June 14, 2005

Mr. Jeffrey Kovar

Assistant Legal Advisor for Private International Law
U.S. Department of State

2430 E Street, NW

Suite 203, South Building

Washington, DC 20037-2851

Dear Mr. Kovar:
Re: Draft Hague Convention on Exclusive Choice of Courts Agreements

We offer this response to the June 3, 2005 letter from the Software & Information Industry
Association (“SIIA”) regarding the draft Hague Convention on Exclusive Choice of Court
Agreements. That letter contains significantly erroneous statements about an important issue
that continues to concern major segments of American industry and non-profit organizations
alike, that is, whether the Convention should apply to choice of court provisions in “non-
negotiated” agreements or should permit a court not to enforce such terms under the
applicable law of that court.

Contrary to the claim of the SIIA, the undersigned do not advocate a change in U.S. law or “a
new theory of non-recognition of contracts.” Indeed, many of the undersigned use non-
negotiable form agreements, including click-wrap and shrink-wrap agreements, in appropriate
circumstances. Rather, we advocate maintenance of the status quo with respect to such
agreements and oppose the forced change in U.S. law to create a new theory of Convention-
mandated recognition of otherwise invalid contracts that would follow from adoption of the
current draft Convention.

We start from a point on which we agree with the SIIA. The SIIA says, “it is incumbent on the
U.S. Government to rely to the greatest degree possible on existing U.S. legal principles and
case law” and that it “is essential . . . to avoid the possibility of rewriting U.S. law without
developing a consensus on the relevant new concepts and terminology that would be
required.” We agree. However, only by excluding non-negotiated choice of court
agreements from the mandatory force of the Convention is it possible “to avoid the possibility
of rewriting U.S. law.”

The SIIA letter suffers from a fundamental logical flaw. SIIA assumes that excluding non-
negotiated agreements would effect a change in U.S. law. Not so. It is only possible to alter
U.S. law by including a type of agreement in the Convention. If an unenforceable agreement
is included in the Convention, it becomes, ipso facto, enforceable and U.S. law must change.
Conversely, if an otherwise enforceable agreement is excluded from the Convention, it
remains wholly enforceable under U.S. law. Thus, to accomplish SIIA’s stated goal, if there
is any doubt about enforceability, or consistency of the Convention’s standard with existing



U.S. standards of enforceability, the U.S. Government position must be to exclude the
questionable agreements from the Convention.

This is certainly true in the case of non-negotiated agreements. Under current U.S. law, a
forum selection clause will be enforced unless it is (i) unreasonable, (ii) unjust, (iii) obtained
by fraud, (iv) obtained by overreaching, or (v) in contravention of a strong public policy of the
forum. The Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 15 (1972); Carnival Cruise Lines v.
Shute, 499 U.S. 585, 594-95 (1991) (evaluating issues of inconvenience, fundamental
fairness, fraud and overreaching). This standard has particular resonance in the context of
non-negotiated agreements, where the risk of overreaching, unreasonableness, unfairness or
contravention of public policy are heightened by the very lack of any meaningful possibility of
negotiation. In stark contrast, under the Convention, a choice of court clause must be
enforced unless giving effect to the clause would (i) lead to a very serious injustice, or (ii) be
manifestly contrary to fundamental principles of public policy of the forum. These standards
are not the same.

In short, including non-negotiated agreements in the Convention would threaten a significant
change in U.S. law on a subject about which there is substantial disagreement. On the other
hand, excluding non-negotiated agreements would work no such change. Choice of court
clauses in such agreements would continue to be enforced under existing principles. As SIIA
has emphasized, “it is essential . . . to avoid the possibility of rewriting U.S. law without
developing a consensus on the relevant new concepts.”

The SIIA letter is also wrong when it claims that the concerns expressed concerning "so-
called 'non-negotiated' contracts" are "novel legal theories that are unsupported by either
U.S. Court decisions or existing statutes." To the contrary, the U.S. has well-developed law
concerning contracts of adhesion. Courts will generally "enforce boilerplate terms except
when they believe businesses have gone too far." Robert A. Hillman & Jeffrey J. Rachlinski,
Standard Form Contracting in the Electronic Age, 77 N.Y.U. L. Rev. 429, 455. This general
attitude informs Karl Liewellyn's notion of blanket assent to boiler-plate clauses, where one
agrees to the "broad type of the transaction," but not to any "unreasonable or indecent terms
the seller may have on his form...." Karl Llewellyn, The Common Law Tradition: Deciding
Appeals, 369-70 (1960). Thus, courts considering standard form contracts will not enforce
terms that are unconscionable, that do not meet the reasonable expectations of the
consumer, or that the seller had reason to know the buyer would have rejected had he been
aware of its presence. See U.C.C. § 2-302, Restatement (Second) of Contracts, § 211(3)
(applicable to contracts between merchants as well as consumer sales). U.S. courts'
heightened scrutiny of non-negotiated standard form agreements is not limited to such
agreements between businesses and consumers. In Step-Saver v. Wyse, for example, the
court refused to allow a standard form agreement to override terms previously negotiated
between two businesses. Step-Saver Data Systems v. Wyse Technologies, 939 F.2d 91, 105
(3rd Cir. 1991).

Contrary to the SIIA letter, U.S. courts have rejected forum selection clauses in standard form
agreements as contrary to public policy. See Comb v. Paypal, 218 F.Supp.2d 1165 (N.D.
Cal. 2002); Scarcella v. America Online, 2004 NY Slip Op 51021U; Licitra v. Gateway, Inc.,






