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FROM THE CHAIR
by Richard Leiter

Greetings. A belated Happy New Year, and welcome to the
finale of the 20th century. I realize that it is a little early to be looking
back, but it is fun to be here at the beginning of the last decade of an
incredible century speculating about what these next ten years will mean
to us. No doubt they will be fascinating for libraries and for high
technology.

On the less exalted plane of SIS business, it will soon be time to
choose some new officers. According to our Bylaws, in even-
numbered years we select only a new Vice-Chairperson/Chairperson
Elect. Nominations for office are to be submitted in advance to a
Nominating Committee appointed by the Chairperson. If you would
like to serve on the Nominating Committee, would like to nominate a
fellow SIS member for office, or would like to volunteer your own
name in nomination, please contact me no later than April 15th. And
don't be shy - the job could hardly be called onerous; in fact its really
(dare I say it) kind of fun.

This year we are very well represented at the Annual Meeting.
The five programs and one workshop that we are sponsoring amount to
a terrific round-up of topics. A program on CD-ROM that was
proposed this year as a workshop by ASD has been broken up into a
three-part program, scattered over three days and co-sponsored with
Academic SIS. This "super-program" will examine specific products,
administrative issues, and technological problems with the media.
These programs are C-3, G-1, and H-6 in the Annual Meeting Program
Materials.

We are also sponsoring a critical discussion on the function and
purpose of law school computer labs. This program, erroneously listed
as being co-sponsored with PLL, is 1-4. Our final program is one that
is becoming an annual tradition for ASD at the AALL Annual Meeting:
"Micros to Mainframes: Fourth Annual Software, Hardware, and
Applications Update." This one is D-1, first thing Tuesday morning,
and promises to be as big a draw as in the past. Each year it has ranked
first or second in terms of numbers of participants.

ASD is also sponsoring a major all-day workshop on the
"Creation and Use of In-House Databases." Offered on June 16th, the
Saturday immediately preceding the annual meeting, it will be an
interesting opportunity for participants to learn what they need to know
to explore developing of their own in-house projects.
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I also want to announce what I hope will
become another ASD tradition. The next issue
of Automatome will be a "Seminar Issue." I
have begun soliciting articles on the topic of
CD-ROM in libraries, which we plan to publish
early next May. If you have any experience with
CD-ROM, whether positive or negative, please
feel free to write down your feelings, comments,
or what-have-you and send them in to me or to
Gary Gott by April 15th. These can be any size
or format - short stories, poems, or serious
scholarly works. (Please call one of us, though,
if you are seriously thinking of submitting
something very lengthy.) In the future I hope
that Automatome will sponsor other seminar
issues on other topics of interest to members of
the SIS. I also think that Jim Hoover's idea for
the newsletter (Ed. note: See "Letters to the
Editor", below.) would be an excellent use of
ASD resources.

I want to thank Gary Gott, once again, for
the production of such a spiffy newsletter. Geez,
letters to the editor, articles by non-librarians -
what next, paid advertising? (Ed. note: Aw
shucks, I'm all come over blushing. But if you
want paid advertising, son, you can fist git
yoreself another critter to hustle it!) And thanks
to all of you in advance for your contributions to
future newsletters and the upcoming seminar
issue.

000000*000**060*00

EDI & THE UCC:
"WHO'S ON FIRST?"

IN THE PAPERLESS SOCIETY
by Patricia Brumfield Fry,

Chairperson
Subcommittee on Electronic

Commercial Practices
Business Law Section

American Bar Association

Electronic data interchange (EDI), the
exchange of data via computers connected
through modems and telephone networks, has
been a part of the law library since the
introduction of Lexis in the mid-1970's.
National and international cataloging networks
have been implemented and libraries and their
vendors have transferred a variety of their internal
functions to electronic media. Local integrated
library systems have since automated many
previously labor & paper-intensive library
activities, including acquisitions and serials

control. It seems very natural that libraries
should take advantage of opportunities these
systems open up to place orders & claims
electronically, and links to permit a virtually
paperless procedure have been formed by major
jobbers with a number of local systems. These
developments, however, are merely one part of a
larger trend in industry, with legal implications
that should be considered carefully.

There are significant unanswered
questions concerning the enforceability
of sales transactions entered into
through electronic media...

The use of EDI in purchasing functions
has become quite widespread. One study
estimates that 77% of the largest retailers will be
using EDI by 1991. In industry, a typical
scenario is for a large manufacturer to advise its
suppliers that in the future it will place its orders
through EDI exclusively, in order to realize cost
savings through increased efficiency. The
transmissions generally will employ standard
transaction sets, developed by computer industry
groups such as the American National Standards
Institute (ANSI) to substitute for and replace
conventional paper documents like quotations and
purchase orders. Suppliers wishing to do
business with the manufacturer will have to
incorporate EDI into their own operations, or
lose future contracts.

Once people are familiar with using EDI
for purchasing, the possibilities for integrating it
into further operations become apparent. A fully
automated manufacturer could program its
computers to order goods whenever inventory
levels drop below a certain point. The vendor
could program its computers to evaluate orders
upon receipt and, if they meet certain criteria,
instruct the warehouse to prepare goods for
shipment, send an acknowledgment to the
purchaser, and arrange for and prepare all
necessary shipping documents. Even payment
for the goods can be handled electronically and
need not require the generation of a single piece
of paper. While such full integration may still
be uncommon, the use of EDI to place purchase
orders has become an everyday event.

The operational demands of integrating
EDI into office systems and the efficiencies
which can be obtained have received a lot of
attention. Unfortunately far too little has been
given to the legal implications of these
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developments. There are significant unanswered
questions concerning the enforceability of sales
transactions entered into through electronic media
and the terms of such transactions. Today's
commercial law is the product of an evolutionary
process of long duration. Article Two of the
Uniform Commercial Code, which governs the
sale of goods, is in many respects a restatement
and development of existing sales law, and is in
some respects the oldest article of the Code. Its
provisions require writings for many contracts
and in major respects assume that contracts are
the result of bargaining between parties. Two of
the primary goals of commercial law are to
support bona fide business transactions and to
permit the continued evolution of commercial
transactions to meet the changing needs of
business. The integration of electronic data
interchange into the office raises two distinct sets
of questions for the law: (1) Does existing
commercial law support legitimate transactions
and (2) Do the principles of commercial law
permit the continued evolution of business
practices as new technologies become available?

In December 1988, the Task Force on
Electronic Messaging Services completed its
Report on Electronic Messaging Services,
describing some of the commercial uses of
electronic communications and identifying a
number of areas where computerized business
operations present significant issues for sales
law. In addition to being available upon request
through the American Bar Association, that
report has been furnished to the Study
Committee which is examining whether Article
2 of the Uniform Commercial Code should be

The integration of EDI into the office
raises two distinct sets of questions
for the law...

revised. It seems probable that the Study
Committee will recommend revision for Article
2. (The Report on Electronic Messaging
Services is available through the American Bar
Association, Order Fulfillment Department, 750
North Lake Shore Drive, Chicago, Illinois
60611, product code number 507-0210.)

In February 1990, the Task Force is
publishing its final work. The Task Force has
prepared a Model Electronic Data Interchange
Trading Partner Agreement and Commentary,
offering a framework for the use of counsel
assisting clients to establish trading relationships
employing EDI. It is designed to assist trading

parties to enter into enforceable transactions
within an electronic environment within the
context of existing commercial law. The model
agreement apparently is the first to be published
for use by EDI trading partners. The interest it
has generated, both domestically and
internationally, is a reflection both of the
existing need for such a model and of the quality
of the work which has been done. In addition to
the model agreement terms, the Task Force has
included a commentary designed to assist the
drafter with recognizing issues, making choices
and adapting the form to the particular client's
needs.

The model agreement accompanies the
report of the Task Force, titled The Commercial
Use of Electronic Data Interchange -- A Report
and Model Trading Partner Agreement. The
report describes the Task Force's study of
existing commercial practices employing EDI
and the work of the Task Force in evaluating
those practices, analyzing the issues and
preparing the model agreement. The Report
concludes with a brief discussion of other areas of
commerce being affected by the implementation

The Business Lawyer... is planning a
special issue... which will include the
text of the report and model
agreement.

of EDI, such as in transportation, mortgage
lending and reinsurance. The model agreement
should be adaptable for use in those industries.
The report offers a basis for further study specific
to those industries. The Task Force has
submitted both the Report and the Agreement to
the Subcommittee on Electronic Commercial
Practices and to the Subcommittee on Scope of
the U.C.C. of the Uniform Commercial Code
Committee, Business Law Section

The Business Lawyer, the publication of
the Business Law Section of the American Bar
Association, is planning a special issue,
tentatively scheduled for early summer 1990,
which will include the text of the report and
model agreement. Anyone desiring an earlier
copy of these documents should be able to obtain
them from the American Bar Association, Order
Fulfillment Department, 750 N. Lake Shore
Drive, Chicago, Illinois 60611.
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PC OPERATING SYSTEM BLUES
by Anna Belle Leiserson

Alyne Queener Massey Law Library
Vanderbilt University

Virtually every IBM PC/clone user I
know has some reason to groan about DOS:
either they don't know it and can't figure out
where to begin, or they know it too well and
realize it's bursting at the seams. Not that this is
a no-win situation, but it is both complex and
fundamental, and as consumers and users it is an
area we need some familiarity with in order to
make sound purchases and good use of our
computers.

A FEW DEFINITIONS

DOS is an operating system, and an
operating system is a special type of software
that hardware requires in order to run any other
software. It tells the software how to load into
the hardware and then how to execute. If
hardware is the body and software is the mind,
the operating system is the mind's subconscious.
You can't, for example, run WordPerfect without
an operating system. The operating system,
however, does not have to be DOS. In fact, there
are versions of WordPerfect that run under the
Mac System file, OS/2 and Unix (three other
operating systems), as well as DOS, simply
because WordPerfect Corporation has chosen to
develop its program for these four environments.

DOS (an acronym for Disk
Operating System) is just the most popular
operating system for microcomputers, coming
into its own with the classic IBM-PC. It was
developed by Microsoft, and has any number of
versions. A possible source of confusion is the
fact that the DOS that appeared with IBM's
renowned PC was known as PC-DOS, whereas
the DOS for all the equally renowned clones was
known as MS-DOS. For our intents and
purposes, PC-DOS and MS-DOS are
synonymous. The variations to pay attention to
are the version numbers, which in the U.S. run
from 1.0 to 4.0. Versions affect hardware
features supported, compatibility with software
and commands available to use. Version 2.1, for
example, cannot manage an AT correctly, is slow
and does not have such commands as SUBST and
XCOPY in its repertoire

LEARNING DOS

Even if you have been using a PC for
years, you could still be a DOS beginner. If you
never use the commands MD, RD, REN,
CHKDSK, SORT, MORE, or SUBST, you are a
DOS rookie. Actually most users are -- which
simply proves that DOS' manuals are hopeless
and understanding DOS is not critical... yet it
is helpful.

Even if you have been using a PC for
years, you could still be a DOS

eginner.

DOS classes proliferate, but since we
work in libraries, chances are you like to read and
can learn relatively easily this way. In fact, this
is one of the best approaches to DOS. However,
there are scores of books on the subject, and
some of them are just as bad as the manual.
Looking in Subject guide to books in print, there
are over 100 listed under just "MS-DOS". While
I haven't seen anywhere close to all, I do have a
current favorite: Van Wolverton's Running MS-
DOS (4th ed., Microsoft Press, 1989, $22.95).
This is a solid introduction, clearly organized and
full of practical examples.

If this merely whets your appetite, you
are thirsting for more control over DOS and are
rich, I would then recommend PC magazine's
DOS power tools: techniques, tricks and utilities
(Bantam, 1988, $44.95) by Paul Somerson. He
will teach you how to super-charge, power use,
debug, RAM drive, ANSI color, etc., etc., your
poor system. Actually it is packed full of
helpful information, though its 1,275 pages are
certainly not for the newcomer or the faint of
heart.

LIMITS OF DOS

While DOS is still the operating system
of choice for most PC users, it has three serious
limitations. Most noticeable is the difficulty of
first learning and then navigating around in it,
termed the "user interface". This issue became
painfully obvious with the arrival of the Mac
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where use of the operating system is so intuitive
that users are essentially unaware of it.
Moreover, the Mac user interface looks pretty
(for a computer) with little pictures you can drag
around the screen, while DOS, if not ugly, is at
least drab. Its idea of a user interface is a blank
screen with an A> or C> on it, and a few terse
messages such as the ubiquitous "BAD
COMMAND OR FILE NAME."

Secondly, DOS can only address up to
640K of memory. This is its most significant
drawback. Back in the good old days (some 6
years ago), 640K was an enormous, practically
unthinkable number, but now most major
software packages need at least 500K just to run,
which doesn't leave a lot of room for the work
you have to enter into the machine. You can
forget saving an entire annual budget or long
article in one file.

[The user interface] issue became
painfully obvious with the arrival of the
Mac where use of the operating
system is so intuitive that users are
essentially unaware of it.

Lastly, many users feel the need to
"multi-task", i.e. be able to run more than one
piece of software at a time. In DOS, to go from,
for example, a word processor to an on-line
public catalog, you must save the current file,
exit the word processor and bring up the catalog.
There are operating systems, however, that can
run different software concurrently, where with a
touch of one button you instantly switch
programs.

TEMPORARY FIXES

To bridge these problems before
committing to the major overhaul involved in
using a different operating system, there are a
number of DOS band-aids.

The most famous is Microsoft
Windows, a graphical user interface (or GUI,
pronounced gooey) for 286 and 386 machines.
Windows makes DOS look something like a
Mac, with a prettier screen that works well with
a mouse, plus it has some multitasking

capabilities and some use of memory beyond
640K. I use Windows, and have what I suspect
is a typical love/hate relationship with it. It's
great for zooming in and out of applications and
moving chunks of data from one program to
another, but configuring software to run under
Windows can be a nightmare, not to mention
that Windows can reduce a program's operating
time to a crawl.

For those of you interested in or already
using Windows, I would strongly recommend an
inexpensive Windows overlay, Command Post
from Wilson Window Ware. Its particular
strength is humanizing the initial Windows
screen with easily created menus. It is shareware,
and as such available on most large bulletin
boards, or you can call the vendor at 206-937-
9335. Its cost ranges from $20 to $50.

Windows is by no means the only
choice for a DOS fix (QuarterDeck's DesqView
being another strong candidate), but it gets the
most press. This is due in large measure to
Microsoft's marketing strategies, but it also has
gained some notoriety as a harbinger of operating
systems to come -- namely OS/2, another
Microsoft product.

ALTERNATIVES TO DOS

OS/2 at first glance looks very much
like Windows. It is, however, a true operating
system, which breaks the 640K barrier and
multitasks. While many analysts believe it will
be the operating system of the near future,
Microsoft is having much more of a struggle
establishing this position than anticipated.
Version 1 has been on the market since 1987,
but has not sold well. Problems plaguing OS/2
include the expensive hardware it requires, the
difficulty of developing software for it and,
relatedly, the dearth of OS/2 applications on the
market. It is also fairly expensive. When
purchased with Presentation Manager, its GUI,
the list price is around $450.00

The other major contender for an
operating system to replace DOS is Unix, which
was developed some time ago by Bell
Laboratories and runs mainframes,
minicomputers and micros. It has the reputation
of being not only powerful, but also easy to use.
At present, it has a slight market edge over
OS/2, though neither can touch DOS, with one
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million Unix packages, 400,000 OS/2 packages
and 30 million DOS packages shipped to micro
users over the years. Its advantages are that it is
already developed and requires less expensive
hardware to run. On the other hand, it doesn't
have a graphical user interface and it too needs
more applications. Ironically, one version of
Unix, dubbed Xenix, was developed by
Microsoft, which seemingly has a hand in all
major microcomputer operating systems.

All of this confusion is, of course,
symptomatic of the fact that
microcomputing is still in its
toddlerhood.

All of this confusion is, of course,
symptomatic of the fact that microcomputing is
still in its toddlerhood. Some day things will be
much clearer and easier to learn. Meanwhile,
where does this leave us in the law library world?
Hopefully informed -- and that is all that is really
necessary for now. Thank heavens we have little
or no need to be at the cutting edge, and can
safely sit back and watch the market trends,
which will ultimately make the decisions for us
as long as we know what they are.

NORTH DAKOTA LEGALNET
by Gary D. Gott

Thormodsgard Law Library
University of North Dakota

The North Dakota State Bar has an
innovative bulletin board to serve the needs of
the legal community, thanks to the Office of the
State Court Administrator. In cooperation with
the North Dakota State Bar Association, the
North Dakota Supreme Court, and the University
of North Dakota Law School, LegalNet now
provides a wealth of services electronically to
judges, attorneys, paralegals, court employees,
and members of the advisory committees of the
state judicial system.

The BBS already has an impressive file list.
Some of the files already loaded or in preparation
(phases 4 & 5) include:

- Current North Dakota Supreme Court Calendar of Oral
Arguments
- Opinions Filed by the North Dakota Supreme Court,
1990
- Current North Dakota Court of Appeals Calendar of Oral
Arguments
- Opinions Recently Filed by the North Dakota Court of
Appeals
" North Dakota Attorney General Opinions 1989-1990
" North Dakota Attorney General Letter Opinions
08/01/89 to Present
- North Dakota Judicial System Advisory Committee &
Subcommittee Master Calendar (Twelve Months),
Membership Lists, Meeting Schedules, Minutes, and Draft
Documents
- U.S. District Court for the District of North Dakota,
Opinions 1989-Present
- Local Rules, U.S. District Court for the District of North
Dakota
- U.S. Bankruptcy Decisions: District of North Dakota
and Eighth Circuit Court of Appeals (1979 - Present)
- North Dakota Legislature: Legislative Council
Committee Meeting Schedules, Meeting Notices, and
Agendas (Phase 5)
* Judicial System Legislative Status Report (Phase 5)
* Judicial System Proposed Legislation 1991 (Phase 5)
* North Dakota Judicial System Personnel
* Current Personnel of the North Dakota Judicial System,
By Location and Alphabetical (Phase 5)
- Current North Dakota Judicial System Job Openings
(Phase 5)
- North Dakota Judicial System Training and Education
Program Calendar (Twelve Months) (Phase 4)
- Procedural Rules: Current Annotations to Bucklin, Civil
Practice of North Dakota: Rules 26-37 NDRCivP
- North Dakota Procedural Rules for Lawyer Disability and
Discipline
" Recent Procedural Rule Amendments (Phase 5)
" Recent Administrative Rule Amendments (Phase 5)
" North Dakota Judicial Ethics Advisory Committee
Membership List, Meeting Schedule and Minutes, and
Opinions (Opinions: Phase 5)
• Caseload Statistical Reports (Phase 5)
" Court Forms (Phase 5): Juvenile Proceedings, Clerk of
Court, North Dakota Legal Counsel for Indigents
Commission, and Procedural Rule Forms
- Recent Acquisitions of the University of North Dakota
Thormodsgard Law Library
- State Bar Association of North Dakota Board of
Governors, Committee, Subcommittee, and Section
Membership Lists, Meeting Schedules and Minutes

Personal messages on the BBS can be
directed to a specific recipient, a group of
recipients, or all LegalNet users. Though
designed to improve communications and reduce
costs in the dispersed geographic context of
North Dakota, this kind of system could be
implemented profitably to link legal
communities together anywhere.

Assistant State Court Administrator Larry
Spears is the person to contact if you would like
more technical information, at (701) 224-4216.
If you would like to take a quick look around the
BBS directly, up to 20 minutes of free access is
available with a microcomputer and a modem (up
to 2400 baud) by dialing (701) 224-9807. A
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subscription to LegalNet is only $35 per year,
per individual, paid to the State Bar Association
of North Dakota. Persons interested in
subscribing should contact Les Torgerson,
Executive Director, State Bar Association of
North Dakota, P.O. Box 2136, Bismarck, ND
58501, (701) 255-1404
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ELECTRONIC SECURITY
AT THE OCU LAW LIBRARY

by Lucille Fercho
Linn-Helms Law Library

Oklahoma City University

Security is one of those words which
conjures up different meanings to different people
and professions. Library security-protecting the
investment and maintaining the collection's
integrity-has become increasingly important as
the OCU law librarians try to minimize losses
and maintain the highest level of service.

To assess our need for a detection
system, our library staff took a complete
inventory of the collection last year. We based
our loss rate on the collection which was present
and ran the number of missing volumes against
the shelf list to determine our percentage of loss.

The OCU law library is the major
source of legal materials to users in metropolitan
Oklahoma City. Our patrons are a diverse group
including a large percentage of the local bar and
lay people in addition to six-hundred plus day and
evening division law students.

Electronic security systems have
increasingly been proven to be the most effective
loss preventative. When we were considering the
cost of an electronic security system, one factor
which entered into our decision was the estimate
that annual losses of 1% or more of the
collection justifies installation of a theft
detection system.

It was always the newest, more
expensive and most cited material
which took flight.

Targeting specific areas of the collection
as being particularly vulnerable to loss was not

difficult after an analysis of our inventory results.
It was always the newest, more expensive and
most cited material which took flight. In the
Best Interests of the Child had an ephemeral life
on our library shelves. Other areas which
attracted light-fingered bibliophiles were
materials in family law, trial advocacy, popular
timely subjects and selected state statute
supplements. These were the areas to which we
gave top priority for protection.

We decided to purchase and install a 3M
library security system. The new system arrived
in cartons at the beginning of October. It
consists of two lattices that form a type of
gateway. Patrons walk over a mat which is a
control sensing unit that operates on
electromagnetic waves. When the user passes
between the lattices the detection field emanates
from the floor and extends to the top of the
screen.

Because of the physical layout of the
library (4 entranccs, 3 floors) the only feasible
location for the security system was at the
entrance to the building. To operate effectively,
we placed the sensing unit 2 1/2' to 3' from the
entrance, with metal barriers serving as a type of
chute to direct the flow of patrons. The sensing
unit sounds a beeper when a sensitized book
passes through the unit. A sensitized book is
one which has not been properly checked out by
the patron. The sensing unit can detect sensitized
books through clothes, bags, briefcases and
pocketbooks. It operates via an optical trigger
with a total handling time of 1/10 of a second per
item.

We chose the full-circulating mode
whereby materials are deactivated as part of the
charging procedure and reactivated as part of the
discharging procedure. Deactivating allows
charged, legally borrowed materials to be carried
through the detection aisle without setting off the
alarm. Only materials which are allowed to leave
the building go through this process. Course or
Permanent Reserve items, volumes from sets,
looseleafs and periodicals are not allowed to leave
the building. The advantage of the full-
circulating mode is that our users can bring
previously deactivated materials in and out of the
building without the inconvenience of having
them inspected every time they leave.

To "tag" the books, we chose the tattle-
tape method. This is a method whereby adhesive
magnetic strips of two different types of tape are
inserted into the books. The sensing unit
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interacts with these magnetic strips and
accordingly either sounds the beeper for sensitized
books or allows desensitized books to pass.

The shipment and installation of the
equipment went without any major glitches. The
supplier sent a representative to demonstrate how
to install the magnetic strips. It was at this

It did not elevate our spirits in the
least when the rep. told us how we
would soon be able to tattle-tape four
books per minute.

point - when we viewed the thousands of small
magnetic strips which !we had to install
manually in each book - that the enormity of the
project made its full impact and members of the
staff paled perceptibly.

It did not elevate our spirits in the least
when the representative told us how we would
soon be able to tattle-tape four books per minute.
Our staff felt that his credibility left something
to be desired, when he demonstrated how to
install tattle-tapes, and the strips didn't hold. He
lightly dismissed the book with a wave of his
hand and excused everything on the basis that the
adhesive would work overnight. Of course, by
that time he would be long gone'

However, librarians are by nature a
hardy lot and not be to stymied by a pile of
plastic strips. We divided our library into
sections and earmarked the crucial areas. The
tagging in these areas was completed in record
time. Next we sensitized sections of the
Permanent Reserve area and moved those items
back into the collection which created a more
spacious circulation/reserve area. The
major portion of the library was subdivided
according to degree of user demand for the
materials. Every morning the entire staff except
for one member who supervises the circulation
desk, disperses to their assigned section of the
library and installs tattle-tapes for two hours.
Control of new acquisitions is achieved by
bringing the unopened cartons directly to the
Technical Services area. The staff insert tattle-
tapes as an additional step in processing new
materials for the collection. This method has
worked exceptionally well, as we expect to begin
the new year with approximately 70% of the
collection sensitized.

Once the system was up and running,
students were surprised to have the beeper sound
for a casebook which they had purchased from the
bookstore. These were immediately desensitized
with no further problems. Certain brands of
briefcases will alert the sensing unit. These can
be desensitized by the 3M company if the patron
so desires and agrees to allow the briefcase to be
sent to the company.

Librarians should be aware that the 3M
company recommends that video and audio tapes,
microcomputer software and 8mm film with
magnetic sound tracks be kept at least a foot
away from the activate/deactivate unit. This unit
is located where the book charging procedure
occurs.

If anyone is interested in additional
details of our system or has further questions as
to the practical workings of the 3M security
system, please feel free to call me at 405-521-
5344.

EDITOR'S TOME
by Gary D. Gott

The following piece is reprinted with
permission from the February 1990 issue of
Boardwatch Magazine, as this issue's Editor's
Tome. I am doing this for two reasons. The
first is a hope that you will enjoy Jack's remarks
as much as I did. The second is that I think that
Boardwatch Magazine is a great little periodical
covering electronic bulletin boards & online
information services and deserves a wider
audience. Along with current news & info, each
issue includes a national list of electronic BBSs
on every topic imaginable. It is published 12
times per year at an annual subscription rate of
$28 ($56 foreign) at 5970 South Vivian Street,
Littleton, CO 80127. Further information is
available by voice telephone at (303) 973-
6038, or through the Boardwatch Online
Information Service at (303) 973-4222 (2400
bps) and (303) 933-2286 (HSTIV.32 9600
bps) or via GEnie: JACK.RICKARD;
CompuServe: 71177,2310; or Fidonet:
1041555.

One final note (actually it's a
commercial!). ASD is sponsoring one of the
one-day pre-convention workshops on Saturday
(June 16th) at this year's AALL meeting. This
year's topic will be the Creation and Use of
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In-House Databases. Participants from every
type of law library have signed on, as well as a
number of vendors of various software &
hardware products and consultants in the field.
The registration deadline is April 4, 1990, on a
strictly first-come,first-served basis. l encourage
you to sign up as soon as possible to guarantee a
seat.

EDITOR'S NOTES
by Jack Rickard

CompuServe has joined the current trend
toward specialized terminal programs with their
offering of the CompuServe Information
Manager. Our story is on page 10 (ed. note: see
Boardwatch Magazine Feb. 1990) and I would
like anyone with an interest in this piece to
please read it twice. I wrote it twice and fair is
fair. Nearing completion of the first stab at it,
my system simply locked up tighter than a 225
pound editor in a Greyhound Bus rolling throne-
room and the article wound up in RAM heaven.
I had to redo all but the first few paragraphs.
And that brings up a topic that is an absolute no-
no in the computer press, so I'll bring it up.
Nothing works.

And that brings up a topic that is an
absolute no-no in the computer press.

Nothing works.

Have you read all the glowing reviews
about DesqView 386? Did they tell you it
doesn't work? I didn't say work mostly. It
doesn't work. Everyone knows the 80286
version didn't work. But I understood that with
the new 386 version - it finally worked. And
how about all those new 386 machines? Did you
think they would cure all the problems you had
with the 8088 machines and the 80286
machines? They don't. They don't work either.
Stay with a name brand - go IBM? If you could
afford them, you would find they don't work
either. Maybe if you buy a new 486, perhaps IT
will work. The Intel 80486 chip didn't work
even before anyone really had a machine with one
in it. This chip has a glorious future of not
working yet before it. The truth is that if you
try do any substantive work with a PC beyond
playing with it, you will find they don't work at
all.

We constantly read the glowing press
reviews about how things are SUPPOSED to

work. Time after time, our machine (any of
several brands, CPUs, and configurations) locks
up, squalls, squeals, barks, quivers, and howls.
Assuming that it must have been something we
said, we hit the reset key, reboot, and go back to
work. It operates flawlessly for awhile. Then
we punch the wrong progression of keys, get the
wrong TSRs turned on at the same time, or
perhaps pass gas in a manner deemed socially
graceless by the keyboard, and it squalls, barks,
and shudders to a halt once again.

Reading computer magazines, talking to
dealers, as well as to many system operators
around the country, we get the impression that
we are the only ones in the world with constant
disk drive failures, freezing Ventura Publisher
screens, damaged database files, and other
assorted disasters large and small occurring on a
daily basis. Any description of such tales of
terror are met by a series of "did you try's" that
progresses ever more technically and
logarithmically more complex in the number of
experiments you would have to perform to nail
down the culprit. (Try each of the nine device
drivers and TSR's in each possible combination
twice? Get real!).

So we assume that we must be the most
technically inept operators of computer
equipment in the world. We probably have made
a mess of our CONFIG.SYS file, probably have
too many of something or other loaded at any
one time, and inevitably have all our TSRs,
IRQs, DMAs, and ABCs hopelessly jumbled and
AFU. Everyone else's systems operate
flawlessly. Right?

In the world of system operators, there
is a standing joke that if you leave town your
system will crash within the first five minutes
after you shut the front door. This implies that
it works while you're there. Actually, you're

This sounds like the most effective Dr.
Feelgood brainwash in history.

there and make the constant corrections and
adjustments almost subliminally, all the while
telling yourself that it is working great. Five
minutes of inattention and it really does go
down.

So in a very surreptitious fashion we
began a log of everyone we spoke with on the



telephone for a week. And we made it a point to
ask them how their system was doing in a casual
fashion. All were doing great we're pleased to
report. All pleased with their very excellent
systems. Yes they had had a few problems
because they had just installed a card to capture
radio station talk shows and convert them to text
files for use on scrolling signs they were
installing on the sides of the city busses but they
were working these problems off and other than
that, not a glitch. Very pleased.

Could it be that 30 million people are
resetting , rebooting, and reconfiguring
on adaily basis?

This sounds like the most effective Dr.
Feelgood brainwash in history. Everything is
fine. It all works great. It's fantastic what you
can do with all this new stuff. No, it doesn't
really work but it's fine. Just fine.

Could it be that after reading 6500 pages
of hype in the computer press with four-color ads
picturing blindingly fast equipment with lights
and buttons and EVERYTHING that we just
assume it HAS to work or why would they sell
it? Could it be that after spending the price of a
good used car on what essentially replaces a
desktop typewriter, a file card system and a
telephone, that we insist that it DOES in fact
work? The promise of productivity gains.
Desktop publishing. E-Mail. Global
communications. I love it. It loves me. And it
works. It works. It works. It MUST work.

So how come the RESET key on my
machine gets as much use as the ENTER key?
Why do all the magazine articles and software
installation manuals slyly warn that it might be
a good idea to "back up your data before doing
this" even though of course it works. Back up
my data? I'm going to backup 80 MB of data to
install a program to print addresses on envelopes?

Could it be that 30 million people are
resetting, rebooting, and reconfiguring on a daily
basis? Recovering damaged files, rekeying data
they just typed in a little while ago? And all the
while assured by vendors and magazines that they
are the only ones dealing with this little
temporary glitch? It's probably their own fault.
They don't really understand the things
completely?
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Everyone is familiar with Murphy's
Law - Anything that can go wrong, will. There
are about a zillion corollaries to the M Law but
that is the basic gist of it. Actually, Murphy
didn't quite say that. An air force developmental
engineer at Edwards Air Force Base was doing
some experiments in 1949 using rocket sleds to
determine the maximum G-Force the human
body could stand. A technician had installed all
the accelerometer sensors precisely backwards.
The engineer was Air Force Captain Edward
Aloysius Murphy Jr. He said "If a way to
do a job wrong exists, someone someday will do
it that way."

His point was that equipment and
processes should be designed so that only one
operational option was available - the correct
one. Today, anyone with a Hayes promotional
pocket screwdriver and a disk drive can install
enough hardware and software on a PC platform
in enough different combinations to end the
universe as we know it.

I suspect that the combination of about
a zillion different types of add-on cards, each
demanding its own address and interrupt registers,
leads to so many conflicts that it is coincidence
when a couple of them DO work together. I
suspect that almost any software you load onto a
totally bare machine with nothing else loaded
besides ANSI.SYS will work most of the time -
if the vendor takes software reliability on as a
religion. A few do. I suspect that most add-on
cards work most of the time when installed by
themselves in a bare motherboard. But load two
at once, and I suspect good software can have
some pretty nasty, if subtle conflicts. Pile in
three or four TSRs, half a dozen device drivers,
and a couple of DOS shells and I would say that

I suspect there may be about six
machines in the country working
flawlessly tonight.

my situation is not unusual. Put in a Fax card
AND a scanner card and they may break out into
a fist fight on the backplane. One works
sometimes. The other does about as well. I
suspect there may be about six machines in the
country working flawlessly tonight. Would that
we had a good handy little item like a computer
virus to blame all this on.



I'll keep rebooting. I'll keep rekeying.
I no longer really expect it to work reliably as
long as the stuff works mostly - or even
sometimes. But if there is a taste of hell on
earth, it would have to be manning the technical
support desk for DesqView. As long as it isn't
me in THAT chair, I'll keep having a ball with
this technology. Don't believe everything you
read....

LETTERS TO THE EDITOR

Dear Gary:

I would like to follow up on the piece in the
latest Automatome by Anna Belle Leiserson on
getting the Current Index to Legal Periodicals via
BITNET-INTERNET.

This library has been receiving CILP
successfully this way for a year or so. However,
we take it a step further than appears to be the
case at Vanderbilt. The ASCII text received over
INTERNET is loaded as a word processing
document on the School's local area network into
a special file index within moments of its receipt
by the Library. It can then be manipulated and
saved by them as a personal file. Some are using
it to construct bibliographies. The master copy
is always available and cannot be changed. Our
site license agreement with the University of
Washington supports such use by the faculty.

The INTERNET address for the Current
Index is CILP@MAX.ACS.
WASHINGTON.EDU. Would you be interested
in using your newsletter as a forum for the
exchange of BITNET/INTERNET addresses?
There needs to be a good directory of law libraries
somewhere.

Sincerely,

James L. Hoover
Director
Columbia University Law School Library
INTERNET/BITNET:
HOOVER@CUNIXC.CC.COLUMBIA.EDU
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I've recently dialed several (Berkeley, Univ.
of Tenn., etc.) and it's an eye-opener. I have a
list of some 30 libraries' Telenet addresses -
maybe 25% of which include law libraries.

Anna Belle Leiserson
Alyne Queener Massey Law Library
Vanderbilt University

Editor's Reply:

Great minds must indeed run in the same
tracks. I think that these are excellent
suggestions, and would be happy to reprint this
kind of information in Automatome. Since this
is an SIS publication, despite Jim's generous use
of the personal possessive, perhaps the honchos
could put it to the membership at the next AALL
SIS meeting?

COPYRIGHT GUIDELINES
Editor's Note: A major item of SIS business at
this year's AALL annual meeting in Minneapolis
will be the consideration of the following
Copyright Guidelines during a joint meeting
of the ASD/SIS and the AVIMicrographics SIS.
This meeting is scheduled for Sunday afternoon,
June 17, 1990 from 1:45 to 3:15 pm. Please
note that the time given on page 21 of the
program schedule is not correct. The co-author
of ALA's software and A/V guidelines, Debra
Stanek of the Sidley and Austin firm, will be our
guest at this meeting. I am publishing these
Guidelines in this issue so that interested
members may have time to reflect on them in
advance of the discussion. The Guidelines for
A/V Materials are also on the discussion
agenda for this joint meeting and I had hoped to
provide a copy of those as well. They were not
yet available as this issue went to the printer, and
I did not feel that I could delay publication any
longer. I hope to include them as a supplement
to the next issue, which is currently planned for
May distribution.

Dear Gary:

More thoughts on BITNET: perhaps we
could list online catalogs of Law Libraries
available through INTERNET.



GUIDELINES FOR THE USE
OF MIXED MEDIA

submitted by Mary B. Jensen
McKusick Law Library

University of South Dakota
for the Copyright Committee

TOPIC 1: GENERAL
CONSIDERATIONS

§1. Definition of Mixed Media: Any
information product with two or more
parts, at least two of which are fixed in
different mediums. Mediums include
paper, microfilm, microfiche,
audiotapes, videotapes, phonorecords,
videodiscs, compact discs, computer
discs or tapes, etc.

Comment:
Interactive videodisc exercises comprised

of videodiscs that store the images to be
displayed, computer discs that store the software
to run the exercise, and accompanying paper
documentation are an example of mixed media.
Other common examples are books accompanied
by computer discs and computer training
packages comprised of videotapes, computer discs
and paper documentation.

§2. Although the copyright law
applies to any work fixed in any
tangible medium of expression, it does
not treat all works in the same manner.
How the copyright law treats a work
often depends upon the category in
which the work is classified. Some of
the categories used by the copyright
law are:

(a)
(b)
(c)
and
(d)
(e)
and
(f)

audiovisual works;
motion pictures;
pictorial, graphic,

sculptural works;
sound recordings;
computer programs;

musical works.

Comment:
The fact that the law treats works

differently depending upon the category in which
the work fits creates confusion when all or parts
of the work fit into more than one category.
These guidelines discuss each part of a mixed
media package separately because considering the
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different mediums separately makes it easier to
understand and apply the copyright law.

TOPIC 2: DETERMINING
WHETHER SOFTWARE IS

PROTECTED BY COPYRIGHT

§3. The vast majority of mixed media
works are protected by copyright. All
works created after January 1, 1978 are
automatically protected by copyright
for at least 50 years after creation
unless the copyright holder does
something to place the work in the
public domain. Since most mixed
media works were created after 1977, it
is best to assume that a mixed media
package is copyrighted, unless there is
evidence that it has been placed in the
public domain.

Comment:
Works written by individuals are

protected for the lifetime of the author plus 50
years. Works written by corporate authors are
protected for 75 years.

§4. A notice on a mixed media package
that it is in the public domain is
evidence that the copyright holder has
abandoned his copyright. Publication
without a copyright notice or
publication under the shareware or
freeware concept does not, by itself,
place the software in the public
domain. The notice requirement was
eliminated by the Berne Convention
Implementation Acof1988

Comment:
a. Shareware and freeware are methods of
distributing works (usually software) under which
the copyright owner gives the user the right to
make copies to give to other people for trial
purposes. Some shareware and freeware licenses
require the user to pay a fee after the trial period
in order to acquire the right to continue to use the
work legally. Other licenses ebu t do not
re..jje the user to pay a fee if he finds the work
useful and intends to continue to use it.

b. Publication of a substantial number of
copies without a copyright notice was generally
considered evidence of intent to abandon the
copyright and place the work in the public
domain prior to the effective date of the Berne
Convention Implementation Act which is March



1, 1989. Since § 7(a) of the Berne Convention
Implementation Act abolishes the general
requirement for copyright notices found in 17
U.S.C. § 401, publication without a copyright
notice should no longer be relied upon as
evidence of the author's intent to dedicate the
work to the public domain.

c. The presence of a copyright notice on
any part of a mixed media package should be
considered evidence that the copyright holder has
not abandoned his rights in any part of the work.
Copyright notices frequently appear on the labels
of computer discs, videotapes, audiotapes,
compact discs, and on the verso of the title page
of any printed documentation included in the
package.

§5. Mixed media packages produced by
the United States Government are in
the public domain. Packages produced
by state or local government entities
may be copyrighted. Packages produced
in fulfillment of a government contract
may be copyrighted by the contractor.

Comment:
a. Works produced by state governments usually
are not copyrighted but nothing in the Copyright
Law prevents a state from obtaining a copyright
on a work created by its employees. When
commercial publishers reproduce government
publications they frequently add additional
material which may be copyrighted. Thus, while
the actual text of statutes and court cases in a
mixed media package are not copyrighted,
material added by commercial publishers such as
syllabi, headnotes, and annotations may be
copyrighted.

b. When a mixed media package is produced in
fulfillment of a government contract, the
contractor is usually an independent contractor.
When an independent contractor produces a work,
he or she retains the copyright in the work unless
the work falls within the definition of a "work
made for hire" or the contract specifies that the
contractor does not retain the copyright.

TOPIC 3: ARCHIVAL AND
PRESERVATION COPYING

§6. 17 U.S.C. § 117 gives the owner
of a copy of a computer program the
right to make a single archival copy
(backup copy) of the program under the
following conditions:
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(a) only one archival copy (backup
copy) is made,
(b) either the backup or the original is
stored so that only one copy is in use
at any time, and
(c) the archival copy (backup copy) is
destroyed or transferred with the
original copy if and when ownership is
transferred or continued possession
ceases to be legal.

Comment:
a. § 117 applies only to owners of copies of
computer programs. Whether mass-marketed
programs are licensed or sold is not clear. While
software vendors claim that mass marketed
software is licensed, many scholars believe that
the circumstances surrounding the transaction
make it a sale. It is clear, however, that when
the user agrees to the terms and signs a license
agreement, the license agreement can legally
abrogate § 117 rights.
b. § 117 applies only to "computer programs."
§ 101 defines a computer program as "a set of
statements or instructions to be used directly or
indirectly in a computer in order to bring about a
certain result." It is not clear whether the § 117
right to make an archival copy applies to data
other than computer programs stored on discs or
other media intended to be used in conjunction
with a computer. The right to make an archival
copy was recommended by CONTU
(Commission on New Technological Uses of
Copyrighted Works) because of the fragility of
the medium usually used to store programs.
Since the medium used to store data is the same
as that used to store programs, logically, the
right to make an archival copy should extend to
any copyrighted work stored in the same
medium. Nevertheless, § 117 refers specifically
to "computer programs" and the definition of
"computer program" in § 101 would have to be
stretched to encompass data stored on computer
discs or tapes.
c. At the time CONTU made its
recommendations, most computer programs were
stored on floppy discs or magnetic tape. Since
that time compact disc and optical storage devices
have been developed that may be less susceptible
to damage or corruption, it is still uncertain how
permanent these forms of storage will be.
Although equipment for making copies of these
mediums is not yet readily available, there is
little reason to believe that they will be treated
any differently by the copyright law than floppy
discs and magnetic tape. If programs are stored
in these mediums, the § 117 archival right



should apply. If nonprogram data is stored in
these formats, the archival right is questionable.
d. Although § 117 uses the plural form
"copies," it does not allow a library to use or
circulate more than the actual number of original
copies that it owns at one time. A library cannot
purchase one copy of a program, make 2
"archival" copies, and circulate both "archival
copies" at the same time.

§7. 17 U.S.C. § 108(b) gives a
qualified library the right to make a
copy in facsimile form of an
unpublished work solely for purposes
of preservation and security or for
deposit for research use in another
qualified library.

Comment:
a. § 108(b) applies only to unpublished works.
Publication is defined in § 101 as "the
distribution of copies or phonorecords of a work
to the public by sale or other transfer of
ownership, or by rental, lease or lending." Thus,
an unpublished work is a work that has not been
distributed to the public by sale, other transfer of
ownership, rental, lease or lending. Since most
mixed media works are published works, this
section is not usually applicable to mixed media.
In the future, however, as machines capable of
producing mixed media works become more
readily available to writers and other creators of
copyrighted works, it is possible and perhaps
even likely that libraries will have unpublished
mixed media works in their collections, and
§108(b) will become more useful for mixed
media works.
b. § 108(b) allows duplication only in facsimile
form. Neither the law itself nor the legislative
history defines "facsimile form," but the
legislative history does give some guidance on
its meaning. "[A] repository could make
photocopies of manuscripts by microfilm or
electrostatic process, but could not reproduce the
work in 'machine readable' language .... ." The
dictionary defines facsimile as "an exact copy."
Thus, this section permits copying a VHS video
tape onto another VHS video tape, or a 5.25"
floppy disc onto another 5.25" floppy disc, or a
16mm film onto another roll of 16mm film, etc.
It is also clear that this section would not permit
a library to scan or type a copy of a paper
document into a computer for storage on a floppy
disc, tape, compact disc, optical storage device,
etc. It is not clear whether copying from a 5.25"
to a 3.5" disc, or from a floppy disc to a compact
disc or optical disc, or from 3/4 inch to 1/2 inch
video tape, or from 16mm film to 1/2 inch video
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tape would be permitted under § 108(b), but it
seems that the difference in form in all of these
examples is no greater than the difference in form
that occurs when a paper copy is microfilmed.
c. § 108(b) only applies to copies made without
any purpose of direct or indirect commercial
advantage by libraries whose collections are open
to the public or are available to people doing
research in a specialized field who are not
affiliated with the library or its parent institution.
Most law firm libraries probably are not open to
the public nor are they available directly to
people doing research in a specialized field who
are not affiliated with the library or its parent
organization, and thus, according to the Register
of Copyrights, they cannot make § 108 copies.
AALL, however, takes the position that as long
as other libraries have access to a library's
collection either through personal visits or
interlibrary loan arrangements, the library
satisfies the requirements of § 108. The
legislative history to § 108 makes it clear that
while libraries in private profit-making
institutions do not have rights as broad as non-
profit libraries, they can take advantage of § 108
in some instances.
d. § 108(b), unlike § 117, applies to all
categories of works including audiovisual works;
motion pictures; pictorial, graphic, and sculptural
works; sound recordings; computer programs; and
musical works.

TOPiC 4: REPLACEMENT
COPYING

§8. 17 U.S.C. § 108(c) gives a
qualified library the right to make a
copy in facsimile form of an published
work solely for purposes of
replacement of a copy or phonorecord
that is damaged, deteriorating, lost, or
stolen, if the library has, after a
reasonable effort, determined that an
unused replacement cannot be obtained
at a fair price.

Comment:
a. Unlike § 108(b), § 108(c) applies to
published works.
b. Comment b under §7 of these guidelines also
applies to this section.
c. § 108(c) allows a library to make a copy if it
owns a copy that is damaged, deteriorating, lost,
or stolen. It does not allow a library to make a
copy in anticipation that a copy may become
damaged, deteriorating, lost, or stolen. Thus a
library may not use this section to justify
making an archival copy of a published work,
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such as an audiotape or a videotape, before
circulating the work so that an undamaged copy
will remain if the circulating copy later
deteriorates, or is damaged, lost or stolen.
d. § 108(c) allows a library to make a copy only
if the library has, after reasonable effort,
determined that an unused replacement cannot be
obtained at a fair price. Given the short market
life span of many mixed media packages, it may
often be impossible to obtain a copy of the same
edition as the damaged, lost or stolen package at
any price, and thus this condition may be easier
to meet for mixed media packages than for some
printed materials. However, since there has never
been any price break in the world of print
publishing for replacement copies, a price for a
replacement copy cannot be considered
unreasonable solely because it the same as the
price for a first time purchaser of the package.
Checking a source similar to Books in Print for
the type of media involved, if one exists, and
calling or writing the original publisher of the
package to see if an unused copy of the same
edition is available should satisfy the requirement
of a reasonable effort to find an unused copy.
e. A library may be faced with the situation
where part of a mixed media package is lost,
stolen, damaged or deteriorating. In such a case
whether or not a library may make a copy of the
lost, stolen, damaged or deteriorating portion
may depend upon whether the package is
considered to be one work or several works. If
the package is considered to be a single work,
then the library could not make a copy of the
lost, stolen, damaged or deteriorating part unless
an unused copy of the entire package were not
available at a reasonable price. A reasonable
price in such a case would be a reasonable price
for the entire package, and not a reasonable price
for the affected part of the package. If each part
of the package was considered to be a separate
work, then it might be possible for a library to
make a copy of the affected part if a replacement
for the affected part were not separately available
at a reasonable price. If each part of the package
is a separate work, then a reasonable price for the
affected part would not necessarily be the same as
a reasonable price for the entire package.
f. § 108(c) does not specifically address the
situation where a library's only copy deteriorates,
or is damaged, lost or stolen, and the library
requests another library to make a copy for it.
Since copying by one library for another library
is mentioned in subsections (b), (d), and (e),
some people may not interpret this section as
covering such situations. AALL takes the
position that the section implicitly covers such a
situation.

g. Comment c under §7 of these guidelines also
applies to this section.
h. § 108(b), unlike § 117, applies to all
categories of works including audiovisual works;
motion pictures; pictorial, graphic, and sculptural
works; sound recordings; computer programs; and
musical works.

§9. Since 17 U.S.C. § 117 allows the
owner of a copy of a computer program
the right to make a single archival
copy before the original copy
deteriorates, becomes damaged, or is
lost or stolen, it probably also allows
the owner of a copy of a computer
program to make a new copy from
another original copy or from an
archival copy after a copy deteriorates,
becomes damaged or is lost or stolen.

Comment:
The comments under §6 of these

guidelines also apply to this section.

TOPIC 5: COPYING FOR
PATRON USE

§10. 17 U.S.C. § 108(d) allows a
qualified library to make a copy of no
more than one article or other
contribution to a copyrighted collection
or periodical issue or a small part of
any other copyrighted work (except a
musical work, a pictorial, graphic or
sculptural work, a motion picture, or
audiovisual work that does not deal
with news) at the request of a user of
the copying library or at the request of
a user of another library provided that
(a) the copy becomes the property of
the user;
(b) the copying library has had no
notice that the copy would be used for
any purpose other than private study,
scholarship, or research; and
(c) the library displays prominently, at
the place where orders are accepted, and
includes in its order form, a warning of
copyright.

Comment:
a. § 108(d) applies only to one contribution to a
copyrighted collection or to a small part of other
copyrighted works. As fiche to fiche duplicators
become more common, the question has
occasionally arisen as to whether a library may
make a copy of an entire work originally
published independently and later included as a



contribution to a large microform collection.
Such copying should be considered to be copying
of an entire work or a substantial part of it which
is governed by § 108(e) rather than § 108(d).
b. Neither the law nor the legislative history
defines "small part of any other copyrighted
work." Some people have tried to apply the
"Agreement on Guidelines for Classroom
Copying in Not-For-Profit Educational
Institutions" or the ALA "Model Policy
Concerning College and University
Photocopying for Classroom Research and
Library Reserve Use." While these guidelines
may be of limited use, it should be remembered
that they where designed to apply to fair use
photocopying of material fixed in print media and
thus do not necessarily apply to § 108(d) copying
of non print media or even print media. At
present, libraries must use their own judgement
in drawing the line between copying "a small
part" of a copyrighted work which is governed by
§ 108(d) and copying an "entire work, or... a
substantial part of it" which is governed by
§108(e).
c. § 108 (d) does not apply to musical works;
pictorial, graphic or sculptural works; motion
pictures, or audiovisual works that do not deal
with news. However, pictorial or graphic works
published as illustrations, diagrams, or similar
adjuncts to works which as a whole do not fit
within one of these categories may be copied
under § 108(d). "Musical works" are not defined
in the law. The legislative history says that it
has a fairly well settled meaning and that there
was no need to define it. "Pictorial, graphic, and
sculptural works' include two-dimensional and
three-dimensional works of fine, graphic, and
applied art, photographs, prints and art
reproductions, maps, globes, charts, technical
drawings, diagrams, and models .... Audiovisual
works' are works that consist of a series of related
images which are intrinsically intended to be
shown by the use of machines or devices such as
projectors, viewers, or electronic equipment,
together with accompanying sound, if any,
regardless of the nature of the material objects,
such as films or tapes, in which the works are
embodied .... Motion pictures' are audiovisual
works consisting of a series of related images
which, when shown in succession, impart an
impression of motion, together with
accompanying sounds, if any."

This limitation is very important for
mixed media packages because at least one part of
many mixed media packages will fit into one of
the excluded categories, usually audiovisual
works. For example, the videotape portion of a
training package that includes a videotape, a
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computer based portion and printed
documentation would by itself be an audiovisual
work. Its presence may actually cause the entire
package to be considered an audiovisual work. If
the package is analyzed as a whole and thus as
one audiovisual work, § 108(d) would not
authorize the copying of even a small portion of
the printed documentation. On the other hand, if
each part of the package were treated as a separate
work, the printed documentation would not fit
into any of the excluded categories, and copying
of a small part of printed work would be
permitted by § 108(d).

The mere fact that at least one part of a
mixed media package is fixed in a nonprint
medium, however, does not automatically mean
that § 108(d) does not apply to the work. Some
mixed media packages do not include any parts
that fit within the excluded categories. For
example, a textbook accompanied by a
nonmusical audiotape or a treatise accompanied
by a computer disc that contained the text of
forms would not fit into any of the excluded
categories. § 108(d) would clearly authorize the
reproduction of one of the forms from the disc at
the request of a patron.
d. Unlike § 108(b) and § 108(c), § 108(d) is not
restricted to reproduction in facsimile form. The
library could copy material from a computer disc
onto another disc, or paper, or into any other
medium. In the case of the form disc example in
comment c, the library could either copy the
form onto a computer disc or print it out on
paper.
e. § 108(d) applies to copies requested by
patrons of the copying library and to copies
requested by patrons of other libraries through
interlibrary loan, but interlibrary loan copying of
all works including mixed media packages is also
subject to the limitation of § 108(g).
f. A copy made under § 108(d) must become the
property of the requesting user. In most cases,
this requirement presents no problem; the copy is
fixed in a medium and simply handed to the
requesting patron or mailed to him. However, in
the case of delivery by telefax, over computerized
networks, or by other electronic means, a copy
may be made at both the sending and the
receiving end in order to facilitate delivery. In
such a case, the supplying library should make
sure that the actual copy made on its end is
destroyed once the transmission is complete, so
that the end result is one copy delivered to the
requesting user which becomes his property.
g. Comment c under §7 of these guidelines also
applies to this section.



§11. 17 U.S.C § 108(e) allows a
qualified library to make a copy of an
entire copyrighted work (except a
musical work, a pictorial, graphic or
sculptural work, a motion picture, or
audiovisual work that does not deal
with news) for a user of the copying
library or for a user of another library
provided that
(a) the library has, after a reasonable
effort, determined that a copy cannot be
obtained at a fair price;
(b) the copy become- the property of
the user;
(c) the copying library has had no
notice that the copy would be used for
any purpose other than private study,
scholarship, or research; and
(d) the library displays prominently, at
the place where orders are accepted, and
includes in its order form, a warning of
copyright.

Comment:
a. Comments c, d, e, and f under §10 of these
guidelines also applies to this section.
b. Comment c under §7 of these guidelines also
applies to this section.
c. Comment d under §8 of these guidelines also
applies to this section except that § 108(C) refers
to the availability of an unused copy at a fair
price, while § 108(e) leaves out the word"unused." Thus, some experts believe that in
addition to checking sources which may indicate
that an unused copy is available, a library must
also consult sources that will indicate whether a
used copy may be available.
d. A library may be faced with the situation
where a patron requests a copy of only one part
of a mixed media package. If the part requested is
a substantial portion of the entire package, then
the library cannot make a copy for the patron
unless a copy of the entire package is not
available at a reasonable price. For example, a
patron might request a copy of the written
documentation that is part of a training package
that includes a computer exercise, a videotape and
written documentation. The fact that the
requested part of the package is not separately
available for sale does not justify copying under
§ 108(e).

§12. 17 U.S.C. § 108(f)(1) exempts a
library from liability for copyright
infringement by patrons who use
unsupervised reproducing equipment
provided by the library if the equipment
displays a notice that the making of a
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copy may be subject to the copyright
law.

Comment:
a. While most of the discussion of § 108(0(1) in
the literature focuses on photocopying
equipment, there is nothing in either the law or
the legislative history that would limit this
provision to photocopy equipment. It also
covers reproducing equipment for other media
such as fiche to fiche duplicators, audiotape
recorders with dual decks that facilitate tape to
tape copying, computers with multiple disk
drives or scanners, videotape equipment capable
of making copies, computers with CD-ROM
drives and printers and software that allows
material from the discs to be printed, etc. Since
all of these types of equipment are capable of
being used by patrons for unsupervised copying,
libraries should consider placing notices on any
public access equipment that could easily be used
for reproduction no matter what media the
equipment works with.
b. The legislative history indicates that this
section is more likely to protect a library in a
non-profit organization from liability than a
library in a for-profit organization. According to
the legislative history, "[A] library in a profit-
making organization could not evade [its]
obligations by installing reproducing equipment
on its premises for unsupervised use by the
organization's staff."

§13. 17 U.S.C § 108(g) states that the
rights to reproduction granted by § 108
apply only to isolated and unrelated
incidents of reproduction of a single
copy of the same material from a
particular work on separate occasions
and that § 108(d) does not authorize the
systematic reproduction or distribution
of multiple copies in such aggregate
quantities as to substitute for
subscription to or purchase of a work.
§ 108(g)(2) also states that the
prohibition against systematic
reproduction or distribution is not
intended to prohibit interlibrary
arrangements that are not intended to
serve as a substitute for subscription to
or purchase of a work.

Comment:
a. The meaning of "systematic reproduction" has
been the subject of much disagreement between
the library community and the community of
copyright holders. The legislative history does
not define "systeniatic reproduction," but it does



Automatome, Vol 9, No. 2, Page 18

indicate that the phrase is not intended to prohibit
interlibrary lending unless a library is relying on
interlibrary loan to substitute for purchase of
materials. CONTU developed guidelines
sanctioned by the legislative history that provide
some guidance on what the phrase "in such
aggregate quantities as told substitute for a
subscription to or purchase of such work" means.
The guidelines are the source of the "rule of five"
under which in any given year a library may
request up to 5 articles from the last five years of
any particular journal or 5 contributions from
any other work. While the examples given in
the legislative history and the CONTU
interlibrary loan guidelines concentrate on
photocopying of printed material, they can be
applied by analogy to works fixed in other
mediums. For example, a number of legal
practice books are now accompanied by forms on
computer disc so that they can be loaded into the
owner's computer and used in practice. If a
library requested copies of more than 5 of the
forms on such a disc, the library should probably
purchase the book and the disc.
b. Although § 108(g) does not prohibit copying
for interlibrary loan purposes, interlibrary loan
copying is still subject to the limitations of §
108(d) and § 108(e). Since musical works;
pictorial, graphic or sculptural works, motion
pictures, and audiovisual works that do not deal
with news are excluded from § 108(d) and
§108(e), a library may not make a copy of a
videotape or a musical sound recording for
purposes of interlibrary loan. The library must
lend the original and request that it be returned.
Whether a library may make a copy of any part
of a mixed media package or material stored on a
computer disc, a compact disc, an audiotape or
other medium for purposes of interlibrary loan
depends upon the type of information stored on
the medium. If the information stored is
anything other than a musical work; a pictorial,
graphic or sculptural work; a motion picture; or
an audiovisual work that does not deal with
news, then a library may make a copy of a
portion of the work under § 108(d) or of the
whole work under § 108(e) and send the copy to a
patron of another library by means of an
interlibrary loan arrangement. If the requested
material falls into one of the prohibited
categories, the library must either lend the
original or refuse the request. If the library lends
the original and it is either not returned or
returned in a damaged or deteriorating condition,
the library may make a preservation copy or a
replacement copy only if the conditions of
§108(c) or § 108(d) are met.

c. The legislative history clearly contemplates
that both libraries in non-profit organizations and
libraries in for profit organizations may engage
in "isolated and unrelated reproduction" that is
not designed to substitute for subscription to or
purchase of a work.

§14. 17 U.S.C. § 117 does not contain
any provisions for making copies of
computer programs for patrons. Copies
of computer programs for patrons must
comply with 17 U.S.C. § 108(d) or
§108(e).

TOPIC 7: COPYING FOR
PURPOSES OF CONVERTING TO

ANOTHER FORMAT

§15. The only provision in the
copyright law that contemplates
converting an entire copyrighted work
from one format to another is 17 U.S.C
§ 117 which allows the owner of a
computer program to make a copy or an
adaptation of a computer program if the
copy or adaptation is an essential step
in the utilization of the computer
program.

Comment:
a. This provision allows the owner of a copy of
a computer program to load the program into the
computer for use. It would also justify making a
copy of the program on different media, such as
copying the program from a floppy disk to a hard
disk or converting a program from 5.25" disks to
3.5" disks.
b. There is no provision in the copyright law
that would permit a library to convert a videotape
from 3/4 inch format to 1/2 inch format, or a
movie from 16mm format to 1/2 inch videotape
format, or a sound recording from LP format to
audiotape solely for purposes of allowing the
work to be used with a particular type of
equipment.
c. If a library met the conditions of § 108(b) or
§ 108(c), it might convert a work from one
format to another for purposes of preservation or
replacement of a lost, stolen, damaged or
deteriorating work if the new format where
sufficiently similar to the original format to be
considered facsimile form.

TOPIC 8: FAIR USE COPYING

§16. 17 U.S.C § 107 permits certain
users to make fair use of a copyrighted
work. Fair use may include copying



for purposes such as criticism,
comment, news reporting, teaching,
scholarship and research when the
following factors are taken into
consideration:
(a) the purpose and character of the use,
including whether such use is of a
commercial nature or is for nonprofit
educational purposes:
(b) the nature of the copyrighted work;
(c) the amount and substantiality of the
portion used in relation to the
copyrighted work as a whole; and
(d) the effect of the use upon the
potential market for or value of the
copyrighted work.

Comment:
a. Fair use is not restricted to any particular
medium or any particular type of work. While
musical works; pictorial, graphic or sculptural
works, motion pictures, and audiovisual works
that do not deal with news are excluded from
much of the copying specifically permitted by
§108, the legislative history of § 108 states

Although subsection (h) generally
removes musical, graphic, and audiovisual
works from the specific exemptions of
section 108, it is important to recognize that
the doctrine of fair use under section 107
remains fully applicable to the photocopying
or other reproduction of such works. In the
case of music, for example, it would be fair
use for a scholar doing musicological
research to have a library supply a copy of a
portion of a score to reproduce portions of a
phonorecord of a work. Nothing in section
108 impairs the applicability of the fair use
doctrine to a wide variety of situations
involving photocopying or other
reproductions by a library of copyrighted
material in its collections, where the user
requests the reproduction for legitimate
scholarly or research purposes.

b. There is also support in the case law for
adding personal, non-work related use to the list
of legitimate fair use purposes.
c. Although fair use is generally broader than the
other limitations on the copyright owner's
exclusive rights, it does not give a user the
unrestricted right to copy even when the purpose
for which the copying is done is a legitimate
purpose. Most experts believe that the fair use
doctrine does not ordinarily permit the copying of
an entire work, and in those cases where copying
of the entire work is permitted, the work is
usually very short, as in the case of a poem.
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Some copyright specialists believe that it is
permissible to make a copy of an entire computer
program or other work for educational use if the
copy will be used only for a short time and the
use is spontaneous, i.e., there is not sufficient
time between the decision to use the work and
the date when the work will be used to seek
permission to copy and use the work. Other
experts believe that fair use does not permit the
copying of an entire work even for spontaneous
educational purposes because copying an entire
work of substantial length seems to conflict with
the factor relating to "the amount and
substantiality of the portion used in relation to
the work as a whole". They point out that while
spontaneity is an important factor in the
Guidelines for Classroom Copying in Not-For-
Profit Educational Institutions, brevity is equally
important, and spontaneity is not one of the
factors listed in § 107. It should be remembered,
however, that the Guidelines for Classroom
Copying were developed to cover photocopying,
and it is unclear whether they are applicable to
information stored in other media. Whether and
when entire nonprint works can be copied for
educational purposes under the fair use doctrine is
a grey area in the law. The only safe course of
action is not to copy entire works in any medium
for educational purposes without the express
permission of the copyright holder.

d. There is some disagreement about whether fair
use permits an educator to use even short works
semester after semester without obtaining
permission from the copyright owner. While
spontaneity may excuse the failure to seek
permission the first time that a work or part of a
work is used for educational purposes, the only
safe course of action for an educator who intends
to use the work again in future classes is to seek
permission from the copyright owner.

TOPIC 9: RESTRICTIONS ON
PERFORMANCE OR DISPLAY OF

AUDIOVISUAL WORKS,
SOUND RECORDINGS, AND

SCULPTURAL, PICTORIAL AND
GRAPHIC WORKS

§ 17. 17 U.S.C § 106 gives the
copyright owner the exclusive right to
publicly perform or display literary,
musical, dramatic, choreographic,
pictorial, sculptural, and graphic
works, pantomimes, motion pictures,
and other audiovisual rights. This
exclusive right is subject to the
limitations set out in § 110.



Comment
a. The copyright owner does not have a public
performance right for sound recordings that are
not also literary, musical, dramatic or audiovisual
works. b. 17 U.S.C. § 101 defines "perform" as
"to recite, render, play, dance, or act it, either
directly or by means of any device or process or,
in the case of a motion picture or other
audiovisual work, to show its images in any
sequence or to make the sounds accompanying it
audible."
c. 17 U.S.C. § 101 defines "display" as "to
show a copy of [the work], either directly or by
means of a film, slide, television image, or any
other device or process or, in the case of a
motion picture or other audiovisual work, to
show individual images nonsequentially."
d. 17 U.S.C. § 101 states that to perform or
display a work "publicly" means "to perform or
display it at a place open to the public or at any
place where a substantial number of persons
outside of a normal circle of a family and its
social acquaintances is gathered" or "to transmit
or otherwise communicate a performance or
display of the work to a [public place] or to the
public, by means of any device or process,
whether the members of the public capable of
receiving the performance or display receive it in
the same place or in separate places and at the
same time or at different times."
e. Most libraries are public places because they
are open to the public. Even those libraries that
are not open to the general public are probably
public places because they are places "where a
substantial number of persons outside of a
normal circle of a family and its social
acquaintances" gather. The legislative history
specifically states that performances or displays
in semipublic places such as clubs, lodges,
factories, summer camps and schools are "public
performances."
f. It is uncertain whether private viewing rooms
in libraries are public places. Private viewing
booths or rooms in video stores have been held
to be public places because they are available for
use by any member of the public. Columbia
Pictures Industries v. Redd Horne. 749 F.2d 154
(3d Cir. 1984); Columbia Pictures Industries v.
Aveco, 800 F.2d 59 (3d Cir. 1986). A
condominium clubhouse has also been held to be
a public place. Hinton v. Mainlands of Tamarac,
611 F. Supp. (D.C. Fla. 1985). On the other
hand, private hotel rooms have been held not to
be public places. Columbia Pictures Industries
v. Professional Real Estate Investors. 866 F.2d
278 (9th Cir. 1989). The reasoning of the cases
that discuss whether or not a particular place is a
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public or a private place seems to concentrate on
the nature of the place as a whole rather than the
particular room where the work is viewed.
According to the courts, rooms in video stores
and clubhouses are open to anyone who wishes
to use them, but hotel rooms are as private as
homes once they are rented. Under this line of
reasoning, private viewing rooms in libraries
would probably be considered to be public places.
f. While it may be uncertain whether libraries
can permit patrons to listen to recorded musical
works or view recorded audiovisual works on the
premises of the library, a library clearly may
circulate both the recording and the equipment
needed to listen to or view the recording. It is
not an infringement of copyright for a patron to
view a videotape in his own home after
borrowing the tape and/or the equipment from a
library.

§18. 17 U.S.C. § 110(1) permits the
"performance or display of a
copyrighted work by instructors or
pupils in the course of face-to-face
teaching activities of a nonprofit
educational institution, in a classroom
or similar place devoted to instruction,
unless, in the case of a motion picture
or other audiovisual work, the
performance, or the display of
individual images, is given by means
of a copy that was not lawfully made .
. . and that the person responsible for
the performance knew or had reason to
believe was not lawfully made.

Comment:
a. § 110(1) covers all types of copyrighted
works.
b. According to the legislative history, face-to-
face teaching requires the presence of both the
instructor and the students in the same place.
The phrase "face-to-face teaching activities" is
intended to exclude broadcasting or other
transmissions from an outside location into
classrooms, whether radio or television and
whether open or closed circuit. However, as long
as the instructor and pupils are in the same
building or general area, the exemption would
extend to the use of devices for amplifying or
reproducing sound and for projecting visual
images." Since both the students and the teacher
are required to be present at the same place at the
same time, §110(1) does not authorize the
viewing of recorded material in a library viewing
room unless both the instructor and the students
are present at the time of viewing.
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c. The legislative history specifically states that
§110(1) does not authorize "performances or
displays, whatever their cultural value or
intellectual appeal, that are given for the
recreation or entertainment of any part of their
audience." Thus, while § 110(1) might authorize
the viewing of a Perry Mason movie by an
evidence class solely for purposes of the class
pointing out all the points at which the recorded
trial diverges from the Rules of Evidence, the
performance would not be exempt if even one
person who was not a member of the class was
allowed to attend just for the fun of watching the
movie.
d. While §110(1) permits the performance or
display of a copyrighted work in face-to-face
teaching activities, it does not authorize the
making of a copy for purposes of displaying or
performing the work for a class. A library may
not borrow a copy of a movie through
interlibrary loan, use a VCR to make a copy, and
then show the copy to a class.
e. § 110(1) applies only to nonprofit educational
institutions. A company that goes around the
country holding continuing legal education class
for a profit is not authorized by this section to
perform or display a work for the benefit of its
students or attendees.
f. A performance or display authorized by
§110(1) must occur in a "classroom or similar
place devoted to instruction." According to the
legislative history, a "similar place devoted to
instruction" includes "a studio, a workshop, a
gymnasium, a training field, a library, the stage
of an auditorium, or the auditorium itself, if it is
actually used as a classroom for systematic
instructional activities."

§19. 17 U.S.C. § 110(2) permits "the
performance of a nondramatic literary
or musical work or the display of a
work, by or in the course of a
transmission, if
(A) the performance or display is a
regular part of the systematic
instructional activities of a
governmental body or a nonprofit
educational institution; and
(B) the performance or display is
directly related and of material
assistance to the teaching content of
the transmission; and
(C) the transmission is made primarily
for
(i) reception in classrooms or similar
places normally devoted to instruction,
or

(ii) reception by persons to whom the
transmission is directed because their
disabilities or other special
circumstances prevent their attendance
in classrooms or similar places
normally devoted to instruction, or
(iii) reception by officers or employees
of governmental bodies as part of their
official duties or employment.

Comment:
a. Unlike § 110(1), § 110(2) does not require the
performance or display to occur in a face-to-face
teaching situation. It is not necessary for both
the instructor and the pupil to be present at the
same place. Instead, the transmission must occur
as "a regular part of the systematic instructional
activities of a governmental body or a nonprofit
educational institution."
b. § 110(2) is not restricted to nonprofit
educational institutions; it also applies to"systematic instructional activities of a
governmental body." Thus, it could apply to a
literacy program conducted by the local public
library or a campaign to instruct teen-agers on
the dangers of drugs conducted by a local police
department.
c. While § 110(1) applies to performances of all
copyrighted works, § 110(2) applies only to the
performance of nondramatic literary and musical
works. Both §§ 100(1) and 110(2) apply to
displays of all types of copyrighted works.
d. While the presence of one person who was
not an instructor or student might disqualify a
performance or display for the § 110(1)
exemption, the § 110(2) exemption applies as
long as the primary audience is students, disabled
people, or government employees.
e. The phrase "or similar places normally
devoted to instruction" has the same meaning
under § 110(2) under § 110(1), and thus, it
includes libraries.

§ 20. 17 U.S.C § 110(4) permits the
performance of nondramatic literary or
musical works to the public, provided
that
(i) the performance is without any
purpose of direct or indirect commercial
advantage;
(2) no fees or other compensation is
paid to the performers, promoters, or
organizers;
(3) there is no admission charge or the
proceeds after deducting the reasonable
cost of producing the performance are
used exclusively for educational,
religious, or charitable purposes; and



(4) the copyright owner does not
object in writing at least seven days
before the performance.

Comment:
a. § 110(4) applies only to nondramatic literary
or musical works. It does not apply to
performances of dramatic works, dramatico-
musical works, motion pictures or other
audiovisual works. This section would allow a
library to hold a poetry reading or to permit
patrons to listen to nondramatic musical
recordings in public listening rooms, but it
would not permit a library to show a videotape of
a movie in a meeting room.
b. § 110(4) applies only to performances given
directly in the presence of a live audience. While
the performance may occur by means of using a
machine to replay a prerecorded performance,
broadcasting by any means to an audience not
physically present is not permitted.
c. No fees or compensation may be paid to the
performers, promoters, or organizers for the
performance. While performers, promoters and
organizers cannot be paid directly for their
services related to a specific performance, they
can be paid a salary for duties that include among
other things the work done on a nonprofit
performance. The example given in the
legislative history is that a high school band
director cannot be paid for directing a specific
performance, but s/he can be paid a salary for all
of his/her duties including directing
performances. The restriction on compensation
applies only to performers, promoters and
organizers; it does not extend to other production
personnel such as lighting and sound technicians
and other stage personnel.
d. No admission charge may be collected unless
all of the proceeds after reasonable expenses of
production are used exclusively for educational,
religious, or charitable purposes. Thus a local
Friends of the Library Club might put together
and perform a "Songs of Yesteryear" evening and
charge admission where all of the money
collected was used to buy books and equipment
for the local public library. The Friends of the
Library Club would have to pay royalties,
however, if they collaborate to the local Little
Theater to do a performance of "The Unsinkable
Molly Brown" to raise money for the library
because § 110(4) does not cover dramatic works.

§21. 17 U.S.C. § 110(5) permits the
public reception of transmissions
embodying a performance or display of
a copyrighted work, provided that
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(A) the transmission is received on a
single receiving apparatus of the kind
commonly used in private homes;
(B) no direct charge is made to see or
hear the transmission; and
(C) the transmission is not
retransmitted to the public.

Comment:
a. § 110(5) applies to all types of copyrighted
works including dramatic works and audiovisual
works.
b. According to the legislative history, "single
receiving apparatus of the kind commonly used
in private homes" means an ordinary radio or
television set of the type normally used in
homes. It does not include commercial sound
systems designed for large areas such as
department stores. It would, however, include
large screen television sets suitable for viewing
by relatively large audiences since this type of set
is now commonly available for use in private
homes.
c. § 110(5) would permit a library to allow the
local book club to use one of its meeting rooms
to view the miniseries "The Winds of War" as a
group. The library might even be allowed to
charge the book club for the use of the room so
long as it was clear that the charge was for the
use of the room and not an admission charge for
seeing the television broadcast.

ToPic 10: RESTRICTIONS ON
DISTRIBUTING ORIGINAL COPIES
OF WORKS: FREE LENDING, FEE

LENDING AND RESALE

§22. 17 U.S.C § 109 permits the
owner of a particular copy or
phonorecord to sell, rent, leave, loan,
or otherwise dispose of that particular
copy or phonorecord.

Comment:
a. § 109 is the provision that allows libraries to
circulate copyrighted materials without infringing
the copyright owner's exclusive right to
distribute copies of the work.
b. § 109 allows the owner of a copy of a
copyrighted work to profit from the disposition
of a particular copy of a work. Thus a library
may charge a fee for circulating materials or
resell items that are no longer needed for its
collection.
c. § 109 applies only to the owner of a copy. If
the copyright owner retains ownership of the
copy and merely gives the user a license to use
the copy, the user does not automatically have
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the right to sell, rent, lease, loan, or otherwise
dispose of that particular copy. For this reason,
many publishers of nonprint works, such as
videotapes and computer software, claim to
license copies of works rather than selling them.
While these publishers claim that the nonprint
works are licensed, many scholars believe that
the circumstances surrounding mass market
transaction make them sales. It is clear,
however, that when the user agrees to the terms
and signs a license agreement, the license
agreement can legally abrogate § 109 rights.

§23. The § 109 right to freely dispose
of a particular copy of a work applies
to all types of works except sound
recordings of musical works.

Comment:
a. § 109(b) prohibits rental, lease or lending of a
phonorecord embodying a sound recording of a
musical work.
b. § 109(b) does not apply to rental, lease or
lending for nonprofit purposes by a nonprofit
library or nonprofit educational institution.
c. The legislative history indicates that while
nonprofit libraries and nonprofit educational
institutions may charge a small fee for lending to
cover administrative costs, they may not rent or
lease sound recordings at a fee that is high
enough to raise funds for the institution.
d. Numerous bills have been introduced in
Congress that would extend the § 109(b)
exception to the first sale doctrine for musical
sound recordings to other types of works such as
computer software and motion pictures. To date
none have passed, but many experts believe that
such bills will eventually pass. Whether such
bills will pass and whether they too will contain
exceptions for nonprofit libraries and nonprofit
educational institutions remains to be seen.

TOPIC 11: EFFECT OF LICENSES
AND STATEMENTS MADE BY

PUBLISHERS AND DISTRIBUTORS

§24. A copyright holder may
unilaterally give users the right to do
certain things that would normally be
prohibited by the copyright law, such
as the right to make copies in excess of
fair use. However, any right which a
copyright holder gives to users beyond
what the copyright law gives is subject
to the limitations that the copyright
holder places on it.

Comment:
For example, copyright holders

sometimes publish software through the
shareware concept under which they specifically
give users the right to make non-archival copies
and give them to friends and acquaintances for
evaluation. The shareware notice often requires
the user to pay a registration fee for continued
use of the program beyond evaluation. In such a
case, it is illegal to continue to use the program
without paying the fee even though it was not
illegal to make the copy in the first place because
the copyright holder gave the user a limited right
to make copies beyond that granted to the user by
the copyright law. The user should not rely on a
copyright owner's permission to do anything
prohibited by the copyright law unless the
permission is recorded in writing.

§25. A copyright holder probably
cannot unilaterally restrict the rights of
an owner of a particular copy of a
copyrighted work beyond the
restrictions set out in the copyright
law, but the copyright holder and the
end user may bilaterally enter into an
agreement to further restrict such
rights.

Comment:
a. There is reason to believe that publishers
cannot unilaterally restrict or limit the rights
given to users by the Copyright Law. See Vault
v. Ouaid Software Ltd. 655 F. Supp. 750 (E.D.
La 1987), affd 847 F.2d 255 (5th Cir. 1988) and
the repeal of the Illinois software license law (Ill.
Ann. Stat. ch. 29, para. 801-808 (repealed Jan. 1,
1988). There is, however, sound basis in the
case law and the legislative history for the
proposition that publishers and users can
bilaterally agree in an arms length transaction
that the user will not do certain things which the
Copyright Law permits the user to do.
Librarians, therefore, should abide by the terms
of any license agreement which an authorized
member of their organization has signed.
b. The fact that unilateral statements by the
publisher restricting the rights of users may not
be enforceable does not mean that a user is free to
make any copies he desires. The limitations on
copying and other actions contained in the
Copyright Law still apply, and the user cannot
legally exceed the rights granted to him by the
Copyright Law.

00.0@00 000000000000
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AUTOMATION AND SCIENTIFIC DEVELOPMENT SIS
FINANCIAL REPORT
As of January 31, 1990

Prepared by Jo Ann Humphreys, Secretary/Treasurer

Balance on September 30, 1989 $6,228.94

Income

Dues $120.00

Registration $ 25.00

Workshop $ 25.00

Income to 1/31/90 $170.00

Subtotal $6,398.94

Current Year Expenditures

Food & Beverage $269.45
(Business Meeting)

Office Supplies $173.04

Postage $143.30

Printing $ 33.15

Transportation $ 84.40

Expenditures to June 30, 1989 <$703.4>

BALANCE ON JANUARY 31,1990 $5,695.60
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