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The Devil’s Children:
The Hatfield Lawyers

Stewart Plein

As a fragment of American history, the Hatfield-McCoy Feud is one of those legendary events that
become more shrouded over time yet linger in our collective imagination. We are boggled by a
family conflict that today seems to have nebulous beginnings; alternatively described as an
argument over free ranging hogs, divided loyalties within families that emerged during the Civil
War, and most popularly, the Kentucky - West Virginia Tug River border crossing romance of
Roseanna McCoy and Johnson, the eldest son of Devil Anse Hatfield, called Johnse.

Continued on Page 4 Hatfield
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HATFEILD Continued from Page 1

Today the feud is largely known to us through myth and legend.  We are simply too far from the
events to know the truth and what was known and understood has been sensationalized to such
an extent by the media of the day and embellished over time that fact cannot be separated from
fiction.  Even the death toll is relatively unknown: fifteen members of both the Hatfield and McCoy
families died in the feuding, but it is estimated that the toll could be much higher, with as many
as 100 deaths from the larger conflict that lasted over a twenty year time period.  

Many conflicting reports concerning information that comes down to us today about the Hatfield’s
often center around Devil Anse’s son, William Anderson (Cap) Hatfield, the second child out of
thirteen, who would grow to play a major role in the feud.  One example of this conflicting
information refers to how “Cap” got his nickname.  According to the family history, Hatfield’s Tale

of the Devil, (81) as Anse’s namesake, Cap was referred to as “the little captain,” in deference to 
Anse’s military service, where he served as a captain in the Confederacy during the Civil War. 

In another confusing instance, Hatfield (91) and King (77) describe an eye injury that led to partial
blindness in Cap’s right eye when he was ten.  King says the nickname stems from this injury, the
result of an exploding cap while loading a rifle, causing his eye to turn a milky color. The first
suggestion, in reference to his father’s military service, seems to be the more accurate of the two,
as photos of Cap made throughout his life do not show a milky eye.  However, he did lose sight in
the eye.  

Also up for negotiation is the gunshot wound that would lead to Cap’s death. It is said that Cap
received a wound at age 16. (Hatfield & Spence 91) Whether that gunshot wound was received in
the head, as some say or in the stomach, as others report, is up for debate.  What is believed to
be true is that this wound, suffered as a mere teenager prior to the beginning of the feud, led to
cancer which developed around the wound area and finally, after many years, took his life.

Described by his son, the family biographer, Coleman A. Hatfield, as a man of “strange and mixed
emotions” (Hatfield & Spence 91), Cap was believed to be among the leaders of the feud’s activities. 
He was a young man of 25 when he participated in the most violent event, the New Year’s Eve Raid
of January 1, 1888, that that took five McCoy lives. (Hatfield & Spence 169)

What we can know with certainty is as interesting as what we are unable to determine and that
is a shift in reasoning from one of the most notorious members of the Hatfield family to the law as
a means to save himself, to support his family, and as a legacy to pass on to his children.  William
Anderson (Cap) Hatfield, a known participant and some contend, leader (King 186) in at least two
of the feuds most violent conflicts, a prison escapee who left his family behind to hide from the law
for extended periods including jaunts in Texas, Oklahoma and Colorado, in the end, turned to the
law as his saving grace.

Having grown up without many opportunities for education and little encouragement, Cap Hatfield
was an illiterate man, a farmer who also worked in timber and made moonshine.  As bounties on
his head reached $1, 250, (King 239) and with bounty hunters in constant pursuit of their prize,
Cap grew weary of his inability to provide for his family.  While he was constantly on the run and
in hiding in Oklahoma (King 216, 329) Cap’s second son, Shepherd, died of malnutrition.  (Hatfield
& Spence 221) The fear of capture, exhausted from evasion, and the death of his son must have
made an impact on Cap.  Tired of the violent life that had consumed his youth, he was only 18
when the feuding began, Cap sought an alternative from his criminal past and a future of fear and
anguish.  

Cap’s fortune turned when he allowed his educated wife Nancy to teach him to read. From that
point on, Cap came to enjoy reading and with this skill came a yearning to better himself.  The feud
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had drawn to a close over the intervening years and Cap left his family once again, this time
traveling to Tennessee to enroll in a law class. (King, 168, 338) Though this course of study lasted
only six months, its short duration made a significant impact on Cap’s life, changing its course and
eventually inspiring his son and a granddaughter to follow in his legal footsteps. (Hatfield &
Spence, 221)

From this small step, Cap entered a new profession.  At home in Logan County, a county that

served as the West Virginia side of the feud that stretched across the Tug River Valley into

Kentucky, Cap brought not only his newfound legal skills to his new job as Logan County Deputy

Sheriff, (Hatfield & Davis, 144) but also his ability to track and hunt criminals on the run, as well

as his mastery handling a gun.   A big, burly man, Cap would have been a force to be reckoned

with and it must have felt good to be on the other side of the law for a change.

Not content to serve as Logan County’s Deputy Sheriff, Cap was admitted to the West Virginia

State Bar (Donnelly 15) and also opened a law office in Logan County with his son, Coleman

Alderson Hatfield.  (Hatfield & Spence 221, King, 338, Hatfield & Davis, 56)

It was Cap’s son, Coleman A. Hatfield, (1889 – 1970) grandson of William Anderson Hatfield, better

known by the famous moniker “Devil Anse,” (Hatfield & Spence 13) who would be inspired by his

father to make the law his profession.  It was also this grandson of Devil Anse who decided to

become the family historian, to capture the family stories he had heard as a child at the knee of

Devil Anse, and coupled with genealogical and historical research, to learn and write the history

of the Hatfield family and the feud. (Hatfield & Spence 35)  With a family history as immediate as

it was for Coleman A. Hatfield, who spent his whole life living and working in the environs of the

feud and among the people closest to it, it would have been imperative to marshal as much

information as possible to understand his own family history.

Coleman A. Hatfield took his father’s interest in education

a step further and enrolled in the College of Law at West

Virginia University, graduating with his LL.B. degree in

1925.  (Monticola 44).  After graduating Coleman returned

to Logan County and joined his father in the Hatfield law

office.  Although Cap never really practiced law, taking on

only one family case, his son Coleman was to become a

very successful attorney with a thriving law practice. 

During his legal career he went on to serve as Chair of the

Republican Party, 1940-

42, Member, Republican

Executive Committee and

C o m m i s s i o n e r  i n

Chancery. (WV Blue

Book).   The great

distance Coleman A.

Hatfield successfully

t raver s ed  i s  be s t

exemplified by these two photographs.  First, Coleman is seen as

a gun toting child next to his mustached father, Cap, and second,

as a respected and successful attorney.

The Hatfield desire to enter the legal profession would pass on to
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the next generation.  Coleman A. Hatfield’s daughter, Elizabeth Aileen Hatfield,

(1908 -1946) during her short life, would step outside the ordinary path

expected for women of her generation and enroll in her father’s alma mater,

West Virginia University, where she would graduate in 1933 with an LL.B

degree.  

Aileen’s achievements at WVU would be many.  An accomplished singer, Aileen

performed several of the ancient Child Ballads, traditional ballads from England

and Scotland with their American variants.  (Bronson ii).  Aileen was actively

engaged in many activities, serving as a member of the editorial staff for WVU’s

yearbook, the Monticola, as a member of the Press Club, and News Editor for the

Matrix, a club organized by the women students in journalism. She also held the office of Se Little

Scop in Seo Beowulf Gedryht, (the Beowulf Club, founded by Prof. John Harrington Cox).  Aileen

was also a member of Delta Sigma Rho, the Honorary Forensic Fraternity, Head of the English

Club, the Honorary English Society, and a member of Phi Mu, the second oldest sorority in the

nation.  Most importantly, Aileen was honored with membership in Kappa Beta Pi, the Honorary

Women’s Law Organization, where she served as an officer in the role of Dean. (Monticola 299)

Aileen would join the family law office, (King 338) but would not practice, as women attorneys were

seldom allowed to practice at this time.  However, Aileen was one of the earliest women to graduate

from the WVU College of Law, and although the first woman to graduate from WVU with a law

degree would graduate in 1897, few women followed her path and even as a graduate in 1933,

Aileen was still among WVU’s earliest women law graduates.  More importantly, Aileen would be

the first woman attorney in Logan County, an impressive feat.

While historical information on the feuding Hatfields is voluminous, scant information is available

on the legal branch of the Hatfields.  Though connected closely with the feudists, the hard work

and success of the Hatfield attorneys moved the family beyond the violence of the nineteenth

century and into the modern world of the twentieth century.  
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Peeping Under the Judge's Robes: Preliminary Results of a Reputational

Study of Nineteenth Century Kentucky High Court Justices

Kurt X. Metzmeier

Legal historians of state courts have long run into hagiographic biographies of judges that portray

them as handsome, refined statesmen, with encyclopedic familiarity of legal precedents and the

wisdom of Solomon.  In these accounts, judges are "all distinguished looking men with the

charming personality and kindly manners of the Kentucky gentlemen of their day," each one a

virtual "combination of Chesterfield and Cicero." The judges of these sketches are “untiring" and
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their "knowledge of the law and of the decisions of the courts [is] full and accurate."1 Actual

evidence of the basis for the stellar reputation of the subject is often as thin as the praise is

fulsome, and often the purported gentility of the judge is belied by knowledge of their participation

in duels and caustic political vendettas.

I have long wondered if there was a way to test these literary accounts, at least as to the judicial

work of these men. Recently, I have been experimenting with methods to do so by trying to gauge

the national reputation of Kentucky high court judges by examining the inclusion of their opinions

in very selective reporters like the Bancroft-Whitney Trinity Series and American Law Reports

(ALR). The early results are preliminary but look fruitful.

The idea of getting some objective data on state judges from the presence of their opinions in

selective multistate reporters came from an oft-hand remark by former Kentucky Chief Justice

John S. Palmore in his recent judicial memoir, An Opinionated Career: Memoirs of a Kentucky

Judge,2 where he praised Osso W. Stanley, a commissioner on the old Court of Appeals (then the

state's highest court). Before Kentucky had an intermediate appellate court, the Court of Appeals

was swamped with work and the legislature created the unelected, non-voting commissioners to

help write opinions in cases decided by the court. Palmore noted that while Stanley’s Republican

party affiliation prevented him from ever being elected to the high court from his predominately

Democratic district, he was a wonderful judge and “gifted writer,” who probably had “more of his

opinions … published in the American Law Reports (ALR) … than any other judge who has served

on the Kentucky court.”3 The passage alerted me to the role that selective national reports played

in how state judges viewed the work of other judges.

I decided to test this by identifying the judges writing opinions in the Kentucky cases published

in one of the early selective reports, the Bancroft-Whitney "Trinity Series."  The Trinity Series was

a pre-West selective reporter by San Francisco law publisher Bancroft-Whitney Co. which included

American Decisions (covering opinions from 1760-1869); American Reports (1868-1887) and

American State Reports (1886-1911). The series sought to carefully collect leading state court

decisions of the fifty states in the period from 1760-1911. The series was highly selective and

numbered fewer than 300 volumes for the entire run, so it is reasonable to believe that the

selection of several of a judge's opinions was a distinction. Although decisions were picked based

on the legal issue addressed in the case, the quality of writing and reasoning also played an

important role. Moreover, the series editors likely chose opinions from judges who had a high

reputation in the American legal community. 

Working with the combined print index and Westlaw, my research assistant Sarah L. Johnstone

and I were able to build a spread-sheet of Kentucky opinions and their writers in the Trinity Series.

1 W.H. Mackoy,  Some Great Lawyers of Kentucky,    PROCEEDINGS OF THE ANNUAL MEETING OF THE

KENTUCKY STATE BAR ASSOCIATION  (Louisville: n.p., 1911).

2 (Georgetown, Ky.: Kentucky River Press, 2003).

3 Id. at 76.
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Luckily, the combined index had a table of cases that separated

the decisions by state.4 Each of the cases from Kentucky was

entered into the database. We then retrieved each case on

Westlaw, determined the deciding judge, and entered them into

the database. When the chief justice's name was given for a per

curium decision, that was also noted in the database. Although

my study focused on Kentucky, there is no reason that the

method can't be applied to other states represented in the Trinity

Series. (This index is typically shelved with one or all of the three

Trinity series sets; any potential researcher who cannot access

this index should contact the author who may be able to help

them obtain a copy of their state's cases).

It is clear from my preliminary results that George Robertson

was the leading bluegrass judge in the century, with nearly

double the number of decisions published nationally as his

closest competitor:

Top ten Kentucky judges represented in the Trinity Series were: 

1) Robertson, George -- 148 decisions (7 signed only as chief justice)

2) Pryor, William S -- 77 

3) Boyle, John -- 69 (29 signed only as chief justice)

4) Marshall, Thomas A. -- 67 

5) Mills, Benjamin -- 67 

6) Owsley, William -- 53 

7) Simpson, James -- 50 

1) Ewing, Iphraim M. -- 43 

2) Lewis, Joseph H. -- 40 

3) Holt, William H. - 38

Although portraits of George Robertson hang in both the rotunda of the Kentucky Capitol and the

courtroom of the University of Louisville’s Brandeis School of Law, he is almost unknown to

modern Kentucky lawyers. Nonetheless, throughout the nineteenth and early twentieth century,

he was regularly cited as its leading jurist. Robertson served on the Kentucky Court of Appeals

from 1829 to 1834, when he resigned to resume his private practice and teach law at his beloved

4 WM. S. TORBERT & A. C. FREEMAN, TABLE OF CASES ALPHABETICALLY ARRANGED AS TO THE SEVERAL

STATES IN THE AMERICAN DECISIONS, 100 VOLS., AMERICAN REPORTS, 60 VOLS., AMERICAN STATE

REPORTS, 100 VOLS.: SHOWING THE CASES TO WHICH NOTES ARE APPENDED AND THE SUBJECT OF SUCH

NOTES, ALSO WHAT CASES IN THESE SERIES HAVE BEEN AFFIRMED, REVERSED, OR DISMISSED BY THE

UNITED STATES SUPREME COURT (San Francisco: Bancroft-Whitney, 1905). 
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Transylvania University, where for twenty-five years he led the law department. He returned to the

court from 1864-1871. His decisions were widely cited in the areas of criminal law, legal

jurisprudence, and tort law, and Kentucky bar tributes marked him as a leading figure in the state

legal firmament. 

Robertson’s reputation is backed up by some recent scholarship. He is favorably viewed in Peter

Karsten’s Heart Versus Head Judge-Made Law in Nineteenth-Century America.5 Karsten’s thesis is

that 19th c. jurisprudence reflected a struggle between judges who applied the common law

without concern its impact on individuals (especially workers and the victims of railroad injuries)

against a more humanistic view of the law offered by other more compassionate jurists. Karsten

sees Southern and Midwestern judges as trying to mitigate the harsh effect of doctrines like the

fellow-servant doctrine that were promulgated by northeastern jurists in the thick of the industrial

revolution. He uses George Robertson is an exemplar of this tendency.

In addition to Robertson, several of the other judges on the list meet the definition of a

distinguished jurist. Two later went onto the federal bench, John Boyle as the Kentucky district

judge and William H. Holt as the first judge of the District for Puerto Rico. Thomas A. Marshall

joined Robertson on the faculty of Transylvania University law school, the first law school west of

the Alleghenies and the alma mater of many prominent judges, including John Marshall Harlan

(a pupil of Marshall). Of course, law and politics in the 19th century were always intertwined.

Three of the "Trinity Top Ten" served in the U.S. Congress (Boyle, Marshall, and Joseph H. Lewis)

and one, William Owsley, was Kentucky's sixteenth governor.

The preliminary results suggest the utility of the method in testing the reputations of state judges.

Now obviously, there are caveats to this line of research. Judges with long tenures have a more

opportunity for their opinions to be cited and those who served as chief justice may have had a

better choice of the type of topics that would tend to be selected. (In Kentucky, the chief justiceship

tended to rotate so this was less of an issue). Because of this, I plan to expand on the Trinity Series

selection data with some citation analysis. I’m also trying to devise a way to track citations to

Kentucky cases in the 19th and 20th century legal treatises in the Making of Modern Law database.

This is somewhat difficult because, before the Bluebook, citation was both sparse and variable,

making devising accurate searches is challenging. (In many treatises, something like "65 Mass. 97"

would suffice as a citation; however, the same case might be abbreviated as "65 Ma. 97" in a

treatise from the same publisher).

I’m also working in a parallel manner using American Law Reports selection patterns to create a

similar ranking for 20th century judges, although the changing nature of both the Kentucky court

and the continual re-purposing of the ALR by its editors makes that effort more of a challenge. (For

example, early series of ALR were clearly built on leading cases, but by the 1980s it appears that

editors were thinking up useful subjects for annotations, and then finding a case to go with them).

However, one early result of the preliminary ALR data is clear even at this stage:  Palmore was right

about Stanley!

Kurt X. Metzmeier is Associate Director of the Louis D. Brandeis School of Law Library, University

of Louisville.

5 (Chapel Hill, N.C.: University of North Carolina Press, 1997).
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John William Wallace (February 17, 1815-January 12, 1884): An
Appreciation Upon the Two Hundredth Anniversary of His Birth

Joel Fishman, Ph.D.

We celebrate the two hundredth anniversary of the birth of John William Wallace–librarian, court
reporter, historian–who was born February 17, 1815 in Philadelphia and died on January 12,
1884. Known mostly as a reporter for the U.S. Supreme Court, this short biography tries to expand
on some of the other accomplishments of his life.1 He was the son of John Bradford Wallace and
Susan Binney, sister of the eminent Philadelphia lawyer, Horace Binney and descendant of the two
famous printers in Pennsylvania, two William Bradfords in colonial Pennsylvania. Wallace studied
law in his father's office and John Sergeant. He was admitted to the District Court of Philadelphia
on October 27, 1836 and on the motion of William M. Meredith, to the Philadelphia bar on January
30, 1837.2 He then went to Europe for three years where he met several of the leading English
jurists–Lord Chief Justice Campbell, Lord Chief Baron Pollock, and Sir Fitzroy Kelly–that he
corresponded with over the years.

He did not practice law as a livelihood because he inherited a large amount of money from his
father. Henry Flander later wrote: “Mr. Wallace never actively engaged in the practice of his
profession. His tastes did not incline him to the conflicts of the forum, and his circumstances did
not compel him to engage in them. To most members of the profession the law is “a service and a
livelihood; to Mr. Wallace it was an abstract and liberal pursuit.”3

Wallace served as the librarian (1841 to December 1860) and treasurer (1841-1864) of the Law
Association of Philadelphia. He published a catalog of the library the following year of obtaining
his job.4 The published library catalogs, however, do not give a count of books in the library. But
we  know  that  between  1828  and 1865,  the  collection  grew from  1,069 to nearly  6,000  for

1  Morris L. Cohen &  Sharon Hambry O’Connor,   A GUIDE TO THE EARLY REPORTS OF THE SUPREME

COURT OF THE UNITED STATES 99-113 (1995).   Francis S. Philbrick, John William Wallace,
DICTIONARY OF AMERICAN BIOGRAPHY 374-75 (1936).   Much of the material comes from this work
as well as 1 Hampton Carson, HISTORY OF THE HISTORICAL SOCIETY OF PENNSYLVANIA 338-431
(1940). 

Carson (1852-1929) was a well-known teacher, lawyer, scholar, and writer in late 19th and early
20th centuries, writing an early History of the Supreme Court of the United States (1902-04), author
of more than 50 articles, served as law professor, University of Pennsylvania (1895-1903), Attorney
General of Pennsylvania (1903-07), President of the Pennsylvania Bar Association (1913-14),
President of the American Bar Association (1919-21), and President of the Historical Society of
Pennsylvania (1921-29). This two-volume work, which is little known and read, is an excellent
source for biographical information on major members of the Philadelphia bar for 150 years and
the important work done by the Historical Society of Pennsylvania. Carson also had major
collections of books, autographs, and other memorabilia housed in the Historical Society and the
Free Library of Pennsylvania. A biography of him is needed.

2 John Hill Martin, MARTIN’S BENCH AND BAR OF PHILADELPHIA (Philadelphia: 1882).

3 Cohen & O’Connor, Guide, supra note 1, at 100 n.7.

4 CATALOGUE OF THE BOOKS BELONGING TO THE LIBRARY OF THE LAW ASSOCIATION OF PHILADELPHIA, &C.,
&C. (Burlington: Printed by J. L. Powell, 1842).
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1865.5 He resigned his office in December 1860 when the Society received additional revenue from
a new state tax used by the library and the “demands upon the librarian for more attention and
a broader administration of its affairs.”6 As treasurer, he in September 1861, Wallace thought the
library cost more than $15,000 for insurance purposes.7 Shortly after that, in March 1862, Wallace
told the library board that he had found the original charter of the Law Association that had been
given to him several years earlier by Benjamin Tilghman and he now turned it over to the
Association.8

Chief Justice John T. Mitchell, in his historical address celebrating the centennial anniversary of
the Law Association, commented upon Asa Fish’s and Wallace’s roles in the Association:

Any account, however, brief, of the Law Association would be incomplete and
ungrateful if it failed to make special mention of the services of two men to whom,
more than to any others in its history, it is indebted–John William Wallace and Asa
I. Fish. For nearly forty years, together and in succession as librarian and treasurer
they gave the association, and particularly the library, that close, steady, intelligent
person attention without which it could hardly have continued to exist, certainly
not to prosper. A hard working and very busy bar troubled themselves little about
the needs of the association. A good library had always been at their service and
they expected it to continue so, with out apparent thought of the necessity of their
own help beyond the payment of their annual dues. Fortunately the association had
in its librarian and its treasurer, two who had deeper and more practical insights
into its necessities, and a general willingness to meet them. Through times of
apathy and discouragement they never lost heart, kept on to assured success.”9  

Mitchell further praised both men for their ability to ante up money to purchase books if they
became available and wait to be paid back once funding was available.

In addition to serving as librarian and treasurer of the Law Association, Wallace began in the
1840s to contribute to legal literature. Following the passage of the Bankruptcy Act of  1841 (5
Stat. 440), he compiled the first collection of bankruptcy cases published in the United States that
were printed serially in the first volume of the newly-published Pennsylvania Law Journal. Taking
the bankruptcy cases of Judge Archibald Randall of the United States District Court for the
Eastern District of Pennsylvania, Wallace added headnotes and published them over five issues.10

5 See Winifred S. Phillips, The Drama of the Law Library, 15 THE SHINGLE 75-80 (March 1952);
thanks to Nancy Garner at Jenkins Law Library for this information and citation; Garner to
Fishman, email on file (March 11, 2015). Phillips article on the early history derives from Mitchell’s
Historical Address cited below.

6 James T. Mitchell, Historical Address, ADDRESSES DELIVERED MARCH 13, 1902 AND PAPERS PREPARED

OR REPUBLISHED TO COMMEMORATE THE CENTENNIAL CELEBRATION OF THE LAW ASSOCIATION OF

PHILADELPHIA PENNSYLVANIA 1802-1902 (Philadelphia: Law Association of Pennsylvania, 1906) 35.
The Historical Address was also published separately and can be found in the Making of Modern
Law (Gale Database).

7 Id.

8 Id.

9 Id. at 71-72.
10 1 Pa. L. J. 145-49, 159-88, 223-48, 287-333, 367-72.
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In 1844, Wallace  wrote The Reporters, Chronologically Arranged: With Occasional Remarks Upon

Their Respective Merits, published in the American Law Magazine.11 Cohen follows others in
attributing this work as his major writing contribution to legal literature besides his role as a
reporter for the United States Supreme Court.12 Gerald Dunne described the work as a “towering
tour de force of scholarship, [which] firmly established Wallace’s reputation, and rightly so in view
of its remarkable combination of solid research and lively style.”13 This work was republished in
three editions in 1845, 1855, and 1884. The number of pages increased from 103 in the 1845
bound volume to 424 pages in the 1855 edition, and 654 pages in the fourth revised edition in
1882, under the superintendence of his friend Franklin Fiske Heard.14

Wallace’s second position as a reporter started in 1849 when he published the first volume of
reports of the United States Court of Appeals for the Third Circuit, Cases Reported in the Third

Circuit contain cases from 1842 to 1862.15 The circuit court was organized back in 1802 and was
both a trial court and appellate court under the legislation; it would not be until 1891 that the
current U. S. Court of Appeals as an appellate court took place.16 The justices who were reported
in these cases include the two Supreme Court Justices, Henry Baldwin and Robert Grier Cooper,
and District Judge John K. Kane. There were 114 cases reported in the three volumes.

The first volume covers from April 1842 to October 1849. In his preface, Wallace states that Justice
Baldwin asked him to undertake this venture. Baldwin’s illness and subsequent death in 1844,
the failure to appoint a new Supreme Court justice until 1845, and the time it took for newly-
appointed judges to restore the court led to the long delay in publishing volume 1.17 Volume 1 in

11 2 AM. L. MAG. 271-345 (Jan. 1844); reprinted as a book with the same title (Philadelphia: L. R.
Bailey, printer, 1844); see Cohen & O’Connor, GUIDE, supra note 1, at 99 n.1, and 101.

12 Cohen & O’Connor, GUIDE, supra note 1, at 101; they called it “his most significant legal
work” and cited G. T. Dunne, Proprietors–Sometimes Predators: Early Court Reporters,” 1976
YRBK, SUP. CT. HIST. SOC. 61, 68 (1976). 

13 Id. 101; Dunne, 68.

14 1 MORRIS L COHEN, BIBLIOGRAPHY OF EARLY AMERICAN LAW 243-244 (1998). 

15 The titles of the volumes were: CASES IN THE CIRCUIT COURT OF THE UNITED STATES FOR THE THIRD

CIRCUIT; WITH AN APPENDIX. (Philadelphia: Walker, 1849); CASES IN THE CIRCUIT COURT OF THE UNITED

STATES FOR THE THIRD CIRCUIT. Vol. II. (Philadelphia: T. & J. W. Johnson, 1854); CASES IN THE CIRCUIT

COURT OF THE UNITED STATES, FOR THE THIRD CIRCUIT. Vol. III. (Philadelphia: T. & J. W. Johnson,
1871).

16 The courts created under the Judiciary Act of 1789 (1 Stat. 73) were repealed under the Judiciary
Act of 1801 (2 Stat. 90) and then repealed in March 8, 1802 (2 Stat. 102) and subsequently
replaced by the restoration of the older courts in the Judiciary Act of April 29, 1802 (2 Stat. 156).

171 Wall. Rep. preface, [iii]. He wrote:
And when the present judges took their places on the bench, the business of the
Court had so largely departed from it, so much of what remained was fallen into
decay, and indeed, the Court itself had become so unfamiliar to the bar, that
notwithstanding the well known character of the new Judges, and their readiness
to attend to the business of the Circuit, it was impossible for some time, to bring
anything to a condition in which it could be either heard or disposed of. A
jurisdiction entirely new would have had less to contend with in this respect, than
one thus fallen into desuetude. It is only now, indeed, that the confidence which
the Court so justly inspired, begins to shew itself in the increase of its business
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addition to the reports contained rules adopted by the circuit in 1849,18 and two appendixes. The
first one was a case from 1801 cited in a later case,19 and in an extended appendix contains the
arbitration dealing with the Pea Patch Island Case.20 This case was a dispute between New Jersey
and Delaware with the United States over an island in the middle of the Delaware River that had
accreted in size to 45 acres. All parties agreed to the selection of John Sergeant, one of the eminent
leaders of the Philadelphia bar, to be the sole arbitrator in the case, who settled the arbitration in
favor of the United States.21

Wallace published volume 2 of his Reports of the Circuit Court for the Third Circuit in 1854 covering
the period from April Session 1850 to November Session 1853.  One reviewer stated that “[t]his
volume owes much of its value to the industry and learning of the Reporter.”22 He went on to praise
the points reported, the statements are prepared with care, citations are verified, summing up that
the “Reporter has spared neither pains, labor nor expense to give the profession a truly useful
book...”23 He commended it “to all of our professional brethren, both home and abroad, as a volume
which will (a rare thing certainly in law books) at once gratify the taste of the fastidious scholar,
and instruct and enlighten the dryest, He commended it “to all of our professional brethren, both
home and abroad, as a volume which will (a rare thing certainly in law books) at once gratify the
taste of the fastidious scholar, and instruct and enlighten the dryest, hard working, practical every

and the revival of its ancient importance.

18 Rules at Law and in Equity of the Circuit and District of the United States for the Third Circuit,
Eastern District of Pennsylvania, 1 Wall. Jr. [iii]-x (1849). The pages are mis-paginated, since the
Rules follow the last page of the Table of Cases Reported p. vi.  

19 Hurst v. Jones, 1 Wall. Jr. i-viii (1801) referred to in In the Matter of Hall’s Deposition, 1 Wall.
Jr. [85], 88.

20 1 Wall. Rep. [ix]-clxi. It can be found in Appendix No. II. The Pea Patch Island: An Arbitration
Before the Honourable John Sergeant, of Philadelphia. 
    The report was republished as a separate book as APPENDIX TO CASES IN THE CIRCUIT COURT OF THE

UNITED STATES FOR THE THIRD CIRCUIT; CONTAINING THE PEA PATCH OR FORT DELAWARE CASE. Reported
by John William Wallace. Philadelphia: Walker. 1849). Book Review, 8 AM. L. J. 332-34 (1849),
(Review of APPENDIX TO CASES IN THE CIRCUIT COURT OF THE UNITED STATES FOR THE THIRD CIRCUIT;
CONTAINING THE PEA PATCH OR FORT DELAWARE CASE. (Philadelphia: Walker, 1849).
    In the reviewer’s first paragraph he says that this volume is being published before the full
volume was published: “This is a neat and well prepared report of the celebrated Pea Patch
litigation, a case which has been in the hands of the profession for many years. It is a part of the
first volume of J. W. Wallace’s Reports. Mr. Wallace is the regular reporter of the Circuit Court of
the United States for this District, and has, it is understood, a volume near ready for the press.
This is an Appendix to that volume, and is a pamphlet of 161 pages.” He goes on to give a two-page
summary of the case.

21 1 Wall. Rep. [ix]-clxi. The case can be found in Appendix No. II.: [ix]-clxi. It was also published
first as a separate pamphlet, see. Book Review, 1 (N.S.) AM. L. J. 332 (1848).

22 Book Review, 2 (N.S.) AM. L. J. 431 (1849-1850). (Review of Wallace’s Circuit Court Reports
Volume 1).

23 Id. 431-32.
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day legal laborer.”24

Wallace did not publish volume three until 1871 covering from October 1854 to April 1862. In an
appendix, he added an 1829 circuit case, The Seneca, previously unpublished, reversing the case
decided by Judge Hopkinson printed in Gilpin’s Reports at page 10.25

He also wrote some short historical pieces and edited several different volumes during the 1850s
and 1860s. Wallace presented The Want of Uniformity in the Commercial Law between the Different

States of our Union,” as the annual address at the Law Academy of Philadelphia in 1851.26 

Following the death of his older brother, Horace Binney Wallace (February 26, 1817 – December
16, 1852), he assumed his position as an editor of the American edition of John Smith’s a Selection

of Leading Cases for the fifth-seventh editions (1855, 1866, and 1873).27 He presented two

addresses on the early printers, William Bradford, An Address Delivered at the Celebration by the

New York Historical Society, May 20, 1863, of the Two Hundredth Birth Day of Mr. William Bradford
28 and later wrote An Old Philadelphian, Colonel William Bradford, the Patriot Printer of 1776:

Sketches of His Life.29 

24 Id. 

25 3 Wall. Jr. 395-405 (1829).

26 John William Wallace, THE WANT OF UNIFORMITY IN THE COMMERCIAL LAW BETWEEN THE DIFFERENT

STATES OF OUR UNION. A DISCOURSE DELIVERED BEFORE THE LAW ACADEMY OF PHILADELPHIA, NOVEMBER

26TH, 1851. Philadelphia, L. R. Bailey, printer, 1851. 
    Stephen Du Ponceau, one of the leaders of the Philadelphia bar during this era, began the
Academy in 1821 and continued down to the 1960s (possibly later). The leading lawyers of
Philadelphia were its officers and it offered moot court training for students and young lawyers.
For its early history, see George Sharswood, THE ORIGIN, HISTORY AND OBJECTS OF THE LAW ACADEMY

OF PHILADELPHIA. ADDRESS DELIVERED BEFORE THE ACADEMY, 1883 (Philadelphia: 1883). The annual
addresses were published as individual pamphlets and sometimes in the Legal Intelligencer

newspaper or in the annual Reports...of the Pennsylvania Bar Association; see Joel Fishman, The
Law Academy of Philadelphia, 1821-1965 (unpublished manuscript).

27 John William Smith, A SELECTION OF LEADING CASES, ON VARIOUS BRANCHES OF THE LAW: WITH NOTES....
American editors, J. I. Clark Hare and H. B. Wallace. 5th American from the last English ed., by
Keating and Willes. With additional notes, and references to American decisions, by J. I. Clark
Hare and J. W. Wallace. (Philadelphia, T. & J. W. Johnson, 1855); John William Smith, A SELECTION

OF LEADING CASES, ON VARIOUS BRANCHES OF THE LAW: WITH NOTES.... American editors, J. I. Clark Hare
and H. B. Wallace. 6th American from the last English ed., by Keating and Willes. With additional
notes, and references to American decisions, by J. I. Clark Hare and J. W. Wallace. (Philadelphia,
T. & J. W. Johnson, 1866); John William Smith, A SELECTION OF LEADING CASES, ON VARIOUS BRANCHES

OF THE LAW: WITH NOTES.... American editors, J. I. Clark Hare and H. B. Wallace. 7th American from
the last English ed., by Keating and Willes. With additional notes, and references to American
decisions, by J. I. Clark Hare and J. W. Wallace. (Philadelphia, T. & J. W. Johnson, 1872-73).

28 John William Wallace, WILLIAM BRADFORD AN ADDRESS DELIVERED AT THE CELEBRATION BY THE NEW

YORK HISTORICAL SOCIETY, MAY 20, 1863, OF THE TWO HUNDREDTH BIRTH DAY OF MR. WILLIAM BRADFORD

(Albany, N.Y.: J. Munsell, 1863).

29 John William Wallace, AN OLD PHILADELPHIAN, COLONEL WILLIAM BRADFORD, THE PATRIOT PRINTER OF

1776: SKETCHES OF HIS LIFE (Philadelphia: Sherman & Co., printers, 1884).
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Upon the nomination of Justice Robert Grier, Chief Justice Taney invited him, on the same day
of Jeremiah Sullivan Black’s resignation, to serve as court reporter of the United States Supreme
Court on March 21, 1864.30 Wallace acknowledged his private work, but “was gratified, quite
unexpectedly to himself, by an invitation from the Supreme Court of the United States, to become
the reporter of the decisions of that August tribunal. An invitation thus flattering it was not easy
to resist. He repaired with but little delay, to the seat of Government.”31 Not possessing all of the
papers needed, he still succeeded in publishing the first volume on time. 

Wallace tried to get advice from the justices, but due to time restraints he could not. He explained
in his preface that his method of reporting: “I have taken...the facts by the court, in the opening
or narrative parts of the opinion as either the substantive basis or the very form of my own
statement, leaving them off in the opinion itself. And I have in every case...presented what is meant
to be a complete statement of the case; making such statement the first thing in the report, and
a matter separated from both arguments and opinion.”32

Beginning in December 1864 term, he abbreviated the titles of cases heard by the Supreme Court,
and “occasionally” providing the arguments at some length.”33

The publishers of the first two volumes of U. S. Reports, W. H. and O. H. Morrison, were highly
impressed with Wallace: 

The reporter’s pen, once held by accomplished Wheaton, has thus passed into the
hands of a gentleman, who, like that of his predecessor, is peculiarly qualified by
special studies, tastes and acquirements, to illustrate the jurisprudence of our great
national tribunal....The publishers believe that the expectations entertained by the
profession of when Mr. Wallace was called by the Judges to the reportership, have
been realized in the volumes already before it. They are not the result of mere
mechanical compilation, but the work of an accomplished author, who has faithfully
labored to make the reporter’s art contribute to the advancement of legal science,
illustrate, with best effect, the wisdom, learning, and ability of the court whose
judgments he records, and enable lawyer and student to consult and use the
adjudications with the utmost facility, convenience and pleasure.34

But after publishing three volumes, reviewers were not pleased with the reports. In the American

Law Review, the reviewers charged him “with inexcusable prolixity in his statements of facts and
reports of arguments,” the length of his statement of the case, and the need for conciseness, the
construction of his headnotes, that led them to the conclusion that Wallace should either “cease
to be reporter” or make “an entire change in his theory and practice of reporting.”35

30 1 Carson, supra note 1, at 343; Cohen & O’Connor, GUIDE, supra note 1, at 105.

31 1 Wallace [vii] (1864), cited in Id. at 106.

32 1 Wallace xi, cited in Cohen & O’Connor, GUIDE, supra note 1, at 109.

33 1 Wallace xii-xiii, cited in Cohen & O’Connor, GUIDE, supra note 1, at 109-10.

34 13 (1 N.S.) PITTS. LEG. J. 186 (Nov. 1, 1865).

35 Wallace’s Reports, 1 AM. L. REV. 229 (1867) cited in Cohen & O’Connor, GUIDE, supra note 1,
110-11.
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Yet, Chief Justice Mitchell commented that “notwithstanding some criticisms which these qualities
have called forth, his reports are among the very best that we have. He had made a profound
study, through the best English models, of the art and practice of law reporting, and had a fixed
and intelligent theory on the subject; he understood the cases he reported, and his syllabus,
though sometimes diffuse, never missed the point of the decision.”36 Cohen and others have cited
the memorial contributed by in the U.S. Reports: “[A]lthough his tastes inclined him rather to the
studies of the closet than the contests of the forum–tastes which his ample means enabled him to
gratify–yet through all his life, from first to last, he was a worker–not a dilettante legal trifler, but
an earnest, accomplished and useful worker.”37 Wallace resigned his position on October 9, 1875.

As President of the Historical Society of Pennsylvania for almost sixteen years (April 13, 1868-
January 12, 1884), a variety of events and affairs took place. Wallace was selected based on the
needs of the Society and for a man in good health, with sufficient means and background to justify
his selection. Carson wrote: 

A man was needed in the prime of life, in comfortable circumstances, free from the
distractions of active professional work, yet withal a man of affairs and influence,
with a decided bent towards history, of literary abilities, but with experience in
addressing audiences, zealous and ardent, capable of directing the labors of others
and of inspiring in them enthusiastic performance, a president with a clear vision
of an attainable goal, of persistent energy and of persuasive tact–in short a true
leader and not a mere placeholder.38

 Upon the death of Dr. George Fahnestock in late 1869, the doctor willed a collection of 70,000
pamphlets to the Society.39 This collection was housed in the new Picture Building, at 820 Spruce
Street, that the Society has recently purchased and which opened on March 11, 1872.40 In his
inaugural address Wallace summed up some of the achievements of the Society: 

We have 600 members; a library of 12,000 volumes; a collection of nearly 80,000
pamphlets, of which 70,000, the bequest of Fahnestock,... a gallery of 65 portraits,
and of 12 historical pictures; numerous engravings; and manuscripts–I may say
innumerable–including the collection of William Penn and of several of his
descendants at Stoke, in England; recently presented to us by some of our liberal
members, who had secured them at a price of $4000. Our building fund amounts
to $12,775; our publication fund to $17,000; our binding fund to $3500; our life
membership fund to $4700.41

His speech continued on the history of the Society and the need to write a history of the

36 Mitchell, Historical Address, supra note 6, at 74.

37 109 U.S. viii-ix (1894) cited in Cohen & O’Connor, supra note 1, at 100n.7.

38 1 Carson, supra note 1, at 338.

39 1 Carson, supra note 1, at 351-54.

40 Id. 354-62. John William Wallace, A Discourse Pronounced on the Inauguration of the New Hall,

March 11, 1872, of the Historical Society of Pennsylvania. (Philadelphia: Printed by Sherman & Co.,
1872). 

41 1 Carson, supra note 1, at 367; Carson’s summary continued to page 373. The catalog of the

portraits were listed in the Catalogue of the Paintings and other Objects of Interest published in the

Miscellaneous Publications of The Historical Society of Pennsylvania, IV (1872).
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colony42and pleaded for the restoration of Independence Hall.43

Following the inaugural, the Society wrote to the “venerable” Horace Binney, aged 92, formally
inviting him to become a member of the Society to which Binney graciously accepted the invitation
and said he would attend once “his health and weather will permit.”44

On June 13, 1870 the Society voted to create a committee, including Wallace, to meet with city
officials and other societies to help plan for the centennial anniversary of American independence.45

Congress passed an act of March 3, 1871 authorizing a Centennial Commission. Carson lauded
the work of Henry Armitt Brown, as the orator of the era, for his contributions in support of the
centennial.46 

In 1876, Wallace gave a welcoming introduction to leaders of major libraries throughout the
country who attended the Centennial Exposition in Philadelphia to organize the American Library
Association. They met October 6-8, 1876 at the Historical Society of Pennsylvania where Wallace,
as President, welcomed them to the Society. In attendance were 90 men and 13 women, among
them Justin Winsor (Boston Public, Harvard), selected as President; A. R. Spofford (Library of
Congress),  James Yates of Leeds; William Frederick Poole (Chicago Public Library, Newberry),
Lloyd P. Smith (Library Company of Philadelphia) were chosen as vice-presidents; and Melvin
Dewey (Amherst College Library) and Reuben A. Guild (Brown University) as secretaries. Attendees
came from as far west as Chicago and from England.47

Two major purchases were acquired during the 1870s. The Society obtained through purchase by
B. F. Stevens and John Jordan original William Penn documents numbering over 20,000 items,
and included original Penn documents including the Charter and of Government from the early
years of the colony.48 It also received $59,552.22 as well as a 17,000 volume library (mostly of
classical books that did not contain books of Americana or Pennsylvaniana) from the estate of
Henry Gilpin. Gilpin was the reporter of Gilpin’s Reports, government director of the Second Bank
of the United States, Solicitor of the Treasury, Attorney-General of the United States, plaintiff’s
attorney in the Amistad Case of 1841). A legal controversy occurred over this gift, but eventually
the Society obtained additional books and set up a Gilpin Trust.49

42 Id. at 369-70.

43 Id. at 371-72, 412.

44 Id. at 365-66. 

45 Id. at 375.

46 Id. at 377-80.

47 Id. at 381.

48 Id. at 383-98. Craig Biddle presented a description of the papers in his Proceedings of the

Historical Society of Pennsylvania on the Presentation of the Penn Papers, and Address of Craig

Biddle, published in Miscellaneous Publications of the Historical Society, III; available at
https://archive.org/details/proceedingsofhis00penn.

49 1 Carson, supra note 1, at 399-410.
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Under Wallace’s administration, the publications of the Society continued the Memoirs of the
Society, publishing volumes IX and X entitled The Correspondence between William Penn and

James Logan (1870-72), volume XI entitled A History of New Sweden (1874), volume XII entitled

History, Manners and Customs of the Indian Nations Who Once Inhabited Pennsylvania and the

Neighboring States.... (1876). Also the Historical Map of Pennsylvania was published in 1875.50

Carson attributed the first seven volumes of the Pennsylvania Magazine of History and Biography
to the Wallace Administration and the editorship of Frederick Stone. Volume 1 began in 1877 and
had more than 26,000 pages in fifty-three years.  The Society contributed a “Centennial Collection”
of the signers of the Declaration of Independence and others added sketches of officers of the
Continental line, generals of the militia, diaries of contemporaries living in Philadelphia, and
members of the Constitutional Convention of 1776.51 Other articles specifically mentioned dealt
with a history of the Swedish settlements,  the Records of Burials at Christ Church, Germantown
Road, Thomas Wharton and his descendants, and notably two legal papers Lawrence Lewis’s  “The
Courts of Pennsylvania in the Seventeenth Century”(5:141) and “Edward Shippen, Chief Justice
of Pennsylvania.” (7:11).52 In 1880, Wallace wrote an article, "Early Printing in Philadelphia."53

Finally, Carson related the passage of the act of April 18, 1873 providing “A Supplement to the
Charter of the Historical Society of Pennsylvania altering and amending the same” that was
accepted by the Society on March 4, 1874 and resulting in revised by-laws adopted March 9, 1874
and amended in January 3, 1876.54 

Carson then presented other events in the succeeding years. The city of Philadelphia’s plan to erect
a statute of William Penn, brought a committee of the Society, led by George Harrison Fisher to
describe Penn’s dress.55 This was followed by the first address given by the state’s governor before
the Society, Henry Hoyt’s “A Brief of a Title in the Seventeen Townships in the County of Luzerne:
a Syllabus of the Controversy between Connecticut and Pennsylvania.”56 In March, 1880, the
Society received a portrait presentation of Civil War General John F. Reynolds, received copies of
The Taylor Family from England, and The Whitney Family, and the library of George Brinley of
Hartford, Connecticut. Among these works were works printed by the first three printers in
Pennsylvania: William Bradford, Renier Jansen, and Samuel Keimer. Between1881-1883,
additional purchases included the first full printing of statutory law, Andrew Bradford’s Laws of

50 1 Carson, supra note 1, at 411-21.

51 Id. at 379-80.

52 1 Carson, supra note 1, at 422-28. Lawrence Lewis, Jr. The Courts of Pennsylvania in the
Seventeenth Century, 5 PA. MAG. HIST. & BIOG. 141-190 (1881) reprinted in 1 REPORTS OF THE

PENNSYLVANIA BAR ASSOCIATION 353-402 (1895); Lawrence Lewis, Jr., Edward Shippen, Chief Justice
of Pennsylvania, 7 PA. MAG. HIST. & BIOG. 11-34 (1883).

53 John William Wallace, Early Printing in Pennsylvania, 4 PA. MAG. HIST. & BIOG. 432-44
(1880). 

54 Id. at 428-29. The act can be found at 1873 PA. LAWS 816.

55 Id. at 429-31.

56 Id. at 431.
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Province of Pennsilvania (1714) and Zenger’s Trial (1737), and the German pamphlet file collection
of Abraham H. Cassel.57  

Wallace last spoke at the Society’s dinner celebrating the two hundredth anniversary of William
Penn’s arrival to Pennsylvania on November 8, 1882.58 The final achievement under Wallace’s
administration was the purchase of the Patterson Mansion (1873-1905) that replaced the Picture
Mansion (1872-73) as the home of the Society.59

Carson was thankful for Wallace’s assistance to him when he was a young editor. He observed: 

As a presiding officer, he was ever attentive and ready with apt words of
acknowledgment of serving efforts. As a toast-master he was happy in his
introductions, with a flavor of scholarship, unsuspicious of its quaintness, but
never offending good taste by pendantry or loquaciousness. As a speaker, he was
nervous and excitable, with a high and penetrating voice, but never rapid to be
inarticulate or too shrill to be irritating.60

Carson also praised Wallace for his eloquence in praising the Historical Society of Pennsylvania:

Our Society, therefore, is showing to every Philadelphian wherefore and wherein he
should value his birthright, teaches him that which it ought to teach. In collecting
here, and seeking to preserve in influence and honour–in collecting and preserving
all can see them, and each derive from the sight a virtuous strength–the names, the
deeds, the fame of such men as I have referred to–provincial, revolutionary,
republican alike–the Historical Society of Pennsylvania performs a high and
serviceable, and patriotic office to the city, to the state and to the nation.

Our Society is not founded in the tastes of antiquaries, but in the philosophy of

statesmanship.61

In conclusion, John Wallace contributed to the legal profession of his day significantly in several
different pursuits. He will be best known as one of the Reporters of the United States Supreme
Court, but his other contributions as law librarian of the Law Association of Philadelphia and
President of the Historical Society of Pennsylvania cannot be forgotten. It is important that we
remember these people who contributed so much to the library and legal fields in which we work.

Joel Fishman is Assistant Director for Lawyer Services, Duquesne University Center for Legal

Information/Allegheny County Law Library.

57 Id. at 432-38.

58 Id. at 439.

59 Id. at 439-40. It is located at Thirteenth and Locust Street where the Society still resides. The
pictures of the buildings are on an unnumbered page following p.412.

60 Id. at 344.

61 Id. at 372-73. 
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From the 
Chair

Sabrina Sondhi

G
reetings from the Chair!  In my last LH&RB
column I wrote about how our members are
always willing to dedicate their time, energy,

and creativity to worthwhile endeavors.  That has
been wonderfully borne out these past few months. 
So far this year, via the listserve, I’ve heard about
various members’ publications and exhibits.  Also,
our Outreach Committee has been a doing great job
with its “Five Minutes or Less Q&A” series.  I’ve really
enjoyed this opportunity to learn a bit more about a

few of my fellow LHRB colleagues.  (If you’d like to participate and share your own “five minutes”
with the group, I encourage you to reach out to Liz Hilkin, the committee chair, at
EHilkin@law.utexas.edu.)

The LHRB Executive Board has been busy as well, although many of our activities have taken place
behind the scenes.  As you know, LHRB recently held elections and voted in Karen Wahl as our
incoming Vice-Chair/Chair-Elect.  When Karen comes on board in July, Kasia Solon Cristobal will
become Chair, and I’ll cycle on to become Past-Chair.  Luckily, we get to keep Laurel Davis on for
another year as Secretary/Treasurer since that position is a two-year term.  However, if you’re
reading this and thinking that you’d like to run for one of these offices next year, now’s the time
to tell us!  Since the Executive Board also serves as the Nominations Committee, we’re always
looking for volunteers for both the Executive Board and for LHRB’s other committees.  

As for the Annual Meeting in July, despite our budgetary constraints, we’ve got a good bit of
programming on the schedule this year.  In addition to our mainstays like the Cohen Essay
Presentation, the Business Meeting, and the Reception (this year on Sunday so as not to conflict
with the West party), we have several programs and roundtables.  On Monday we have both our
Rare Book Cataloging Roundtable and our second annual “Host City History” session where we can
learn about Philadelphia’s past.  On Tuesday, we’ll have a session titled “Researching the Corpus

Juris Civilis” which is co-hosted by the Roman Law Interest Group.  Then we have this year’s

LHRB-sponsored program, Voices from the Past: Using Rare and Antiquarian Books in the Modern

Practice of Law.  I’ll be sending out more information on the listserve about these and other
conference events in the next few months.

In addition, if anyone has an idea for a “Coffee Talk” discussion session, proposals are due to AALL
by May 1st.  In the past, these early morning conference sessions have proven to be really fun
opportunities to discuss niche ideas --- but have also served as great incubators for future
programs.  If you need help refining a topic or want some feedback on your idea, feel free to contact
either myself or our Education Committee Chair, Laura Ray, at laura.ray@law.csuohio.edu.  

Finally, as always, if you have ideas to share or questions about LHRB’s budget, activities, or
plans, please feel free to send me an email.  

Sabrina
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Editor’s Corner
Mark Podvia

¬

Book Reviews

Joel Fishman, Ph.D.
Editor

Ernst, Daniel R. Tocqueville’s Nightmare: The

Administrative State Emerges in America,

1900-1940.

Palmer, Vernon. Through the Codes Darkly:

Slave Law and Civil Law in Louisiana.

Rutherglen, George A.  Civil Rights in the

Shadow of Slavery: The Constitution,

Common Law, and the Civil Rights Act of

1866.

Greetings from wild, wonderful West Virginia! Welcome to
the spring issue of LH&RB! This was to have been our winter
issue, but a few things were delayed.  Not a problem–things
are almost always a little flexible here at LH&RB.

 I hope that you will enjoy this issue.  We have a number of
interesting articles–thank you Stewart, Kurt and Joel–along
with our usual assortment of book reviews, member and
exhibit news and other material. 

We are in need for a new Exhibit Column Editor.  Kasia will soon become Chair of our SIS;
someone will need to take over her newsletter duties.  It is not an overwhelming amount of work,
but it will allow you the opportunity to get to know others in the Legal History and Rare Books SIS. 
Please contact me if you are interested.

The deadline for the summer issue will be Monday, July 6th.  Our deadlines are usually very
flexible, however because of the proximity to the AALL Annual Meeting that one cannot be flexible. 
If meeting deadlines is a problem for you, pretend that the deadline is June 30th.  I look forward
to reading all of your submissions.

Best wishes for a happy spring!

Mark

Ernst, Daniel R. Tocqueville’s Nightmare:
The Administrative State Emerges in
America, 1900-1940. Oxford: Oxford
University Press, 014. 240 pages. ISBN:
9780199920860. $39.95. 

Tocqueville’s Nightmare is an intellectual legal
history that focuses on the history of legal
intellectuals.  The general story told by Daniel
Ernst is a history of the American
administrative state from 1910-1940. This
general story is generated by particular stories,
stories that involve an intense study of the
work of a relatively few lawmen. For American
legal historians, and for at least some lawyers,
these men remain well known: Charles Evans
Hughes, a New York lawyer and twice a
member of the Supreme Court (first as an
Associate Justice (1910-1916) and later as
Chief Justice (1930-1941)), Felix Frankfurter,
Professor at Harvard Law School during the
time of this study (he later served as Associate
Justice of the Supreme Court), Roscoe Pound,
Dean of the Harvard Law School from 1916-
1936, and Jerome Frank, a lawyer tied to
Franklin Delano Roosevelt’s New Deal and one

of the prominent figures of American legal realism. Ernst also discusses the work of Ernst Freund,
an emigrant from Germany and legal academic whose approach to the administrative state (the
German Rechtsstaat) was rejected in favor of a particularly American model. Ernst’s history of legal
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intellectuals may be intuited by the titles of his five numbered chapters: all but one is named after
one of those lawyers listed above.  

The theme of Ernst’s book is how American lawyers and American lawmakers accommodated the
rise of the administrative state. As Ernst states in his Introduction, Tocqueville praised the
American system of government for avoiding an “insufferable despotism.” By 1940, Ernst argues,
Americans largely accepted a system of administrative governance. More importantly, that system
did not give rise to despotism, but “had confounded Tocqueville’s expectations.” How had it done
so? Ernst argues that the American understanding of the rule of law involved “an appeal from
government officials to independent, common-law courts.” The wherewithal of Americans to appeal
an order or dictate of a government bureaucrat to the neutral and independent courts ensured a
government of laws and not of men. Ernst traces the manner in which this understanding of the
rule of law was slightly altered. The courts lacked the manpower to oversee bureaucratic
governance, but unchecked bureaucratic governance might generate Tocqueville’s nightmare, the
tyranny of the majority. To avoid either paralysis or petty tyranny, the American administrative
state was given a “legalistic cast.” Legalization was “the key to understanding the twentieth-century
origins of the administrative state in America.” Legalization in part required government
commissions to conduct hearings, gather evidence, explain their reasoning, and avoid ex parte
communications. In general, administrative agencies were required to play fair, to follow
generalized court-based notions of due process. Courts continued to oversee the actions of
administrators, but “increasingly, court review was procedural rather than substantive.”

Ernst begins with a chapter explaining why Freund’s Rechtsaat model was shelved in favor of this
American model. He ends in 1940 with an explanation of how a “day in commission” supplanted
the traditional “day in court” model in the common law. This relatively short book begins by
contrasting the approaches of Freund and Frankfurter, offers two chapters in which Hughes is the
central character (first as lawyer and governor, and second as Chief Justice), discusses the failed
effort to include an “anti-bureaucracy” clause in New York’s constitution, and ends with the
“debate” between Pound and Frank regarding reform of administrative law making. 

Part of the value of Tocqueville’s Nightmare is found in its explanation of how and why so many
lawyers, who were trained and expert in the court-centered common-law model, were willing and
ready (despite opposition by other lawyers) by 1940 to accept administrative governance. The shift
to administrative governance redirected much of the energy expended by lawyers, but it seems
unlikely lawyers accepted the administrative state because it would expand the practice of law.
Ernst’s decision to analyze the legal progressives who created the foundation for the modern
administrative state in the United States is sound. His pointillist work (the number of archives
rummaged about is impressive) takes the reader from the particular to the general, and the result
is satisfying overall.

Ernst includes a number of photographs, figures and cartoons. This is uncommon, and a welcome
addition. The inclusion of photographs of the protagonists and political cartoons is a nice touch.
More importantly, Ernst uses two murals found in the Library of Congress to emphasize the theme
of his study. Again, the photographs reinforce the book’s study of the history of legal intellectuals,

One brief complaint concerns the title. Tocqueville’s Nightmare is inaccurate, as Ernst
acknowledges. He concludes that the American administrative state has been neither Tocqueville’s
nightmare nor a cure for the ills of legislative mismanagement or judicial indolence or bias.
Possibly the title was intended to grab the indifferent reader. Finally, I enjoyed the historical
exegesis. But I doubt this history has much to say to us regarding our present circumstances,
particularly disagreements regarding the role of legislative enactments since 2009.

Professor Michael Ariens
St. Mary’s University School of Law, San Antonion, TX 
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Palmer, Vernon. Through the Codes Darkly: Slave Law and Civil Law in Louisiana. Clark,
NJ: The Law Book Exchange, Ltd., 2012. 196. p. ISBN-13: 9781616193119 (cloth) $59.95;
ISBN-13: 9781616193263 (paper) $49.95.

Despite Louisiana’s unique mixed legal system, interest in the state’s legal history remains largely
regional.  Though most U.S. lawyers and legal scholars have a passing awareness of Louisiana Civil
Code, few have studied in depth the complex history of the state’s civil law and its role in
continuing the continental legal tradition in the Americas.  Through the Codes Darkly: Slave Law

and Civil Law in Louisiana, by Tulane law professor Vernon Palmer, is a work that transcends mere
regional interest to appeal to readers well beyond the boundaries of Louisiana.  Beginning with the
drafting of Louis XIV’s 1685 Code Noir to govern his territories in the Antilles, and tracing its
journey through the Caribbean and eventually to Louisiana, Palmer presents an extraordinarily
detailed and thoroughly engaging explanation of the development of Louisiana’s unusual slave
laws, situating them with the state’s larger legal history and exploring their French, Spanish,
Roman, and Caribbean influences.

It has occasionally been argued that Louisiana’s slave laws were more permissive or protective than
those of the other states.  The differences between Louisiana’s slave laws and those of the other
states have been attributed largely to the differences between the civil law and common law
traditions and to the alleged adoption of ancient Roman slave laws during the drafting of the Code

Noir.  Because the Romans owned slaves of all races, some scholars have argued that the Roman

laws were “color-blind” and that their incorporation into the Code Noir laid the groundwork for a
more permissive body of slave law in the French territories.  These scholars contrast the civil slave
laws to the body of case law that developed to govern slavery in the other states, and argue that,
while the common law developed specifically within a racial system, the civil law did not develop
from the intent to oppress any particular race.

In Through the Codes Darkly, Palmer breaks with the earlier scholarship claiming that the Code

Noir was based on Roman law.  He instead relies on archival research, examining Code Noir
drafters’ backgrounds, the instructions they received from France, and the notes they generated
during the course of their work.  Palmer argues that the Code Noir was in fact based on the
drafters’ own experiences in the New World, and that the Roman slave laws, which would have
been largely irrelevant to slavery in the Americas, did not, in fact, form the substantive basis of the
Code Noir.  In breaking with Romanist scholarship, Palmer owns that the drafters of the Code Noir
created a “profoundly racial document embodying the prejudices of their own white supremacist
society.”1 Palmer leaves open the question of whether the French laws are in fact more permissive
or protective than the common law: “Why French slave law could seem milder than English law
(if indeed it was) seems to have nothing to do with the different traditions of civil law and common
law.”2

In addition to breaking with earlier Romanist interpretations of the Code Noir, Palmer introduces

the idea of customary slave law, which was incorporated into the original Code Noir, and which
continued to develop and change in order to supplement (and at times supersede) the provisions
of the Code Noir and subsequent slave legislation.  Palmer notes that slave customs were common
in all jurisdictions, and urges contemporary readers to read historical slave statutes with an eye to
the custom rather than from an entirely positivist point of view.  Rather than assume that the
written laws were under-enforced, he argues, the reader should consider that the appearance of
under-enforcement may in fact represent the development of a custom that was incompatible with
the written law but that served a necessary purpose and came to represent a legal obligation. 

1 VERNON PALMER, THROUGH THE CODES DARKLY: SLAVE LAW AND CIVIL LAW IN LOUISIANA 8 (2012).

2 Id.
.

-24-



Palmer suggests that the driving force behind the development of most customs was the need to
create incentives for productivity in involuntary laborers. Customs relating to the use of free time,
food rations, the trading and sale of property, and the ability to enter into contracts, for example,
created incentives for productivity levels that could not be achieved solely through punishment and
intimidation.  As Palmer points out, the theory that custom was based largely on the creation of
incentives, and of commitments between slaves and their masters, also suggests that the slaves
took an active role in the development of custom.  Arguing that slaves were conscious participants,
Palmer provides examples from antebellum case law in which individual slaves are shown to have
had an understanding of the customary slave law and to have used that knowledge to their own
advantage.  While Palmer does not adopt the Romanist view that Louisiana law was fundamentally
less racist and more permissive than that of the other states, he does suggest that custom “created
a small sphere of liberty within slavery” that “amounted to a retrocession of rights to otherwise
rightless people.”3

The final two chapters of the book focus on the incorporation of slave law into Moreau-Lislet’s 1808
Digest, followed by the 1825 Civil Code.  By the time Moreau-Lislet began work on his Digest, the
Code Noir had been replaced by a newer Black Code drafted entirely by Louisiana legislators. 
Despite the decision to incorporate the slave laws into the civil law rather than leaving them to exist
as a stand-alone code, Moreau-Lislet somewhat mysteriously left out any reference to race, instead
defining three castes of persons – slaves, former slaves, and free men – and leaving the question of
how the slaves became slaves more or less to the imagination. Also mysterious is Moreau-Lislet’s
codification of principles that did not reflect the state of Louisiana slave law at the time of his work. 
The 1825 Civil Code would take a more realistic approach, incorporating the existing custom and
better addressing the reality of slave law on the ground.  The 1808 Digest and the 1825 Civil Code,
being the only civil codes in the world to have incorporated the topic of slavery, also gave rise to a
vast body of Louisiana “slave jurisprudence” filled with references to the French and Spanish civil
codes and to the Roman law, and unlike the case law in any other state.

Through the Codes Darkly should appeal to a wide variety of readers interested in slave law and
early American history, as well as civil law, customary law, and mixed jurisdictions.  Readers
interested in the more technical aspects of legal drafting will no doubt find the second part of the
book fascinating, while more casual readers are likely to enjoy the first half of the book.  Though
some knowledge of the civil law tradition and of early Louisiana history will be helpful, one need not
have a background in Louisiana law in order to understand and enjoy Through the Codes Darkly. 
Palmer introduces the central questions surrounding Louisiana slave law and provides enough of
an overview of the previous literature that even a reader new to this topic will be able to approach
the book without extensive background research.  Through the Codes Darkly is an essential addition
to any law library, and certainly any collection relating to slavery, race relations, or the American
south.

Susan Gualtier, JD, MLIS
Foreign, Comparative, and International Law Librarian
Louisiana State University
Paul M. Hebert Law Center

3 Id. at 79.
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Rutherglen, George A.  Civil Rights in the Shadow of Slavery: The Constitution, Common
Law, and the Civil Rights Act of 1866. Oxford: Oxford University Press, 2013. ix, 224p. ISBN:
978-0-19-973970-7. $41.95.

Nothing is more romantic to a legal historian than a love-letter to a federal statute. It warms the
heart like a song-bird in January, or a rare utterance from Justice Thomas during an oral-
argument. Hidden away in drab volumes of the Statutes at Large, an aging act of Congress is hardly
a natural object of affection. But, like the brainy wallflower on a 1960s sit-com who blossoms into
a heart-throb simply by removing his glasses, a change of perspective is sometimes all a dramatic
makeover needs.  This precisely what George A. Rutherglen does with the Civil Rights Act of 1866
in Civil Rights in the Shadow of Slavery; he takes a piece of legislation often treated by historians
as a stepping-stone between the 13th and 14th Amendments and reveals it as the granite
foundation for a new American common law in which civil rights were real, tangible, and litigable
rights. 

Rutherglen begins by surveying the key issues faced by the 39th Congress in 1866. The end of the
civil war left many unanswered questions, but the foremost was the legal status of former slaves.
The Thirteenth Amendment only abolished slavery, placing the issue of the citizenship and civil
rights of freed slaves in the hands of Congress. The phrase “civil rights” had little of the meaning
it would take in American history.  Looming over the entire question was Dred Scott v. Sanford, the
divisive pre-war in which Chief Justice Roger Taney had declared that Americans could not be
citizens.  

The sparsely worded Thirteenth Amendment called for “appropriate legislation” to enforce the end
of slavery, but as Congress began work it was clear that the citizenship freed slaves must be taken
up. The legacy of Dred Scott had put the citizenship of all African Americans in doubt by linking it
to race. Citizenship was a difficult concept in the nineteenth century, Rutherglen shows, bound up
as it was in international law, and confused by jurisprudence regarding the Privileges and
Immunities Clause of the Constitution. The debate over the Thirteenth Amendment had not given
legislators much guidance, with much of discussion centering on whether the measure offended the
principles of federalism.

One of Rutherglen’s central theses is that the 1866 Act changed the meaning of civil rights in the
common law. The traces the term in English law as the mirror image of private wrong, analyzing
its meaning in sources from Justinian’s Institutes to Matthew Hale’s Analysis of the Law through

Blackstone’s Commentaries.  The framers of the 1866 Act took the private rights and liberties of
citizens understand in the common law and added a new right: the right to be free from racial
discrimination. The threat was a real one, as Ruthenglen notes, because by the time the 39th
Congress met, many states had enshrined racial discrimination into black codes.  

The structure of the Act begins with a section which defined the rights protected by the Act,
beginning by affirming the citizenship of all Americans “without regard to any previous condition
of slavery or involuntary servitude.”  The Act then enumerates all rights including the right to
contract, sue or be sued, participate fully in trials, to inherit, buy and sell property, as well as the
right to the “full and equal benefit of all laws and proceedings for the security of person and
property.” It then turns to enforcement provisions. Rutherglen makes a strong case that the framers
saw these provisions as being fully within the common law range of remedies.

The passage of the 1866 Act raised some doubts as to whether it pushed the federal courts into
areas of state law and whether it went beyond its mandate to effectuate the Thirteenth Amendment. 
Almost immediately, the work on the Fourteenth Amendment began—a measure that would
incorporate and overshadow the 1866 Civil Rights Act. Rutherglen describes the development of the
Amendment and its continuities with the law that came before it.
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In later chapters, Rutherglen examines restrictive interpretations of the 1866 Act in the
Slaughterhouse Cases, Plessy v. Ferguson, and the 1883 Civil Rights Cases amidst the end of
reconstruction.  He then describes “the quiescent years,” as the Act was interpreted in cases in
involving the rights of aliens, property, and state action. It remained always in the shadow of its
“fraternal twin,” the Fourteenth Amendment for which it served “as a resource for determining the
original intent of the framers.” The one interesting note of independence was Hurd v. Hodge, a case
involving restrictive covenants in the District of Columbia. There, the Court recognized that the
property rights protected by the 1866 Civil Rights Act extended to the federal government—an area
left unprotected by the Fourteenth Amendment.

This would slowly begin to change as the Supreme Court began to take up the school segregation
cases.  In desegregating the D.C. schools in Bolling v. Sharpe, it cited Hurd.  Nonetheless, as
Congress took up the Civil Rights Act of 1864, it was reluctant to base its actions on the
Reconstruction amendments and laws, turning instead to the robust Commerce Clause for
authority. However, Rutherglen argues, the 1866 Act was beginning to reemerge into legal
consciousness. In the case of Jones v. Alfred H. Mayer, the Court found that the Act’s prohibition
of housing discrimination was fully within the enforcement provisions of the Thirteenth
Amendment.  In doing so, the Court revived the potential power of the both the Act (now codified
as section 1982) and the Amendment. 

Rutherglen concludes with a summary of cases expanding Jones v. Alfred H. Mayer, noting that
transformed the possibilities of plaintiffs seeking remedies for racial discrimination. These powers
were incorporated and perhaps expanded in the Civil Rights Amendments of 1991.  This suggests,
he argues, future tensions between the national legislature and its courts over civil rights—which
would really just be more of the same in the twisting century-and-a-half epic romance of the Civil
Rights Act of 1866.

Kurt X. Metzmeier
University of Louisville, Louis D. Brandeis School of Law

Karen Wahl Elected SIS Vice-

Chair

Congratulations, and a laurel and hearty handshake,1 to our
newly-elected Vice-Chair/Chair Elect, Karen Wahl!

Karen’s interest in rare books began in grad school while
cataloging a portion of the Lockwood collection for the
University of Buffalo’s Poetry and Rare Books Library. After
a brief period in general academia, Karen moved into the law
library world when she accepted a cataloger position at
Fordham Law, while she also earned her law degree. Upon
graduation, she moved to George Washington Law School,
where she’s taken on the role of Reference/Legal History and
Rare Books Librarian.   

In addition to working with the faculty, staff, and students
at GW, Karen assists scholars that come to use the GW Law

1 Apologies to Mel Brooks and Howard Johnson (Blazing Saddles). 
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Member
News

Mike Widener

Library Special Collections, and maintains the Law School Archives.   She co-authors the
Classification Column for TSLL and presented “Researching the Salem Witch Trials” with Mark
Podvia and Larry Ross at the 2012 AALL in Boston. She currently serves on the LHRB Outreach
Committee.  

Karen looks forward to working with the leadership of the SIS to continue our tradition of excellence
while also trying to increase our presence in AALL and the greater Rare Books, Legal History, and
Special Collections communities.  

Karen Beck (Harvard Law School Library) and
Laurel Davis (Boston College Law Library)
teamed up to teach a session on historical research
methods to a cross-registered course on the
History of American Legal Education. Karen also
partnered with Harvard reference librarians to
teach historical and general research to a group of
history of science graduate students and to a
seminar on the history of the conservative legal

movement.

***

Joel Fishman (Duquesne University Center for Legal Information/Allegheny County Law
Library) has published: Index to Fiduciary Review (1933-2014) (Pittsburgh: Allegheny County
Law Library, 2015); “Index to Wisconsin Women’s Law Journal/Wisconsin Journal of Law,
Gender & Society Volumes 19-28 (2004-2013),” Pennsylvania Family Lawyer 36:3 (Oct. 2014),
159-74 (co-author); and “Index to Berkeley Journal of Law, Gender & Justice Volumes 20-28
(2007-2013),” Pennsylvania Family Lawyer 36:4 (Dec. 2014), 203-16 (co-author). Joel also
published two online pieces: “Index to the Pennsylvania Bar Association Quarterly Volumes 1-85
(1929-2014)” on the Pennsylvania Bar Association website; and “Bibliography of the History of
Books, Reading, and Book Culture Published in the Library History Round Table Newsletter
(2000-2013),” available on the ALA Legal History Round Table Committee’s website, at
<http://www.ala.org/lhrt/popularresources/libhistorybib/lhrtbibearly2000s> (co-author, with Amy
L. Lovell & Edward Goedeken).

***

Timothy Kearley (University of Wyoming, College of Law) published “The Enigma of Samuel
Parsons Scott,” 10 Roman Legal Tradition 1 (2014), available at <romanlegaltradition.org> and
on SSRN.

***

Roy Sturgeon (Tulane University Law Library) published “China’s Homegrown Free-Speech Tradition:
Imperial Past and Modern Present, and Post-Modern Future,” 26 Florida Journal of International Law
291 (2014), which is available for download on SSRN. Roy points out that the online version includes
three color photos he took in China to accompany the article.
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 Exhibits

   Kasia Solon          
      Cristobal

Mike Widener (Yale Law Library) and his wife Emma gave a public talk at the Yale Law School,
January 30, on the exhibition they co-curated, “Murder and Women in 19th-Century America:
Trial Accounts in the Yale Law Library.”

FROM THE HARVARD LAW SCHOOL LIBRARY:

“Where Mis’ry Moans”: Four Prison Reformers

in 18th & 19th Century England

This exhibit focuses on four English prison

reformers of the eighteenth and nineteenth

centuries: John Howard, George Onesiphorus Paul,

Elizabeth Fry, and John T. Burt. They influenced and were influenced by writers such as Cesare

marchese di Beccaria (1738-1794), Jeremy Bentham (1748-1832), and Samuel Romilly (1757-1818).

The exhibit title comes from the epic poem “Winter” by James Thomson (1700-1748), in which he

refers to the work in of the Gaol Committee in England’s prisons: “Unpitied, and unheard, where

mis’ry moans; Where sickness pines, where thirst and hunger burn.” 

The exhibit was curated by Margaret Peachy and Mary Person, Historical & Special Collections,

Harvard Law School Library. It will be on view through April 24, 2015 in the Harvard Law School

Library's Caspersen Room. 

More info: http://exhibits.law.harvard.edu/current-exhibit

FROM THE RIESENFELD RARE BOOKS RESEARCH CENTER, UNIVERSITY OF MINNESOTA LAW LIBRARY:   

"Magna Carta, 800 Years: Rights and the Rule of Law"

February 25 - December 15, 2015

Open weekdays, 9 am - 4:30 pm

This new exhibition commemorates the 800th anniversary of Magna Carta.  Drawn from the

outstanding collection of historical law books housed in the Riesenfeld Center, the exhibition traces

the history of Magna Carta from its medieval origins to the American constitutional framework

which it inspired and shaped, to its global influence.  At center is Magna Carta itself, which the Law

Library owns in fourteen editions printed before 1600.  More than 75 items are showcased - from

the Petition of Right to the Universal Declaration of Human Rights - which reflect the heritage of

Magna Carta.  Through the exhibit visitors are invited to explore the legacy of Magna Carta, rights

and the rule of law, in its rich historical contexts. 

FROM THE LILLIAN GOLDMAN LAW LIBRARY, YALE LAW SCHOOL:

“250 Years of Blackstone’s Commentaries”

This year is the 250th anniversary of the publication of Sir William Blackstone’s Commentaries on

the Laws of England, the single most influential book in the history of Anglo-American law. The Yale
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   Recent
Acquisitions

   Linda Tesar

Law Library, home to the world’s largest collection of Blackstone’s works, is marking the

anniversary with an exhibition, “250 Years of Blackstone's Commentaries.”

More than 40 items, all from the Yale Law Library’s collection, depict the origins of the

Commentaries, its remarkable success as a textbook, and its impact on both legal and popular

culture. The items include a volume annotated by one of Blackstone’s students, a legal treatise with

Blackstone’s own handwritten marginalia, the first English editions of the Commentaries, early Irish

and American pirated editions, abridgments, teaching aids, student manuscripts, critiques,

translations (into French, German, Italian, and Chinese), and a 1963 liquor advertisement.

The exhibition is curated by Wilfrid Prest and Michael Widener. Prest, Professor Emeritus of History

and Law at the University of Adelaide, is the author of William Blackstone: Law and Letters in the

Eighteenth Century (Oxford University Press, 2008), the definitive biography of Blackstone, and

numerous other works on Blackstone. Widener is the Rare Book Librarian at the Lillian Goldman

Law Library, Yale Law School, and is on the faculty of the Rare Book School, University of Virginia.

The exhibition is on display through June 2, 2015, in the Rare Book Exhibition Gallery, located on

Level L2 of the Lillian Goldman Law Library, Yale Law School (127 Wall Street, New Haven, CT). The

exhibition will then travel to London, where it will be on view September through November 2015

at the library of the Honourable Society of the Middle Temple, which was Blackstone’s Inn of Court.

From December 2015 to February 2016 it will be at the Sir John Salmond Law Library, University

of Adelaide.

In conjunction with the exhibition, the Yale Law Library will host a talk on April 17 by Cristina

Martinez of Carleton University, who contributed “Blackstone as Draughtsman: Picturing the Law”

to the collection edited by Prest, Re-Interpreting Blackstone's Commentaries (2014). Her talk will

be accompanied by Mark Weiner’s video, “Blackstone Goes Hollywood,” which includes an interview

with Prest.

A catalogue of the exhibition will be published, with the generous support of William S. Hein & Co.

For more information, contact Mike Widener at (203) 432-4494, email <mike.widener@yale.edu>.

FROM THE GEORGE WASHINGTON LAW SCHOOL

LIBRARY:

AN EARLY POST-INCUNABULUM:
JEAN BOUTILLIER’S SOMME RURALE IN DUTCH

(1503)

The original Somme Rurale likely appeared in manuscript
in the late fourteenth century as a statement of the customary law of northern France, intended to
be accessible to the rustics.  Printings appeared beginning in 1479 (the first in Bruges) and were
issued at regular intervals in France into the first quarter of the seventeenth century.  It was written
in the vernacular rather than in Latin, one of the hallmarks of works aimed at elucidating the
learned law for nonprofessionals and those lacking a formal education.  The customary law treated
in the Somme Rurale being similar to that of the Netherlands, it soon was translated into Dutch,
with the first Dutch edition appearing in 1483 (Delft) close on the heels of the first printing in 1479. 
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The exemplar recently acquired at auction by the Jacob Burns Law Library, Jan Bottelgier heeft dit

boeck gemaect gheheeten So[m]me ruyrael (Antwerp, 1503), belonged to the outstanding historical
law collection of the Association of the Bar of the City of New York.  The folio volume still is in its
wooden boards, with the ornamental blind-stamped leather covering largely intact on the bottom
board.  It is printed in blackletter in two columns.  The woodcut illustration on the title page depicts
a ruler surrounded by advisors, and the full-page woodcut armorial device on the verso of the final
leaf features a winged unicorn.  A two-page table of consanguinity appears at ff. 173-174, verso and
recto.

The Somme Rurale’s author, jurisconsulte Jean Boutillier, set out to write a popular work, and he
produced a book which proved to be both popular and useful.  Though he characterized himself as
“homme rural,” he was conversant in Latin, and was considered learned despite his “ruralité.”  He

incorporated Roman and canon law into the Somme Rurale, as well as case law with which he was

familiar and court records, especially from the Parlement de Paris; procedure (including criminal
procedure) and feudal law also play prominent roles in this work which combines theory and
practice.  Boutillier completed his lengthy project shortly before his death circa 1395.  For his
efforts, his work was nearly universally praised by distinguished jurisconsultes such as Cujas, who

dubbed the Somme Rurale “optimus liber” (“excellent book”), and saw wide distribution and
translation, as evidenced by our Dutch version.

Jennie C. Meade
Director of Special Collections
The George Washington University Law Library
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