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BRIEF IN OPPOSITION TO DEFENDANTS' MOTTON FOR
. l U D G E M E N T O N T H E P L E A D I N G S

Plaintiffs, John W. Lawyer and Linda Gail Lawyer, his wife, by and through his attorney,

Charles E. Shields III, file this written brief in opposition to Defendants' Motion for Judgment

on the Pleadings pursuant to Pennsylvania Rule of Civil Procedure 1034, and in opposition to

said Motion state as follows:

L INTRODUCTION. On April 28, 1999, Lawyers filed a Quiet Title Action against

Westwood Hills Associates, LLC and Financial Trust Company, a banking institution and

mortgagee. Additional Defendant, Deluxe Development Corporation, was later joined. Tlie



chains or abstracts of titles to the premises herein involved are set out in the complaint in
Sections III and IV. The complaint demonstrates an adverse possession claim on behalf of the

Complainants. For some reason, totally unclear, Defendants have taken these pleadings to state
that there was a tax sale in the chain of title and that the Commonwealth therefore owned the

premises. There is no averment in the complaint whatsoever that any tax sale of any kind took

place. However, Defendants for some reason proceeded to make the Motion in question and to
list it for argument.

F-ACTUAL BACKGROUND. The factual background for the purposes of this motion is

set forth in the Complaint.

m I S S U E S P R E S E N T F . T ) ;

1. Is there any averment in these pleadings whatsoever that a tax sale took place?

Suggested answer: No.

2. Does a Sheriff take title into the County and therefore into the Commonwealth
on a wit of execution and levy as part of a mortgage foreclosure proceeding?

Suggested answer: No.

3. Is there anything in the rules of pleading and practice that would allow an
interpretation of the pleadings to hold that the Sheriff did take title to the premises in
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question?

Suggested answer; No.

4, If there is anything that would permit a holding that the Sheriff takes title to
property by virtue of a reading of the pleadings, would it be such title as would prohibit
the Lavv̂ ers from asserting adverse possession against the owner of the premises in
question?

Suggested answer: No

5. Is this whole motion and argument an exercise in the worst kind of sophistry
designed to harass, vex, and annoy John and Gail Lawyer and to eat out their
s u s t e n a n c e ?

Suggested answer: Yes.

IV. LEGAL ARGUMENT:

L There is no averment whatsoever in these pleadings that a tax sale took place.

All we can suggest is that your Honorable Court read the pleadings.

2. A Sheriff does not take title to the premises on a writ of execution and lew as
part of a mortgage foreclosure proceeding.

The arguments and statements set fonh by the Defendants in their motion and brief



seem, at least to us, to betray a fundamental lack of understanding as to the basic principles of
law applicable to deeds, titles, conveyances, mortgages, sheriffs sales, and tax sales. In view of

that, it is no doubt appropriate to provide a brief review of the laws of Pennsylvania, at least as

they relate to mortgages and sheriff s sales, before proceeding to any indepth analysis of the
motion's allegations and the arguments made thereon by the Defendants.

It is generally understood that a mortgage is something given by a borrower to a lender

that says in so many words that the borrower has to pay off the loan or the lender can take his

property. However, exactly how this works is not always very well understood. Therefore, it is

no doubt instructive to start with the early common law concepts as to mortgages which William

Perm brought to Peimsylvania.

At the early common law a mortgage was considered an absolute conveyance of land by

the borrower (or mortgagor) to the lender (or mortgagee). This absolute conveyance, however,

was subject to being defeated (or taken back) on the happening of a condition subsequent to the

initial conveyance to the mortgagee. This condition was typically the payment of the debt

precisely when it became due.

After such an absolute conveyance had been accomplished by means of the mortgage

document, the mortgagee, for all intents and purposes, had become the real owner of the land

described in the mortgage. This ownership or title was, however, subject to being defeated on the

happening of the condition subsequent. Tliis quality of being capable of being defeated was

typically referred to in its more technical sense as a "defeasible" estate or title. In other words, if
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the mortgagor (borrower or debtor) paid punctually, the defeasible title of the mortgagee was

defeated and ceased. However, if the debtor failed to pay at the appointed time, such was

considered a form of default or the breach of the condition subsequent. At the English common

law this meant that at the time of the default, the rights of the mortgagee to the title that had been

conveyed to him by the mortgage document became final and absolute. At that point they were

no longer capable of being defeated by the mortgagee even if he could soon thereafter make the

payment. In other words the mortgagor had no further rights in the mortgaged property. In this

regard, see Craft. Powell v. Webster. 4 Rawle (Pa.) 242 (1833); Kerr v. Gilmnre. 6 Watts (Pa.)
405 (1837); Martin v. Jackson. 27 Pa. 504 (1856); Black's Law Dictinnarv "Default," 1990 ed.

at p. 417; "Defeasible," 1990 ed. at p. 418; "Mortgage," 1999 ed. at p. 1026-1027.

To explain this another way, the word "Mortgage" is derived from the French "Mort,"

meaning "dead," and fi-om the French word "Gage," meaning "pledge." Thiis the transaction

could be termed a "dead pledge." This was the English equivalent of the Law Latin vadium

mortuum or mortuum vadium which operated upon the same principle. Blackstone points out

that this was an absolute "enfeoffment" or conveyance of land by a debtor or borrower to his

creditor or lender subject to a condition subsequent If the debtor paid his creditor when due, the

estate granted by way of the mongage to the mortgagee became "divested." This transaction was

called a "dead pledge" or "mort gage" because by the conveyance in the mortgage document, the

mortgagee became the absolute owner of the premises, subject only to having his interest or title

therein divested on the happening of the condition subsequent or payment of the debt in a timely
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fashion. However, if the agreed debt was not paid strictly at the appointed time, the divesting
condition subsequent could no longer and never again occur, and the mortgagee became the

absolute and unconditional owner of the land in fee simple. At that point, the interest of the

mortgagor was gone forever or "dead." See, in regard to the above, and more generally as to

mortgages and their workings, 4 J. Kent, Commentaries on American T .aw Lecture LVII, "Of the

Law of Mortgage," at pp. 129-188 (New York, 1830); 2 W. Blackstone, Commentaries nn the

Laws of England 157-160 and notes thereon by George Sharswood (Sharswood ed., 1885) (1st

ed., 1765); T. Littleton, Littleton's Tenures, s. 332 (E. Wambaugh ed. 1903) (1st ed. 1481); E.

Coke, The First Part of the Institutes of the Laws of England, or A Commentarv Unon T.inletnn

s. 206 (C. Butler ed. 1832) (1st ed. 1628); Pennsylvania Co. v. Austin. 42 Pa. 257 (1862);

Black's Law Dictionarv. "Divestment," "Vadium, Vadium Mortuum," 1999 ed. at p. 491 and p.

1547, respectively.

The total loss of property and title became increasingly frequent and an onerous burden

upon the people. At a comparatively early date in the process, the Chancery courts in England,

which administered "equity," began to consider the strict common law rules as harsh and unfair.

Tliis was essentially because the mortgagor would lose his land and title merely because he could

not pay off his debt at the precise instant it became due, even if he was only a day or minutes

late. The chancery, or as Americans more frequently call it, the "equity courts," began to

entertain bills (complaints) in equity by the mortgagors to compel the mortgagees to take the

payment and return the land and title even after a default in payment had been made. This riglil

6



of the mortgagor to have the forced return of his land and title despite his default in prompt

payment became commonly known as the mortgagor's "equity of redemption." See, 2 W.

Blackstone, supra, at p. 159; Black's Law Dictionary "Equitable Redemption," "Equity of

Redemption," "Redeem," and "Redemption," 1990 ed. at p. 539, p. 541 and p. 1278,

respectively.

Eventually, the equity courts fully adopted the view that the mortgagee was not the

owner of the land but was a mere lien holder whose mortgage document served as a security for

repayment of the loan. The mortgagor, despite his grant and conveyance of the lands in the

mortgage document, was still regarded as the real owner and real title holder. His equity of

redemption was considered as real property which could be taken in execution or conveyed or

inherited. See, Eldredge v. Eldredge. 128 Pa. Super. Ct.,284, 194 A. 306 (1937) Black's Law

Plctior̂ ary, "Lien," and "Security", 1999 ed., at p. 933 and p. 1358, respectively.

This swing of the pendulum went so far as to allow the mortgagor an indefinite and

virtually unlimited time period in which to redeem his property from the mortgagee. It soon

became apparent that this was very unfair to the mortgagee as it tied up his interests indefinitely

and compelled him to wait for payment of his debt secured by the mortgage until the mortgagor

was ready to pay it. This situation also had a bad effect on finance and trade. To overcome the

evils resulting from the situation, chancery courts began to give the mortgagee the right to file a

bill in equity to compel the mortgagor to either pay off the debt or lose his interest in the

property. This was called "foreclosing the equity of redemption." See Black's Law Dictionary.
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"Foreclosure," "Forced Sale," and "Forfeiture," 1990 ed., at p. 646, p. 645, and p. 650

respectively.

In the early period, the response to the problem was implemented by a court decree to

the effect that the mortgagor pay off the debt owed to the mortgagee within a specified period of

time, m default of such court ordered payment, the mortgagor would forfeit all of his interests in

the premises. After the expiration of the court mandated grace period for payment, if the

mongagor was still in default, the mortgagee became the absolute owner of the premises forever

in the same fashion as he had under the old strict common law rules set forth above. Within a

short period of time, however, the chancery courts developed the modem theory that under no

circumstances should a mortgagor's interest in the property simply be forfeited. Instead, the

court began to decree public sales of the premises. Out of the proceeds of the sale, the mortgagee

was entitled to collect the payment of his debt. If there were any surplus funds, they went to the

mortgagor. This is essentially how the modem day process on a writ of execution issued to"'the

sheri ff works.

Pennsylvania courts were familiar with the English practice and it has always been the

law in Pennsylvania that to cut off the mortgagor's equity of redemption, foreclosure proceedings

were necessary. This was largely because the mortgage was viewed as a form of security for debt

as well as a form of conveyance. See, Horstman v. Gerker. 49 Pa. 282 (1865) ; Kerr v. Gilmore. 6

Watts (Pa.) 405 (1837). Although in form it was certainly seen to be a conveyance, it was

treated as a bare incumbrance, and accessor)' to the debt. As between the mortgagor and the
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mortgagee, it was treated as a conveyance of the title to the premises so far as it was necessary to
enforce it as a security for payment of the debt. However, with regard to third the

mortgagor was still regarded as the title hnlHer and the owner of the legal estate. See the remarks

in this regard of Chief Justice Gibson in Presbvterian Comnratinn v. Wallace. 3 Rawle (Pa.) 109

(1831); see, also, Schwover v. Smith, 388 Pa. 637, 131 A.2d 385 (1957); Winthrnn v Arthnr W
Binns, Inc., 160 Pa. Super. 214, 50 A.2d 718 (1947); Eldredge v.Eldredee. 128 Pa. Super. 284,
194 A. 306 (1937).

With the exception of some early and brief flirtations with the idea of a chancery court in

Pennsylvania, the settlers' general hostility to the power that such courts put in the hands of a

king's chancellor won out and the chancery courts were eliminated. Therefore, in Pennsylvania,
equitable principles were administered through ordinary legal forms. This was largely

accomplished by the use of two early statutes, the Act of November 27, 1700 and the Act of

January 12, 1705 (Old Style Calendar, j706 New Style Calendar). These can be found at 2 The
Statutes at Inrge of Pennsylvania From 1689 tn t SHI (1896) at pages 53-54 and at pages 244-

249 respectively. They can also be found in 1 Sm. L. at pages 7-8 and at pages 57-61

respectively.

The Act of 1705 was designed to keep creditors from being defrauded by persons with

sufficient real estate to pay debts but who had insufficient personalty to pay debts.

Pennsylvania was a developing and trading colony with fair amounts of land purchases and

ongoing speculations in lands. Tlie colonists wanted the ability to freely trade and e.xchange land
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like any other commodity while at the same time safeguarding the rights of residential land
owners and insuring that mortgagees were paid. Thus, in many respects the statutes treat money
judgments and Judgments on mortgages in a similar fashion. This is still true of the procedural
rules now used to enforce such judgments. It also explains why many of the case holdings

involving Sheriffs Sales of personalty are often used by analogy to interpret those regarding
Sheriffs Sales of land. Colhoun v. Snider. 6 Binn. (Pa.) 135, 157-158 (1813k Andrew.s' f.essee v

Fleming. 2 Dall. (Pa.) 93, 94 (1786).

Sect. I. provided that all lands within Pennsylvania, where sufficient personalty could not

be found to pay the debtor's debt, were "liable to be .seized and sold, upmi judgment and

e x e c u t i o n o b t a i n e d . "

Sect. II. provided that when any judgment was rendered or confessed, and an execution

was awarded upon the judgment, "to be levied upon the lands," it was not lawful for the Sheriff,

by virtue of the execution, to sell the lands if they would yield rents or profits sufficient within

seven years to pay such debts and the costs of suit. Rather, those lands were to be delivered to

the party suing out the writ of execution, until the debts be levied by a reasonable extent, in the

same manner as lands were delivered upon writs of elegits in England.

Sect. III. provided that if an inquest by twelve men found that the lands in question

would not be sufficient to satisfy the debt in such executions, or, if there be another suit within

the first seven year period that made it likewise impossible to pay off the debt, then the Sheriff
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was to certify such fact upon his return of the execution to the court, whereupon a writ of

venditioni exponas was to issue, to sell the lands toward satisfaction of such debts.

Sect. IV. provided that it was lawful for the Sheriff, "by a writ of levari facias, to seize

and take all other lands (other than those which would support payment of a debt within the

seven year period) in execution" and with or without a writ of venditioni exponas, to make public

sale thereof. The proceeds of such sale were then to be paid to the creditor on whose behalf the

writ had issued as a credit toward the satisfaction of the debt owed to him. "Upon such sale, the

Sheriff:. . shall make return thereof, indorsed ... to the said levari facias, and the give the buver 3

deei duly executed and acknowledged in court for what is sold, as has been heretofore used upon
the Sheriffs sale of lands."

Sect. V. provided that any lands upon which the debtor had his chief residence were not

to be exposed to a sale before the expiration of one whole year after the date of the j udgment so

that the debtor would have full opportunity to make efforts to redeem his residential property.

Sect. VI. specifically deals with mortgages. It begins by stating that for a variety of

reasons many mortgages are remaining unpaid and that mortgages have become no effectual

security because of the relatively low rents obtainable from many Pennsylvania lands and "the

remaining in the mortgagors" therefore the following was enacted. Where a default has been made

by a mortgagor in the payment of the mortgage money, after one year from the default, if it

remains unpaid, the mortgagee is authorized to sue out a writ oi scire facias from the Court of
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Common Pleas of the county where the mortgaged lands are located. The scire facias writ is to

notify the mortgagor that he is to show cause, if he has any to show, why the mortgaged lands
"ought not to be seized and taken in expnnrinn for payment" of the mortgage money owed, for
the mortgagor's default in payment. If the mortgagor had no just cause, such as payment and

satisfaction to prevent the execution of the writ against his lands, then execution was to be by a

levari facias, " by virtue whereof the said mortgaged premises shall be taken in execution and

exposed to sale." Upon the sale, the lands are to be conveyed to the buyer and the proceeds of

the sale are to be paid to the mortgagee or creditor. The buyer at the Sheriffs Sale is to then hold

the lands freed of the mortgagor's equity of redemption.

Sect. VII. provided that when any such mortgaged lands are sold for more than the

amount needed to satisfy the debt, then the Sheriff is to render the overplus to the mortgagor and

then make a retum of the proceedings to the court so that he, the Sheriff may be discharged of

any further duty in the matter.

Sect. VIII provides that whatever estate the mortgagor had in the lands will pass to the

buyer at the Sheriffs sale.

Sect. IX provides for reversals of the suits which led to the Sheriffs Sales. (As to quoted

entries, underscored emphases have been added.)

A brief review of the above stated procedure to foreclose the mortgagee's equity of

redemption and to have his lands sold at Sheriff Sale may be appropriate. After the default in

payment had lasted for one year, the mortgagor would file suit and obtain a writ oH scire facias
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from the Court. The term scire facias referred to both the writ itself and the consequent
proceeding held thereon. In its more techmcally correct and complete sense it should be called a
Scire facias sur mortgage." The writ is a judicial writ, which in this instance would be founded

upon a judgment either rendered or by confession. The terms of the writ direct the debtor to

appear and show cause at a hearing as to why the mortgaged lands "ought not to be sei7:ed nnd

taken (and sold) in execution" for the payment of the debt he owes to creditor or mortgagor. If
the mongagor fails to show any or a sufficient cause as to why his lands "ought not to be seized

and taken (and sold) in execution," the court will then direct a further writ to the Sheriff in the

form of a levari facias. Levari facias is Latin for "that you cause to be levied." It is a writ of

execution which directs the Sheriff "to be made of the lands," or, perhaps in a more modem sense

to convert the lands into, "the sum (of money) recovered by the judgment. A writ of execution

puts in force the judgment of the court which rendered through a judicial officer directed to do so,

in this case, the Sheriff of the coimty where the lands are located. If the sale was successfully

made, the lands were conveyed to the buyer by a Sheriffs deed and the proceeds were

distributed as provided for by law. See, Black's Law Dictionary. 1990 ed. "Scire facias," and

"Scire facias sur mortgage;" "Levari facias;" "Execution," and "Execution Sale;" and "Writ of

Execution." at pages 1346,906, 568, and 1610 respectively. See, also, Bouvier's Law Dictionary

1914 ed., "Levari facias," at p. 1937.

Tlirough a variety of statutory and procedural amendments and changes, the actions to be

taken by a mortgagee to obtain a foreclosure of the equity of redemption of the mortgagor and the
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procedures to obtain a Sheriff s Sale are now set forth in the Pennsylvania Rules of Civil

Procedure. A concise exposition of this current process and the applicable rules can be found in

K. Hess, S. Mendelsohn, D. Shughart, Jr., Pennsylvania Civil Practice. Chapter 30 "Action of

Mortgage Foreclosure," (3d ed., 1998). A representative sample of various pleadings, writs,
advertisements and the like generally used in connection with an execution or Sheriffs Sale can be

found in 10 West's Pennsylvania Forms, chapter 15, "Execution," (1997).

A brief review of the current procedure might be helpful. The mortgagee will file a

complaint asserting, inter alia, non-payment of the debt due. The defendant mortgagor can make a

variety of defenses and even go so far as to request a trial on the issues at hand. Once the

mortgagor has gained a judgment in the matter, he files a praecipe to enter the final judgment.

Once all of the procedural requirements attendant thereto are complete, he next files a praecipe

for a writ of execution. The Prothonotary is to then issue a writ of execution directed to Sheriff.

The directions contained in the writ command the Sheriff "To satisfy the judgment, interest and

costs against [the mortgagor, in this case it was East Pennsboro Associates]. (1) You are directed

to lew upon the pronertv of the defendants and to sell their interest therein." The Sheriff then

proceeds to make the appropriate advertisements, postings, and the like. The property is then

exposed to a public auction sale conducted by the Sheriff. When the formal announcement of the

sale is made, the Sheriff says "the following tract is offered as the nronertv of [the mortgagor]."

The mortgagor can redeem the property before the sale is legally completed which is typically

considered to be upon the fall of the auctioneer's (Sheriffs) hammer striking the property off to
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the highest bidder. In the event of no sale, the Sheriff will close out the writ and the title stays as
it had been, in the mortgagor.

The levy" made by the Sheriff was for the limited purposes of bringing the property
within his legal control so that he could sell it to enforce the judgment. A "levy" is often referred

to as a seizure or "taking." It is, however, with respect to real estate, a constructive seizure or

talcing and not an actual manucaption of the real estate as the same would be most impractical,
not to mention impossible. Rather, it is a seizing or taking of the property into the "custody of

the law" or "custodia legis" for the purpose of the sale and payment of the proceeds. In doing

this, the Sheriff acts as an officer of the court and at the direction of the court by way of its duly
issued writs. The Sheriff simultaneously is acting as a "special agent" of the mortgagee as he is

under his direction in that the mortgagee can withdraw the writ completely if he so desires and

can give some direction from time to time to the Sheriff within the bounds of the law. See,

Black's Law Dictionary. 1990 ed., "Agency" at p. 62; "General Agency" and "Special Agency"

at p. 63; "Agent," "General Agent," and "Special Agent" at pages 63-64"Constructive" at p.

313; "Constructive Possession" at p. 314; "Custodia Legis" and "Custody" at p. 384; "Custody

of the Law" at p. 385; "In Custodia Legis" at p. 768; "Levy" at p. 907; "Seize" and "Seizure" at

p. 1359; "Sheriff and "Sheriffs Sale" at p 1376. As to the Sheriffs standing and duties as an

officer of the court, see, Braun For Use of Fi.sher. now to the Use of Louik v. DeRnsa 128 Pa.

Super. 318, 194 A. 514 (1937); as to the aspects of "custodia legis", see Van Valzal v. Crnman 1

Pa. Dist. Rep. 190, 191 (C. P. Sullivan, 1892); and J. Crocker, The Duties of Sheriffs. Coroners
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and Constables, as to "custodia legis," ss. 449, 472; as to acting as a "special agent," s. 412 (2d
ed., 1871).

To briefly summarize the above rules, the Sheriff takes legal custody of the property
involved so far as is necessary to allow him to exercise the writ of execution and make a sale of

the property and pay over the proceeds. There is nothing in any of the above-referenced

procedures or rules of law whatsoever that would give rise to any intelligible contention that the

Sheriff takes title to the lands on a levy under a writ of execution. The titles such as they are, the

defeasible title of the mortgagee and the fee simple title of the mortgagor remain in them. Either

can sell or assign their interests or titles up to the point of the Sheriff's sale becoming final. Only

an injunction can stop such sales or assignments. An injunction is seldom, if ever, needed to

prevent a sale of his title by the mortgagor because there are many practical reasons why a

potential buyer would refrain from purchasing such a title. These rules are most likely of fairly

common knowledge and trying to find a case to support this obvious proposition is somewhat

difficult. However, case involving personalty states the same in the rubric of rights to personalty.

See, in this regard, Robinson v. Hart. 23 Pa. Super. Ct. 299, 303 (1903). With regard to

injunctions in aid of executions, see Pa. R. C. P. 3118.

In addition to the rules and procedures associated with the mortgage foreclosure and

sheriff s sale itself, there are a good many collateral legal rules and principles which militate

against taking the position that the Sheriff takes title to real estate on a levy for sale. We offer

merely a few. First as regards the Sheriff himself and his duties: He loses his legal protection from
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suit at the hands of individuals if he goes beyond the terms of his writ or the directions of the

court. He can be sued for trespass if he does so. See, J. Crocker, The Duties nf Sheriff-; rnmn̂ rc

and Constables (2d ed.., 1871), ss. 280, 506, 849-852, 865 and especially s. 868 wherein various

causes of action are set forth for any unlawful taking under the color of his office. Also, since the

sheriff is acting as the special agent of the mortgagee he could face suit from that direction if he

exceeds or refuses to fulfill his duties. See, in this regard. Crocker. Dutie.s. supra, s. 412. See,

also, as to limitations on a special agent, in general and as to liability for unauthorized dealings
with his principal's property, 1 P. L. E., Agencv. ss. 51, 52, and 101 (1986 ed.)

The Sheriff certainly has no authority to take property under an eminent domain

proceeding. Such action on his part would violate the Pennsylvania Constitution, Art. I, s. 10 and

would violate the U. S. Constitution, 5th Amendment as to no taking without just compensation.

It would also raise all sorts of Due Process and Equal Protection problems under the 14th

Amendment. See, in this regard, generally, E. Snitzer, Eminent Domain, s. 201(1)-1 (1965).

Additionally, there are closely circumscribed rules relating to counties that would make

the assertion that the Sheriff took title to the mongagee's lands more than a little problematical.

The County Code, 16 P. S. s. 101, etseq, which was effective as of Jan. 1, 1956, controls the

relevant activities of Cumberland County. Sect. 202 sets forth General Powers; "Each county

shall have the capacity as a bodv corporate to: ... (3) Purchase, acquire by gift or otherwise, hold,

lease, let and convey such real. . property as shall be deemed to be for the best interests of the

county." Sect. 510 provides that the "county commissioners may take by gift, grant, devise, or



bequest, any ... property, real, ...for the benefit of the county." Sect. 2301 provides that the title
to real estate "acquired by or for the use of the county, shall be vested in the county for use of

the people thereof... " Additionally, all county property, under sect. 2302 "shall be exempt
from taxation... Sect. 2306 deals with authority to sell county real estate. It says, in subparag.

(a) "The board of commissioners mav sell . .any real property belonging to the county." As to
the delivery of deeds to property sold by the county, Sect. 2307 provides: "The board of

which they are authorized to sell..., under their hands and seals as commissioners with the seal

of the county attached and the same shall be a good and lawful conveyance in fee simple..."

It should thus become patently obvious that if the Sheriff did take title to the lands on a

writ of execution connected with a Sheriffs Sale, the taxes thereon should cease to run. That is

obviously and well-known not to be the case. Additionally, there is no authorization in the

County Code for him to sell or dispose of county property. This power lies in the

commissioners. The effect of the position contended for by Defendants as to the operations of

county governments would, to put it mildly, be more than a little deleterious. Its effects on the

stability of property, titles, and the law in general are too numerous to mention herein and are

more than a little frightful to contemplate.

3. The Standard of Review For A Motion For Judgment On The Pleadings under Pa. R.
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C p. 1034:

Pa. R. C. P. 10j4. Motion for Judgment on the Pleadings, states :

(a) After the relevant pleadings are closed, but within such time as not to unreasonably
delay the trial, any party may move for judgment on the pleadings.

(b) The court shall enter such judgment or order as shall be proper on the pleadings."

As a general proposition it is true that "In consideration of the motion, the content of the

pleadings alone are considered." K. Hess, S. Mendelsohn, and D. Shughart, Jr., Pennsvlvanin

Civil Practice s. 31.6 at p. 391 (3d ed., 1998). However, in applying this general principle, there
are a number of rules obtained from case law which fmther define and guide its application.

In considering a motion for judgment on the pleadings under rule 1034, the court may also

consider exhibits or other documents that are properly attached to them. Rice v. Rice 468 Pa. 1,

359 A.2d 782 (1976); Keil v. Good. 467 Pa. 317, 356 A.2d 768 (1976).

"A rule 1034 motion for judgment on the pleadings can be used as a motion to test

whether'such a cause of action as pleaded exists at law, and in that way 'is in the nature of a

demurrer.' [citations omitted.] Bensalem Township School District v. Commonwealth, 518 Pa.

581, 586. 544 .^.2d 1318, 1321 (1988)
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"AU that a demuixer does is to admit the facts for the sole purpose of testing the legal
sufficiency of the challenged pleadings: what it says in effect is that even if the facts set forth be
true they do not constitute a legal claim, or defense to the claim, as the case may be. 'A demurrer

is not an absolute admission of any fact, but simply admits those facts that are well pleaded for
the sole purpose of having their legal sufficiency determined by the court.' [citations omitted.],
Jefferies v. Hoffman 417 Pa. 1,4, 207 A.2d 774, 775 (1965) (italicized emphasis in original.)

"Because a motion for judgment on the pleadings is in the nature of a demurrer, the trial coun

must accept all of the well pleaded allegations of the party opposing the motion as true, while

only those facts specifically admitted by the party opposing the motion may be considered

against him." Keil v. Qood, 467 Pa. 317, 319, 356 A.2d 768, 769 (1976)(bold emphasis added.);
see, also, as to the necessity of "specific admissions" to bind the pleading party: Kamsv Tnnv

Vitale Fireworks Corporation. 436 Pa. 181, 184, 259 A.2d 687, 688 (1969). And, perhaps more

importantly, it is instructive to see how our Pennsylvania Superior Court addressed the problem

of specificity as it relates to arguably "technical admissions" or more accurately in our case,

"technical averments." An arguably technical averment is not enough to sustain a motion for

judgment on the pleadings. Nor is it enough to determine that it could have been better or more

fully worded. Rather, there must have been a clear, unequivocal and specific averment of the

point contended for by the moving party. Lehner v. Montgomery. 180 Fa. Superior Ct. 493,

498499. 500-501, 119 A.2d 626, 629, 630 (1956).

2 0



We are mindfiil that a preliminary objection in the nature of a demurrer admits all well-

pleaded material facts in the pleading to which it is addressed as well as all reasonable
inferences therefrom. A demurrer will be sustained only when it is clear on the face of the

pleading that the claim cannot be sustained and the law will not permit the recovery sought.
Finally, any doubt should be resolved in favor of overruling the demurrer, [citations omitted,]"
John Doe Corporation A, R. C. D. and E v. Commonwealth. Pennsylvania Crime Commissinn

84 Pa. Commonwealth Ct. 234, 237, 479 A.2d 655, 657 (1984)(bold emphasis added.)

Stated another way, "every reasonable inference arising [from the non-moving party's

pleading] must be accepted as true..." Bogoiavlenskv v r .ngnn 181 Pa. Super. Ct. 312, 3 16, 124
A.2d 412, 415 (1956)

The court actually has an "obligation to consider the pleadings and the inferences

therefrom in the light most favorable to the [non-moving party.}" Kams v. Tonv Vimle

Fireworks Corporation, 436 Pa. 181J 84, 259 A.2d 687, 688 (1969) (bold emphasis added.)

"In order to succeed on a motion for Judgment on the pleadings, the moving party's right

to prevail must be so clear that 'a trial would clearly be a fruitless exercise.' " [citations

omitted.] Keil v. Good, 467 Pa. 317, 319, 356 A.2d 768, 769 (1976). (bold emphasis added.) See,

also, in this regard. Kams v. Tonv Vitale Fireworks Corporation. 436 Pa. 181, 184, 259 A.2d
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687,688 (1969).

"Moreover, when the sustaining of defendants' preliminary objections will result in a

denial of plaintiff s claim, or a dismissal of plaintiffs's suit, preliminary objections should be

sustained only in cases which are clear and free from doubt, [citations omitted.]" Robinson v

Citv of Philadelphia, 400 Pa. 80, 82, 161 A.2d 1,2 (1960). (bold emphasis added.) Also, as to

clarity and freedom from doubt, see Fawcett v. Monongahela Railway Company 391 Pa. 134,

138, 137 A.2d 768, 770 (1958); Bogoiaylensky y. Logan. 181 Pa. Super. Ct. 312, 316, 124 A.2d

412,415 (1956). All doubts should be resolved against the entry of a judgment. Lehner v.

Montgomery, 180 Pa. Super. Ct. 493,501, 119A.2d 626, 630 f19561: Gedeon v Sbnnp 171 Pa.

Super. Ct. 92, 95, 90 A.2d 377, 379 (1952); Lenore v. Italian Victory B. & L. Ass'n. 171 Pa.

Super. Ct. 35, 38, 90 A.2d 327, 329 (1952). In sum, "The mie is well settled that 'the power of

entering a summary judgment should be cautiously exercised. If a doubt exists a judgment should

not be entered.' " [citations omitted.] Tide Water .-Associated Oil Co. v. Kay, 168 Pa. Super. Ct.

263,267, 77 A.2d 754, 756 (1951).

As to the possibility of amending a complaint after a Motion for Judgment on the

Pleadings:

"Our Supreme Court has held that the policy in this Commonwealth is to allow
amendment where there is a reasonable possibility that an amendment can be accomplished
successfully, [citations omitted.] ... A court may disallow leave to amend the pleadings only
where prejudice to the other party would result, [citations omitted.] Prejudice must amount to



something more than the removal of the procedural defect that the amendment is intended to cure,
[citations, omitted.] Rather, a trial court may not deny a party leave to amend unless unfair
surprise or some comparable prejudice will result from the amendment, [citations omitted.] The
timeliness of the request to amend is a factor to be considered, but it is to be considered only
insofar as it presents a question of prejudice to the opposing party, as by loss of witnesses or
eleventh hour surprise, [citations omitted.] ... The policy in this commonwealth is to grant
judgment on the pleadings only in cases where the moving party's right to relief is
certain.[citations omitted.]...Moreover, this Court's preference for allowance to amend the
pleadings even after the opposing party has moved for judgment on the pleadings, has been
stated as follows:

[wjhere there is any uncertainty or doubt, it should not be assumed that a party cannot
plead with more specificity. The court should conisder the advisability of directing a party to
amend. Moreover, in close cases, it would seem that the preferable approach is to await the filing
of affidavits and depositions and then to consider the issue on a motion for summary judgment
[citations omitted.]" Pilotti v. Mobil Oil Corporation. 388 Pa. Super. Ct. 514, 518-519, 565
A.2d 1227,1229-1230 (1989). (italicized emphasis in the original.) As to the policy allowing
liberal amendment of pleadings, see, also, Bogoiavlenskv v. T.opan. 181 Pa. Super. Ct. 312, 321-
322, 124 A.2d 412, 417 (1956)

4. There is absolutely nothing in the rules of pleading and practice that would allow an
interpretation of the pleadings to hold that the Sheriff did take title to the premises in
question.

Defendants herein, assert, inter alia, that Lawyers cannot maintain a claim for adverse

possession because Lawyers' averments include a period of time within their twenty-one year

period of adverse possession when the premises in question were allegedly not subject to a claim

of adverse possession. More specifically, Defendants allege this in paragraphs 12, 13, 14, 15,

and 16 of their motion: Their apparent belief in how this allegedly came about is expressed in

paragraphs 12 and 13 as follows: "Paragraphs 16 and 17 of Lawyers' Complaint. . . state that

from July 18, 1978 until November 13,1978, the Property, including the Premises, was owned

hv the County of Cumberland, and, more specifically, bv the Sheriff of Cumberland County,



through the issuance of a writ of execiitinn at Sheriffs .sale... .Under Pennsylvania law, adverse

possession cannot be asserted against the Commonwealth." Paragraphs 14, 15 and 16 make

various references to the tract in question being owned bv Cumberland Countv. (emphasis

added.)

So far as we are able to understand this argumentative assertion. Defendants are saying

that the Sheriff, by virtue of a writ of execution, somehow literally takes the title to the property

and, because he is an officer of Cumberland County, he holds for the county and, because the

county is a political subdivision of the Commonwealth, the Commonwealth actually owns the

property. It is then supposed to logically follow that Lawyers cannot assert adverse possession

against the Commonwealth. Therefore, their case is supposed to be thrown out.

What appears to us at least to be confusion in the matter is further increased by

Defendants when they state in their brief in section I. INTRODUCTION: "However, the

property was purchased at a tax sale on July 18, 1978 bv the Sheriff of CumherlariH County and

thereafter sold on November 13, 1978 to Westport Company."

In view of the pleadings, the facts and the law, these assertions are, simply put,

astounding.Tltey seem, at best, to be based on a considerably less than careful reading of the

pleadings submitted by Lawyers as well as a whole series of fundamental misapprehensions as to

the way averments in pleadings are to be read and interpreted, not to mention fundamental rules

of law in general and property in particular.

Whenever a relatively simple set of rules and principles seems to have become confused it
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is generally instructive to advert to simple and fundamental principles. The first of these is to

just read the pleadings on their face. By doing this, one can readily see that there are two

abstracts or chains of title set forth in the pleadings, to wit: III. CHAIN OF PLAINTIFF'S

CONTIGUOUS TITLE, and IV. CHAIN OF DEFENDANT WESTWOOD HILLS

ASSOCIATES' RECORD TITLE. Among the several purposes of these is to conveniently lay
out the linkages in the respective chains of title. This was done in the present case by simply

reciting the title histories in reverse order and mcluding concise and pertinent statements of the

basic facts involved.

Section III refers to the abstract or chain of title for Lawyers' tract which includes their

home and to which they obtained title by purchase. It in turn refers to the various predecessors

in title and their respective methods of obtaining their TITLES. Section FV then proceeds to lay

out an abstract or chain of title for Defendants. Where a predecessor in TITLE actually took

TITLE the mode and manner of taking the TITLE is spelled out. Lawyers "obviously are capable

of using the word "title" when they want to and when it is appropriate.

To fully understand the linkage and to properly read the pleadings on their face not only

paragraphs 16 and 17 should be read but also paragraph 18. For the court's convenience we

herein set them forth:

16. Centrust Trust, then known as The Westport Company, obtained record title to the

subject premises by a Sheriffs Deed from Robert B. Failor, Sheriff of Cumberland County,

Pennsylvania, dated November 13, 1978 and recorded November 14, 1978 in the Recorder's
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Office aforesaid in Deed Book "D," volume 28, page 524, the subject premises being a part of
tract No. 2 therein, (see true and correct copy attached as Exhibit L).

17. The Sheriff of Cumberland County took the said tract by virtue of a writ oF

execution issued on July 18, 1978 at the suit of the aforesaid Westoort CompRnv formerly also
known as HNC Mortgage and Realty Investors, against East Pennshnrn AssorintP.; as will

appear more fully at large in the file docketed to the Cumberland County Court of Common

Pleas, 1978 Civil Action No. 2406.

IS- East Pennsboro Associates obtained record tifie to the subject premises by a deed of

grant and conveyance from George B. Schriver and Dorothea E. Schriver, his wife, by their deed

dated July 29, 1969 and recorded September 8, 1969 in the Recorder's Office aforesaid in Deed

Book, "J," volume 23, page 346. (See tme and correct copy attached hereto as Exhibit M).

(underscored and bold emphasis added.)

By reading the above three paragraphs it becomes apparent that East Pennsboro

Associates took tUle by a deed of grant and conveyance from the Schrivers. The sheriff then

took the tract by virtue of the writ of execution issued at the suit of The Westport Company.

In a proper reading of the pleading, the Sheriff then delivered a deed which convcved the title

of East Pennsboro .Associates. This should become even more apparent by a reading of the

Sheriff s Deed and all of its statements and recitals. Tlie deed is attached to Lawyers's Complaint

as Exhibit L.

No where do the pleadings specifically state that the Sheriff took the title of East

2 6



Pennsboro Associates to the property from East Pennsboro Associates. Thus, under the rule of

interpretation of pleadings per KeU, supra; Karns, supra; and Lehner. supra. Defendants must
fail.

Defendants must, therefore, convince your Honorable Court that somehow a reasonable

inference exists in their favor. Additionally, if such a reasonable inference does exist in their favor

it must be such as would be sufiSciently powerful to override every other reasonable inference

that might exist in favor of Lawyers. Black's Law Dictionarv defines an "inference" as; "1. A

conclusion reached by considering other facts and deducing a logical consequence from them. 2.

The process by which such a conclusion is reached; the process of thought by which one moves

from evidence to proof." Black's Law Dictinn;̂ rv 781 (7th ed., 1999) Another way of saying

this is that the pleadings must be viewed in their context and not in isolation. Your Honorable

Court then applies context, typical usage of language, knowledge of the workings of the Court

and it writs and officers, and other standard and typical knowledge to the question at hand.

To accurately determine the meaning of the pleadings as to whether the Sheriff and/or the

county took title to the property in question another rule similar to the "specific admission or

averment" rule should be applied. Tliis rule is one of common law and common sense and simply

states that in any legal analysis it is important to keep in mind what has not been .said as well as

what has been said in any effort to determine the meaning of a statement or series of statements.

Scott Township Appeal. 388 Pa. 539, 543, 130 A.2d 695, 698 (1957); Marburv v Mndi'̂ nn 5

U.S. (1 Cranch) 137, 174-175 (1803) :Moskowitz v. Vlarrow. 251 N.Y. 380, 397, 167 N.E. 506,
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511 (1929) (Cardozo, I, Concurring); Townsend's l Plowd, 111, 75 Eng. Rep. 173 (K.B.

5̂44); Earl of Southampton's Case, ] Dyer 50a, 73 Eng. Rep. 109 (K.B. 1541); 1 Sneeche.̂  of
LordErskine While at the Bar 470, 475 (J. High ed. 1876) (Erskine's Speech in Defense of

Thomas Paine).

Obviously, it has not been said that the Sheriff took the title in any way. Rather, it says
that he took the tract in execution of the writ issued at the suit of The Westport Company.

There are several other similar rules of interpretation that should apply here as well. It is

a fundamental maxim of the law that Enumerario Unius Est Exclusio Altehus. (Specification of

one thing is an exclusion of the other.) In re: Matter of Washhum. 4 Johns. Ch. (N. Y.) 106, 114

(1819). "The familiar maxim" Expressio Unius Est Exclusio Alterius (The expression of one thing
is the exclusion of another) is also helpful here. Pavne v. Fre-sm 17 W. N. C. (Pa.) 502, 504

* .

(1886). See, also. Provident Life & Trust Co. v. Klemmer. 257 Pa. 91, 101 A. 351 (1917);

Catawissa R. R. Co. v. Philadelphia & Reading R. R. Co.. 255 Pa. 269, 99 A. 807 (1916); In re:

Reighard's Estate, 253 Pa. 43, 97 A. 1044 (1916). This has been referred to as "The well known

maxim of construction, and a very sound one." Johnson v. Jordan. 2 Mete. (Mass.) 234, 241, 37

Am. Dec. 85, 88(1841).

Under these long-standing and wise rules, the fact that Lawyers took the time to

enumerate TITLE when they wanted to, shows that they know how to do so. It also shows that

they deliberately did not use TITLE when they did not want to. Therefore, under these rules,

there should be no inference of any kind drawn that they wanted to imply or insinuate in any
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manner that the sheriff took title. Rather, these rules mandate the conclusion that the pleadings
should be read to mean and state that the sheriff did NOT take TITLE.

The next logical question in this sequence of reasoning might well be whether the word

took, the past tense of "take," should somehow be read to necessarily imply the taking of the
title to the premises in question. One way of beginning this analysis is to look at the language

typically used by others learned in the law and who obviously would know that the sheriff does
not take title to the real estate on a writ of execution issued at the suit of and on behalf of a

mortgagee who has not been paid. Courts have always taken notice of the established practice of

conveyancers and scriveners and their general understandings, though such not technically t be
law. Lyle v. Richards, 9 Serg. & Rawle (Pa.) 322, 362, 370 (1823); Eeerton v. Rrnwnlnw [1853] 4
H. L. Gas. 1, 210.

In connection herewith it is instructive to view what the most recent edition of "the

Bible" of Pennsylvania real estate law has to say on the subject of chains or abstracts of title, the

arrangement, and the acceptable and standard wording thereof. 2 Ladner On ConvevanHng fn

Pennsylvania, s. 19.21, "Brief or Abstract of Title" (rev. 4th ed., 1979):

"The result of searches is arranged to show the chain of title in what is called an abstract
or brief of title. The following abstract of title is set forth in extenso as an admirable example of
the old time conveyancer's art. It is a splendid guide ... Careful study of this abstract of title is
recommended to all who wish to leam title searching . . .

I^eed Poll . - Thomas Proctor, Esq.. high sheriff to Francis Proctor, Sr., in fee for a certain lot of
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ground situate on the west side of Third Street in the Northern Liberties of the County of
Philadelphia. CONTAINING ...

Execution' Docket.

September Term, 1860
The Philadelphia Saving Fund Society, vs. David W. Collom and Jonathan 0. Collom October
2 5 t h . . .

Sold premises last described to A. M. Grauel for $750.
Deed Poll. - William H. Kern, high sheriff, to Andrew M. Grauel, in fee - consideration $750, for
premises last above described.

Deed Poll. James Ash, Esq., high sheriff, to John Redman, in fee for a lot of ground SITUATE
on the west side of Delaware Third Street...
Taken in execution and sold as the nropertv of George Sauell.

Deed Poll. - Jacob Strembeck, Esq. High sheriff, to Peter H. Edenbom, in fee for the same
premises ..,
Taken in execution and sold Wednesday, March 18th, 1829, as the nropertv nFF.;rhpr
Thomas.

.(emphases added.)

It becomes readily apparent that the use of the word "took" or its variant "taken" in the

pleadings setting forth the abstracts of the titles involved is typical usage. It in no way is

implying that TITLE was taken by the sheriff as is readily apparent from reading the balance of
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the abstract involved.

Ladner, at FORM 49, sets forth a sample Sheriffs Deed. After setting forth the usual

words of grant and conveyance and a description of the property, it proceeds to set forth the

BEING CLAUSES which set forth where the title came from and whose title was granted and

conveyed by the delivery of the Sheriffs Deed. These sample being clauses read as follows:

"BEING the same premises which Richard Dintel and Maggie Dintel, his wife, by Deed
dated January 9,1966, and recorded in the County of Philadelphia in Deed Book C. A. D. No.
2142, page 171, granted and conveyed unto Martin Sellman, in fee.

BEING 6454 T Street, the same having been sold bv me to the said grantee, on the 1st
day of August, Anno Domini 1975, after due advertisement according to law, under and bv virtue
of a writ of EXECUTION issued on the 6th day of July, Anno Domini 1975, out of the Court of
Common Pleas of Philadelphia County as of March Term, 1975, Number 3809, at the suit of
Anna L. Lanning, Assignee of Edward H. Stanton, Mortgagee against MARTIN SELLMAN,
Mortgagor and Real Owner." (emphasis added.)

Although the above sample forin is a bit more elaborate and wordy than the standard

printed form used by Sheriff Robert B. Failor, the operative words as to the sale under the writ

of execution are substantially similar and obviously cannot be used to infer that the sale was of

the title of Robert B. Failor or of the-county.

Ladner. at FORM 97, provides a sample RECITAL OF TITLE BY SHERIFF'S SALE

that should be read in conjunction with the above sample abstract entries and the sample BEING

clauses as follows:
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RECITAL OF TITLE By SHERIFF'S SALE and Whereas, H
Ŝheriff of the County of Philadelphia, by deed poll under his hand and seal,

dated ... And recorded in the office for the Recording of Deeds in and for the County of
, in Deed Book No. Page , for the consideration therein mentioned, bv virtue of
a certain Writ of execution therein recited, granted and confirmed unto Charles Gav. hptr<=
assigns, forever, the said premises above described, as late the e.state of the .said Adam Brown.
with the appurtenances, according to the Acts of Assembly in such case made and provided, as
by said recited deed poll, duly acknowledged and entered among the records and proceedings of
said Court, relation thereto being had, appears." (emphasis added).

This would be placed in the deed of the individual who obtained the title by the Sheriffs

Deed. It shows also that the sheriff had not delivered his own or the county's title by virtue of a

wnt of execution, although he had no doubt taken the premises for the purpose of sale by virtue

of the writ. It should also be here pointed out that the recitals or references in the deeds that

pertain to previous titleholders are partly to enable an abstractor to search the indices in the

Recorder's Office. If he searches properly, he will find the property, despite having been

delivered by way of a Sheriffs Sale, listed as a grant out of the mortgagor in the grantor's index.

The entry will then refer him to the book and page where the Sheriffs deed conveying the

mortgagor's title is to be found.

The process of digesting cases as to their holdings and the principles of law set forth

therein can profitably be analogized to the process of abstracting and to concise fact pleading in

numbered paragraphs. Therefore, it is no doubt instructive to check the language used by the

pre-eminent digesters in Pennsylvania. These include: Thomas I. Wharton, A Digest of C.ases
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Pennsylvania (Philadelphia, 1822); Frederick C. Brightly, A Digest of the Deci.sinn. nfrh.

Courts of the State of Pennsylvania, from 1754 to 1877 (Philadelphia, 1877); George Whanon

Pepper and William Draper Lewis, A Digest of Decisions and Encvclonedia of Pennsvlvania

Law, 1754-1898, Being An Encyclopedic Summarv. Under Annrooriate Titles, of the l.aw of

Pennsylvania; Supported bv Compendious Statements of All the Cases Ever Decided Rv Cniirrq

of Record in the Commonwealth. (Philadelphia, 1900); Ruby R. Vale and Thomas E. Vale, Vale's

Pennsvlvania Digest. 1754-1907 (Philadelphia, 1908); Vale Pennsvlvania DiVest by West

Publishing Company (1962); and West's Pennsvlvania Digest 2d (1984). (The extracts are

annexed to the end hereof).

Since we are going to use the entries in these Digests as examples of usage it will be

instructive to check into the backgrounds of the gentlemen performing the digesting. Thomas L

Wharton (1791-1856) was a noted lawyer and author. After graduating from the University of

Pennsylvania in 1807, he began the study of law in the office of his uncle, William Rawle, a leader

of the Philadelphia bar. After beginning the active practice of law, he "became one of the most

teamed members of the bar, acquiring in particular, a master over the difficult branches dealing

with real property." In 1830 he was appointed with William Rawle and Joel Jones to codify the

civil statute law of Pennsylvania. He also authored a number of works on law besides the

abovementioned Digest. In addition to his legal endeavors, he was a contributor to the Analectic

Magazine and in 1815 succeeded Washington Irving as its editor. See his entry in 10 Dictionarv
of American Biogranhv (19361.
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Frederick C. Brightly (1812-1888) was also a lawyer and author. Bom in England, in
18j1 he emigrated to the United States, settled in Philadelphia, took up the study of law, and
was admitted to the bar in 1839. Mainly through an infinite capacity for taking pains, he acquired
an extensive practice. He authored a number of books on the law, including an exceptionally well-

received .4 Digest of the Laws of the United States (1858). He soon retired from active

practice to devote himself to authorship. "From 1868 onward he compiled a series of works,
which, because of their accuracy, completeness, and lucidity of statement, commanded the

confidence of the Pennsylvania bar and obtained a vogue beyond the confines of that state."

Among these was the Digest abovementioned. "Another valuable contribution was his work on a

well-known text. Digest of the Laws of Pennsylvania from the Year 1700, by John Purdon, Jr. He

edited the eighth edition in 1853, the ninth edition in 1861, and the tenth edition in 1873, the

digest being brought up to date in the intermediate years by annual supplements." His collection

of Pennsylvania laws 'hvas the most complete in existence." See his entry in 2 Dictionary nf

American Biography (1936).

George Wharton Pepper (1867-1961) was an 1887 graduate of the University of

Pennsylvania where he was the class~valedictorian. He read law in the offices of Biddle & Ward

while pursuing liis studies in the law school of the University of Pennsylvania. He earned his law

degree in 1889 and again graduated first in his class. He then began his practice in Philadelphia

which promptly earned liim fame as a lawyer. In 1893, while still maintaining his practice, he

became the Algemon Sydney Biddle Professor of Law at the University of Pennsylvania. In
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addition to practice and teaching he wrote numerous articles and books. "His well-known Digest
of Decisions and Encyclopedia of Pennsylvania Law, 1754-1898 (1898-1906), written with
William Draper Lewis, was revised and reprinted over the years... " For several years he was
the editor of the American Law Register and Review. For a time he also served as the Lyman

Beecher Lecturer at Yale University. In addition, for many years he served as a director of

American Law Institute and for a time served as its president. He was called "an astute,

respectable Philadelphia lawyer who achieved distinction." See his entry in 17 American

National Biography (1999). His co-editor, William Draper Lewis was a renowned professor at
the University of Pennsylvania's law school. He was also noted as a latter day editor of a

comprehensive edition of William Blackstone's Commentaries on the l aws of England generally
known as Lewis's Blackstone (1897).

Ruby R. Vale and Thomas E. Vale were among the brighter lights of the Cumberland

County bar and their Digest served as an important source of information for Pennsylvania

lawyers and is now continued by West Publishing Company in many volumes. The Vales are

mentioned in numerous places in Cumberland Justice. Legal Practice in Cumberland rnnntv

1750-2000 (2001), see especially page 154 with reference to the Digest.

All of the abovementioned Digest editors were men of eminent learning in the law and

well respected by other members of the profession. They were also literate and capable of an

accurate usage of the English language. Tlie extracts from their Digests show how they used the

words "seized" and "taken" in connection with writs of execution or their procedural precursors.
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They obviously knew that a Sheriffs sale or "taking" under a writ of execution on a levy for sale
does not involve the Sheriff taking the title for himself or for the county. Although the attached
extracts are not exhaustive, they are certainly a fair and representative sampling of usage.

It should also be kept in mind that the word "take" has many possible meanings and

synonyms. See, for example, P. Roget, Thesauru.s nf English Words and Pbrase.g at 751, 789, 791
(Rev. Am. ed., 1936); G. Crabb, English Svnonvmes Fxplained In Abhabetical Order With

Copious Illustrations and Examples Drawn From The Rest Writer*; at 178-179, 580, 788-789
(New ed., 1879); R. Soule, A Dictionary of English Svnonvms and SvnonvTnou.s Eyprp«;dr.n.; at
405,455 (Bantam ed., 1960). Among the most common usages are the pairing of "take" and
seize. These are precisely the usages that have been used in connection with Sheriff's Sales,

levies, writs of execution, and the like since at least the statute of 1705. As the editor of the

editor of the 6th ed. of Black's Law Dictionary n points out at p. 1453: "The word 'take'

has many shades of meaning, with the precise meaning which it is to bear in any case depending
on the subject with respect to which it is used; e.g., eminent domain; larceny; arrest" In this case

it was used in connection with a Sheriffs Sale and we do not know how it can be made any

clearer as to what i t means. ~

5. In any event, even if the Sheriff can be construed as having taken title to the premises
in question, he did not take such title in a fashion that would prevent the running of
adverse possession against the premises.

For the most part. Defendants base their argument on this point on the case of Young v.
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Brush Mountain Sportsmen\s Association, 697 Pa. A.2d 984 (Pa. Super. 1997). Defendants
totally mischaracterize the statement in the case by saying that "the county sheriff" owned the
premises there in question. The case actually clearly states at p. 991 the following: "The
property remained in the Baker family until 1936, when it was bought hv the county as a result

of a tax sale. See Exhibit 14A (commissioner's deed and deed poll). Appellee's grantors, Paul
Walker and other individuals bought the land in 1946 from the county See id. (deed of
trustee to appellee's grantors)." Please note, not only is there no mention whatsoever of the

Sheriff of the county being involved with the tax sale, it clearly states that the county bought
the land, it did not take title in any manner merely by issuing a writ or levy and holding a sale. It
was a purchaser at the sale. It therefore took title to the land as any other purchaser of property
would have, although holding as a trustee for public purposes. This case obviously does not

stand for the proposition that a Sheriff takes title to property at all, even if the county purchases

i t .

More importantly there are other concerns with the whole theory advanced by

Defendants. For instance, when the county takes title to lands at a tax sale, it takes such title as a

trustee for the various taxing authorities and districts involved. Roth's Appeal 159 Pa.Super.

145, 151, 47 A.2d 716, 719 (1946). If the Sheriff does somehow take title to the premises in

question, he must do so on behalf of the private mortgagor, who has title, or else on behalf of the

private mortgagee who has a defeasible title. Unless he totally usurps the title and violates his

oath of office, he can only hold the title for the benefit of a private individual and not for the
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benefit of the public. When county property is held for such non-public benefit, the statute of
limitations will, in fact run against the county, even though it is a political subdivision of the
Commonwealth. Defendants primary case relies upon the holding Torch v. Constantinn 227 Pa.

Super. 427, 323 A.2d 278 (1974) wherein at Pa. Super. 429, A.2d at 279 it is said: "As to

political subdivisions, such as counties, townships and boroughs the rule seems to be that title by
presumption against such goveming bodies. .. may be asserted unless the land in question is
devoted to public use." The statement in Torch is based upon the unanimous decision of the

Pennsylvania Supreme Court, per Sharswood, J., in Evans v. Trie County 66 Pa. 222 (1871)
wherein it is stated: "That the Statute of Limitations (with regard to adverse possession) runs

against a county or other municipal corporation, we think cannot be doubted. The prerogative is
that of the sovereign alone: Nullum tempus occurrit reipublicae (no time runs against the state).

Her grantees, though artificial bodies created by her, are in the same category with natural

persons." A more direct comment on the original doctrine from which the above maYim is derived.

Nullum tempus occurrit regi (Lapse of time does not bar the right of the Crown) makes the point:

"The doctrine, "Nullum tempus occurrit regi," in its enlarged scope, is the invention and one of

the instruments of despotism, and has no place in free countries, if it be attempted to go beyond

the point of application strictly to holdings for the public user by the people, such as streets,

parks, necessary grounds for courthouses, jails, public hospitals, etc." Warren Cnuntv v. T.amkin.

93 Miss. 123, 161,46 S. 497,22 L. R. A. (NS) 920, 922 (1908).

6. This whole motion and argument is an exercise in the worst kind of sophistry and is
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designed to harass, vex and annoy John and Gail Lawyer and to eat out their sustenance.
On the face of it this whole motion and argument appears to be bom of an inability to

read or comprehend the English language. It begins by asserting that a tax sale took place when
clearly none did. It would be a most polite and charitable understatement to say that it then
degenerates into a Tour deforce of fundamental misapprehensions and of fallacious and specious
reasoning.

Lord Atkin, when reviewing a similar situation, once said;

I know of only one authority which might justify the suggested
method of construction:

When I use a word,' Humpty Dumpty said in a rather scornful tone, 'it means just
what I choose it to mean, neither more nor less.' 'The question is,' said Alice, 'whether you can
make words mean so many different things.' 'The question is,' said Humpty Dumptv. 'which i.s
to be ma.ster--that's all.'"" (emphasis added). Per Lord Atkin, quoting L. Carroll, Through the
Looking Glass, ch. 6. Liveridge v, Andor-̂ nn [loa?] a c oas

We think the mles of reading, speaking, and drawing appropriate conclusions therefrom

are basic. Additionally, the legal principles clearly applicable to these pleadings and the issues

involved are basic as well.

Unfortunately- "The clearer a thing is, the more difficult it is to find any express

authority or any dictum exactly to the point." Panama & So. Pacific Tel. Co. v. Tndi'a Rubber.

Gutta Percha & Tel. W. Co. (1875) 10 Ch. App. 515, 526 (per Lord Justice James).

It is also exceptionally difficult, if not literally impossible, to anticipate all the possible
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permutations of a fallacious and specious series of arguments. When faced with such problems
as encountered herein, one has little real choice but to advert to basic and flmdamental principles.
Despite the fact that a lot of the issues addressed herein are founded on legal principles supposed
to be common knowledge, trying to find cases to explain them and to provide citations is time

consuming, tedious and much akin to trying to prove 2+2=4 by the use of an algebra book.

John and Gail Lawyer are hardworking wage eamers of modest means. They came into
court with the idea that they could peacefully assert their rights and have them protected.

Arrayed against them are, at least, an apparently large Limited Liability Company, an apparently
large corporation, a bank, and a title insurance company.

"Laws are made for men of ordinary understanding and should, therefore be con.stnierl hv
the ordinary rules of common sense. Their meaning is not to be sought for in mettqjhysical
subtleties, which may make anything mean everything or nothing, at pleasure. It should be left to
the sophisms of advocates, whose trade it is, to prove that a defendant is a plaintiff, though
dragged into court, torp cqUo (by twisted neck), like Bonapartes' volunteers, into the field in
chains, or that a power [of oppression] has been given (Emphasis added). Thomas
Jefferson's Letter of 12 June 1823 to Associate Justice of the Supreme Court, William Johnson,
appointed by Jefferson in 1804, in 7 Works of Thomas Jefferson 297 (H. Washington, ed
1 8 5 4 ) . _ s .

42 Pa.C.S.A. s. 250j(7) provides for an award of counsel fees as a sanction against any

participant for dilatory, obdurate or vexatious conduct. Unless the exercise of going to court is

going to be allowed to degenerate into the picture of cynicism and sophistry painted by Thomas

Jefferson, we believe this motion and the arguments advanced thereon by Defendants should

certainly qualify for an award of attorney's fees.
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C.C.R. P. 210-6 provides rules re: briefing schedules. The brief in support of this motion
was not delivered to counsel for Lawyers until late morning Monday October 15, 2001 by way
of Federal Express. This prevented counsel from obtaining knowledge as to Defendants' precise

arguments and from working on any direct response over the weekend. We think the real

purpose behind this whole motion is patently clear and obvious. It is designed to vex, harass,
and annoy Lawyers and to make the financial costs of pursuing and protecting their rights

financially impossible to bear.

C O N C L T J S T O N :

This motion put forth by Defendants should obviously be denied.

Respectfully submitted.

Charles E. Shields, III
Attorney I.D. #38513
6 Clouser Road

Mechanicsburg, PA 17055

Attorney for Plaintiffs.
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(a) What interest in lands may be taken in execntinn on a fi.fa

30. Under the act of 1705, [1 Sm. Laws 57] all possible titles, contingent or otherwise, in lands
where there is a real interest, may be taken in execntinn
Humphrey's Les. y. HumphrRyR l Yeates 427.
Hurst y Lithgnw, 1 Yeates 24.

31. Therefore a vested remainder in tail may be sold by the sheriff.
Humphrey's Les. y. Humphrev.s 2 Dall. 223. S. C. 1 Yeates 427.

32. So the interest of tenant by the curtesy initiate in the wife's land, may be taken in execution
f^his debts.
Burd V Dansdale. 2 Biim, 80. 91.

33 But the interest of an heir apparent, is not subject to an execution
Humphreys' Les. y. Humphreys 1 Yeates, 249.



By Frederick C. Brightly. Esq., A Digest of the Decision nfthe Court.s of the State nf Psnna
from 1754 to 1877

Vol. IA - H

Phila; Kay & Brother, 1877

VI. What may be taken in execution.

All possible contingent interests in lands (such as a vested remainder in tail) mav be taken in
execution. Humphreys v. Humphreys. 2 Dall, 223; s.c. 1 Yeates 427. Thomas y. Simpson 3
Perm. St. 60.
Drake v. Brown 68 Ibid. 223.

The estate of one claiming by executory deyise, mav be taken in execution, during the
continuance of the previous estate. De Haas v. Bunn. 2 Penn. St. 335.

An improvement-right mav be taken in execution: and the purchaser may go on and complete the
settlement.
Myers v. Mvers 8 Watts 430.

A church, and the lot upon which it is erected, mav be taken in execution, like any other real
e s t a t e .

Presbyterian Congregation v. Colt. 2 Gr. 75.

A ground-rent mav be taken in execution.and sold by the sheriff
Hurst y. Lithgrnw 2 Yeates 24.

Where a recognisance is given in the orphans' court, to secure a widow's interest in her
husband's real estate, it is in the nature of a rent-charge, and may be taken in execution on a
judgment against her.
Shaupe v. Shaupe. 12 S. & R. 9. - -

An unexecuted warrant for land, in the hands of the deputy-surveyor can not be taken in
execution, as the property of the warrantee.
Heath v. Knapp 10 Watts 405.
Kinter v Jenk.s 43 Penn. St. 445.

The interest of a mortgagee, whether equitable or legal, cannot be taken in execution.
Rickert v. Madeira. 1 Rawle 325.

After a lapse of two years from a treasurer's .sale of unseated lands, there is no such title in the
onginal owner, as can be taken in execution.
Church y Riririle 6 W. & S. 509.



lurch V. Riddle. 6 W. & S. 509.

If a party in possession under a parol contract of sale, abandon his rights under it, and attorn to
his vendor as tenant, there is no title, legal or equitable, remaining in him, which can be taken in
e x e c u t i o n .

Zimmerman v. Wenp̂ rt 31 penn. St. 401; s.c. 33 Ibid. 508.

Where a canal company has an assessment of damages, for cutting its canal through a person's
land, and the damages are paid, but the work is subsequently abandoned, the company has not
such interest in the land, as can be taken in execution ; it has merely an easement.
Spear V. Allison, 20 Penn St. 200.

Land which has been condemned for public use, cannot be taken in execution.
Moore v. Barrett, 6 Phila. 204. s.c. Bean v. Kiilp. 7 Ibid. 650.

Property in the hands of a receiver cannot be taken in execution under a judgment at law.
Robinson v. Ohio and Pennsvlvania Railroad Co. 2 Pitts. 257.

Under a judgment on a bond accompanying a mortgage, the plaintiff may take in execntinn other
lands than the mortgaged premises.
Morris v. McConauphev 1 Yeates 9.

Though the lien of a judgment be restricted to certain real estate, other land may
execution.
Parsed v. Hntohm.;nTi, 2 w. N. C. 305.

Bank-stock actually assigned, with power of attorney, cannot be taken in execution under the act
of 1819, as the property of the assignor; though not actually transferred upon the books of the
bank.
Commonwealth v. Watmmiph 6 Whart. 117.

The act of 1819, authorizing stocks to be taken in execution and sold on a fi.fa. is not repealed
by that of 1836.
Lex v. Potter 16 Penn. St. 295.



necessary to the existence and maintenance of the object for which they were created, cannot be
seized in execution and sold.
Susquehanna Canal Cn. v Rnnham, 9 W. & S. 27.



George Wharton Pepper and Wm. Draper Lewis
A Digest of Decisions and Encyclopedia of Pennsylvania Law, 1754-1898, Being An
Encyclopaedic Summary, under appropriate Titles, of the Law of Pennsylvania; Supported by
Compendious Statements of AH the Cases Ever decided by Courts of Record In The
Commonwealth. (Phila., Rees, Welsh <6; Co., 1900)

" E X E C U T I O N S '
V. 7 at 10582. lU. What property mav be levied upon under a fieri facias:

(A) Interests in Land
1. In General

"In Pennsylvania, all possible titles, vested or contingent, in land, may be taken in execution and
sold, provided there is a real interest, legal or equitable in the defendant in the execution."
Humphrev.s v. Humphreys. I Yeates 427 (1795) s.c.2 Dall. 223;
De Haas v Bunn. 2 Pa. 335 (1845)

A vested remainder in tail mav be taken in execution and sold by the Sheriff, during the
continuance of the particular estates Humphreys v. Humphreys. 1 Yeates 427 (1795) s.c.2 DaJl.
223. So likewise, the estate of one claiming by executory devise, is, during the continuance of the
previous estate, the subject of lew and sale De Haas v. Bunn. 2 Pa. 335 (1845) where land is
devised to one (if he shall be their living) on the coming of age of another, subject to the payment
of a certain sum, and if he shall die leaving no issue then over, he has such an in, in the land,
during the minority, as may be taken in execution and, after the termination of the minority, the
Sheriffs vendee of such interest is entitled to possession. Drake v. Brown. 68 Pa. 223 (1871)

*
*

Where land is devised, subject to a valuation to be made at a certain time, the devisee has an
interest which may be taken and sold under execution against him,.. Hart v Homiller 20 Pa.
248 (1853)

A rent reserved on a conveyance in fee, with clauses of distress and re-entry, mav be taken in
execution. Hurst v. Lithgrow. 2 Yeates, 24 (1795) and also, Streaper v. Fisher. 1 Rawle, 155
(1829).

It follows from the rule that a judgment binds whatever interest in land the debtor may have,
which interest may be levied upon and sold ... Mitchell v. Hamilton. 8 Pa. 486 (1843) overruling
Minierv Saltmarsh, 5 Watts 293

The nature of a widow's interest in her husband's land is not changed by proceedings in partition
resulting in sale of the land, and remains a life estate which may be seized and sold for her debts.
Kunseiman v Stine. 183 Pa. 1 (1897) s.c. 41 W.N.C. 82

Though her interest be charged upon the land and secured by recognizance in the Orphan's
Court, it is real estate, not a mere chose in action, can therefore be levied upon and sold under
judgment and execution against her. Shaupe v. Shaupe. 12 S. & R. 9 (1824)



Where the testator directs that the residue of his estate, except a house devised to his wife in
addition to her dower, shall descend in the manner directed by law, when no will is made, the
interest of the widow, whether held to be under the intestate laws, or as devisee, is the subject nf

and judicial ?ale under proceedings against her. Thomas v. Simpson. 3 Pa. 60 (1846) Rogers,
J. In Pennsylvania, a judgment is a lien on every kind of equitable as well as legal interest in land
vested in the debtor at the time of the judgment, and such interest may be seized and snld in
execution in payment of debts."

"Although the land mortgaged may be taken in execution for the debt of the mortgagor, it is notliable upon process against the mortgagee before foreclosure of the equity of redemption." Asay
V. Hoover. 5 Pa. 21 (1846) per Bell, J.

The right to land acquired by actual settlement, may be taken in execution on a judgment against
the settler, and the Sheriffs vendor may complete the settlement by his tenant. Mvers v
Mvers. 8 Watts 430 (1839)

".... Which could be taken in execution and sold..."
Church V. Riddle. 6 W.&S. 509 (1843) Huston, J.

Where the party in possession of land, taken in execution under a judgment against him...
McDermntt v Crippen 5 Law Times (K.S.) 109 (1853) Handley; PJ
also Wetherill v. Currv. 2 Phila. 98 (1856), Sharswood. J.



(Ruby) Vale's Pennsylvania Digest. 1754-1QO?

At 9467
Vin - PROPERTY Subject To Execution;

A. Personal Property.
(a) Personal Property Subject to Execution

at 9471. - An execution & levy is entirely Compatible with a continuing pronertv right in the
debtor, sufficient at least for sale & transfer.
Robinson v. Hart, 23 Pa. Super. Ct. 299

at 9475. - The Real Estate.
All possible contingent interests in lands (such as a vested remainder in tail) may be taken in
execu t i on .

Humohrevs v Humphreys 2 Dallas 223, 1 Yeates 427.
Thomas v Simpsnr|, 3 Pa. 60.
Drake v Brown, 68 Pa 223.

The estate of one claiming by executory devise mav be taken in execution during the continuance
of the previous estate.
De Haas v. Bunn 2 Pa. 335.

An improvement right maybe taken in execution, and the purchaser may go on and complete the
settlement.
Mvers v Mvers 8 Watts 430.
see, also, Carkhuff v Anderson. 3 Binn. 4.

at 9476. - A church and the lot upon which it is erected mav be taken in execution like any other
real estate.
Presb. Cong'n v. Colt. 2 Grant 75.

A ground rent may be taken in execution and sold by the sheriff Hurst v. Lithwow 2 Yeates 24;
Streaper v. Fisher, I Rawle 155

Where a recognizance is given in-the Orphan's Court to secure a Widow's interest in her
husband's real estate, it is in the nature of a rent charge, and mav be taken in execution on a
judgment against her. Shauoe v. Shaune 12 S. & R. 9.

An unexecuted warrant for land in the hands of the deputy surveyor cannot be taken in executior
as the property of the warrantee.
Heath v. Knapp, 10 Watts 405.
Kinterv. Jenks. 43 Pa. 445.



The interest of a mortgagee, whether equitable or legal, cannot be taken in execution.
Rickert V MaHeira, 1 Rawle. 325.
See, also, Asav v. Hoover. 5 Pa. 21

After a lapse of two years from a Treasurer's sale of unseated lands, there is no such title in the
original owner as can be taken in execution. Church v RidHlp, 6 W.& S. 509.

If a party in possession under a parol contract of sale abandon his rights under it and attorn to his
vender as tenant, there is no title, legal or equitable, remaining in him which can be taken in
execution. Zimmerman v. Wengert. 31 Pa. 401, 33 Pa. 508.

Where a canal company has an assessment of damages for cutting its canal through a person's
land and the damages are paid, but the work is subsequently abandoned, the company has not
such interest in the lands as can be taken in execntinn' it is merely an easement.
Snearv. Allif^nn, 20 Pa. 200
Land which has been condemmed for public use cannot be taken in execnrion
Moore v. Rarrctt 6 Phila. 204.
Bean v. Knlp, 7 Phila. 650.

Property in the hands of a receiver cannot be taken in execution under a judgment at law.
Robinson v. Ohio & Penna. R R Co., 2 Pitts. 257.



Vol. 15B Yale Pennsylvania Digest (1962)

n Property Subject to execution
(Key) 20 Personal property in general-

Pa. 1804, The Sheriff is bound to sell the defendant's personal property before taking his lands
in execution
Mavburv y Tnne.s, 4 Yeates 21.

(Key) 21 Real Property in general
Pa. 1881. An interest in growing timber, where no immediate severance is contemplated, may be
taken in execution and sold as real estate-
Wilson v Douglass. 10 W.N.C. 527

Pa 1915. After acquired realty may be seized under execution and sold in satisfaction of a
judgment.
King y. Kino 93 A. 20, 247 Pa. 89

Com. PI. 1878. When a plaintiff's Judgment is not a lien upon lands seized under exeaitinn he
will be enjoined from selling it, although he may seize and sell any other property of dependant
White V Bennett 1 Susq. L. Chron. 31

Com. PI. 1939. It has been the practice in Pennsylvania for a judgment creditor to seize and sell
in satisfaction of his debt any real estate in which his debtor has or is believed to have an interest.
Wiercin-ski V f er.nf>, 20 Erie 366

(Key) 29 Corporate StockThe Act of March 29, 1819, 7 Sra. L. 217, 12 P.S. SS. 2261, 2267, authorizing stocks to be taken
in execution and sdd on a fi. fa., was not repealed by that of June 16, 1836, P.L. 755.

Pa. 1851. Lex v. Potter, 16 Pa 295, _
Com. PI. 1889. First National Bank v Kniint7 6 Pa. C.C. 249

Stock in a building society, which has been assigned to the corporation as collateral security for a
loan, cannot be seized in execution and sold under a fi. fa.; the plaintiff must reson to an
attachment.
Pa. 1879, Barley's Appeal 89 Pa. 411, 7 W.N.C. 184
Dist. 1874. McKee v. Mnnre I W.N.C. 112.

National Bank Stock may be seized and sold under an execution issued under the state laws.
1895. In re: Braden's Fstate 30 A. 746, 165 Pa. 184, 42 P L.J, 245, 35 W.N.C. 497.

Com. PI. 1895. Spring City National Bank v Pottstown National Bank, 11 Montg. 64 .



Pa, 1841. Bank Stock actually assigned, with power of attorney, cannot be taken in execution
under the Act of March 29, 1819, 7 Sm. L. 217. 12 P.S. ss. 1052 note 2114, 2264, as the
property of the assignor, though not actually transferred upon the books of the bank.
Com. V. Watmnnt>h, 6 Wti 117.

Pa. 1851. Act̂March 20, 1819, s. 2, authorizing stock held in corporations by individuals in their
own names, and which is not claimed by any other person," to be taken in execution and sold in
the same maimer as goods, is not repealed by Act June 16. 1836, 12 P.S. s. 2091,
subjecting to execution "stock owned by any defendant in any body corporate," and prescribing a
mode of seizing stock "if it shall be held in another name than that of the real owner."
Lex V. Potters. 16 Pa. 295

Com. PI. 1939. A levy upon shares of corporate stock is valid under section 13 of the Uniform
Stock Transfer Act of May 5, 1911, P.L. 126, 15 P.S.
S313, if and only if the stock is either actually seized or its transfer is enjoined.
Jaski V. Leider. 34 D. & C. 480

Dist. 1860. The stock of a corporation, held by a defendant in his own name, may be attached in
the hands of the company; or the plaintiff may seize and sell it on a fi.fa.
Bonaffon v. Wvoming Canal Cn 4 Phila. 29, 17 L. I. 52

(Key) 31. Particular Estates or Tnteresfs
A ground rent may be taken in execution and sold by the Sheriff.
Pa. 1795. Hurst v. Lithgow. 2 Yeates 24,1 Am. Dec. 326.
Dist. 1813. Case of Vandevender. 2 Browne 304.
DisL 1836. Farmers' & Mechanics' Bank v. Schreiner. 1 Miles 291.

(Key) 33. Real Property
All possible contingent interests in lands, such as a vested remainder in tail, may be taken in
executiqn.
Pa. 1795. Humphreys v. Humnhribs': 2 Dall, 223, 1 Yeates 427, 1 L. Ed. 357
Pa. 1846. Thomas v. Simpson. 3 Pa. 60.
Pa. 1871. Drake v. Brown. 68 Pa. 223.

Pa 1795. A vested estate in remainder is subject to lew and sale under execution.
Humphreys v. Humnhries. 2 Dall. 223, 1
L. Ed. 357, 1 Yeates 427.

An improvement right may be taken in execution, and the purchaser may go on and complete the
set t lement .
Pa. 1810. Carkhuff v. Anderson. 3 Binn. 4.
Pa. 1839. Myers v. Mvers. 8 Watts 430.



An unexecuted warrant for land in the hands of the deputy-surveyor cannot be taken in exemirinn
as the property of the warrantee.
Pa. 1840. Heath v. Knapp. 10 Watts 405.
Pa. 1863. Kinter v. Jenlcs. 43 Pa. 445.

Pa. 1852. Where a canal company has an assessment of damages for cutting its canal through a
person s land, and the damages are paid, but the work is subsequently abandoned, the company
has not such interest in the land as can be taken in execution: it has merely an easement.
Snearv. Allison 20 Pa. 200.

If a party in possession under a parol contract of sale abandon his rights under it and attorn to his
vendor as tenant, there is no title, legal or equitable, remaining in him which can be taken in

Pa- 1858. Zimmerman v. Weneert. 31 Pa. 401.
Pa. 1859. Weneertv. Zimmerman 33 Pa. 508, 1 Pears. 492.

Pa. 1871. All possible titles, vested or contingent, in real estate, may be taken in execution.
provided there is a real interest in the defendant, legal or equitable.
Drake v. Rmwn 68 Pa. 223.

Pa. 1880. Land held by a husband and wife as tenants by entirety is not suhiect to he taken in
execution for the debts of the husband.
Holcomh V People's Sav. Rank- 92 Pa. 338.Holcomh V People's Sav. Rank- 92 Pa. 338.

Pa. 1881. An interest in growing timber, where no immediate severance is contemplated, mav be
taken in executinri and sold as real estate.
Wilson v. Trvin 1 Penny. 203, 10 W.N.C. 527.

Pa. 1897. A widow's dower is a life estate and may be sold for her debts. It may be taken In
execution, and unless a lien creditor applies for a sequestrator under the Act of October 13, 1840,
P.L. 1841, 12 P.S. s. 2471, may be sold under a Vend. Ex.
Kunselman v Stine, 38 A. 414, 183 Pa. 1, 41 W.N.C. 82.
• • *

Com. PI. 1872. The interest of a purchaser under an executory contract, whereby he undertakes
to support the vendor during life, at the expiration whereof he is to be the owner of the land, mav
be taken in execution for his debt; the purchaser at sheriffs sale will take subject to the
performance of the articles.
Loudermilch v. Loudermilch, 2 Pears, 134.



Com. PI. 1876. Though the lien of a judgment be restricted to certain real estate, other land mav
be taken in execution.
Parsed v. HiitcbinsoTi, 2 W. N.C. 305.

Com. PI. 1878. The creditor of a life tenant of realty cannot take the property itself in execiitinn̂
even though there is a power of sale vested in the life tenant, and a right to use the proceeds for
support, where there is a remainder over of what is unexpended, and the tenant for life has not
exercised the power of sale.
Donohugh V. Helmp 12 Phila. 525, 35 L.I. 274, 5 W.N.C. 539.

• • •

Orph. 1878. Prior to the passage of the Act of March 22, 1850, P.L. 233, 42 P.S. s. 882, a
husband's contingent interest, as tenant by the curtesy, in a tract of land in which his wife had a
vested remainder in fee, could be taken in execnnnn
Beam v. Hamilton, IQ Lane. Bar 69.

(Key) 34. Property Leased.

A g r o u n d r e n t

Pa. 1795. Hurst v
Pa. 1829. Streaner v

le taken in execution and sold bv the sheril
jthgrow, 2 Yeates 24, 1 Am. Dec, 326.
'• Fisher. 1 Rawle 155,18 Am. Dec. 604.

Pa. 1795. A grant by C. to E. of all his interest in certain lands, reserving to C., his heirs and
assigns, an annual rent, with a proviso that, if E. shall pay to C. a certain gross sum in
installments, then and in that case the rent should cease, and a covenant on the part of E. to pay
the gross sum, constitutes a ground-rent deed, and the interest of C. mav he taken in execiitinn
ana so la hv fh f * shenff

^urst V. Cithgrow, 2 Yeates 24, 1 Am. Dec. 326.

Pa. 1834. Goods leased for a year cannot be seized and taken in execntinn as the property of the
lessor, but the sheriff may sell them subject to the right of the lessee.
Srodes v. Gaven 3 Watts 258.

(Key) 38. Real Property.

Pa, 1791. Under a judgment on a bond accompanying a mortgage, the plaintiffmay take in
execution land.s other than the mortgaged premises.
Morris v. McConaughv. 1 Yeates 9, 2 Dail. 189, 1 L. Ed. 343.

The interest of a mortgagee, whether equitable or legal, cannot be taken in execntinn
Pa. 1829. Rickert v. Madeim. I Rawle 325.
Pa. 1846. Asav v. Hoover. 5 Pa. 21, 45 Am.Dec. 713.



Pa. 1829. A mortgagee's interest in land, whether the mortgage be equitable or legal, cannot he
taken oq ê cecytjon before foreclosure of the equity of redemption.
Rickert v Madeira, 1 Rawle 325.

An absolute deed, if intended as security for a loan, is only an unrecorded mortgage; and the
premises having been taken in execution and sold as the property of the alleged mortgagor, the
purchaser may recover from the mortgagee without repa5nnent of the loan.
Fredericks v Torrnrnn 100 Pa. 413, 12 W.N.C. 60, 39 L.I. 229.

(Key) 40 Equitable estates or interests in general.

An equitable interest in land can be seized and sold on execntinn
Pa. 1823. Auwerter v Marhint, 9 S. & R. 397.
Pa. 1827. Hawthorn v Rrnn^nn 16 s. & R. 269.

Pa. 1850. Where property bid in at sheriff s sale by a third person was in fact bought for the
debtor, and paid for widi his money, and used by him, the jury may infer that the property is in
him, and, if so, the sheriff would not be liable for seizing and selling it under a second execution
against the same person.
Walter v. GemnT̂ t, 13 Pa, 515, 53 Am. Dec. 491.
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EXECUTION:

n. PROPERTY SUBJECT TO EXECUTION

(Key) 21 Real Prop, in General: When property or a right in or to property is salable, it is
seizable, and the Sheriff can sell upon execution and convey anv oronertv. real or personal,
tangible or intangible, which may be sold, and transfered by the owners thereof at voluntary sale
QQrdony,_R̂  36 A 2d 841, 154 Pa Super. 594

PA. Com. PI. 1939. It has been the practice in Pennsylvania for a judgment creditor to seize and
sell in satisfaction of his debt any real egtate in which his debtor has or is believed to have an
interest Wiercinslci v. T.ennt- 20 Erie 366


