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Plaintiffs, John W. Lawyer and Linda Gail Lawyer, his wife, by and through their

attorney, Charles E. Shields HI, file this second written brief in opposition to Defendants'

Motion for Judgment on the Pleadings pursuant to Rule of Civil Procedure 1034 and in response

to Defendants' Reply Brief in Support of Its Motion for Judgment on the Pleadings, and in

opposition thereto state the following:



I- INTRODUCTION. Defendants filed a Motion for Judgment on the Pleadings, listed

the same for argument, provided a Brief of their arguments and attended argument court. At

argument court Defendants admitted that their argument was based on a faulty and improper

reading of their keystone cases. Although it was pointed out with what we believed to have been

considerable detail and vigor that the Sheriff does not take title at all at a tax sale or at a Sheriffs

sale. Defendants continue to persist in their argument. In their latest foray into this area of the

law Defendants boldly state as one of their apparently now two principal arguments that; "THE

YOUNG ANALYSIS IS APPLICABLE TO THIS CASE BECAUSE IN BOTH A TAX SALE

AND MORTGAGE FORECLOSURE, THE SHERIFF OBTAINS LEGAL TITLE, THEREBY

STOPPING THE ADVERSE POSSESSION CLOCK AND DIVESTING ANY ACCRUING

ADVERSE POSSESSORY INTEREST IN THE PROPERTY. "

Defendants continue for some reason, unfathomable at least to us, to grossly

mischaracterize both the facts and the legal principles involved in Young v. Brush Mountain

Sportsmen's Association. 697 A.2d 984, 991 (Pa. Super. 1997). For example. Defendants, inter

alia, state at page 2 of their latest brief: "the [Young] Court determined that the sheriffs sale

conveyed title to the property free and clear of encumbrances, including any adverse possessory

interest." (emphasis added). We have already pointed out what the case actuallv states in its

own words in our original brief at page 37. The sheriff never took nor held any title in that case,

legal or otherwise. We would repeat and re-emphasize what we have already there stated and
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would request the court to re-read the Young case. The persistent mischaracterization of this case

in light of the gross errors which have been duly pointed out is more than a little puzzling and

disturbing.

As an apparent subsidiary argument, at argument court, counsel for Defendants stated

that "one cannot give a title which one does not have." In their second brief, apparently as an

additional argument along these lines, it is stated. "The Cumberland County Sheriff must have

had legal title in order to convey the same to the purchaser." We have already addressed at

considerable length the nature of the title "taken," how it is "taken," and whose title is conveyed

by and through a Sheriff s Sale (See especially pages 15 through 18 of the original brief)

Almost all general propositions in the law must be viewed in context and are generally

subject to known and notable exceptions. In point of fact, the title conveyed by the Sheriff at a

Sheriff s Sale is not his title nor is it the title of the county. The title conveyed by the Sheriff is

that of the mortgagor or the judgment debtor.

Perhaps another real life example may prove instructive. We here offer an actual sample

of a standard Sheriff s Deed as used before the modern tendency to streamline the wording in

deeds came into vogue. It offers more detailed statements instead of the more modern short

statements that rely on necessary implications and presume some reasonable knowledge of real

property law in those involved in the transactions:

"Now know ye, that I [Frederick Stone] the said Sheriff, for and in

consideration of the said sum of 60 pounds to me in hand paid by the said
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George Eichelberger [George Eichelberger was the purchaser at SheriflFs' Sale] at
or before the ensealing and delivery thereof, the receipt and payment whereof is

hereby acknowledged, have granted, bargained and sold and delivered, and by
force and virtue of the said recited writs, and by the laws and constitutions of

this province of Pennsylvania, do grant, bargain, sell and deliver unto the said

George Eichelberger, his heirs and assigns, all that [ description of property]

containing twenty acres and the usual allowance, be the same more or less [
recital of chain of title into William Bennett, the debtor whose lands were taken]

together with all and singular the houses and outhouses, edifices and buildings,
thereon erected and being; and also, all and singular the rights, easements and

appurtenances to the same [property] belonging or in anywise appertaining, and
the reversions and remainders thereof; and, also, all the estate, right, title-

interest. benefit, claim and demand whatsoever, of him, the said William

Bennett rWill iam Bennett was the debtor whose lands were levied upon and

sold], both at law and in equity, or otherwise, howsoever, of, in, to, and out of

the same premises and every part thereof, to have and to hold the said

[property] with its appurtenances, hereditaments and premises, hereby granted
and released, or mentioned so to be, with their rights, members and

appurtenances, unto the said George Eichelberger his heirs and assigns, etc."
This deed was taken from the case of Grubb v. Guilford. 4 Watts (Pa.) 223, 229 (1835).

The deed itself is a transcript of the original which was executed and acknowledged on 10

August 1771.

In addition to the deed above recited we quote from Robert Devlin, The Law of Real

Propertv and Deeds, vol. 3, sect. 1436 at page 2594 (3d ed., 1911): Chapter XXXIX, DEEDS

ON EXECUTION SALE: "Sect. 1436. Title obtained by purchaser.--The sale can transfer
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only the title of the judgment defendant .[e.g., the mortgagor's title]" (underlined emphasis

supplied).

This statement of a well-known and long held principle is based on a host of cases from

virtually everywhere. We have appended a photocopy of this section and its footnote to this brief.

Defendants seem to be arguing that because the Sheriff signs the deed, he conveys his

own legal title. However, it is well known that merely signing the deed and conveying a title does

not make it the title of the signer of the deed. His capacity as signer and the title itself must be

viewed carefully before making such an assertion. For only one pertinent example, take the case

of an agent (as pointed out in our original brief, the sheriff acts as a special agent for the sale of

the title of the mortgagor on behalf of and at the partial direction of the mortgagee by virtue of a

writ of execution). An agent or attorney-in-fact signs a deed on behalf of his principal. The mere

fact of his signing and his authority to do so, however, gives him no interest in the title, nor right

to assert title against anyone, except on behalf of, and as the title of, his principal. He is

authorized to sign the deed and deliver the title of his principal. He does not deliver any title of

his own by so doing. See, for example in this regard, Bouvier's Law Dictionary (1914 ed.),

"ATTORNEY, Attorney-in-fact," at page 282 and "PRINCIPAL AND AGENT" at pages

2687, 2690, 2700-2701. See, also, Ladner on Conveyancing in Pennsylvania (rev. 4th ed., 1979)

at sects. 12.27 (a); 17.02; 21.04(2); and FORMS 7, 8. 12, 39. and 94.

Defendants also state: "Furthermore, the purchaser at the sheriff's sale acquires the

equitable title at the sale, and acquires legal title by the sherifTs deed." This may be true but the



only reason we see for saying so is to try to make an argument (although not really articulated as

such) that somehow the buyer's obtaining an equitable title at the point of the sale means the

Sheriff must then somehow take the legal title into himself in order to deliver it to the purchaser.

However, the fact that a buyer obtains an equitable interest in the real estate by virtue of making

an apparently binding agreement to transfer the title to himself does not follow. What he obtains

is an enforceable right to have the title conveyed to him. However, the Sheriff is still holding the

title of the mortgagor for delivery. At this point the mortgagor can no longer redeem as such, but

the holdover period is to provide time, inter alia, for motions to be made to challenge the sale.

The title is not magically transformed into that of the Sheriff any more than an agent's or

attorney's-in-fact holding of a deed in escrow until acknowlegement and deliveiy would change

the title of his principal into a title in the agent. See, on equitable title generally, Ladner on

Convevancing in Pennsvlvania (rev. 4th ed., 1979), Sec. 2.08.

I I . I S S U E S P R E S E N T E D :

1. Is the balance of Defendants' argument properly preferred to the court's
attention and should i t be now heard?

Suggested answer: No.

2. Is the interest of an adverse possessor such a one as should be "wiped out"

by the equitable doctrine of relation back associated with a Sheriffs Sale founded on a
mortgage foreclosure?
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Suggested answer; No

3. Does the fact that an adverse possessory interest is not recorded work to
wipe it out because it is not part of the face of the record at a Sheriffs Sale?

Suggested answer: No.

4. Are there any cases on point which have not been cited to the court by
Defendants and which clearly control the issues at hand and obviously require a decision
in favor of Plaintiffs John and Gail Lawyer?

Suggested answer: Yes.

5. Should your Honorable Court be persuaded to carve out another exception
to the statute of limitations in addition to those already provided to protect those who
sleep on their rights?

Suggested answer: No.

6. Is Defendants' persistence and mode of argument in this case
inappropriate, vexatious, and burdensome in such a way as to justify an award of
attorney's fees to plaintiffs herein?

Suggested answer: Yes.

I I I . L E G A L A R G U M E N T ; '

I. Is the balance of Defendants' argument properly preferred to the court's
a t t e n t i o n a n d s h o u l d i t b e n o w h e a r d ?

Suggested answer: No.

Local Rule 210-7 states: "Issues raised, but not briefed, shall be deemed abandoned."
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Defendants, in their new Brief, at page 2, introduce a new line of argument, to wit; "A

sheriff at a mortgage foreclosure sale conveys title as it existed when the mortgage was granted,

thereby wiping out any intervening unrecorded interests, including any accruing but unripened

adverse possessory interest." Aside from the fact this a novel argument in general, it is novel in

particular as it appertains to this case as is evidenced by footnote 2 on page 2: "The line of cases

supporting this portion of the motion was brought to our attention by Plaintiffs brief." Not

only is this an admission that this line of argument was not previously pursued but it is a

misstatement of the grounds of Defendants' own Motion. The Motion, by its own terms was

based on the theory and premise that the County of Cumberland took title and that adverse

possession would not run against the County of Cumberland. There was absolutely nothing in

the Motion nor in Defendants' brief about the equitable doctrine of relation back as a means to

"wipe out" an adverse possession. It is clear that this issue was not only not briefed, it was not

even raised until it was sprung upon the court and plaintiffs at argument court.

2. Is the interest of an adverse possessor such a one as should be "wiped out"
by the equitable doctrine of relation back associated with a Sheriffs Sale founded on a
mortgage foreclosure?

Suggested answer: No.

In late years, with the ever increasing press of court business and the ever increasing

demands of litigants for quick resolutions of their cases, it has not been uncommon for the courts
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to occasionally mention general principles of law in connection with their decisions and orders,

while at the same time trying to do the best justice to the parties. In view of this, it is generally

advisable to carefully explore the ratio decidendi of any particular case or line of cases before

attempting to apply it to any other particular case. Therefore we should undertake that process

before making any decision as to what rules should apply and what any particular case or line of

cases actually hold as a matter of precedent.

Black's Law Dictionarv 1269 (7th ed., 1999) defines and comments on "ratio decidendi"

as follows:

"ratio decidendi, n. [Latin "the reason for deciding"] 1. The principle or

rule of law on which a court's decision is founded <many poorly written judicial

opinions do not contain a clearly ascertainable ratio decidendi>. 2. The rule of law
on which a later court thinks that a previous court founded its decision; a general

rule without which a case must have been decided otherwise <this opinion

recognizes the Supreme Court's ratio decidendi in the school desegregation cases>. -
Often shortened to ratio. PI. Rationes decidendi. Cf. OBITER DICTUM;

H O L D I N G .

'The phrase 'the rcuio decidendi of a case' is slightly ambiguous. It may

mean either (1) the rule that the judge who decided the case intended to lay down

and apply to the facts, or (2) the rule that a later court concedes him to have had the

power to lay down." Glanville Williams, Learning the Law 75 (11th ed. 1982).
'There are ... Two steps involved in the ascertainment of the ratio

decidendi .... First, it is necessary to determine all the facts of the case as seen by

the judge; secondly, it is necessary to discover which of those facts were treated as

material by the judge." Rupert Cross & J. W Harris, Precedent in English Law 65-
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66(4thed. 1991).

In relation to exploring the ratio decidendi issue one must also keep in mind the concepts

of dictum, judicial dictum, and obiter dictum.

Black's Law Dictionary 465 (7th ed., 1999) defines and comments on "dictum" and

"judicial dictum" as follows:

"Dictum. 1. A statement of opinion or belief considered authoritative

because of the dignity of the person making it. 2. A familiar rule; a maxim. 3.
O B I T E R D I C T U M . P I . D i c t a .

'As a dictum is by definition no part of the doctrine of the decision, and as the

citing of it as a part of the doctrine is almost certain to bring upon a brief maker
adverse comment, lawyers are accustomed to speak of a dictum rather slightingly,
and sometimes they go so far as to intimate a belief that the pronouncing of a

dictum is the doing of a wrong. Yet it must not be forgotten that dicta are

frequently, and indeed usually, correct, and that to give an occasional illustration,
or to say that the doctrine of the case would not apply to some case of an

hypothetical nature, or to trace the history of a doctrine, even though it be
conceded, as it must, that such passages are not essential to the deciding of the

very case is often extremely useful to the profession.' William M. Lile et al..
Brief Making and the Use of Law Books 307 (3d ed. 1914).

"Judicial dictum. An opinion by a court on a question that is directly involved,

briefed, and argued by counsel, and even passed on by the court, but that is not

essential to the decision. Cf. OBITER DICTUM."
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Additionally, Black's, at page 1100 addresses "obiter dictum," thusly:

"OBITER DICTUM. [Latin "something said in passing"] A judicial comment
made during the course of delivering a judicial opinion, but one that is

unnecessary to the decision in the case and therefore not precedential (though it
may be considered persuasive). - Often shortened to dictum or, less commonly,
obiter. PI. Obiter dicta. See DICTUM. Cf. HOLDING (1); RATIO
D E C I D E N D I .

'strictly speaking an "obiter dictum' is a remark made or opinion
expressed by a judge, in his decision upon a cause, 'by the way' - that is,
incidentally or collaterally, and not directly upon the question before the court;
or it is any statement of law enunciated by the judge or court merely by way of
illustration, argument, analogy, or suggestion ... In the common speech of
lawyers, all such extrajudicial expressions of legal opinion are referred to as
"dicta' or "obiter dicta,' these two terms being used interchangeably." William
M. Lile, et al.. Brief Making and the Use of Law Books 304 (3rd ed. 1914)."

Only after this process of comparison and analysis has been carefully and methodically

undertaken is one in a position to determine the real ruling and holding of a case as it may relate

to any future application.

A . P R E L I M I N A R Y R E M A R K S O N T H E N A T U R E O F A N A D V E R S E

P O S S E S S O R ' S I N T E R E S T .



We here begin our analysis of the nature of an adverse possessor and the nature of his

holding, Interest and eventual title. The English common law, virtually from time immemorial,

has generally divided the ownership interests in land. These are typically referred to in the old

works as \ht jus proprietatis or the right of ownership; the jus possessionis or right of seisin or

possession; and the combination of the jus proprielatis and the jus possessionis, or the right of

both property and possession combined or merged. This merged and perfected right was

sometimes anciently referred to as the jus duplicatum or droit droit or dreit dreit.

However, the perfected right could be disrupted or separated, either by the lawful

granting of the possession to another by the perfected or complete owner or it could be severed

by unlawful or tortious action without the consent of the rightful owner. An adverse possessor

was generally termed to be an intruder, a trespasser, an unlavidlil actor, a disseisor, or a

tortfeasor. He was considered to have no right of ownership whatsoever upon his initial entry.

Rather, he had only a naked possession which he took as he pleased. For purposes of later more

detailed analysis it is very important to keep in mind that his taking was such a one as was

undertaken on his own against everyone and he was not regarded as holding under or subservient

to the actual or perfected owner in any manner.

His entry and taking were born in hostility and tortious conduct. He was regarded as the

first of his line and, in the Blackstonian scheme of taking ownership and titles, was considered a

'purchaser" as opposed to an "inheritor." This was not a purchaser in the vulgar sense of the
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money term but was opposed to inheriting or taking in the normal mode of descent or inheritance

as was typical in feudal times. In original terms he was even referred to as a "conqueror." If the

owner of the right or title to perfect ownership through negligence or otherwise failed to reclaim

his rightful possession he would eventually be barred from doing so, even in ancient times, and

the right of possession would effectively be confirmed in the disseisor or adverse possessor. It

could then be held by him and could be passed on by him by grant or by inheritance. It was,

however, not strictly any kind of title until enough time had run to bar the rightful owner from

taking any action to regain the possession. At any point before the barring of the rightful

owner's right of action had taken place, the title and ownership remained in the rightful owner.

The disseisor's or adverse possessor's interest was such a one, however, as could be passed on to

his heir or to one in privity with him bv grant although it was a naked possession without any

claim of right or title as such. (See additional remarks on the nature of an adverse possessor's

interest throughout below).

See, in general, for the above principles: W, Blackstone, Commentaries on the T.aw.«; nf

England (G. Sharswood ed. 1870) (1st ed. 1765) at vol. 2, Ch. XIH, "Of the Title to Things Real,

In General," at pages *194-*199; H. Bracton, De Legibus et Consuetudinibus Angiiae [The Laws

and Customs of England] (transl. S. Thome, 1968) (1st ed. circa 1250) at fol. 373 found in vol.

IV at page 171; Britton (French text carefully revised with an English transl., introduction, and

notes by Francis M. Nichols, repr. Wm. Gaunt, 1983), Ch. XVI, "Of Title to Freehold," fol.

121 (original ms. ed. circa 1300); E. Coke, The First Part of the Institutes of the Laws of
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England, or A Commentary Upon Littleton (C. Butler ed. 1832) (1st ed. 1628) at fol. 237, 238,

266; Fleta. Lib. 3, Ch. XV, "Of Livery and Usucapion," sect. 5, In Fleta. vol. Ill, Books III and

IV, edited with a transl. by H. G. Richardson and G. 0. Sayles, for the Selden Society, vol. 89

(1972) at p. 31 (original ms. ed. circa 1290); Mirror of Justices. Lib. 2, "Of Actions," sect. 25,

ed. by William J. Whitaker, for the Selden Society, vol. 7 (1895) at pages 42, 67 (1st ed. circa

1300).

As to the concept of an adverse possessor as a conqueror with no immediate superiors,

seeR. Bell, A Dictionary of the Law of Scotland (2d ed., Edinburgh, 1815), sub nom.

"Conquest," at page 195; D. Craig, Jus Feudale. Lib. 1, Dieg. 10, sect. 18 (3d ed., Edinburgh,

1732) at p. 76; R. Latham, Dictionary of Medieval Latin from British Sources (Fascicule 11 C,

London; British Academy 1981), sub nom., "Conquerare," "Conquaestus, Conquest,"

"Conquierere," "Conquisitio," "Conquisitor," Conquisitus;" see also therein for comparison,

(Fascicule I A-B, 1975), sub nom. "Acquirere," "Acquisitio," "Acquisitor," "Acquisitrix;" R.

Latham, Revised Medieval Latin Word List From British and Irish Sources (1965), sub nam.,

'Conquestio," "Conquisitus," "Conquistor," "Conquisator," "Conquisitor;" J. Niermeyer,

Mediae Latinitatis Lexicon Minus (1984), sub nom., "Conquesitus, conquisitus," "Conquestare,"

'Conquestor," "Conquiere," "Conquirimentum," "Conquistus," and compare therein,

"Acquestus;" H. Spelman, Glossarium Archaiologicum (London, 1687), sub nom. "Conquestus,

Conquisitium," at page 145; Oxford English Dictionary (Compact ed.) sub nam., "Conqueror,"

"Conques or Conqueis," "Conquere," "Conquesor," "Conquest, Conquestc," "Conquesting,"
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"Conquestor," and compare "Acquire," and "Acquired;" For a more recent definition in more

modern terms, see F. Stroud, Judicial Dictionary (2d ed. 1903), vol. 1 at page 49, wherein it is

said; "Adverse Possession designates a possession in opposition to the true title and real owner;

and implies that it commenced in wrong and is maintained against right. (^Alexander v. Polk. 39

Miss. 755)."

In case of adverse possession, the eventual transfer of right of possession and title into

the adverse possessor has nothing which preceded it but a bare possession in the form of

trespass. The title of the original owner is untrammeled and unaffected until the moment the

statute has run. At that instant, which is both the point of conception and the point of birth, the

adverse possessor has obtained a legal claim and right to his possession and not before. Schall v.

Williams Valley Railroad Company. 35 Pa. 191, 205 (1860); Graffius v. Tottenham. 1 Watts

(Pa.) 488 (1841) (per Gibson, C. J.). If an adverse possessor has an occupancy, even though

short of the statutory period, it may be sold by the Sheriff on a writ of execution because it is an

occupancy that can be passed on to someone for the purpose of tacking if the person to whom it

is passed on is considered to be in privity with the adverse possessor. The fact that it can be

passed on for the purpose of tacking does not insinuate that it is a title or an estate in the land of

the rightful owner It is still a bare possession without claim of right. It should also be pointed

out that the cases where this has been done by way of a Sheriff s Sale were cases where the

adverse possessor was the defendant debtor or mortgagor in the Sheriffs Sale and not where the

adverse possessor was a third party. See, a.g., Sallada v. Mock. 271 Pa. 212, 114 A. 652(1921);
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Scheetz v. Fitzwater. 5 Pa. 126 (1847); Graffius v. Tottenham. 1 Watts & S. (Pa.) 488 (1841);

Overfield v. Christie. 7 Serg. & R. (Pa.) 173 (1821).

B . O N T H E E Q U I T A B L E D O C T R I N E O F R E L A T I O N B A C K

The doctrine of relation back, such as is used in Sheriffs Sales on Mortgages and/or

Judgments is an equitable doctrine that is based on a fiction designed to prevent injustice and

fraud. It is generally used to support and protect some equity. This doctrine, like every other

fiction, has its limitations. Its root must be firmly planted in some antecedent lawful right or

equity in the person for whose benefit it is to be asserted. See, for example, Bouvier's Law

Dictionarv (1914 ed ), "Relation," at page 2862; Black's Law Dictionarv (7th ed., 1999),

"Relation Back," at page 1291; Barlow v. Saint Nicholas National Bank. 63 N. Y. 399, 20 Am.

Rep. 547, 550 (1875).

As the doctrine relates to mortgagees and judgment holders it is based on the principle

and idea that the mortgagor holds (for, inter alia, equitable purposes) by permission of the

mortgagee, who could recover possession of the mortgaged premises by an action in ejectment as

one of his several remedies in the event of a default by the mortgagor. The action of ejectment

would be good against the mortgagor as well as any tenants, grantees, lienholders, or

encumbrancers subsequent in time to the mortgage. In this equitable respect the estate of the

mortgagor was actually inferior to that of a tenant at will. A tenant at will was one who held
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possession with a landlord's consent but without fixed terms as to duration or rent. Such a

tenancy could be terminated upon fair notice. In essence then, so far as the enforcement of

equitable principles was concerned, the mortgagor was a trustee to keep the value of the security

in the form of the property free from diminution.

For most purposes, except where the protection of the interests of the mortgagee in the

value of his security were concerned, the mortgagor was treated as the substantial owner of the

land. He did not, however, have permission to undertake any acts to diminish the value of the

security. If he committed waste, the mortgagee could seek an injunction to restrain him. If he sold

the property or parts of it, the grantees would take at their peril and their lands so acquired

would be subject to the lien of the mortgage. In the event of a foreclosure sale, the title would

relate back to the date of the mortgage upon equitable principles and would be a sufficient title to

the mortgagee or the purchaser thereof such as would eliminate subsequent liens and

encumbrances, grants, and the like, of those who held under or through the mortgagor. The

proceeds of the sale would then be applied to pay off other lienholders and encumbrancers so far

as possible and according to estabUshed priorities. If there were still a surplus left, it would go to

the mortgagor.

See, generally, R. Coote, A Treatise on the Law of Mortgages, vol. 18 of the Law

Library, (Phila., Littel, 1837) at page *342; J. Story, Commentaries on Equity Jurisprudence, As

Administered in England and America (13th ed., M. Bigelow, 1886), vol. II at sects. 1017, 1024,

at pages 319-320 and 329; G. Jacob, A New Law Dictionarv: Containing The Interpretation and
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Definition of Words and Terms Used in the Law (9th ed., 1772), sub nom. 'Mortgage," under

item no. 2 therein; C. Viner, A General Abridgment of Law and Equity (2nd ed. London, 1793) in

vol. 15, sub nom. "Mortgages," at pages 440-441; Black's Law Dictionary (7th ed., 1999),

"Tenancy at will," at page 1477; Smartie v. Williams. 3 Lev. 387, 83 Eng. Rep. 743 (K. B. 1694);

Andrew Newport's Case. Skinner, 424, 90 Eng. Rep. 188 (K. B. 1694); Blundenv. Baugh. Cro.

Car. 304, 79 Eng. Rep. 864 (K.B. 1633); Powsley v. Blackman. Cro. Jac. 660, 79 Eng. Rep. 569

(K.B. 16231: Cholmondelev v. Clinton. 2 Mar. 171,359,35 Eng. Rep. 905, 975-976 (Ch. 1816);

as to the practices of conveyancers and title abstracters and their searching for mortgages which

can affect titles obtained from the mortgagor on later made conveyances, see W. Hall, A Manual

on Title Searches and Passing Titles in Pennsylvania (1934), sects. 24-30; and W. Hoffineyer,

The Abstractor's Bible (2d ed. 1985) at pages 10, 29-35

C . A B R I E F E X A M I N A T I O N O F T H E E Q U I T A B L E D O C T R I N E O F

R E L A T I O N B A C K A S D E V E L O P E D I N P E N N S Y L V A N I A A N D T H E M E A N I N G O F

' I N C U M B R A N C E S . "

To examine the development of the relation back doctrine in Pennsylvania and its relation

to liens and encumbrances, it is instructive to again examine the Act of 1705 (1 Sm. L. 57, at 59)

which provided by statute for the foreclosure of mortgages and sales of mortgagor's lands. Sect.

VI therein reads in pertinent part:
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"When the said lands [of the defaulting mortgagor] ... shall be so sold ...

the person ... to whom they shall be so sold or delivered, shall... hold and

enjoy the same, with their appurtenances, for such estate or estates as they were
sold or delivered, clearly discharged and freed from all equity and benefit of

redemption, and all other incumbrances made or suffered bv the mortgagors,

their heirs or assigns: and such sale shall be available in law, and the respective

vendees, mortgagees or creditors, their heirs and assigns, shall hold and enjoy the

same, freed and discharged as aforesaid..." (emphasis added).

Thus the active words of the statute as they relate to our purposes are "other

incumbrances." If the item or thing in question is not an "incumbrance," it matters not whether it

was made or suffered to be made by the mortgagor, his heirs or assigns. It will not be "wiped

out" by a Sheriff's Sale under the terms of the statute and should not be wiped out by any

careful analysis of the relevant case holdings.

In its early and standard usage, an "encumbrance" or "incumbrance" was a form of debt or

charge upon the property that was subject to payment from the value of the land involved. To

encumber a property was to burden or load it with debts and one of the best known forms of

encumbrance was a mortgage debt. In fact, the relationship between these things and the terms

used to describe them were at one time almost precise synonyms. When one or his property

became overly encumbered and he was simply unable to unencumber himself or his property he

was termed "embarrassed," a word somewhat similar in its derivation to encumbrance. See, for

example, 1. Minshaei, The Guide into the Tongues. With Their Agreement and Consent One
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With Another, as also their Etymologies, that is. the Reasons and Derivations of aJl or the most

part of words. (2nd ed. London, 1625), suh nom. "Encomber," "Encombrance," "to Incumber,"

at pages 266 and 382; S. Johnson, A Dictionary of the English Language (London; 1786), sub

nom. "to Incumber," "to Encumber," "Encumbrance;" N. Webster, An American Dictionary of

the English Language (N. Y. 1828), sub nam. "Encumber," "Encumbered," "Encumbrance,"

"Incumber," and "Incumbrancer;" T. Cunningham, A New and Complete Law Dictionary or.

General Abridgment of the Law (London, 1764), sub nom. "Incumbrance," wherein the entry

simply tells the reader to "See Mortgage . . G. Jacob, A New Law Dictionary; Containing The

Interpretation and Definition of Words and Terms Used in the Law (9th ed. 1772), sub nom.

"Incumbrance," wherein the reader is also simply referred to "Mortgage. . .;" Oxford English

Dictionary (Compact edition) sub nom. "Embarass," "Embarrassed," "Embarrassment,"

"Encumber," "Encumbered," "Encumbrance," "Encumbrancer," "Incumber;" C. Viner, A General

Abridgment of Law and Equity (2d ed., London, 1793) in vol. 14, sub nom. "Incumbrances" at

pages 352 et seq. wherein Mortgages and Incumbrances are used interchangeably. See, also, for

am more recent example of interchangeable usage, McCall v.Lenox. 9 Serg. & R. (Pa.) 302, 316

(1823). For a more modern usage along the same lines, see, F. Stroud, Judicial Dictionary (2d ed.,

1903) vol. 2 at page 954 wherein it is stated: "incumbrances in the ordinary sense, e.g..

Mortgages. . ."

Modern definitions of "encumbrances" or "incumbrances" have been expanded somewhat

by the occasional tendency of courts to make wide statements of definitions and general
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principles. See, for example, Black's Law Dictionary (7th ed. 1999) at page 547 wherein

"Encumbrance" is broadly defined as: "a claim or liability that is attached to property or some

other right and that may lessen its value, such as a lien or mortgage; any property right that is not

an ownership interest. An encumbrance cannot defeat the transfer of possession, but it remains

after the property or right is transferred." and "Encumbrancer. One having a legal claim, such as a

lien or mortage, against property." (emphasis added).

Bouvier's Law Dictionary (1914 ed.) sub nom "Incumbrance" at pages 1530 and 153 1

gives the following definition: "Any right to, or interest in, land which may subsist in third

persons, to the diminution of the value of the estate of the tenant, but consistently with the

passing of the fee. [citations omitted]." Bouvier's then goes on to a long listing of examples of

items that have been specifically addressed and are termed "incumbrances" in the eyes of the law.

The interest of an adverse possessor is conspicuous by its absence. An extensive search through

numerous examples in Words and Phrases, sub nom. "Encumbrance," "Incumbrance" and their

several derivations, yields the same result. This is because the interest of an adverse possessor is

simply not an "encumbrance" by definition nor by legal intendment as will be more fully

elaborated upon herein below.

D . R E : M O D E R N C A S E S O N T H E N A T U R E O F I N C U M B R A N C E S A N D

T H E E R R E L A T I O N B Y A N A L O G Y T O T H E I N T E R E S T O F A N A D V E R S E

P O S S E S S O R .
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There are a number of more modem cases, the facts and holdings of which will provide

some further enlightenment on the subject of encumbrances and how they may or may not relate

to the naked possessions of adverse possessors.

An occupier who is a tenant at will, is, upon the conveyance of the land, relegated to the

position of a mere tenant at sufferance. A tenant at sufferance is one who began his tenancy in a

legal right as a tenant at will. He becomes a tenant at sufferance by holding over or staying on the

land and maintaining his possession after his legal interest has expired. His occupancy at that

point has become wrongful and without right. This is similar to an adverse possessor who has a

bare naked possession without any right. See Black's Law Dictionary (7th ed. \999)sub mm. ;

"holding over," "tenancy at sufferance," and "tenancy at will" at pages 737 and 1477

respectively. See, also, for a ftiller definition with pertinent examples of the nature of a tenancy

at sufferance, wherein it is pointed out that "It can hardly be called an estate," in Bouvier's

Law Dictionary (1914 ed.) sub nom. "SUFFERANCE, TENANT AT,' at pages 3 176-3177. It

is especially important to note for future reference and analysis that even a tenant at sufferance,

who begins his tenancy in a legal fashion is not considered to have an "estate" in the land but a

mere occupancy. A mere tenant at sufferance without a legal right in the land is not considered to

be an encumbrancer nor does his occupancy constitute an incumbrance upon the land. His

occupation is without any "lawful claim" to the possession or title of the premises. Farris v

Hershfield. 325 Mass. 176, 177, 89 N. E.2d 636, 637 (1950).
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Another pertinent example is provided by analogy to the legal owner's right to revoke a

revocable license or permissive use or occupancy. A license is simply a revocable permission to

commit some act upon the licensor's lands which would otherwise be without lawful right, as,

for example, a trespass. See Black's Law Dictionary (7th ed. 1999) sub nom "License," at page

931 and Bouvier's Law Dictionary (1914 ed.) sub nom. "LICENSE," at pages 1974-1975. Such

a license which can be revoked is not considered to be an incumbrance. Williams v. Beattv. 139

Mo. App. 167, 122 S. W. 323 (1909).

Justice Stone, of the Michigan Supreme Court has gone so far as to say: "That such a

license, revocable at pleasure, could amount to an interest in lands and be an incumbrance is a

contradiction in terms. . ." First National Bank of Bav Citv v. Vanden Brooks. 206 Mich. 177,

181-182, 172 N.W. 582, 583 (1919). Although a license starts with a permissive use and an

adverse possessor starts with an unlawful and hostile use, the fact that the real owner can takes

steps to eliminate the interests of both of them if he so chooses makes the example appropriate

as it relates to whether an occupation equals an incumbrance.

It has also been officially decided that the mere possibility of establishing a legal lien or

claim upon the lands of the rightful owner at some future point in time is not to be considered an

incumbrance. Frankel v Blank..205 Iowa 1, 213 N. W. 597, 599 (1927); Chemanskv v. Fitch.

121 Iowa 186, 96 N. W. 754, 756 (1903); Barlow v Saint Nicholas National Bank. 63 N. Y. 399,

20 Am. Rep 547 (1875).

Perhaps most importantly for our present purposes, it has been pointed out that, in any
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event, an incumbrance must be some sort of a legal claim in favor of one person on the estate of

another. Robinson v. Wiley. 15 N. Y. 489, 492 (1857). An adverse possessor has no legal claim

upon the estate of the rightful owner and title holder whatsoever until the statute of limitations

has run. It is obvious in the present case that it had not run at the time of the Sheriffs Sale in

question. It is thus not an incumbrance, nor is it such an interest or estate in the land of the

mortgagor as would be wiped out when viewed in a definitional sense.

E . A R E V I E W O F D E F E N D A N T S ^ C I T E D C A S E S A N D T H O S E I N T H E

S A M E L I N E S A N D C L O S E LY R E L AT E D T H E R E T O .

We next proceed to examine the cases preferred by Defendants and the cases upon which

their holdings are based. The current listings of cases dealing with the equitable doctrine of

relation back at a Sheriffs Sale were compiled by taking the citations in the cases preferred and

running them in sequence and by using Shepards and similar key numbers to find others.

Although the cases presented here are far from exhaustive, they are certainly fairly representative

of the cases available.

Secret or latent equities of other claimants will generally be wiped out. Frank v.

Guarantee Trust & Safe Deposit Box Company. 216 Pa. 40, 64 A. 894 (1906); Bover v

Webber 22 Pa. Super. 35 (1902); Lance v. Gorman. 136 Pa. 200, 20 A. 792 (1890); Lower's
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Appeal. 5 Leg. Gaz. 45, 1 Walk.(Pa.) 404 (1872) (per cur); Magaw v Garrett. 25 Pa. 319

(1855); McCormick v. McMurtrie. 4 Watts (pa.) 192 (1835). An adverse possessor, however,

has no equity, secret or otherwise, he is simply a trespasser without right until the statute of

limitations expires.

Rights of ways and easements are sometimes wiped out. These are wiped out under the

theory that they were made by the mortgagor subsequently to the mortgage and therefore are a

deliberate action by the mortgagor against the value of the security and the interests of the

mortgagee. King v. McCully. 38 Pa. 76 (1860); McCormick v. McMurtrie. 4 Watts (Pa.) 192

(1835); Vanderwerff V. Consumers Gas Company. 166 Pa. Super. 358, 71 A.2d 809 (1950);

Dexter v Pennsylvania Power Company. 127 Pa. Super. 419, 193 A. 94 (1932); Ernst v Kwik-

Chek Realty Company. 96 Montg. 108, 64 Pa. D. & C.2d 10, 13 (C. P., 1972); May v

Emmerich- 50 Pa. D. & C. 710 (C. P., Lane. 1944); Kling v. Ghilarducci. 3 111.2d 454, 121 N.

E.2d 752, 46 A. L R.2d 1189 (1954). An adverse possessor does not hold under or in

subservience to the mortgagor. Rather, he is an unlawful and hostile taker.

Leases made by the mortgagor after the date of the mortgage will be wiped out by

relation back. This is also done on the basis that the mortgagor has deliberately taken an action

against the value of the security. Roush v. Herbick, 269 Pa. 145, 112 A. 136 (1920); Reisineer v

Garrett Smokeless Coal Company. 262 Pa. 530, 106 A. 78 (1919); Hostetter's Petition. 57 Pa.
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Super. 601 (1914); McCormick v. McMurtrie. 4 Watts (Pa.) 192 (1835); Metropolitan Bond

Company v. Atlas Paste Company 31 Pa. D. & C.2d 656, 662 (C. P., Allegh., 1963). Again, an

adverse possessor does not hold under or in subservience to the mortgagor as does a lessee.

A grant of title to the lands in question or to a part thereof from the mortgagor

subsequent to the date of the mortgage will be wiped out. Florida First Bon Capital Corporation

v. Zoning Hearing Board. 40 Pa. Commonw. Ct. 448, 397 A.2d 838 (1977); Keene Home v

Startzel. 235 Pa. 110, 83 A 584 (1912) (per cur ), DeHaven v. Landell. 31 Pa. 120 (1858); Bury

v. Sieber, 5 Pa. 431 (1846); McCormick v. McMurtrie. 4 Watts (Pa.) 192 (1835). The reason for

this has already been explained.

The arrears of a widow's dower charge are also wiped out. Dickinson v. Bever. 87 Pa.

274 (1878). These are considered to be in the nature of a lien as is more fully described below.

The lien of a later acquired mortgage or judgment(s) will also be wiped out as well as the

lien of the first mortgage if the first mortgagee is the one who proceeds with the Sheriffs Sale

(unless fraud or similar circumstances are shown). Knoell v Carey. 285 Pa. 498, 132 A. 702

(1926); Rosenberg v. Cupersmith. 240 Pa. 162, 87 A. 570 (1913); Morris v. Campbell. 186 Pa.

589, 40 A. 1014 (18981: Saunders v. Gould. 124 Pa. 237, 16 A. 807 fl8891: Rauch v Dech. 116

Pa. 157, 9 A. 180 (1887); Fisher v. Connard. 100 Pa. 63 (1882); Bittinger's Appeal. 6 W. N. C.
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231 (Pa. Supreme Ct., 1878) (per cur); DeWitt's Appeal. 76 Pa. 283 (1874); Covne v. Souther

61 Pa. 455 (1869); Hartman v. Oaborn. 54 Pa. 120 (1867); SchnepFs Appeal. 47 Pa. 37 (1867);

Commonwealth v. Wilson. 34 Pa. 63 (1859); West Branch Bank v. Chester. 11 Pa. 282 (1849);

Hartz V Wood.s, 8 Pa. 471 (1848); Bury v. Sieber. 5 Pa. 431 (1846); Pierce v. Potter. 7 Watts

(Pa.) 475 (1838); McCormick v. McMurtrie. 4 Watts (Pa.) 192 (1835); Willard v. Norri.s 5

Rawle (Pa.) 56 (1829); McCall v Lenox. 9 Serg. & R. (Pa.) 302 (1823); Tonucci v. Heidinger,

187 Pa. Super. 489, 144 A.2d 518 (1958) (per cur.); Kittleberger v. Flaherty. 108 Pa. Super. 264,

164 A. 821 (1933); United States v. Cless. 254 F.2d 590 (3d Cir., 1958).

A "lien" is defined as "A legal right or interest that a creditor has in another's property,

lasting usu. until a debt or duty that it secures is satisfied. Typically, the creditor does not take

possession of the property on which the lien has been obtained." Black's Law Dictionary (7th

ed. 1999) at page 933 (emphasis added). "Lien is a technical term,that means a charge upon lands,

running with them, and incumbering them in every change of ownership; as mortgages,

judgments, ground rents, etc." Ingles v. Brinehurst 1 Dall. (Pa.) 341 (1788) (per Shippen, P. J.)

We think it obvious that an adverse occupancy is not to be considered a lien. In any event

the prioritization and elimination of liens on Sheriffs sales based on mortgages is controlled by

42 Pa. C. S A. s. 8152. It makes no mention whatsoever of adverse occupancies.

Florida First Bon appears to be the Keystone of this portion of Defendants' argument in

favor of enforcing the equitable doctrine of relation back against an adverse possessor. It makes a
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very broad statement of general principle. However, a reading of the case upon its facts reveals

nothing having to do with an adverse possessor nor those with similar interests. The same

applies to the other cases cited by Defendants,

When the further step of taking the cases cited in Defendants' cases and building chains

of precedent and clusters of similarly decided cases — and then undertaking an analysis of the

ratio decidendi in such cases - is properly performed, it becomes apparent that none of these

cases have ever been held to apply to interests such as those of an adverse possessor.

Additionally, since the doctrine of relation back is an equitable one, it should only be

applied in favor of one who can show no fault or negligence in the matter at hand. Vigilantibvs et

nan dormientibus jura subveniunt. (The laws assist the diligent, and not those who sleep on

their rights) is a fundamental maxim of equity. There was absolutely nothing to stop the

mortgagee from examining its own collateral and paying attention to it. It has no equity in this

respect that would justify the application of this equitable doctrine to its situation. Even if the

property had been sold to a purchaser other than the mortgagee, the doctrine should have no

application. Another purchaser would have the same opportunities for examination and inquiry

available to him as were available to the mortgagor and mortgagee.

This aspect will be addressed in more detail in question No. 3 below. If the mortgagee or

its successors felt they had been victimized by mortgagor's lack of action to oust an adverse

possessor, they had plenty of opportunity to do so themselves and even if the statute of

limitations had fully run, their remedy would be against the mortgagor not against the adverse
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p o s s e s s o r .

More importantly, if Defendants' contention should be held proper as a general principle

of application, the number of days, months, or even years of adverse occupancy to be so wiped

out would be limited only by the length of the mortgage term. It is not uncommon for a mortgage

to be for a term of thirty (30) years and some are even longer. A foreclosure toward the latter

end of the term of such a mortgage could easily wipe out a full twenty-one (21) years adverse

occupancy — as well as the title which would have already accrued! This is obviously a wholly

intolerable result that would operate to wipe out not only the adverse occupancy but the statute

of limitations itself. This concept will be addressed more fully in question 5 below regarding the

statute of limitations.

3. Does the fact that an adverse possessory interest is not recorded work to
wipe it out because it is not part of the face of the record at a Sheriffs Sale?

Suggested answer: No.

A . O N T H E B R O A D G E N E R A L S T A T E M E N T M A D E I N T H E

R E I S I N G E R C A S E .

Defendants assert that because an adverse possessory interest is an unrecorded interest it

should be swept away by the equitable doctrine of relation back. They base this contention

apparently on the holdings of Reisineer v. Garrett Smokeless Coal Company. 262 Pa. 530, 106 A.

78 (1919) and Bradlev v. Price. 17 Pa. D. & C.2d 368 (C.P., Del., 1958). Both of these cases contain

broad statements regarding the record as of the date of a Sheriffs Sale and its effect upon the rights
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of the buyers thereat. Reisinger relies upon several cases which likewise make similar broad

statements of principal. Among these is Maaaw v. Garrett. 25 Pa. 319 (1855). However, Defendants

misapprehend this rule and its principles. Justice Sharswood specifically pointed out that so far as

applying to the type of notice, here involved, Magaw was mere dictum since there was no issue of

such notice present in that case. Covne v. Souther. 61 Pa. 455 (1869). This obsen/ation holds true

for most of the cases that speak of notice with regard to Sheriffs sales. Additionally, the Supreme

Court, in Parke v. Neely. 90 Pa. 52 (1879) points out further problems in taking Magaw at face

value, They relate to items that will not typically show in the record without careful inquiry and

vigilance. In our case, there is an apparent possessor which would put the purchaser on notice to

make his inquiry.

President Judge Schaeffer, of Berks County, in 1929 analyzed and addressed these principles

and rules and their general applicability in the case ofBrumbach v. Pearson. 13 D. & C. 762 (C. P.,

Berks, 1929). His historical review and analysis are penetrating and enlightening. He also explains the

interaction of the broadly stated general rule with various more particular rules regarding notice. We

have attached a copy of his opinion to this brief and recommend it highly.

When dealing with adverse possessors or the possibility thereof, there are additional rules

regarding notice and duties of inquiry. We will briefly address them here.

As we pointed out in our original brief at page 29, the courts have always taken notice of the
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established practices of conveyancers within the Commonwealth. William W. Hall, in his Searche.s

and Titles in Pennsylvania (1934), at pages 47-49 suuccinctly sets forth the standard practices of

experienced and competent conveyancers with regard to unrecorded interests in lands, including

those of adverse possessors.

"Sect. 79. Responsibility of conveyancer, The business of a conveyancer is
one of great importance and responsibility. It requires an acquaintance with the

general principles of the law of real property and a large amount of practical
knowledge which can only be derived from experience. . . .

Sect. 80. Passing on matters outside the record. Assuming that the record
title is good and that it appears from an examination of the record the real estate in

question is free and clear of encumbrances, various matters 'outside the record' must
be given attention. These are of different kinds. Some are quite easily attended to,
while others are often impossible of accurate determination and are the 'risks'

hereinbefore referred to. Perhaps the most important of these, the actual possession
of the property, is at the same time, most easilv determined

Actual possession of real estate is constructive notice of the interest of the

possessor therein and of his relation thereto. Such possession is evidence of title and,
in a certain sense, a substitute for recording and is sufficient to put an intending
purchaser upon inquiry.

Unless the client is thoroughly familiar with the property, its occupancy it.s
exact location and boundaries and the improvements thereon, he should be advised bv

the attorney to make a personal inspection of the property as well as an inquiry of all

persons occupying the same. Only in this wav can he check up on probable adver.se
claims, building encroachments, easements, pany walls, etc. if the building on the

property is immediately adjacent to another, a careful inspection of the construction



conditions should be made to determine probable party wall easement. . . .

Sect. 81. Title by adverse possession. Such a title is acquired by operation

of law. One owning land may lose his right to assert his title after the expiration of

twenty-one years from the time a cause of action arises against another person. Under
the act of 1785, known as the Statute of Limitations, unless an owner of land takes

action within twenty-one years of the time another enters into actual, visible, and

hostile possession, he will be barred from recovery, provided the possession has been

cont inuous.

And such possession is notice to all persons and claimant's title cannot be

disturbed by a sale bv the record holder to a third oerson.

In order to defeat the actual possession, which, if continued, would give title

under the statute, an entry by the owner must be of such a character, and

accompanied by such notice, as clearly indicates to the occupant that his possession
is invaded and his right challenged.

Such entry must be followed bv an ejectment action within one year-

otherwise it will not toll the statute. . . ." (underlined emphases added).

We next turn to the case law itself regarding notice, its effect, and duties of inquiry. A

concise summary of the history a^d general principles of notice, inquiry and the consequences of not

making the proper inquiry can be found in the opinion of the Hon. Harold E. Sheely in the case of

Hunter v. Hunter. 20 Pa. D. & C.3d 96 (C P., Cumb., 1981). A judicial sale will only pass the

judgment debtor's or mortgagor's title, or lack thereof, as the case may be. Therefore, buyers or

would be buyers are admonished that the rule of caveat emptor applies. Kaufmann v. Citv of

Pittsburgh. 248 Pa. 41, 93 A. 779 (1915). The possession of a tenant or occupier is notice to a
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purchaser of the actual interest and its nature which the tenant or occupier holds. The purchaser will

make any assumptions or draw any inferences without actual full inquiry at his own risk. Daniels v.

Davison, 16 Ves. 249, 33 Eng. Rep. 978 (Ch. 1809). A prudent purchaser will always make inquiry

of an occupier. Plumer v Robertson 6 Serg & R (Pa.) 179, 185 (1820). A party who is upon notice

by occupancy must make the proper inquiry or abide the consequences. Frost v. Beekman 1 Johns.

Cha. Rep. (N.Y.) 288, 299 (1814). A purchaser at a SherifTs Sale is bound to look both at the official

courthouse records and to the state of the possession at the time of the sale. Stewart v. Freeman 22

Pa. 120 (1853). The duty to inquire into actual possession is a very strong one. This is especially so

where the occupant has no deed to register. An occupant's possession is notice of his title or claim in

every form. Merely checking the records in the court house will not excuse a purchaser with a duty

of inquiry from making such inquiry. A buyer cannot act on mere probabilities without risk of loss

to himself. The doctrine of constructive notice which is applied when a purchaser has failed to

follow through with his inquiry is no more harsh than the doctrine of record notice is upon one who

has neglected to properly check the records. Woods v. Farmere. 7 Watts (Pa.) 382 (1838). For a

more recent case supplementing Woods, see, Stonecipher v. Keane. 268 Pa. 540, 112 A. 233 (1920).

4. Are there any cases on point which have not been cited to the court by
Defendants and which clearly control the issues at hand and obviously require a decision in
favor of Plaintiffs John and Gail Lawyer?

Suggested answer; Yes.

A. A CASE BEFORE THE ACT OF APRIL 13. 1859 REQUIRING AN
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E.JECTMENT ACTION WITHIN ONE YEAR OF ENTRY.

The case of Miller v. Shaw. 7 Serg. & R. (Pa.) 129 (1821) clearly holds that a mere levy by

the Sheriff and a subsequent sale thereon, without mentioning the name of the adverse possessor, or

that the land was in his possession, and without a formal entry by the Sheriff, are not sufficient to

establish an entry on such adverse possessor, by a person claiming under the Sheriffs Sale. In

Miller, Miller sued Shaw in ejectment claiming to have a valid legal title on a variety of grounds.

Shaw responded, inter alia, by claiming title by continuous adverse possession for over twenty-one

years. Miller countered this argument by insisting that a Sheriffs Sale in the record chain of title had

stopped the continuity of Shaw's holding and that he therefore could not prove twenty-one

continuous and uninterrupted years of adverse possession of the grounds there in question.

The Lycoming County Court of Common Pleas had refused Miller's motion to have the

Sheriff s levy and sale declared as a matter of law to have been a formal entry and claim. Instead, the

trial Judge "left it to the jury to determine, whether the levy and sale by the Sheriff would amount

to an entry and claim." (emphasis added). The Jury found for the defendant Shaw and Miller then

appealed. Miller took as one of his exceptions the Judge's having reftised to declare as a matter of law

that the Sheriff s levy and sale had been a formal entry and had therefore worked an interruption in

the occupation by the adverse possessor, Shaw.

Chief Justice Tilghman, after stating the above point, proceeded to address it as follows;

"As to the levy and sale by the sheriff, the plaintiffs have no rea.snn tn

complain of their being submitted to the Jury; from anything that appears on the
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record, that point ought to have been decided against the plaintiffs. It does not

appear that the sherilF ever entered. He returned that he had levied 'on 1000 acres

of land in Nippenose Valley, adjoining Jonathan Walker.' No mention is made of

the defendant, nor is the land described by the sheriff, as being in possession of the

defendant, or having been improved by him. It would be too much, to construe

such a proceeding to be an entry, sufficient to interrupt the course of the act of

limitations." (emphasis added).

This case of Miller v. Shaw remains paramount, it has never been questioned as to this part

of its holding simply because it is the only proper holding that could have been made.

B . O N T H E W A Y S A P R I V A T E T I T L E H O L D E R C A N T O L L T H E R U N N I N G O F

I H E S T A T U T E O F L I M I T A T I O N S A S T O A D V E R S E P O S S E S S I O N .

We will now proceed to analyze the case and its principles in more detail. We first proceed to

review what must be done to toll or stop the running of an adverse possessor's time line in the

Commonwealth of Pennsylvania. Essentially, to put the mles in modem language, the true title

owner has two basic choices, to wit:

(1) bring and pursue to judgment the appropriate type of legal proceedings in

which the use and occupancy of the adverse possessor is determined to be without legal grounds or

justification, and then follow up by actually taking over the possesion of the premises in question; or

(2) the true title owner must make a formal entry of some sort, either directly or

by way of an agent with clear authority to act on his behalf, by which he causes the clear cessation

of the use and occupancy by the adverse possessor. This entry can be made without the aid of



formal legal proceedings although the advisability of doing so may vary considerably from case to

case. Since the passage of the Act of April 13, 1859, however, even if such a formal entry is made,

the true title owner must then follow it up by commencing an action in ejectment or other

appropriate legal proceeding against the adverse possessor within one year of his formal entry. If

this is not done, the formal entry goes for naught.

Merely posting a notice or sign upon the premises in question will not create a formal entry

nor a cessation of the adverse possessor's usage. Nor will merely engaging the adverse possessor in

conversation to discuss his adverse possession serve the essential purpose of entry and cessation.

A relatively full but not unduly prolix review of the rules concerning ouster, dispossession,

remedies by formal entries and the other appropriate remedies can be found in W. Blackstone,

Commentaries on the Laws of England (G. Sharswood ed. 1870) (1st ed. 1765) in vol. 3, Ch. Vm

"Of Wrongs, Their Remedies, Respective Rights of Persons;" Ch. X "Of Injury to Real Property: Of

Dispossession, or Ouster of Freehold." For a more modem statement of these principles and

pertinent examples of actions which may or may not prove sufficient, see Brennan v. Manchester

Crossings. Inc.. 708 A.2d 815 (Pa. Super. Ct. 1988) and Reed v. Wolvniec. 323 Pa. Super. 550, 471

A.2d 80(1983).

C . A F E W W O R D S O N T H E N A T U R E O F A L E V Y O N R E A L P R O P E R T Y .

A few words on the nature of a levy and how it is conducted with regard to real property

may perhaps prove instructive. To make a levy is simply to take or seize property in execution of a
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judgment. Black's Law Dictionary, sub nom. "Levy" (7th ed. 1999) at page 919. Bouvier's Law

Dictionary n 914 ed.) at page 1937 defines and explains a "levy" as follows:

"A seizure; the raising of the money for which an execution has been issued.

In order to make a valid levy on personal property, the sheriff must have it

within his power and control, or at least within his view; and if, having it so, he

makes a levy upon it, it will be good if followed up afterwards within a reasonable

time by his taking possession in such manner as to apprise everybody of the fact of

its having been taken in execution, [citations omitted]. To constitute a levy, a

seizure is necessary, if from the nature of the property that is possible, but if not.

then some act as nearly equivalent as practicable must be substituted for it.

[citations omitted]." (emphasis added).
Since real estate cannot be practically possessed and seized by the Sheriff, the rules on

levying on real estate are different than those which pertain to levying on personalty. Therefore to

make a good and valid levy on lands, no actual entry upon the lands nor a seizure of the lands is

required or utilized. Nor is any actual effort made to take any part of the mortgagor's or any

adverse occupier's possession away from him. Cowden v. Br ad v. 8 Serg. & R. (Pa.) 505, 509 (1822).

The levy on real estate is made on paper. Hevdrick v. Eaton. 2 Binn. (Pa.) 215 (1809). The

mortgagee is to furnish to the Sheriff a description of the property by metes and bounds as set forth

in the mortgagor's title papers on record. The Sheriff then annexes to his return a description of the

nature of the interest levied upon, and of the location and boundaries of the land. This serves to

identify and fix the object levied upon, and is the only mode of ascertaining what was taken in

execution. Grubb v. Guilford. 4 Watts (Pa.) 223, 244 (1835). The description of the real estate in a
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levy is usually furnished by the mortgagor, who may embrace in it whatever he chooses at his own

peril. McLaughlin v. Shields. 12 Pa. 283, 287 (1849), McCormick v. Harvev. 9 Watts (Pa.) 482, 484

(1840); Carpenter v. Cameron. 7 Watts (Pa.) 51. 57, 59-60 (1838).

It is up to the creditor or mortgagee to determine what interests the debtor or mortgagor may

hold in the lands. It is not the duty of the Sheriff to ascertain the various titles or interests that may

affect the lands and it is not his duty to enter upon and oust adverse possessors in connection with a

levy for sale. McLaughlin v. Shields. 12 Pa. 283 (1849). A creditor or mortgagee may literally insist

on the sale of the lands of a debtor which are clearly in the hands of an adverse possessor. However,

this will entail substantial risks to the creditor and any purchaser at the execution sale. Jarett v.

Tomlinson. 3 Watts & Serg. (Pa.) 114 (1842). This is so because in Pennsylvania, a levy does not

work to seize the lands in question as a specific thing and to deliver the lands qua lands to the

creditor or mortgagee. Under our statutes the Sheriff SELLS—not the lands as the incontestable

property of the debtor or mortgagor, but merely whatever estate or title he may actually or arguably

have in it- as a CHATTEL, and this is done at the RISK OF THE PURCHASER, who takes his

chances of recovering on it against whomsoever may be in possession including one claiming an

adverse title. Chief Justice Gibson in Mitchell v. Hamilton. 8 Pa. 486, 488-489 (1848) gives a concise

exposition of this principle and-its actual application to a case involving an adverse possessor.

In the instant case the Mortgagee and the Sheriff of Cumberland County carried through the

normal procedures associated with a levy and sale. This will readily appear by a review of the file

referenced by us in parag. 17 of the complaint. It can be found in the Prothonotary's Office under
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docket: 1978 Civil Action No. 2406.

D . A C A S E A F T E R T H E A C T O F A P R I L 1 3 . 1 8 5 9 . R E Q U I R I N G A N E J E C T M E N T

A C T I O N W I T H I N O N E Y E A R O F E N T R Y.

More importantly, since Miller was decided in 1821, there have been additional statutory

enactments with regard to tolling the statute of limitations by way of making a formal entry. In

other words, even if the process of levying was somehow found to toll the running of the statute of

limitations. Defendants' contentions would now face an even bigger and insurmountable problem

because the statute now requires that an actual formal legal proceeding take place within one year

from the making of such formal entry. If this is not done, then the entry will go for naught and the

running of the statute will not be tolled. This requirement is based on the Statute of 4 & 5 Anne, c.

16 (1706). This was first passed as the Act of April 13, 1859, P. L. 603 and is now codified at 42

Pa. C. S. A. s. 5530 (b) as follows:

"(b) Entry upon land.-- No entry upon real property shall toll the

running of the period of limitation specified in subsection (a) (1) [twenty-one

years] unless a possessory action shall be commenced therefor within one year
after entry. Such an entry and commencement of a possessory action, without

recovery therein, shall not toil the running of such period of limitation in respect
of another possessory action, unless such other possessory action is

commenced within one year after the termination of the first."

This statute and its effects with regard to Sheriffs levies and sales have been addressed in
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Home Land Company v Nve. 93 Pa. Super. 452 (1928). In Home Land the possessor was actually

formally served notice of the Sheriffs Sale by the deputy who found him on the premises, and

mistakenly believed him to be a Terre-tenant. Nevertheless, the court pointed out that the levy

issued on a scire facias, the precursor to the current procedural rules concerning executions and

levies, was not a writ designed nor used to determine titles between a mortgagor and a possible

adverse possessor or title holder. Rather, it is a process designed and used to collect an amount due

on a mortgage. In effect, the judgment obtained thereby became a lien on all the land described in the

writ which belonged to the mortgagor. Since an adverse possessor has no privity of contract with,

and does not hold under or in subservience to the mortgagor, and since he likewise does not so hold

under the mortgagee there is no privity between him and either of them. Therefore, the adverse

possessor is not interested in the validity of the mortgagee's claims against the mortgagor. He will

still be permitted to assert and try his title in a later ejectment action. For another case involving the

concept of a paramount title holder to that of the mortgagor and its effect in a Sheriffs Sale, see,

Cancilla v Bondv. 353 Pa. 249, 44 A.2d 586 (1946).

It should be kept in mind vyhen reading Home Land or any of the cases cited by it or that are

collateral to it, that the "notice" referred to in most of these cases deals with "Terre-tenants" and not

with adverse possessors. A "terre-tenant" in its technical sense is not just some one who happens

to be occupying the land for any reason. It is one who holds under and from the mortgagor or

judgment debtor, usually by means of a grant after the date of the mortgage or judgment. See, in this

regard, Black's Law Dictionary, mh nom. "Terre-tenant" (7th ed. 1999) at page 1483 and Bouvier's
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Law Dictionary, sub nom. "TERRE-TENANT" (1914 ed.) at page 3260. There can be no terre

tenant who is not a purchaser of the estate, mediately or immediately, from the debtor or mortgagor,

while it is bound by the mortgage. Hulett v Mutual Company. 114 Pa. 142, 146, 6 A. 554 , 555

(1886). Even a non-served terre-tenant can always present his defenses in favor of his occupancy or

possession in a subsequent ejectment action to try the title to the premises in question. Wallace v.

Blair. 1 Grant (Pa.) 75 (1854).

A succinct explanation of the Act of April 13, 1859 can be found in Hasson v. Klee. 181 Pa.

117,37 A. 184(1897).

5. Should your Honorable Court be persuaded to carve out another

exception to the statute of limitations in addition to those already provided
to protect those who sleep on their rights?

Suggested answer: No.

Although not so stated in terms by the Defendants herein, they are essentially asking your

Honorable Court to carve out another exception to the running of the statute of limitations in favor

of parties who have simply slept on their rights. Some historical perspective on the history and

principles of statutes of limitations as they regard adverse possesion and on how other similar

requests have been viewed in the past will no doubt prove helpful.

We will begin with the principles, policies, and objectives of the statutes regarding adverse

possession and the quieting of titles relating thereto and shall then address the wording.
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interpretation and implementation of the statutes themselves.

Justice Kennedy pointed out in Lawrence v. Hunter. 9 Watts (Pa.) 64 (1839) that:

"The great object and design of the statute was to promote the peace and

quiet of the community, and to advance the interests of the state by protecting
men in the possession of lands which they had held as their own, absolutely and

without interruption, for twenty-one years. Such lapse of time and possession

was intended to give them an indefeasible title to the same; so that no strife or

litigation might arise thereafter in respect to them; and that those in the possession

might be induced to go on confidently in improving their lands, and thereby render
them more valuable, both to themselves and the state. Then, in order to

accomplish this, the statute ought to receive a favorable interpretation for the

occupant of the land." (emphasis added).

See, also, his similar but more detailed remarks in Sailor v. Hertzog. 4 Whart. (Pa.) 259, 290

(1838).

Several years later Justice Huston added some comments on the statute and its benefits and

purposes in Leeds v. Bender. 6 Watts & S. (Pa.) 315, 318-319 (1843):

"It is not necessary that there be a claim on one side and a denial of that

claim by the one in possession. It was distinctly stated by this court in Rung v.

Shoneberger and several times since, that a person in possession and continuing so

twenty-one years claiming as his own, is completely and fully within the protection

of the act. His claim for himself is a claim adverse to all the world, and protects

equally against a claim never made or heard of, as against a claimant with whom

there is a dispute every day... This statute is a most important and beneficial one.
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It was made to protect those who had no other protection—for cases where ail

evidence is lost. I have attended to its operation almost half a century; and 1 do not

know any more beneficial, and, in its general operation, more just law. It gives as

perfect a title, if not a more perfect title, than any other known to our law; and, as a

general rule, the cases in which it has been attempted to be avoided after the clear

lapse of twenty-one years, have been marked by combination of those interested,

though not known to be so-by rash swearing, and sometimes direct perjury."

(emphasis added).

B . O N T H E V E R Y P O W E R F U L O P E R AT I O N A N D A P P L I C AT I O N O F T H E

S TAT U T E O F L D V n TAT I O N .

The operation of the statute is regarded as so powerful that once the occupant has asserted

himself in the proper fashion for twenty-one years he will obtain a title that is considered valid, not

only with regard to mounting a defence in an ejectment action, but which is sufficient to recover

upon in an ejectment action. This is so even if the occupier has taken no steps to record a paper

claim in the Recorder's Office. Pederick v. Searle. 5 Serg. & R. (Pa.) 236 (1819). See also in this

regard: Watson v. Gregg. 10 Watts (Pa.) 289, 295 (1840); Lewis v. Bradford. 10 Watts (Pa.) 67, 81

(1840); Stokes v. Berry. 2 Salk. 421, 91 Eng. Rep. 366 (Assizes, 1699). The statute will give a

perfected title. Moore v. Luce. 29 Pa. 260 (1857). Such a title will even be considered a marketable

title such as to enforce a contract with a purchaser of the premises. It is only necessary to show that

the former record owner's right is barred. Huehner v. Fisher. 61 Pa. Super. 533 (1915); Pratt v. Ebv.
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67 Pa. 396 (1871).

The primary act dealing with limitations on actions pertaining to possession and title to real

estate in Pennsylvania was passed by the General Assembly on March 26, 1785, and is found at 2

Sm. L. 299. It provided for a period of limitation of twenty-one years in which the true and rightful

title holder had to take appropriate action to oust the adverse possessor and/or to try his right to

possession and title thereto. Unless he was speciFicallv excused from doing so bv some statutorily

recognized disability or exception, if he failed to do so, he would forfeit his rights to bring an action

and the title would effectively become united with the possession of the adverse possessor. The

exact theory by which this is achieved in a technical sense has varied from court to court over the

last several hundred years. However, the ultimate effect, as a practical matter, is the same regardless

of which theory might be more technically correct. In reality, by the rightful owner's failing to take

the appropriate action, in a timely manner, the "conquestor" becomes the holder of the "jus

duplicatum" or "droit droif in the same fashion as he has since ancient times.

Before the enactment of the Act of 1785 the length of the limitations period relating to rights

in real estate was controlled by various English statutes. Those primarily used and referred to in

Pennsylvania included the Statute of 32 Heniy VIII c. 2 (1540) which provided for limitations

periods of forty, fifty or sixty years with regard to certain types of interests in real estate as well as

the Statute of 21 James I c. 16 s. 1 (1623) which provided for a limitation period of twenty years for

most types of real property interests. There were also several other English statutes regarding

limitations which were referred to from time to time as well as the Act of March 27, 1713, which is
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found at 1 Sm. L. 76. The Act ofl713 referred to actions regarding various forms of trespass,

detinue, trover, replevin and the like. All of these acts of limitations were regarded as interconnected

with each other and were construed together for purposes of enforcement and as to the exceptions

for certain specified types of disabilities.

These acts all had uniform exceptions for specified disabilities. For example, if any person

having the right to one of the specified causes of action, at the time the cause of action first became

available to him or her was under age twenty-one, a feme covert, was nan compos mentis,

imprisoned, or beyond the seas, he or she was given a grace period in which to bring the cause of

action once he or she had reached the age of twenty-one, had become discovert, had a return of sound

mind, was freed and set at large, or had returned to the Province of Pennsylvania. These particular

exceptions were strictlv construed and closelv guarded in order to carry out the purposes of the

statutes of limitations.

For succinct comments on the origins of these and related statutes of limitations, see W,

Blackstone, Commentaries on the Laws of England fG. Sharswood ed. 1870) (1st ed. 1765), vol. 3,

at pages * 175-* 179, *188-* 189 and the various comments contained in the notes appended thereto.

For a brief discussion on the various theories as to the nature of the title acquired by an adverse

possessor after the statute has run, see, Tioga Coal Company v. Supermarkets General Corporation.

289 Pa. Super. 344, 433 A.2d 483 (1981). For direct references to the various English statutes of

limitations, see; Hall v. Vandegrift. 3 Binn. (Pa.) 374, 388 (1811); Morris's Lessee v. Vanderen. 1

Dall. (Pa.) 64, 67 (1782); Biddle's Lessee v. Shippen. 1 Dall. (Pa.) 19, 20 (1773); Boehm v Enele. 1
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Dall. (Pa.) 15, 16 (1767). Early interpretations and usages of the statutes of limitations can be found

in the notes appended to the Act of 1713 at 1 Sm. L. 76, etseq. and to the Act of 1785, 2 Sm. L. 99,

etseq. The English cases interpreting the various English statutes of limitations are legion. Many of

these, especially as they relate to attempts to convince the courts to broaden the then current

exceptions and/or to carve out new exceptions or ways to toll the running of the statutes, were

referred to by Pennsylvania courts. These cases in summary and capsule form can be found in: C.

Viner, A_ General Abrigment of Law and Equity (2d ed. London, 1793) at vol. 15 sub mm.

"Limitation," at pages 100 etseq.-, J. Mews, The Digest of English Case Law containing the

Reported Decisions of the Superior Courts, and a selection from those of the Irish Courts to the end

of 1897 (London, 1898), vol. IX, sub nom. "Limitations (Statutes of),' at pages 1, etseq., see

especially pages 243 etseq. re: Persons under disabilities; Mews' Digest of English Case Law (2d ed.

1926) vol.XII, sub nom. "Limitations (Statutes of)," at pages 327 et seq., especially pages 397-406

and 626 et seq.-.lhe. English and Empire Digest with complete and exhaustive annotations, being A

Complete Digest of Every English Case Reported from Earlv Times to the Present Dav (1927), vol.

XXXII, sub nom. "Limitation of Actions," at pages 305 etseq., see especially pages 349 etseq.-. The

English and Empire Digest (1978), Replacement Green Band Reissue of volume 32, sub nom.

"Limitations of Actions," pages 459 et .seq.

The current relevant statute of limitations is found at 42 Pa. C. S. A. sect 5530, which reads

in pertinent part:

"Twenty-one year limitation
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(a) General Rule.—The following actions and proceedings must be commenced

within 21 years:

(1) An action for the possession of real property."

The modern counterparts to the old exceptions and the current limitations on their use are set

forth at sects. 5533, 5534 and 5535 and the annotations thereto.

In addition to those sections, there is a specific notice requirement mandated by statute

which is specifically designed to protect mortgagees and purchasers for value. The requirement

provides that any adverse possessor who has acquired his title by the running of the twenty-one

years limitation period and after obtaining such right of title has withdrawn from the premises and is

no longer in occupation thereof, shall file a written statement of his claim in the Recorders' office in

substantially the same form as is provided by statute. If such a claim is not filed of record by an

adverse title holder out of possession, his title will not avail against any purchaser, mortgagee, or

Judgment creditor for value, without notice, unless the adverse possessor, at the time of the

transaction in question, was, in fact, in possession of the premises there in question. See Act of

May 21, 1901, P. L. 352, ss. 1 through 8, now codified at 68 P. S. ss. 81 through 88.

This appears to be the only exception as to the running of the statute of limitations as

applied to mortgagees. Even it, however, is not strictly an exception which tolls the running of the

statute in favor of a mortgagee. It is really an after the fact form of statutory estoppel against the
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occupier for withdrawing the notice available by possession and not substituting a form of record

notice in its place and stead. In essence, since there are other interested parties who also benefit

from such a statutory estoppel against the adverse possessor, even this is not a special form of

protection of mortgagees vis-a-vis the effects of the statute of limitations. If the legislature had

wanted to favor mortgagees or their assigns with any special protections it would have done so.

C . O N P R E V I O U S E F F O R T S B Y C O U N S E L T O E X P A N D K N O W N

E X C E P T I O N S T O T H E S TAT U T E S O F L I M I TAT I O N S O R T O C A R V E O U T N E W O N E S .

As stated above, there have been numerous efforts by counsel over the years to seek

expanded use of the known exceptions and to carve out new ones. These have invariably met with no

success. As merely one example of how strongly courts have resisted these arguments one need only

refer to page 302 of 2 Sm. L. wherein the notes to the Act of 1785 report the case of Lessee of Hugh

Neillv V. Benjamin M'Cormick. Allegheny, May 1799, before Yeates and Smith, Justices (MSS.

Reports). In this case the person against whom the bar of the statute of limitations was being

enforced pled that he had been driven away by savages. Nevertheless, the court refused to add any

time to the period of limitations, taking the position that once it had started to run, the beginning

date of his possible cause of action would hold firm. The court, relying on a number of English cases,

pointed out that even the closing of the courts during the English civil war had not been held to

permit a reprieve from the statute once it had begun to run.

See, e.g., as cited by Justices Smith and Yeates; Prideaux v. Webber. 1 Lev. 31, 83 Eng. Rep.
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282 (K.B. 1672) (even though it was true there had been put a stop to the business of the courts

during the civil war, this was not a good plea as there was no specific exception in the statutes for

such a cause of delay in asserting rights); Wellerv Pridenv 1 Keble 157, 83 Eng. Rep. 872 (K.B.

1672) (same reason as in Pndeaux); Hall v. Wvbourn. 2 Salk. 420, 91 Eng. Rep. 365 (K.B. 1689)

(even though the courts were stopped, the statute would bar the action because it is a general statute

and must work uniformlv upon all cases which are not specificallv exempted from it).

Justices Smith and Yeates also pointed out that once the statute begins running, later incurred

disabilities will not even stop it. See, e.g., Grav v Mendez. 1 Stra. 556, 93 Eng. Rep. 697 (K.B.

1722) (the statute was held to continue running despite an assignment into bankruptcy because once

it beguns to run it continues to run, even in the case of subsequent infancy, coverture, etc.); Doe on

the demise of Count Duroure v. Jones. 4 Term Rep. 300, 100 Eng. Rep. 1031 (1791) (When the extra

period of five years then given an infant to make an entry to avoid a fine becoming irreversible once

began to run it would continue regardless of any subsequent disability).

There are numerous additional English and American cases, as well as Treatise references to

the court's steadfastness in opposing any further exceptions to the running of the statutes of

limitations. For just a few examples, see; Hall's Lessee v. Vandegrift. 3 Binn. (Pa.) 374, 384-385, 388

(1811); Peck v Trustees of Rundall. 1 Johns. (N Y.) 165, 176 (1806); Doe dem. George v le.s.snn 6

East 80, 85, 102 Eng. Rep. 1217 (K.B. 1805); I. Espinasse, A Digest of the Law of Actions and

Trials at Nisi Priu.s (from the 3d London ed. corrected, Gould's 2d ed., N.Y.: 1820), vol. 1 at page *

148; W. Sheppard, The Touchstone of Common Assurances: or. A Plain and Familiar Treatise.
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opening the Learning of the Common Assurances, or Conveyances of the Kingdom (1st Am. ed.

from Milliard's last London ed., N. Y.: 1808), vol. I, at pages *30-*31.

This is certainly not the first time that special exceptions, protections, or privileges have

been requested of the courts on behalf of mortgagees, Such requests have been invariably denied. Not

only have courts uniformly looked on such requests with grave disfavor but have on occasion been

known to censure and chide counsel for making such requests.

Chief Justice Gibson, in Presbvterian Congregation v Wallace 3 Rawle (Pa.) 109, 138

(1831), saw no reason to extend any special protections to mortgagees in connection with a judicial

sale:

"Mortgage creditors have certainly not been treated as having peculiar claims
to protection in other matters; as in cases of injury to the premises, under the road

law, for which the mortgagor receives compensation without notice to the mortgagee;
and I am unable to see why his interests should be preferred to that of every one else
in the matter of a judicial sale."

Justice Huston went further and lectured and chided mortgages who slept on their rights and

then wanted special retroactive protection from the courts, as follows:

"That a case may occur in which those who may neglect their business shall
lose, is no reason for changing the law .

"Every man is bound to attend to many things. If lands bound by his

mortgage or his judgment are uncultivated, he had better inquire once in two years
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whether the taxes are paid, or his security may be gone by a sale for taxes. He had

better attend to whether other judgments or mortgages are obtained against the same

property, or they may be sold without his knowledge...
"There are very many things which must be attended to or lost A merchant

must protest his bill, and give notice; a simple contract debt must be sued within six

years; a judgment revived within five; a bond and mortgage sued within twenty or
twenty-one; an estate in fee simple not neglected twentv-one. and taxes on unseated
lands paid within two years, or the land is gone; and there is nobody to give notice of
these things. Everv man is bound to know and to attend to all that is hv law incident

to his estate or his rights, whether real or personal, in possession or in action, and
must submit to the consequences of negligence The business of the world cannot

stand still, for those who are negligent or distant, ... Of all wakeful animals,
perhaps, your money lending man is the most vigilant. It occurs one hundred time
that securities are unavailing, for want of protest and notice, or by operations of
some of the statutes of limitations, for once that property is sold without the actual

knowledge of creditor who has the prior lien." ... (emphasis added.)
Presbvterian Corporation, at pages 157, 159.

Justice Woodward, some years later, in Schall v. Williams Vallev Railroad Cnmpanv 35 Pa.

191, 204 (1860) states that: Possessory titles have always been the favorites of Pennsylvania

legislation, and it would ill become the judiciary to clog them with conditions and disabilities which

the law making power has not prescribed nor even suggested." (emphasis added.)

Chief Justice Gibson added, regarding the settled construction of a statute: "The settled

construction of a statute is a part of it; and when it has become a rule of property as this
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undoubtedly has, is no more to be disturbed than the express enactments of the statute itself,"

(emphasis added.) Ross v. Barker. 5 Watts (Pa.) 391 (1836) (per Gibson, C. J.)

Vigilantibus et non dormientibusjura subveniimt (The laws assist the diligent, and not those

who sleep over their rights) is a fundamental maxim of the law. There has been a procession of

owners opposed to John Lawyer's occupancy. They have no one to blame but themselves for their

own inaction and should not be granted any exceptions from the mandates of the statute. The period

involved is twenty-one years, not twenty-one minutes.

6. Is Defendants' persistence and mode of argument in this case inappropriate,
vexatious, and burdensome in such a way as to justify an award of attorney's fees to plaintiffs
h e r e i n ?

Suggested answer; Yes.

In order to best answser this question it is no doubt appropriate to take a moment to reflect

on how the nonpareil Sir Thomas Erskine handled a similar matter involving the operations of the

statute of limitations. In order to.be perfectly clear in this matter and to give the court the exact

reference ver batim, we here repeat, in extenso, footnote b(2) from Doe on the Demise ofCniint

Duroure v. .lones, 4 Term Rep. 300, 306, 100 Eng. Rep. 1031, 1034 (K. B. 1791):

"M[ichaelmas]. 28 George.3, B[anco]. R[egis]. [Court of King's Bench]
At the trial before Gould, J., the defendant set up a fine in order to bar the
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Plaintiffs' title. It appeared in evidence, that the person under whom the lessors

of the plainiff claimed, and to bar whom the fine was set up, was of sane mind
when the fine was levied, but that he became insane about two years afterwards;
and the question was, whether the time continued to run against him while he
was in that state? For if it did not, the lessors of the plaintiff had made their

entry in time. A verdict was taken for the plaintiff, with liberty to the defendant
to move to enter a nonsuit, in case the Court should be of opinion that the party
was barred. Erskine was to have shewn cause against the rule for entering the
non-suit, but he said that the current of authorities, on looking into them, was so
strong against him, that he would not pretend to argue the que.stion That though
Brown and Saunders had said in PLOWD. 366, that in such a case the fine would
not run, yet that all the authorities were the other way; and so was the

determination even in that case in PLOWD. The court said he was right in giving
up the point, for that it was too plain to be disputed: and they made the rule
absolute." (emphasis added.)

The "fine" therein referred to was an elaborate form of conveyance by which the right of

possession and title to real estate was transferred in a most public and solemn manner. This type of

conveyance by "fine" had been in use since at least the very early days of the common law. When

used properly, it set to running a period of limitation, at the end of which all claims to the lands

involved were forever barred just as per the operation of other statutes of limitations, including those

which pertain to adverse possessions. See, for basic discussions of the law incident to conveyancing

by fine: Black's Law Dictionary (7th ed. 1999), sitb nom. "fine," at pages 646-647; Bouvier's Law

Dictionary (1914 ed.), siih nom. "FINE," at pages 1224-1225; for more detailed knowledge, see, J
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It will no doubt be helpful to re-emphasize how Sir Thomas Erskine handled the issue of

exceptions to the running of the statute of limitations in the famous case of Doe on the demise of

Count Duroure v. Jones, 4 Term Rep. 300, 100 Eng. Rep. 1031 (K.B. 1791) Erskine, rather than

mount an argument and press it for an exception or expansion of the exceptions to the running of the

statute, simply told the court that the current of the case authorities was so strongly against him that

he would concede the point without arguing the question. The court told him that he was right to

give up the point.

This is particularly significant because his peers at the bar readily recognized "the

superiority of [his] genius." E. Foss, Biogranhia Juridica (London: 1870), at p. 236. Even now,

"Many still regard him as the greatest advocate ever practising in England." Biographical

Dictionary of the Common Law (ed. A. W. B. Simpson, London: 1984) at page 167. William

Holdsworth, in his History of the English Law (1952\ vol. 13, at page 591 says of him: "He was the

perfect legal tactician.. .and as apt to take advantage of any the least npenin<>" (emphasis added.) He

obviously was wise enough to know there was not the least opening and so decided to save his

client, his opposition, and the court from unnecessary time and expense.

Unlike the great Erskine, Defendants have persisted in swimming against an irresistible
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current. They began by completely mischaracterizing their leading cases in their first brief. Among

other things, they referred to tax sales as if they were Sheriffs Sales, which is utterly ridiculous.

Then they make themselves so bold as argue that it is a distinction without a difference! They

persist in their most recent brief in mischaracterizing the Young case without any apparent excuse

for doing so. This is especially disconcening and troubling, not to mention vexatious, since the

errors evinced were fundamental to begin with, and were pointed out with considerable elaboration in

plaintiff s first brief.

The rules and principles of property law which are involved in this case are hardly novel or

esoteric. In point of fact, they are not only ancient, but are the bedrock of any elementary class in

real property law. Defendants, to prevail, would literally have to convinve the court to overturn over

a thousand years of well-settled legal principles and the very laws of property themselves. Such an

action would not only be unsettling in the extreme but could well have catastrophic effects on

unknown numbers of otherwise apparently stable property titles throughout the Commonwealth.

Defendants principle argument, such as we understand it, was based on the most superficial

reading of the very cases cited. It evinced a total lack of consideration for the cases upon which they
were based. Additionally, it showed a total lack of effort to read or decipher the ratio decidendi of

the cases involved.

In an act even more egregious than the foregoing. Defendants did not call to the court's

attention not one, but two controlling cases on the issue. The two cases, Miller and Home Land

are clearly on point. In effect. Defendants are not only asking the court to overrule two carefully
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reasoned and obviously properly decided cases which have never even been questioned on the point

there decided and here at hand--but are asking the court to either expand exceptions to the statute of

limitations or to go so far as to judicially carve out new exceptions to the statute of limitations itself.

Aside from the strength and power of the statute of [imitations itself, it is attended by a whole train

of supporting cases which form an irresistible current.

Despite all of the above. Defendants have persisted in asking the court to peform a

wonderful act of prestidigitation in order to give John Lawyer's occupancy a one-way ticket to

oblivion. Despite any self-serving protestations to the contrary offered by Defendants, Plaintiffs

beheve that voluntarily taken actions speak louder than those protestations, and that it is patently
obvious that this whole exercise has been designed and implemented with the intention of eating out
Plaintiff s sustenance. The ultimate object, of course, is to make it financially impossible for

Plaintiffs to assert their rights. John and Linda Lawyer did not choose to try to swim against this

clearly irresistible current and they are not the ones who should be forced to drown in it. An

award of attorney's fees to John and Linda Lawyer would not only be most proper and appropriate,

the refusal of it would work a real hardship upon them and be a gross injustice.

C O N C L U S r O N :

This motion put forth by Defendants should obviously be denied.

Respectfully submitted.
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community, will overbalance the disadvantages:" Prospect Park Borough,
1 6 6 P a . 5 0 2 .

After viewing the proposed borough and carefully considering the evidence
produced before us, we have come to the conclusion that any advantage to be
gained by incorporation is overbalanced by the ohvious disadvantages to the
whole people of Limerick Township as a community.

Wo can appreciate that our decision will be a keen disappointment to the
petitioners, but with the wide powers now given to townships of the second
class, we are fully convinced that, in the long reach of the future, the interests
of the people of Lindeld will be best served if their village continues politically
a portion of Limerick Township.

.'\nd now, Aug. 19, 1929, the application of freeholders of the village of
Linfield for incorporation of the village into a borough is refused and the
petition dismissed.

F r o m A a r o n S . S w a r t z , J r . , N o r r l s t o w n , P a .

B r u m b a c h v . P e a r B o n e t a l .

Liens — Priority — Judgment against purchaser — Equitable interest —
Viifccorded agreement—After-acquired title—Identity of parties—Mortgage
— Execution at delivery of deed—Act of April 27, 1927—Discharge by sale

under judgment—Acts of Apr'd 6, 1830, and May 8, 1901—Inquiry by mort
gagee—Scope—Facts outs ide record.

1 . A n e q u i t a b l e i n t e r e s t i n r e a l e s t a t e , a c q u i r e d u n d e r a n u n r e c o r d e d a e r e e m e n t
o f s a l e , l a b o u n d b y t h e l i e n o f a J u d E i n e n t s u b s e q u e n t l y e n t e r e d , p r i o r t o t h e
delivery of the deed, and upon conveyance of the leeal title the Judemont instantly
attaches to and binds the whole estate. leKal aa well as equitable, although title la
t a k e n I n t h e n a m e o f o n e o f t h e t w o p u r c h a s e r s n a m e d I n t h e a g r e e m e n t .

2. In such a case, it Is immaterial that the agreement of sale is not recorded,
since It is the fact of ownership in the judgment debtor which la determinative
a n d n o t t h e e x i s t e n c e o r n o n - e x i s t e n c e o f a r e c o r d o f t h e o w n e r s h i p .

3. Under the Act of April 27, 1027, P. L. <40, the lien of a Judgment so entered
is prior to that of a mortgage, not lor purchase money, given at the time of con
veyance of the legal title, and upon a sheriff's sale under the Judgment the mort-
S.tgo is discharged, by the Act of April 6, 1830. P. L. 283, and the Act of May 8.
1901, P. L. 141.

4. A purchaser or mortgagee must examine the Judgment docket and registry
of deeds and mortgages as to liens upon the property, and while he need not ordi
narily look beyond the record, he must Inquire into the existence of unrecorded
mechanics' liens or a purchase money mortgage, and, if there Is a judgment, ho
must ascertain the date of Inception of title, both legal and equitable, In the Judg
m e n t d e b t o r . _

8. The rule that the preservation or discharge of a mortgage by sherltt's sale
must be determined from the record at the time of the sale does not exclude paro
evidence to show that a lien, duly entered, extends to property as to which the
ownership of the lien debtor docs not appear of record.

Rule for judgment for want of sufficient affidavit of defense. C. P. Berks
Cu.. Jan. T., 1929, No. 21.

Snyder, Zieber & Snyder, for plaintiff.
Ralph H. Mengel and Stevens & Lee. for defendants.
SCHAEFFEB, P. J., Nov. 4, 1929.—To the seiVe facias upon a mortgage

caused to be issued by the plaintiff, the New Home Savings and Loan Asso
ciation has filed an affidavit of defense, claiming to bo the present ô er o
the property described in the mortgage, and contending that plaintiffs mor
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gage has been discharged by the sheriff's sale at which the New Home Sav
ings and Loan Association was the purchaser.

The facta are as fo l lows:
1. April, 1927. Written agreement, never recorded, between Herman Stro-

hecker and Maggie M. and Edwin A. Pearson, husband and wife, for sale of
land. Immediately thereafter the Pearsons entered into possession and began
building a dwelling house, which was completed before the deed was delivered.

2. July 13,1927. Judgment entered by New Home Savings and Loan Asso
ciation against Maggie M. Pearson and Edwin A. Pearson, her husband.

3. Aug. 9, 1927. Deed from Strohecker to Maggie M. Pearson, wife of
Edwin A. Pearson, for land described in the agreement of April, 1927. Deed
recorded same day.

4. Aug. 9, 1927. Mortgage by Maggie M. Pearson and husband to Aaron
Brumbach, the plaintiff here, upon premises that day conveyed by Strohecker.
Mortgage recorded same day.

5. Sept. 8, 1928. Sheriff's sale of premises to New Home Savings and Loan
Association on its judgment entered July 18, 1927.

6. Sept. 22, 1928. Distribution of proceeds of sheriff's sale to New Home
Savings and Loan Association upon its judgment. No claim made by plain
tiff for any distribution upon his mortgage.

7. Dec. 5, 1928. Scire facias issued upon precipe of Brumbach, the plain
t i f f h e r e .

By the Act of April 6, 1830, P. L. 293, and Act of May 8, 1901, P. L. 141,
the mortgage remained undestroyed and unaffected by the sheriff's sale only
if the lien of the mortgage was "prior to all other liens upon the same prop
erty" except other mortgages, ground rents, purchase money due the Com
monwealth and taxes, municipal claims and assessments.

The entry of the judgment by the savings and loan association on July 13,
1927, created a lien against the equitable estate then existing in the Pearsons.
The latter had possession of, and had started to improve, the premises under
articles of agreement with the owner for the purchase thereof. Their intei-
est, though equitable, was subject to the lien of the judgment subsequently
entered and was liable to sale by the sheriff upon that judgment: Auwerter
V. Mathiot, 9 S. & R. 397. Upon the conveyance of the legal title to them or
to one of them, the lien of the judgment extended to the whole estate, legal as
well as equitable: Cake's Appeal, 23 Pa. 186. For a judgment against the
equitable estate which a vendee holds under articles of agreement for the sale
and purchase of land attaches to and binds the legal estate the instant that
it vests in the vendee: Watera'a Appeal, 35 Pa. 523.

It follows that the instant that Strohecker delivered his deed to the Pear
sons on Aug. 9, 1927, the entire interest of the Pearsons, legal and equiUble,
in the property became subject to the lien of the judgment of the savings and
loan assoc ia t ion.

If this were not so, the doctrine of equitable liens would be worthless. In order
that equitable liens may be of real value, the law has made an exception in
their favor to the ordinary rule that a judgment does not bind after-acquired
property. In Guthrie v. Watson, 33 Legal Intell. 444, decided by the Supreme
Court in 1876, this principle was sustained and enforced. Chief Justice
Agnew said: "Clearly in every case of equitable estate the record of the
judgment is notice of the lien to all subsequent purchasers. . . . When a pur
chaser, therefore, sees a judgment against his vendor within a reasonable
time before his deed, he is bound to inquire into the incipiency of his vendor's

; title; he cannot rely on the date of the deed alone. He is, therefore, put upon
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inquiry to ascertain when his vendor's title began." In that case the equitable
title arose on Jan. 12th; the judgment binding it on Feb. 28th; and the legal
title conveyed on Sept. lllh. The judgment of Feb. 28th was held to be
enforceable against the land in the hands of a subsequent purchaser at pri
v a t e s a l e .

It must be apparent that the lien of the judgment of the savings and loan
association, even as against the legal estate of the Pearsons, was prior in
point of time to the lien created by the recording of the mortgage. For the
lien of the judgment attached the moment the deed was delivered, and the
execution, delivery and recording of the mortgage necessarily followed the
delivery of the deed. Hence, we must conclude that the lien of plaintiff's
mortgage could not be said to be prior to all other liens (other than those
excepted by the statute), and it must follow that the mortgage was discharged
by the sherilT's sale. For the mortgage, not being a purchase money mort
gage given to the vendor, became a lien only upon its entry: Act of April 27
1927, § 1, P. L. 440.

In Parke v. Neeley. 90 Pa. 52, there arose the question of the divestiture of
a mortgage by a sheriff's sale. The mortgage was given to the vendor and
was stated to have been given for purchase money; it was dated Jan. 1st,
acknowledged Feb. 29th, and recorded March 2nd. By the record, therefore,
it did not appear to have been recorded within sixty days of its delivery.
Later, mechanics' liens were filed with claims showing work and material
furnished before Jan. 1st and before the delivery of the deed to the mort
gagor. There followed a sheriff's sale upon a subsequent judgment and dis
tribution of proceeds to the mechanics' lien creditors. The mortgagee issued
a writ of scire facias sur mortgage, against which the purchaser at sheriff's
sale defended, claiming that the lien of the mortgage had been divested. But
it was held that parol evidence was admissible to show that the date appear
ing upon the mortgage was not in fact the date of its execution, and that
having been delivered within sixty days prior to its recording, its lien was
prior to the mechanics' liens, and, hence, was not divested. Mr. Justice
Sterrett said (page 57) : "... if [the mortgage were] not recorded in time,
the mechanics' liens, although subsequently entered, were first in order,
because they related back to the commencement of the building and attached
to the equitable interest which the mortgagor had acquired before the convey
ance of the legal title. . . . (Page 58) : He [the plaintiff in error] contends
that his rights as a purchaser at the judicial sale are to be determined by the
proper record of liens and by what appeared on the registry of the mortgage
at the time of the sale and not by what was proved aliunde, as to the time it
was in fact executed The mechanics' claims filed May 8, 1876, and sub
sequently, might be resorted to by the purchaser for the purpose of ascer
taining when the liens were filed, and how far back they related. This, in
ronnecLion with information derived aliunde, would probably inform him that
these liens attached to the equitable interest of the mortgagors before the
legal title was acquired. So far as the record of these claims was concerned,
he might rely implicitly on what was there represented. Like all judicial
records, made up, potentially if not actually, under the eye of the court, the
proper averments of record imported verity, and might be taken as his guide
in bidding at the sheriff's sale: Harper's Appeal, 34 Legal Intell. 250. As a
general rule, a purchaser is not bound to look beyond the judgment docket
for liens that should there appear: Coyne v. Souther, 61 Pa. 457. It is
different, liowever, with the registry of deeds and mortgages. The chief
object of recording them is to give actiiol as well as constructive notice to
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everybody of title and encumbrances thereon; and, apart from notice, the
only effect given to recorded instruments by the statute is to make certified
copies thereof evidence, and, in case of mortgages, to provide that they shall
not be liens until left for record, except mortgages for purchase money, which
continue to be liens from the date of their execution, if recorded within sixty
days thereafter. . . . (Page 59): While it is true, as a general rule, accord
ing to Magaw v. Garrett, 25 Pa. [319] 322, and other cases, that a purchaser
need not look beyond the record for Hens and encumbrances, it is not univers
ally so. There are several exceptions, and in some of them the safety of pur
chasers is not consulted. Generally, the record furnishes no notice of mechan
i c s ' l i e n s u n t i l t h e y h a v e r u n f o r a c o n s i d e r a b l e t i m e . T h e e x i s t e n c e o f a
purchase money mortgage may appear at any time within sixty days after its
execution, and it is not necessary even then to disclose on its face the material
fact that it is for purchase money, nor the time when it was executed, without
which knowledge the purchaser can form no reliable judgment respecting the
liens. . . . There are many facts outside of the record, about which he must
inquire or suffer the consequences. There was quite sufficient in this case to
put the purchaser on notice. Whatever puts a party on inquiry amounts to
notice, provided the inquiry becomes a duty, as in the case of purchasers and
creditors, where the inquiry, if pursued, would lead to knowledge of the
requisite fact: Mulliken v. Graham, 72 Pa. [484] 490."

This latter principle was applied in First National Bank u. Walker, 296
Pa. 192. In that case the court of common pleas had ordered the prothonotary
to satisfy a judgment; and the entry was made on the judgment index, "Sat
isfied November 20,1926, by decree of court." From that order an appeal was
taken Feb. 15,1926, to the Supreme Court. On Feb. 7, 1927, the defendant in
the satisfied judgment conveyed certain land to Stover, who borrowed certain
money from the plaintiff bank, which was secured by a mortgage on the prem
ises. On April 2, 1927, the Supreme Court reversed the lower court's decree
satisfying the judgment. Upon proceedings by scire faciae to revive the
judgment, the court said, at page 106: "The question thus arises, what notice
was given by this record to persons having occasion to make examination. It
is undoubtedly a general rule that a purchaser is not bound to look for judg
ments beyond the judgment index, and if his search discloses the existence of
no liens entered there, he may properly assume that no such lien exists. Like
wise, if he finds an entry of satisfaction on the judgment index, he has ordi
narily a right to rely upon such entry and assume the lien which formerly
existed has been paid or otherwise disposed of. However, if the record dis
closes any circumstance, in addition to the entry of satisfaction, calculated to
put the party on inquiry as to further information to be obtained with respect
to the satisfaction of the judgment, it becomes his duty, in the exercise of ordi
nary diligence, to make inquiry. . . . Such record carries with it "constructive
notice of all facts therein expressly recited as well as of such facts as might
be fairly inferred from its recitals, but nothing more:' Johnson v. Hess, 126
Ind. 298, 309. In Parke v. Neeley, 90 Pa. 52, this court, after stating that,
although true as a general rule a purchaser need not look beyond the judg
ment docket for liens that should there appear, called attention to the fact
that exceptions exist to this rule," and that the duty of inquiry, as above
stated, sometimes arises. Applying the principles so stated, the court held
that the notation "satisfied by decree of court" put on one examining the rec
o r d s t h e d u t y o f l o o k i n g f u r t h e r, a n d a s a n e x a m i n a t i o n o f t h e a p p e a r a n c e

!■:. docket would have disclosed the pending appeal, that was notice of the possi-
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bilily of the decree of the lower court being reversed, and, hence, the lien of
the mortgage was subsequent to the lien of the judgment.

In our case there is no trouble about the record upon the judgment index.
The judgment of the New Home Savings and Loan Association was there and
was unsatisfied. But there was no record in the recorder's office or upon the
records of the court of any title in the judgment debtors. The agreement of
purchase between Strohecker and the Pearsons was not on record. But under
the foregoing cases we believe that the record of the judgment put upon all
who dealt with the judgment creditors upon the faith of after-acquired real
estate the duty of inquiring as to the inception of the title, both legal and
equitable, of the judgment debtors.

Here, as in the case of Guthrie v. Watson, swpro, to hold that a subsequent
purchaser was not bound by the judgment entered against the equitable estate
would be to render the doctrine of equitable liens worthless.

But in addition to pointing out that there was nothing upon any record
which tended to establish any estate in the judgment debtors at the time of
the entry of the judgment, the plaintiff contends that the same principles do
not apply in a contest between the mortgagee and thd purchaser at the
sheriff's sale. The plaintiff contends that, although as between himself as
mortgagee and the savings and loan association as judgment creditor, the lat
ter, under the decisions, would have been entitled to priority (Cake's Appeal,
23 Fa. 186), yet as between himself as mortgagee and the savings and loan
association as purchaser, a different and distinct question arises. In the latter
situation, which is the case at bar, the plaintiff insists that the question of the
divestiture of the mortgage by the sheriff's sale must be determined solely by
what an inspection of the record disclosed at the time of the sale, and that as
the record disclosed no estate, legal or equitable, in the Pearsons at the time
of the entry of the savings and loan association judgment, it must be ruled as
a matter of law that no evidence from outside the record can be received to
prove that an equitable estate did in fact exist in the Pearsons and that, as a
corollary, it follows that the lien of the mortgage was prior to all other liens
and, hence, not affected by the sheriff's sale.

It is true that in some situations a mortgage which is not entitled to prefer
ence over a subsequently entered lien, such as a mechanic's lien, which relates
back to the beginning of the work upon the ground, is nevertheless not dis
charged by a sheriff's sale. For the primary rule is that the question of the
divestiture of the mortgage must be determined from the record at the time
of the sheriff's sale. And that record cannot be supplemented or avoided by
parol evidence. Such a case is Reading v. Hopson, 90 Pa. 494, where, on page
497, the distinction between the relative positions of a mortgfage and
mechanic's liens before and after a sheriff's sale is set forth, and the import
ance of having a plain and simple rule for the bidder at sheriff's sale to go by
is emphasized. It is there decided that a mortgage whose entry was preceded
by no liens upon the record remained undischarged by a sheriff's sale upon a
subsequent judgment, even though mechanics' liens had been entered after the
mortgage with claims for work begun before the date of the mortgage. If
the sheriff's sale had been had upon the mortgage and no question of the
divestiture of the mortgage had then remained, the mechanic's lien claimants
would have been entitled to distribution before the mortgagee; yet as the
lien of the mortgage at the time of the sheriff's sale remained prior to all
other liens upon the record, the sheriff's sale did not work the divestiture of
the mortgage. See, also, Hilliard v. Tustin, 172 Pa. 354. Applying the rme
that the divestiture of the mortgage must be controlled by the state of the
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record at the time of the sheriff's sale, a mortgage was held to be divested
where the record disclosed a subsisting judgment entered the same day as
the mortgage, for the mortgage, being upon equality with the judgment, could
not be said to be prior to all other liens: Magaw v. Garrett, 25 Pa. 319. But
the record must appear upon i ts face to be sel f-sustaining; a party looking at
the record is in fact bound not to notice anything then entered which is upon
its face so patently defective as to be null and void, and that is true of defec
tively entered mechanics' liens (Goepp v. Gartiser, 35 Pa. 130), and of a
defectively registered deed or mortgage: Bolton v. Johns, 5 Pa. 145, 149. If
a lien by the record appear to be valid and subsisting, it must be given that
effect in determining whether a mortgage be discharged by the sale, and it
cannot be shown by parol that such lien had in fact been paid or otherwise
discharged by the parties: Coyne v. Souther, 61 Pa. 455; Meigs v. Bunting,
141 Pa. 233. Eckels v. Stuart, 212 Pa. 161, was another case in which a
mortgagee, whose mortgage was entered prior to all other liens but was fol
lowed by mechanics' liens filed with claims fixing the beginning of the work
before the entry of the mortgage, purchased at a sale in partition proceed
ings, but was denied any part of the proceeds of the sale by reason of the
fact that the mortgage was undischarged.

These cases are not in conflict with Parke v. Neeley, snprfl, and do not sup
port the contention of the plaintiff here. They decide that the various records
of the valid and self-sustaining liens and encumbrances In the prothonotary's
office cannot, after a sheriff's sale, be altered, explained away or extended by
parol evidence after the rights have been fixed by the sale. But they do not
hold that a lien, duly entered, cannot be shown by parol evidence to extend
to property as to which the ownership of the lien debtor does not appear upon
t h e r e c o r d .

In the case at bar the records of the liens are not in question. Neither
party seeks to alter or to supplement the record of any lien by parol testi
mony. The record of the New Home Savings and Loan Association was valid
and subsisting at the time of the sheriff's sale and gave to the association a
lien upon whatever interest in real estate the judgment debtors then had.
But there was no instrument upon record in the recorder's office or elsewhere
which told of the existence of any estate, legal or equitable, in the land in
question in the Pearsons. Nevertheless, upon the authority of Parke v.
Neeley, mpra, we believe that, even after the sheriff's sale, parol evidence is
admissible to prove the existence of the equitable estate of the Pearsons at
the time of the entry of the judgment. Such proof will not contradict any
record. The fact of recording the agreement was not essential to the creation
of the lien of the judgment, for the entry of a judgment gave to the judgment
creditor a lien upon each and every estate in land which the judgment debtors
then had. That lien was not dependent upon any record of the debtor's title;
a judgment against one who has taken land under the intestate laws creates
a lien even though thei*e be no record of the ancestor's death or of the iden
tity of the heirs. In fact, where one conveys lands to another by deed which
remains unrecorded, a judgment obtained against the grantor after the deliv
ery of the deed is ineffectual to give to the judgment creditor a lien upon the
land conveyed, notwithstanding the record, for the reason that the debtor is
no longer the owner of the property: Cover v. Black, 1 Pa. 493; Beman
Thomas Co. v. White, 269 Pa. 261. It is the fact of ownership in the judg
m e n t d e b t o r t h a t i s d e t e r m i n a t i v e a n d n o t t h e e x i s t e n c e o r n o n - e x i s t e n c e o f a
r e c o r d o f t h e o w n e r s h i p . A n d t h e j u d g m e n t c r e d i t o r h e r e i n e n t e r i n g i t s
judgment had done all that was witliin its power; it did not have possession
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of the articles of agrreement and had no interest or ri^ht to require them to
be recorded. The plaintiff in taking his mortgage was bound to know that
the mortgagor was already in possession of the premises and had built a
house thereon. Similarly, the plaintiff had constructive notice by the record
of the existence of the savings and loan association judgment and was bound
thereby to inquire as to the origin of the Pearsons' interest in the land. Such
inquiry wouid have disclosed the equitable title of the Pearsons at the time of
the judgment, from the fact of possession coupled with the fact of improve
ment as well as from the existence of the agreement of purchase for the very
land conveyed and mortgaged. Also, the property was sold at sheriff's sale
upon execution issued upon the savings and loan association's judgment; that
fact was notice at that time to the plaintiff that his mortgage was not prior
t o a l l o t h e r l i e n s .

Clearly, plaintiff's mortgage was discharged by the sheriff's sale, and the
questions of law must be decided against the plaintiff.

We do not believe that this result is affected by the fact that the legal title
was taken in the name of Maggie M. Pearson, one of tho equitable owners,
instead of in the name of herself and her husband. For although the articles
named both as purchasers, and the conveyance was to one alone, the latter
obtained the complete legal title thereby, which became; completely bound by
the savings and loan association judgment the moment that the deed was
d e l i v e r e d .

And now, to wit, Nov. 4, 1929, the plaintiff's rule for judgment for want of
a sufficient affidavit of defense is discharged.

F r o m C h a r l e s K , D o r r , R e a d i n g , P a .

A n c l r u s v . B u r l i n g t o n To w n s h i p S c h o o l D i r e c t o r s .

School law—Transportation of pupils — Discretionary powers of school
directors—ilfandamiis—Control of judgment.

1 . M a n d a m u s l a a n e x t r a o r d i n a r y w r i t a n d c a n I s s u e o n l y I n c l e a r c a s e s .
2. If school directors refuse to discharce their duty of furnishing transporta

tion to pupils, mandamus will lie to compel them so to act.
3. Where school directors have In the performance of their duties entered Into

a contract for the transportation of pupils, the court cannot by mandamus take
from them tlie exercise of such Judgment and discretion and submit their acts to
t h e r e v i e w o f a J u r y.

4. It the school directors act in bad faith in entering into such a contract, they
i . i a y b o r e m o v e d f o r c a u s e .

5. Where school directors in good faith have entered Into a contract for tho
transportation of pupils, the court will not Interfere by mandamus upon complaint
t h a t t l i c p e r s o n e n g a g e d i s a m a n o f k n o w n I n t e m p e r a t e h a b i t s .

Petition for mandamus. C. P. Bradford Co., Dec. T., 1929, No. 87.
ir. G. Schrier and J. P. Vallilee, for plaintiff,
Romcyn Culver, for defendants.

Culver, P. J., Feb. 11, 1930.—The plaintiff petitioned the court for a writ
of alternative mandamus, alleging that he is the father of Harry Andriis, a
minor cbiU within the compulsory attendance age, who has been assigned by
the school board to attend the Luthers Mills Consolidated School;̂  that he
lives on a farm more than one and one-half miles distant from the said schoo ,

Ai idrua v. Bur l ington Township School Directors.

and that, under the law, it is the duty of the school board to fumiah proper
transportation to his said son at the expense of said district, and further
alleging that requests have been made and demanded that said school board
furnish proper transportation to the said child to and from said school, and
that the board had refused and failed so to do, praying that an alternative
writ of mandamus be issued requiring the school board to furnish such trans
portation.

A writ was issued as requested, and the school board made return thereto,
admitting that plaintiff's son was properly assigned to the said school and
was within the compulsory school age, but denying that they had refused and
failed to furnish proper transportation to peUtioner's child to and from the
said school, and affirmatively state, since the opening of the school term,
respondents have at all times furnished proper transportation for petitioner's
child, with other children, with a careful and competent driver, and a proper
motor-truck under good and proper supervision and control, and further set
ting forth that petitioner has a full and adequate remedy at law under sec
tion 406 of the School Code.

Plaintiff filed what he designated "Plaintiff's Traverse" to this return, in
which he does not deny that defendants have furnished transportation as set
forth in its return, but denies that such transportation is proper transpor
tation for petitioner's child, with other children, with a careful and compe-
Unt d r i ve r. The t rave rse in subs tance admi ts tha t de fendan ts en te red in to a
contract with Paul T. Bevan, as set forth in its return, and that he was
transporting the scholars, including plaintiff's sen, but alleging that Paul T.
Bevan was a person of known intemperate habits and not a peaceable and
law-abiding citizen of Burlington Township; that he was not a person with
whom it was safe to entrust the care, control and custody of girls of tender
age, and alleging' that all these facts were known to each and every member
of the board of school directors prior to May 29, 1929, when the school direc
tors let the contract to him to transport the children, and fui'ther alleging
that the plaintiff and others attended the meeting of the school board Jan. 29,
1929, and made known the facts herein mentioned to the school board, and
then and there demanded of the said board that it enter into no contractual
relations with the said Paul T. Bevan for the transportation of school chil
dren, for the reason that he was not a fit and proper person by reason of the
foregoing facta, and alleging that the achool directors, by entering into such
contract, exercised an arbitrary authority and did not act in good faith, but
acted wholly for the attainment of personal and selfish ends, and that any
discretion they at that time exercised was not exercised for the public good,
but was so abused and so capriciously and arbitrarily exercised that it
resulted in an evasion of the positive duty of the said school board to furnish
proper transportation for petitioner's child.

-4t the argument of this case, it wa» agreed by all parties that the school
board had acted and had hired Paul T. Bevan to transport plaintiff's child and
other children, and that he was, pursuant to that hiring, transporting them at
the time tljis proceeding was brought. Plaintiff taking the position that ho
was not a proper person, that the school board did not act in good faith, and
lhat plaintiff was entitled to a writ of alternative mandamus, asked for a
jury trial to determine the question whether or not Paul T. Bevan was a
proper person to transport the children in question.

Defendants allege that they acted in good faith, that Paul T. Bevan is a
proper and competent person, that they have discharged their full duty and
are furnishing proper transportation, and further contend that the ques-
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