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James Morgan Bradford and Print Culture 
in Early Louisiana 

 
by 
 

Warren M. Billings* 

 

James Brown and Louis Moreau-Lislet’s A Digest of the Civil Laws 
Now in Force in the Territory of Orleans, With Alterations and 
Amendments Adapted to the Present System of Government is an 

icon of Louisiana law and legal history. Published at New Orleans 
in 1808 by James Morgan Bradford and Thomas Anderson, the 

Digest of 1808 reduced to writing the bulk of the territory’s pri-

vate law into an orderly compilation of customary, statutory, and 

judge-made law. It became the ancestor of Louisiana’s present 

Civil Code and a bone of contention among legal writers whose 

debates about its meaning amount to an overwhelming accumu-
lation of literature.1 And yet, to paraphrase Tulane law professor 

 
* Distinguished Professor, Emeritus, University of New Orleans 

and Bicentennial Historian of the Supreme Court of Louisiana. He 

acknowledges the assistance of law librarians Carol D. Billings, 
Georgia Chadwick, Tara L. Cunningham, and James Duggan, and 

to West Feliciana Parish clerk of court Stuart Hughes. 
1 For a sampling of the debate see Henry Plauché Dart, “The In-

fluence of the Ancient Laws of Spain on the Jurisprudence of Lou-

isiana,” Tulane Law Review, 6 (1931–1932): 83-93; Mitchell F. 

Franklin, “The Place of Thomas Jefferson in the Expulsion of 
Spanish Medieval Law From Louisiana,” ibid. 16 (1941-1942): 

319-38; Franklin, “The Eighteenth Brumaire in Louisiana: Talley-

rand and the Spanish Medieval System of 1806,” ibid.: 514-61; C. 

Russell Reynolds, “Alfonso el Sabio’s Laws Survive in the Civil 

Code of Louisiana, Louisiana History: The Journal of the Louisiana 
Historical Association, 12 (1971): 137-47; John H. Tucker, Jr., 

“Source Books of Louisiana Law,” Tulane Law Review, 8 (1933–
1934): 396-405; Ferdinand Stone, “The Civil Code of 1808 for the 

Territory of Orleans,” ibid. 33 (1958–1959): 3-6; John T. Hood, 

Jr., “The History and Development of the Louisiana Civil Code,” 

ARTICLES 
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Vernon Valentine Palmer, the Digest of 1808 remains an “ambigu-

ous and unfathomed” document from a distant past about which 

there are still as many questions as answers.2 
 

This essay fathoms one of those ambiguous questions: the over-

looked significance of the Digest of 1808 as an artifact of print 

culture in early Louisiana.3 It addresses the question by com-

menting on early law books as books, who printed them, and how 

they were distributed. That line of enquiry puts the focus squarely 
the career of James Morgan Bradford. 

 

Printed law books and the legal profession were inseparable in 

Louisiana after 1803. Law books and how attorneys, judges, legis-

 

ibid., 7-20; Louis Baudoin, “The Influence of the Code Napoleon,” 

ibid., 21-28; Mitchell Franklin, “An Important Document in the 
History of American, Roman, and Civil Law: The De la Vergne 

Manuscript,” ibid., 35-42; Thomas W. Tucker, “Sources of Louisi-

ana’s Law of Persons: Blackstone, Domat, and the French Codes,” 

ibid., 45 (1970-71): 264-95; Rodolpho Batiza, “The Louisiana Civil 

Code of 1808: Its Actual Sources and Present Relevance,” ibid. 46 
(1971–1972): 4-165; Joseph Modeste Sweeney, “Tournament of 

Scholars over the Sources of the Civil Code of 1808,” ibid., 585-

603; Robert A. Pascal, “Sources of the Digest of 1808: A Reply to 

Professor Batiza,” ibid., 603-27; Rodolpho Batiza, “Sources of the 

Digest of 1808, Facts and Speculation: A Rejoinder,” ibid., 628-

53; Joseph Dainow, “Moreau Lislet’s Note on the Sources of Loui-
siana’s Civil Code of 1808,” Louisiana Law Review, 19 (1958–

1959): 43-52; Vernon Valentine Palmer, ed., “The Bicentennial of 

the Digest of 1808—Collected Papers,” Tulane European and Civil 
Law Forum, 24 (2009), 1-264; George Dargo, Jefferson’s Louisi-
ana: Politics and the Clash of Legal Traditions (Cambridge, Mass., 

1975); Richard H. Kilbourne, Jr., A History of the Louisiana Civil 
Code: The Formative Years, 1803–1839 (Baton Rouge, La., 1987); 

Warren M. Billings and Mark F. Fernandez, eds., A Law Unto It-
self? Essays in the New Louisiana Legal History (Baton Rouge, 
La., 2001); Mark F. Fernandez, From Chaos to Continuity: The 
Evolution of Louisiana’s Judicial System, 1712–1862 (Baton 

Rouge, 2001). 
2 Palmer, Foreword, “Bicentennial of the Digest of 1808,” i. 
3 Legal scholars ignore consideration of the making of the Digest 
or Bradford and Anderson for the most part but those who do are 

dismissive. For example, John W. Cairns, “The de la Vergne Vol-
ume and the Digest of 1808,” in Palmer, “Bicentennial of the Di-

gest of 1808,” 38-39n. 41, described as “being “rather poor, espe-

cially given the significance of the volume they were producing.” 
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lators, and ordinary citizens used them were among the most im-

portant elements of early Louisiana print culture. Consequently, 

the Digest of 1808 and Bradford’s other imprints exercised power-
ful influences on the blending of Continental European and An-

glo-American traditions into a legal order that distinguishes it 

from its counterparts elsewhere in the Union. 

 

Bradford was among the American printers who showed up in 
New Orleans in the first half of the nineteenth century who even-

tually turned the city into the legal publishing hub of the lower 

South. They specialized in satisfying the demand for a range of 

Louisiana legal materials from government documents and ses-

sion laws to codes and digests to treatises and law reports and 

even to foreign-language texts. The income they derived from 
these offerings offset the expenses incurred in publishing non-le-

gal work and sustained them during boom-and-bust economic cy-

cles. Collectively, they raised up a vibrant legal print culture that 

existed in the city before the Civil War. Now most of them are visi-

ble only as names on the title pages of their imprints, and alt-
hough Bradford was at their forefront, the ups and downs of his 

career was similar to those who came after him.4 

 

****** 

Who was James Bradford? 

 
The story of James Bradford (1777–1837) is riven with holes and 

clouded by small amounts of personal information about him.5 

His Bradford ancestors were English people who had emigrated to 

Virginia in the seventeenth century. Eventually, some of their de-

scendants wound up as middling, reputable residents in Fauquier 
County, Virginia, which was where he was born to John and Eliz-

abeth James Bradford. John Bradford stands conspicuously in 

Kentucky history and trans-Appalachian print culture. A highly 

inquisitive, trained surveyor, he moved the family to Bluegrass 

 
4 For more detailed discussions of legal publishing in early New 

Orleans see Florence M. Jumonville, “The Art Preservative of all 
Arts”: Printing in New Orleans, 1803–1860, MA thesis, University 

of New Orleans, 1989, and Florence M. Jumonville, ‘‘‘The People’s 

Friend––The Tyrant’s Foe’ Law-Related New Orleans Imprints, 

1803–1860,” in Warren M. Billings and Mark F. Fernandez, eds., 

A Law Unto Itself?: Essays in the New Louisiana Legal History (Ba-

ton Rouge, 2001). 
5 Elizabeth Kilbourne Dart, “James Morgan Bradford,” Dictionary 
of Louisiana Biography Online; FamilySearch; Elrie Robinson, Bio-
graphical Sketches of James M. Bradford, Pioneer Printer (St. Fran-

cisville, La., 1938).  
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country in 1785. He parlayed his surveying skills into lucrative 

businesses and large landholdings in and around the site that be-
came the town of Lexington. When his neighbors’ attempts to at-

tract a printer failed, he volunteered his services, even though he 

knew nothing about printing. Seeing an opportunity, he and a 

brother made the long trip to Philadelphia, Pennsylvania, and 

purchased a press. They hauled it overland to Pittsburgh, bought 

type and paper, and floated downriver to a boat landing near pre-
sent-day Maysville, Kentucky. From Maysville they pack horsed 

their purchases to Lexington. In August 1787, Bradford issued 

the first number of the Kentucke Gazette  (later the Kentucky Ga-
zette) and was its publisher or contributing editor for decades. 

Into the 1840s, he and his sons were the premier family of print-

ers west of the Appalachian Mountains. His broad political ties 
were strengthened by stints as the Commonwealth’s public 

printer and as a member of its legislature.6 

 

As a youngster James Bradford got dirty hands and ink under his 

fingernails as he mastered the craft of printing and learned other 

things. His father was no mere craftsman; he was genteel. He 
opened a wider world to his son through his considerable library 

while he instructed him about how to behave like a gentleman. 

Quick-minded, the son was gifted with an intelligence similar to 

his father’s, although he lacked the elder Bradford’s sense of pro-

portion and tolerance. Impatient, arrogant, demanding, hot-
headed, and outspoken, he could be as biting in print as he was 

in conversation. Those traits not only made him difficult to deal 

with, they embroiled him in troubles that cost him throughout his 

career and led to his death.7 

 

Father and son established the Guardian of Freedom in the state 
capital in hopes of becoming public printers once more. Those 

hopes proved illusory, and the paper folded in the spring of 1803. 

Around that time rumors swirled through Frankfort that Presi-

dent Thomas Jefferson was about to acquire New Orleans. It was 

also known that American printers were much in demand there, 

and at the urging of his father the twenty-six year old Bradford 
left Kentucky to see what opportunities awaited him down south. 

Exactly when he alighted in town is unknown. For certain it was 

after the spring of 1804 but before that December 29th , the day 

 
6 FamilySearch; Lindsey Apple, “John Bradford 17 April 1747–21 

March 1830), Sara Bearss, et al., eds., Dictionary of Virginia Biog-
raphy, (Richmond, 2001–), 2: 180-82. 
7 Kentucky Digital Newspaper Program, University of Kentucky Li-

braries Special Collections Research Center, Lexington. 
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he published the first number of his newspaper, the Orleans Ga-
zette and Commercial Advertiser.  
 
A few months later he was “James M. Bradford, Printer to the 

Territory.” Governor William C.C. Claiborne was not responsible 

since the place was not his to fill. The choice came from the exec-

utive branch of the national government, meaning that Secretary 

of State James Madison chose him. He was brought to Madison’s 

attention in a roundabout way. In December 1803, he wrote Ken-
tucky senator John Brown seeking to become secretary of the 

Louisiana Territory. He admitted to knowing little about the re-

quirements of the post but being a printer he could establish a 

newspaper that “would diffuse those political principles which are 

the glory of the present administration.” Brown gave the letter to 
President Jefferson. Before Jefferson passed it on to Madison he 

endorsed it “Bradford James M. to John Brown. for Louisiana. 

mr. Brown says he is honest, industrious, republican, and of 

good understanding, brought up a printer.”8 Bradford did not re-

ceive the appointment so how he earned the public printer post is 

something of a mystery. The likeliest explanation is that he got 
the nomination because influential unnamed persons were suc-

cessful in lobbying Secretary Madison on his behalf. Who those 

men were may well have been among the founders of the first 

Protestant church in the territory. In 1805, the Legislative Coun-

cil authorized a group to incorporate Christ Episcopal Church 
(now Christ Cathedral, New Orleans). Among them were Bradford, 

lawyers James C. Williamson and Edward Livingston, legislators 

James Brown and John B. Watkins, and chief judge John B. 

Prevost of the superior court. Bradford, Livingston, and William-

son were also instrumental in recruiting a clergyman, and they 

sat on the early vestry.9 
 

 
8 James M. Bradford to John Brown, 19 Dec. 1803, Microfilm Roll 

1, Letters of Application and Recommendation During the Admin-

istration of Thomas Jefferson, 1801-1809; General Records of the 
Department of State, Record Group 59, National Archives and 

Records Administration, College Park, Md. I am indebted to Refer-

ence Archivist Amy Reytar at NARA for a PDF of Bradford’s letter. 
9 Chapter XV, An Act For Incorporating a Congregation of the 

Protestant Episcopal Church in the County of Orleans, and For 

Other Purposes Therein Mentioned, Territorial Acts of Louisiana, 
1805, 88-94, HeinOnline; Hodding Carter and Betty Werlein 

Carter, So Great A Good: A History of the Episcopal Church in Loui-
siana and of Christ Church Cathedral, 1805–1955 (Sewanee, 

Tenn., 1955), 4-7. 
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Whatever happened, Bradford’s appointment ended abruptly. He 

was fired in 1809.10 His abilities as a printer or the timeliness of 
his output were never in question. A clash of personalities best 

explains his firing. The relationship between Bradford and Gover-

nor Claiborne was edgy from its outset. Bradford was quick to 

criticize Claiborne’s style of governance and soon shot nettling 

barbs at him in letters and in the Orleans Gazette and Commer-
cial Advertiser . It must be said, however, that his censure was 

not exceptional or unmerited. Critics before Bradford routinely 
took Claiborne to task for his lack of conversation in Romance 

tongues, an undisguised contempt for his constituents, a quick-

ness to see others as mulish or conspiratorial, and his tendency 

to vacillate in the face of crises. Claiborne resented Madison’s fail-

ure to consult him about appointing Bradford, and he chafed at 
having no authority over him. He disdained Bradford because he 

was not of his class. Family and connections mattered to 

Claiborne. He was of an “ancient” Tidewater Virginia English fam-

ily that had arrived in 1621. Succeeding generations of Claiborne 

sons were influential local and provincial officeholders. Genera-

tions of Claiborne sisters, daughters, and widows spun strands of 
that intricate web of elite Virginia kin which joined Claiborne and 

Thomas Jefferson. Those threads and Claiborne’s own impressive 

political credentials persuaded the president to name his twenty-

eight year old cousin governor of Louisiana. Nothing in Bradford’s 

background equaled his pedigree.11 
 

Although Claiborne wanted Bradford gone, no one in Washington 

listened to him until the scare of the Burr Conspiracy gave him 

an opening. Members of the Bradford family were friendly with 

Aaron Burr though none of them had anything to do with the dis-

graced vice president’s plotting. The always dubious Claiborne 
suspected Bradford’s allegiances, and his suspicions were suffi-

cient to dismiss him. Suspicions were not evidence. Bradford was 

never arrested or charged with any wrongdoing. In fact, leading 

New Orleanians regarded his dismissal as no more than an op-

portunistic political stunt.12 
 

****** 

 

 
10 Robinson, Biographical Sketches of Bradford, 14-18. 
11 Joseph G. Tregle, “ William Charles Cole Claiborne,” Dictionary 
of Louisiana Biography Online.  
12 William C.C. Claiborne to James Madison, 29 Jan. 1809, in 

Dunbar Rowland, ed., Official Letter Books of W.C.C. Claiborne, 
1801–1816, 6 vols., (Jackson, Miss., 1917), 4: 311-12; Claiborne 

to Bradford, 29 May 1809, ibid., 372-72. 
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Bradford brought no equipment when he left Frankfort. Instead, 

he obtained his first press, type, paper, and ink in New Orleans. 
They belonged to a small-time printer from up East called James 

Lyon whom he bought out in September 1804.13 Lyon’s printery, 

a converted stable, came with the deal, and Bradford adjusted it 

to his liking .14 The ground floor accommodated the press and its 

accoutrements and may have provided office space too. Otherwise 

the loft served that purpose as well as living quarters. After he 
was hired as the territorial printer, Bradford relocated to roomier 

quarters in a government building that sat at the corner of Char-

tres and Toulouse Streets. The move allowed him to purchase a 

better press and more type. He bought fonts whenever they came 

up for sale locally or he imported them; he stocked up on paper 
and ink by similar means. If he took on apprentices, who they 

were has not come to light. On the other hand, he hired an asso-

ciate, Thomas Anderson. Another Kentuckian, Anderson pub-

lished the short-lived Lexington Independent Gazetteer before it 

busted and he went to New Orleans. Their first book came out in 

1806.15 
 

Bradford relied on methods of composition that were standard 

practice for Anglo-American printers, but he established them as 

conventions that remained the rule for legal publications in Loui-

siana into the 1860s. His equipment and the steps he employed 

were little different from those pioneered by Johannes Gutenberg 
when he introduced printing from moveable type to Europeans in 

the mid-1400s.  

 

Rendering handwritten manuscripts into print was a complex, 

grueling, many faceted operation, It demanded not only Brad-
ford’s skill, it taxed his powers of concentration and physical 

stamina, and it began before Bradford handled so much as a let-

ter of type. His first task was to calculate design, format, page 

layout, and type style. Design dictated the physical appearance of 

a book. His plain designs were utilitarian rather than beautiful, 

 
13 Florence M. Jumonville, “James Lyon,” Dictionary of Louisiana 
Biography Online. According to Jumonville, Lyon published the 

first English language newspaper in Louisiana, the Union: or New 
Advertiser and Price Current. 
14 William C.C. Claiborne to James Madison 6 Feb. 1806, in Clar-

ence Edwin Carter, ed., The Territorial Papers of the United States, 

36 vols., (Washington, D.C., 1934–1972), 9: 390. 
15 That address is indicated on the title page to his publication 
Acts of the Congress of the United States Relative to the Ascertain-
ing and Adjusting of Land Claims in the Territory of New Orleans 
and District of Louisiana (1806). 
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so the look was similar to contemporary American law books. For-

matting related to the dimensions of a book, and it depended on 
the number of pages that would fit on two sides of a sheet of pa-

per. Bradford divided each side into fourths for a total of eight 

pages per sheet. In this way, his books, called “quartos,” became 

models for later Louisiana legal imprints. The content had to be 

legible in both languages, so Bradford alternated English and 

French on facing pages. Again, this was a technique that had ex-
isted for centuries. It was the Louisiana standard until its aban-

donment after the Civil War. He selected different type faces for 

the English and French texts. The choice of fonts was limited to 

those he had on hand, and their size varied according to their 

purpose on the page. Once he had finished all these calculations, 
he could start setting type. 

 

Each of his fonts was arrayed in sets of four wooden trays, called 

cases. Two were for roman type; two for italic. The cases were 

partitioned to accommodate letters, numbers, punctuation 

marks, special characters, symbols, ornaments, and spacers. Par-
titions varied in size according to the frequency of the use of the 

letters in them, and they were placed so as to permit Bradford to 

assemble type with a minimum of movement. Majuscules were in 

the two upper cases and minuscules went in the lower two. (Thus 

the reference to letters as either “upper” or “lower” case.) Bradford 
committed to memory which cases contained which fonts and 

their location in relation to his workspace. He also memorized 

how their cases were divided to avoid looking up as he reached for 

letters. He put letters onto a composing stick to build each line of 

type with the words set backwards. When a line was complete he 

transferred it to a shallow wooden galley. Those steps were re-
peated until the first side was completely set in the galley, tied off, 

and transferred to the press. That side was inked and covered 

with a slightly dampened sheet of paper before it was pressed, 

which required considerable brute strength. The impression hung 

out to dry after Bradford pulled it. Then the type was cleaned, re-
distributed, and reset as the second side. After both sides were 

pressed in the requisite numbers and proofed, they were gathered 

into signatures that were sewn together as the text block and 

bound.16 

 

How long did it take for Bradford to print a book? If he worked 
ten-hour days six days a week he probably could finish one in a 

couple of months, but he was slowed whenever things went 

 
16 This discussion derives from conversations I have had with Pe-

ter Stinely the master printer at Colonial Williamsburg. 
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wrong, as they invariably did. If whole cases of type were acci-

dentally knocked over they had to be reassembled. Any dropped 
lines or whole pages of type had to be reset. The press could 

break down. Hot, humid, rainy weather could ruin drying sheets. 

If Bradford picked the wrong font, he had to start over. Despite 

his effort to prevent them, typesetting errors inevitably crept onto 

the printed page. Any mistakes that went undetected before the 

press run were too costly to correct afterwards. But like every 
other hand set book of the time, their appearance in Bradford’s 

imprints was insufficient to render their information unreliable 

for their consumers. That said, those mistakes never quite rose to 

the level of scorn ascribed to them by legal scholars who regard 

the quality of the print in the Digest of 1808 as “rather poor.”17 

 
Bradford’s first title was two books of session laws, and they were 

the model for the run of legislative acts he printed from 1805 to 

1808. Their design tells how an imaginary early Louisiana reader 

would have perceived any of those books when he beheld one and 

thumbed through it for the first time. Its size was handy and 
readable. Unadorned sheepskin covered boards that encased the 

text block that was printed on laid linen paper. Looking inside, he 

would have seen free leaves that preceded the title page, table of 

contents, table des matières, half title, and contents. He would 

have smelled a musty odor that permeated books of the time. If 

ran his fingers across the pages, he would have felt the raised im-
pressions of the words. The minimally decorated contents con-

tained the statutes that were arranged by chapters that were sub-

divided into numbered sections. Marginal glosses adorned the 

English texts. Those versions were authenticated individually by 

the governor, the council president, and the speaker of the house, 
whereas the French texts were translated by Louis Moreau-Lislet 

and certified by him. The reader might have eyed how the use of 

type differed according to its size and placement on the page, and 

he might also have noted typesetting mistakes and other flaws 

that he may or may not have chosen to correct. 

 
Acts of the Congress of the United States Relative to the Ascertain-
ing and Adjusting of Land Claims in the Territory of New Orleans 
and District of Louisiana (1806) was Bradford’s second title.18 This 

slim volume reproduced two congressional statutes concerning 

land claims granted under the former Spanish or French regimes. 

Its look and feel were the same as the statute books. 
 

 
17 Cairns, “The de la Vergne Volume,” 33n41. 
18 This is the rarest of Bradford’s imprints. Only two copies exist; 

one belongs to Harvard University; the other is at Yale University. 
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The Crimes Act of 1805 inspired Bradford’s third imprint. In 

keeping with congressional dictates, the statute created an en-
tirely new system of penal law and procedure for the territory. 

Recognizing the novelty of the law, the Legislative Council called 

on Governor Claiborne to publish a commentary on the act. He 

passed the chore to one of his staffers, Lewis Kerr. Kerr wrote the 

manuscript in five months, and Bradford issued it in 1806 as An 
Exposition of the Criminal Laws of the Territory of Orleans: The 
Practice of the Courts of Criminal Jurisdictions, the Duties of their 
Officers, with a Collection of Forms for the Use of Magistrates and 
Others. (Aside from its importance to Louisiana criminal law, the 

Exposition was one of the earliest treatises on the law of crime 

and punishment written by an American for an American audi-

ence and published by an American printer.)19 

 
Bradford tailored his design for the Acts to suit the differences be-

tween statute books and treatises. He hired Jean Renard to set 

Louis Moreau-Lislet’s French translation according to his scheme. 

The result was a plain looking quarto, bound in sheepskin and 

printed on wove linen paper, that amounted to nearly three hun-

dred-fifty pages in length.  
 

Here is what a reader saw when he initially inspected the Exposi-
tion. He would have noticed a novel design that was rather more 

decorated than the Acts. The pages were set in a worn English 

Caslon type face and a French font that belonged to Renard. Two 

free leaves preceded the title page. Pages iv through vii repro-

duced Claiborne’s letter of appointment. Pages vii to xxi held 
Kerr’s apologia and the table of contents. The table was arranged 

alphabetically by topic; the actual topics were not. Kerr’s reason, 

said he, was because in the rush to finish “I had, for the sake of 

expedition,” to give Bradford every page of his manuscript as soon 

as he composed it. Each topic had a descriptive title that Brad-
ford set in capitals and Renard put in italics. Where notes ap-

peared, they were at the bottom of the page, and there were no 

glosses in the margins. In sum, Kerr’s commentaries amounted to 

two hundred and forty-one pages. They were followed by an ap-

pendix of forms for affidavits, recognizances, warrants, indict-

ments, and other procedural documents. There was no index. The 

 
19 Warren M. Billings, “Origins of Criminal Law in Louisiana,” 

Louisiana History, 32 (1991): 63-76; Warren M. Billings, “A Ne-

glected Treatise: Lewis Kerr’s Exposition and the Making of Crimi-

nal Law in Louisiana, ibid., 38 (1997): 261-86. A digital version of 
the Exposition is accessible at HathiTrust, but my discussion de-

rives from my copy of the Wm. W. Gaunt & Sons facsimile 

(Holmes Beach, Fla., 1986). 
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lack of one may well represent one of Kerr’s regrets, but its ab-

sence was more an irritant than an impediment to our imaginary 
reader because he had the table of contents to guide him. 

 

There are no extant records that document the number of copies 

in the press run or their distribution. Bradford permitted John 

Mowry to print and sell an English-only version, but no one 

knows how many there were of them. He may also have allowed 
Renard to publish a separate French edition, although if he did, 

no witness to it has ever come to light.20 No matter what hap-

pened, the Exposition became an ancestor of Louisiana’s criminal 

law. 

 

The Digest of 1808 arose from circumstances similar to those of 

the Exposition. Following the Purchase, no one could identify with 
any certainty what private law prevailed or its sources, nor could 

anyone msay how it should be enforced throughout the territory. 

To settle the uncertainty, the Legislative Assembly adopted a joint 

resolution in June 1806 naming James Brown and Louis Moreau-

Lislet jurisconsults and charging them to prepare a civil code as 
promptly as possible. 21 Both men were more than well-equipped 

for the assignment, which they had probably lobbied to under-

take. Brown (1766–1835) was born in Staunton, Virginia, and ed-

ucated at the College of William & Mary. Like the Bradfords, 

whom he knew, he migrated to Kentucky, read law, married 

Henry Clay’s sister-in-law, and was the Kentucky secretary of 
state. He resettled in New Orleans where he began a highly suc-

cessful law practice, and he was an incorporator of Christ Episco-

pal Church. For a time he was secretary of the territory and dis-

trict attorney for Orleans before he became jurisconsult. 

Afterwards he was a member of the convention that drafted the 
Constitution of 1812 and a United States senator, as well as min-

ister to France for presidents James Monroe and John Quincy 

Adams.22 Moreau Lislet (1767–1832) was born in Sainte- 

Domingue (Haiti) and educated in law and languages in France. 

He showed up in New Orleans about the same time as Brown, 

and again like Brown he prospered as an attorney. Additional em-
ployment as the territorial government’s official interpreter linked 

 
20 In 1840, J. Watkins Abbott, a Plaquemine, Louisiana, publisher 

printed a revised edition. There would no more editions until Wil-

liam Gaunt published the facsimile in 1986. 
21 Joint Resolution, 7 June 1806, Territorial Acts of Louisiana,, 
1806, 214-18, HeinOnline. 
22 Thomas D. Schoonover, “James Brown, attorney, politician,” 

Dictionary of Louisiana Biography Online. 
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him not only with Brown, it affiliated him with every other territo-

rial politician and judge as well as with Bradford.23 
 

Their progress was slow because compiling the code proved to be 

more taxing than the jurisconsults envisioned. After a two-year 

delay, the Legislative Assembly resorted to a stopgap measure. It 

authorized Brown and Moreau-Lislet to devise a digest of their 

work to date according to precise statutory specifications.24 Di-
gests were often used by English and French speakers as vehicles 

for disseminating abbreviated forms of legal information. Theirs 

would contain the accepted civilian precepts at the heart of the 

territory’s private law, although it did not alter the practices and 

procedures of the courts, which were essentially American. 
 

As the statute required, Bradford set the manuscript in three 

parts. Book I (Of Persons) contained 10 titles. There were just 

four titles in Book II (Of things or estates). Twenty-one titles com-

prised Book III (Of the different manner of acquiring the property 

of things). He opened the Digest with free leaves, an index of book 
titles, and a table of contents that was alphabetically organized by 

topic. Those elements were on pages ii to xxi; the contents from 

pages 1 to 491. The design was similar to that of the Exposition, 

except for its execution. Bound in sheepskin, this was the largest 

of his quartos. It was set in new types and impressed on a finely 

laid linen paper. Those latter attributes indicate that by 1808 he 
had acquired a larger press and better supplies. One other attrib-

ute distinguishes the Digest. It is the only Bradford imprint for 

which a press run can be definitively fixed. By law he prepared 

six hundred copies that were to be distributed “among the courts 

of justice, and other authorities charged with the execution of the 

laws in this territory.”25 It is also possible that Bradford ran off 
more copies that he sold privately, but that is an unprovable sup-

position. True or not, every copy did not meet the same end. Con-

stant use wore out many that were thrown away. Those that es-

caped that fate survive in court or research libraries, or they are 

in private collections.26 Some may yet lie in an attic or in another 

 
23 Jane B. Challiot, “Louis Casimir Elizabeth Moreau-Lislet, jurist, 

politician,” ibid. 
24 Chapter 29, An Act Providing for the Promulgation of the Digest 

of the Civil Laws Now in Force in the Territory of Orleans, Territo-
rial Acts of Louisiana, 1808, 120-28, HeinOnline. 
25 Ibid., 126. 
26 I know of a copy that once belonged to an obscure nineteenth-

century Baton Rouge attorney who corrected some of the typeset-
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out of way place. Whatever their ultimate end, the thing here is 

this. The early lawyers and judges regarded the Digest of 1808 as 

a tool that enabled them to adapt local private law and custom to 
American ways until a finer implement came along. They regarded 

the Acts and the Exposition from the same point of view. Brad-

ford’s contribution to Louisiana print culture lay in his manufac-

ture of that first set of tools. 

 

****** 
 

Bradford had not expected to be fired. The suddenness of his re-

moval took him unawares and forced him to reinvent himself. Alt-

hough Bradford would always regard himself first and foremost as 

a printer and newspaper editor, the range of his affairs after 1808 
was much wider than it was before he left New Orleans. He prob-

ably remained at Chartres Street until he decided to relocate 

across Lake Ponchatrain in the Florida Parishes. In May 1808 he 

sold a slave and probably used the money to buy a tract of land 

from Edward Livingston that lay near the village of St. Francis-

ville. 27 Three years later he was living on the outskirts of St. 
Francisville, which can be established by the first issue of his 

newspaper, The Time Piece, and his appointment as acting deputy 

clerk of court for the Parish of Feliciana. Around this time too, 

Bradford was copying the example of Judge François-Xavier Mar-

tin, an acquaintance, who had been a consequential legal pub-

lisher in North Carolina before he was an attorney.28 Bradford 
mastered enough law to pass the bar in 1813.29 (However much 

one might wish that Martin tutored him there is no telling who 

mentored him.) Some months afterwards the British assault on 

Louisiana drew Bradford into combat as a volunteer private in 

 

ting errors in the French texts. He may also have been responsi-

ble for covering the case in three-quarter calf over blue marbled 
paper. 
27 On Livingston as land speculator, see Paul Wallace Gates, “Pri-

vate Land Claims in the South,” The Journal of Southern History, 

22 (1956): 183-204; act of sale to James Mather, 7 May 1808, No-

tary Benedict Van Pradellis Book No. 1, 1806–1808, 300, Civil 

Clerk of Court’s Office, New Orleans. 
28 In 1811, Martin was chief judge of the superior court. After 

statehood he was the first attorney general of Louisiana and 

member of the Supreme Court of Louisiana. 
29 Sybil Ann Boudreaux, ed., “The First Minute Book of the Su-

preme Court of the State of Louisiana, 1813 to May 1818: An An-
notated Edition” (M.A. thesis, University of New Orleans, 1983), 

55. Supreme Court Chief Judge George Mathews, another of 

Bradford’s associates, swore him in. 
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General Andrew Jackson’s army which crushed the redcoats at 

the battle of New Orleans in January 1815.30 
 

His turn to the law was opportune for it abetted his traffic in land 

transactions, slave trading, and representing the interests of cli-

ents. Skilled in civil and criminal court processes, his considera-

ble legal knowledge was complemented by his large, towering 

stature and aggressive demeanor. The effect of those traits always 
made for a formidable opponent who won more cases than he 

lost. By all accounts, his renown grew until Bradford was recog-

nized as one of the leading attorneys in the Florida Parishes. Re-

spected he was; admired he was not.31 

 
Like his fellow attorneys, Bradford caught the lure of politics. A 

shot at  a district judgeship went astray, and he was twice de-

feated as a candidate for Congress. Those losses were probably 

attributable as much to the voters’ dislike of his personality as 

they were put off by his politics. However his understanding of 

land law caused President James Monroe to appoint him the re-
gional register of the federal land office, although the position 

lapsed after Monroe left office. After that, the state senate con-

firmed him to a single year term as public printer. Otherwise, the 

successes that came to him were confined to St. Francisville and 

the surrounding parish. Some, like being a road commissioner, 
were relatively minor; others were more vital. He was one of the 

trustees of St. Francisville when it was first organized as a village. 

Then he eased its transition to a town, drafted its governing ordi-

nances, and was a town magistrate for decades. Having been on 

the Feliciana police jury (the parochial governing authority), he 

seems to have played a hand in dividing the parish into East and 
West Feliciana Parishes and in building the St. Francisville court-

house.32 

 

Political involvement led to civic engagement, which was where 

Bradford was at his most visible. Instrumental in founding a 
lending library, an agricultural society, and an educational acad-

emy, he was an incorporator for several churches and an original 

trustee for the ancestor of Centenary College and the author of its 

constitution. He was on a committee that arranged for the Gilbert 

du Motier, Marquis de Lafayette to visit St. Francisville while the 

 
30 James Bradford to F.A. Browder, 6 Jan. 1815, Robinson, Bio-
graphical Sketches of James Bradford, 26. 
31 Ibid., 35; Henry Skipwith, East Feliciana Parish (New Orleans, 

1892), supplement page 37, HathiTrust. 
32 Robinson, Biographical Sketches of James Bradford; Baton 
Rouge Gazette, 8 June 1822, 1; 5 Oct. 1822, 2. 
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old Revolutionary War hero was on his grand tour of the nation in 

1824-25.33 Years later, the organizers of the annual Independence 
Day commemoration in St. Francisville “respectfully solicited” him 

to do the obligatory public reading of the Declaration. To which he 

responded “I should at each anniversary of that glorious event, 

feel great pleasure in contributing everything in my power to its 

celebration–and I feel much gratification that my fellow citizens 

who know me well, have such confidence in my capacity as a 
reader, patriotism as a citizen, to repose in me a duty so sacred. I 

therefore accept the appointment.”34 

 

Given a fascination with modernizing technologies, Bradford saw 

potential in steam boating and railroading. He supported improv-
ing commerce to and from steamboats on the Mississippi River 

through the construction of a well-built highway that linked St. 

Francisville to a port facility at Bayou Sara. After the Ponchatrain 

Rail-Way was incorporated, he joined the investors who secured a 

comparable charter from the General Assembly in 1831. The new 

West Feliciana Rail-Way Company was empowered to build a rail-
road from Woodville, Mississippi to Bayou Sara that would pass 

near St. Francisville. It would be financed by the sale of stock 

capitalized at one hundred and fifty thousand dollars, all of which 

had to be subscribed by a date certain. Bradford and his fellow 

investors expected an over subscription; that didn’t happen; op-
position from local residents minimized the sale. The company of-

ficers sought federal assistance, believing that they might receive 

help because of their special associations with President Andrew 

Jackson. Every one of them were his comrades in arms at the 

battle of New Orleans, and he was much revered in West Felici-

ana. Bradford was sent to Washington, D.C. to lobby for help, and 
he gained Jackson’s ear. Even though the president was hostile to 

federally-funded internal improvements, he made an exception 

and authorized lending the Corps of Engineers to the project. 

Bradford was years dead before the railroad was finished in 1842, 

and in one form or another it operated until its demise in 1978.35 

 
33 No account of Lafayette’s stop in St. Francisville seems to have 

survived. It would have happened after his visit to New Orleans 

that ended on 15 April 1825. See Patricia Brady, “Carnival of Lib-

erty: Lafayette in Louisiana,” Louisiana History, 41 (2000): 23-40. 
34 Quoted in Robinson, Biographical Sketches of James Bradford, 

51. 
35 Act No. 66, An Act to incorporate the West Feliciana Rail-Way 

Company, Acts of Louisiana, 1831, 120-30, HeinOnline; Elizabeth 

Kilbourne Dart, “Working on the Railroad: The West Feliciana, 

1828-1842,” Louisiana History, 25 (1984): 29-46. Elrie Robinson 
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Although Bradford’s activities as a newspaper editor and pub-

lisher are difficult to uncover the Orleans Gazette and Commercial 
Advertiser, The Time Piece, and the Louisiana Journal, offer sev-

eral insights into what he did. True to his word when he wrote 

Senator John Brown in 1803, he made the Orleans Gazette a 

voice for Jeffersonian republicanism. He continued owning and 

writing for the paper after he left New Orleans but he no longer 

had anything to do with it when it ceased publication in 1822. He 

started The Time Piece almost as soon as he relocated to St. Fran-
cisville. The first paper published outside of New Orleans, it at-

tracted a wide readership across the Florida Parishes because of 

its focus on local issues, its republican leanings, and Bradford’s 

advocacy for joining the area to Louisiana and for statehood. Not 

only was Bradford its editor and printer, he was its main reporter. 
His talent for reporting was much on display when he published a 

series about the battle of New Orleans. Only one of those stories 

survives, and it is a compelling account of how a soldier experi-

enced combat.36 For some reason, Bradford stopped publishing 

The Time Piece in 1815. 

 

He affiliated with the Louisiana Journal after its founding in the 
mid-1820s, first as its printer, then as an editor/contributing 

writer, and finally its owner. As contributing writer, he used the 

paper to advertise and profit from an up-to-date guide for Louisi-

ana magistrates, attorneys, and aspiring lawyers that he pro-

posed to market to the General Assembly and statewide. Accord-

ing to his prospectus, he titled the book The Louisiana Justice. It 
would, he said, “contain instructions for justices of the peace, 

clerks, sheriffs, coroners, and constables, the observance whereof 

will enable those officers to discharge the duties of their appoint-

ments with promptitude and correctness.” Such a work, he con-

tinued, was “of great utility in every country,” but it was “particu-
larly so in Louisiana, where the Constitution requires all judicial 

proceedings shall be conducted in the English language, and 

where many of the most valuable officers are not familiar with 

that language.” So the book was designed to include forms of 

every civil and criminal process known to our law, or which can 

be used in the administration of justice.” Besides its utility for the 
magistracy, The Louisiana Justice “will be serviceable to the young 

practitioner of law, as it will contain an explanation of law terms, 

 

included a transcript of Bradford’s report on his mission to Presi-

dent Jackson, in Robinson, Biographical Sketches of James Brad-
ford, 37-38. 
36 Elrie Robinson published a transcript of the article in Biograph-
ical Sketches of James Bradford, 28-29. 
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forms of pleading, and a complete index to the codes and the stat-

utes,” and for others it would set forth how “justice should be ad-
ministered under law, and contain practical instruction to juries.” 

Bradford estimated the length at around four hundred pages in a 

“medium octavo,” set with new type, printed on “good paper,” and 

for sale at four dollars a copy.37 

 

From the description it is clear that Bradford modelled The Louisi-
ana Justice after Lewis Kerr’s Exposition of the Criminal Laws. But 
in this instance he lacked the advantage he had enjoyed back in 

1806. Then, the territorial government paid his salary and the ex-

pense of printing the Exposition.38 Now, he would have to bear all 

the costs of preparation. Since those expenses were beyond his 

means, he tried another way. He sought subscribers whose ad-

vance purchases would bring in the working capital; the selling 
price was calculated to cover costs and a profit. Once he had the 

money in hand, he would manufacture enough copies of The Loui-
siana Justice for the subscribers and a stock for future sales. Un-

fortunately, neither the General Assembly nor lawyers nor anyone 

else responded in sufficient numbers, so he dropped the project. 

(Whether he actually had a manuscript in hand or had begun a 
draft is an open question.) Had the project succeeded, Bradford 

would have added a new tool to his contemporaries’ tool kits and 

an insight into his command of Louisiana law and practice. 

 

His scheme for financing The Louisiana Justice is suggestive of his 

financial situation. He was never wealthy. Partly that was be-
cause of a tendency to overextend himself, and partly because of 

bad investments such as his stock in the West Feliciana Rail-way. 

Then too, his income fluctuated with the rollercoaster business 

cycle that characterized the Louisiana economy from the end of 

the War of 1812 to the Panic of 1837. Diminished fortunes 

caused his sale of a plantation and slaves in 1835, and shortly 
before his death he sold The Louisiana Journal and the print 

shop.39 

 

Bradford married in 1818. Whether his bride was his only wife is 

unknown. Called Sophia Bradford, she belonged to an unrelated 

 
37 The quotations are drawn from the text of the prospectus that 

is printed in ibid., 36. 
38 For example, in 1807, he was paid $900.00. See Chapter 
XXXII, An Act making appropriation for the payment of public 

printing done by James Bradford, Acts of the Territorial Assembly, 
1807, 194, HeinOnline. 
39 Robinson, Biographical Sketches of James Bradford, 32-34. 
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planter family of Bradfords. Marrying Sophia came with certain fi-

nancial advantages despite her having no dowry; she possessed 
an heredity estate in land, slaves, and cash worth seven thousand 

dollars. The estate remained under her control, although Brad-

ford could and borrow against the estate but he had to hold a 

mortgage that equaled its value. Their marriage lasted until she 

died in 1832, whereupon her estate was divided between their two 

adult daughters and the mortgage was cancelled.40 
 

Bradford died suddenly and violently. In September 1837, he and 

John McDermott, who was described as one of “the most respect-

able inhabitants of St. Francisville,” got into an argument over 

Bradford’s “difficulty” with one of McDermott’s slaves. High words 
passed between them; they continued yelling at one another until 

McDermott pulled out his knife and stabbed Bradford in the 

stomach. A serious wound, there was little anyone could do be-

yond cleansing it and hoping the injury would heal itself. An in-

fection set in and killed Bradford a week after the brawl. After 

Bradford’s funeral there was an outcry against McDermott suffi-
cient to cause his arrest on a charge of manslaughter. When a 

grand jury met in December 1837, it refused to indict him appar-

ently on the grounds that he had acted in self-defense.41 

 

****** 
 

James Morgan Bradford and The Digest of 1808 were inseparable. 

They were elemental in creating Louisiana law and print culture 

after 1803. One was a lawyer’s tool; the other fashioned the tool. 

The tool has been subjected to endless scrutiny; the toolmaker 

has been ignored. As this essay has demonstrated, the toolmaker 
deserves better. 

 

 
40 Articles of Agreement and Marriage Contract Between James M. 

Bradford and Sophia Bradford, 1 May 1818, Conveyance Book A, 

673, Clerk’s Office, St. Francisville, La.; Renunciation of Tutor-

ship, 15 Oct. 1832, Conveyance Book E, 85, Clerk’s Office, St. 

Francisville, La. 
41 “Another Editor Gone,” New Orleans Times-Picayune, 20 Sept. 
1837, 2; Robinson, Biographical Sketches of James Bradford, 45-

48. 

 

The photograph that follows is courtesy of a private collector. 
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James Wilson: Political Philosopher, 
Founding Father and Supreme Court 

Justice 
 

by 

 

Mark W. Podvia* 

 

Wilson’s Early Life and Career 
 

James Wilson, a signer of both the Declaration of Independence 

and the Constitution of the United States1 and one of President 

George Washington’s original appointees to the United States Su-

preme Court, was born in Scotland in 1742.2  The eldest of seven 

children, he was raised on his father’s farm in the village of 
Caskardy, located in the shire of Fife.3 

 

Wilson’s father, William, an elder of the Church of Scotland, 

wanted his son to enter the ministry.4  Wilson obtained a classical 

 

* M.A., The Pennsylvania State University, 2006; M.S.L.S., Clar-

ion University of Pennsylvania, 1993; J.D., The Dickinson School 

of Law, 1986; A.B., Grove City College, 1983.  The author is a 

member of the emeritus faculty of the Dickinson School of Law of 

the Pennsylvania State University and is a retired University Li-

brarian at the West Virginia University College of Law.  This arti-
cle was originally published in 92 PENNSYLVANIA BAR ASSOCIATION 

QUARTERLY (2021). 
1 James Wilson was one of only six men to sign both the Declara-

tion of Independence and the Constitution of the United States.  

The others were George Clymer, Benjamin Franklin, Robert Mor-
ris, George Read, and Roger Sherman.  Danielle Allen and Emily 

Sneff, Golden Letters: James Wilson, the Declaration of Independ-
ence, and the Sussex Declaration, 17 GEO. J. L. & PUB. POL’Y 193, 

223 (2019). 
2 GEOFFREY SEED, JAMES WILSON (1978), 3.  The exact date of Wil-

son’s birth is unknown. 
3 CHARLES PAGE SMITH, JAMES WILSON: FOUNDING FATHER, 1742-
1798 (1956), 3. 
4 Id. 
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grammar school education before attending the University of St. 

Andrews.5  After completing his undergraduate studies, he at-
tended the school of divinity at St. Mary’s College.6  However, the 

death of his father brought an end to Wilson’s theological stud-

ies.7 

 

Finding little opportunity for advancement in Scotland, Wilson 

came to the American colonies in 1765.8  He took up residence in 
Philadelphia, where he initially taught Latin at the College of Phil-

adelphia.9  Recognizing that “the study of law would open the 

door to the material and political opportunities he sought,” he 

soon began reading law under the tutelage of John Dickinson.10  

In 1767, after less than a year’s study, Wilson established a law 
practice in Reading.11  He was soon admitted to practice law not 

only in Berks County, but also in Lancaster, Chester and Cum-

berland Counties.12   

   

In 1770, sensing “even greater opportunities,” Wilson moved ‘over 

Susquehanna’ to Carlisle where he “quickly established himself 
among the leading citizens.”13  By the January 1771 term of the 

Cumberland County Court, Wilson was involved in 80 cases; this 

number did not include his cases in other counties.14  Particu-

larly known for his work in land disputes, he numbered among 

his clients Philadelphians Robert Morris and Thomas Willing, 
among the wealthiest men in the colonies.15  “Wilson was an out-

standing lawyer, an effective advocate.  He had a great intellect.  

He did not hesitate to represent unpopular causes.  He accom-

plished his successes without the benefit of wealth or social con-

tacts.”16 

 
5 Id.  Wilson might also have studied at the University of Glasgow.  

William Ewald, James Wilson and the American Founding, 17 
GEO. J. L. & PUB. POL’Y 1-2 (2019). 
6 SEED, supra note 2, at 16. 
7 Id. at 16-17. 
8 William Ewald, supra note 5, at 2 (2019). 
9 SEED, supra note 2, at 4.  The College of Philadelphia awarded 

Wilson an honorary M.A. recognition of his training in Scotland. 
10 SEED, supra note 2, at 5. 
11 SMITH, supra note 3, at 29. 
12 Id. at 30-1. 
13 SEED, supra note 2, at 5. 
14 SMITH, supra note 3, at 46. 
15 Id. 
16 Gerald J. St. John, A Forgotten Father, PHILADELPHIA LAW, Win-

ter 2004, available at http://www.pholadelphia-

http://www.pholadelphiabar.org/page/TPLWinter04JamesWilson
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Pennsylvania and Virginia were then involved in a dispute over 
the border between the two colonies: the Mason-Dixon line, sur-

veyed in 1767, ended at Maryland’s western border.17  The region 

from Laurel Hill west, including Fort Pitt,18 “had two competing 

administrations, and irregular warfare between the Pennsylvania 

and Virginia claimants kept the territory in a turmoil.”19  

Throughout the year 1774 Wilson as involved in the dispute, serv-
ing as counsel for the officials of Pennsylvania’s Westmoreland 

County.20 

 

James Wilson married twice.  His first wife was Rachel Bird who 

he married on November 5, 1771.21  The couple had six children, 
two girls and four boys.  Rachel Bird Wilson died on April 14, 

1786.22  On September 19, 1793, he married his second wife, 

Hannah Grey.23  They had one child, a son. 

 

Political Philosophy and Influence of the 

Declaration of Independence 
 

Sometime in 1768 or 1769, Wilson wrote a pamphlet, Considera-
tion on the Nature and Extent of the Legislative Authority of the 
British Parliament.24  There he sought to show that the British 

Parliament had “no authority to legislate for the colonies on any 

 

bar.org/page/TPLWinter04JamesWilson.  Unfortunately for Wil-

son, it was during this this time that he first began to invest in 

western land.  Land speculation would ultimately bring about his 

downfall. 
17 The exact location of the western border of Maryland, originally 

with Virginia, later with West Virginia, was not finally decided un-

til 1910.  The dispute reached the United States Supreme Court, 

which ruled in West Virgini’s favor.  Maryland v. West Virginia, 

217 US 1 (1910). 
18 Present day Pittsburgh. 
19 SMITH, supra note 3, at 49. 
20 Id.  The boundary dispute between Pennsylvania and Virginia 

was not settled until 1779, after Wilson’s involvement had ended.  

At that time the Mason-Dixon line was extended westward.  Vir-

ginia adjusted the boundaries of Monongalia and Ohio Counties 

and abolished Yohogania County.  Virginia-Pennsylvania Bound-
ary, http://virginiaplaces.org/boundaries/paboundary.html. 
21 SMITH, supra note 3, at 42. 
22 Id. at 212. 
22 Id. at 212. 
23 Id. at 366. 
24 SEED, supra note 2, at 6-7. 

http://www.pholadelphiabar.org/page/TPLWinter04JamesWilson
http://virginiaplaces.org/boundaries/paboundary.html
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matter whatsoever.”25  However, he held off publishing it until Au-

gust 1774 when the Coercive Acts (also called the Intolerable 
Acts)26 and the Quebec Act had become controversial.27  The pam-

phlet was originally published anonymously.28   

 

It is known that Thomas Jefferson not only read Wilson’s pam-

phlet, but copied “long extracts” from it.29  Wilson wrote: 

 
  All men are, by nature, equal and free: no one has 

a right to any authority over another without his 

consent: all lawful government is founded on the 

consent of those who are subject to it: such con-

sent was given with a view to ensure and to in-
crease the happiness of those governed, above 

what they could enjoy in an independent and un-

connected state of nature.  The consequence is, 

that the happiness of the society is the first law of 

every government.30 

 
Jefferson refashioned these sentiments in the Declaration of Inde-

pendence into the famous:  

 

We hold these truths to be self-evident, that all 

men are created equal, that they are endowed by 

their Creator with certain unalienable Rights, that 
among these are Life, Liberty and the pursuit of 

 
25 Ewald, supra note 5, at 10. 
26 The Acts closed the port of Boston, restricted democratic town 

meetings in Massachusetts, and required the quartering of British 

troops by the colonists upon demand. 
27 SEED, supra note 2, at 7. 
28 Benjamin Franklin was at one point given credit for writing Wil-

son’s pamphlet.  
29 Ewald, supra note 5, at 11-12.  Professor Ewald notes that 

such words do not appear in any of Jefferson’s writings prior to 

1776.  Id.  Jefferson would often take extensive notes on what he 

read, often copying over passages and revising them “to suit his 

own taste,” a process he called “commonplacing.”  JOSEPH J. 

ELLIS, AMERICAN SPHINX: THE CHARACTER OF THOMAS JEFFERSON 45 
(1998). 
30 Kermit L. Hall and Mark David Hall, eds., Considerations on the 
Nature and Extent of the Legislative Authority of the British Parlia-
ment, 1 COLLECTED WORKS OF JAMES WILSON (2007), 4-5. 
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Happiness.  That to secure these rights, Govern-

ments are instituted among Men, deriving their 
just powers from the consent of the governed…”31 

 

Wilson was already serving as a member of the Cumberland 

County Committee of Correspondence.32  Not surprisingly, when 

the Second Continental Congress began forming in 1775, the 

Pennsylvania Assembly selected Wilson as one of Pennsylvania’s 
delegates.33 

 

On November 9, 1775, the Pennsylvania Assembly issued instruc-

tions to its Congressional delegates: “We strictly enjoin you, that 

you, in behalf of this Colony, dissent from and utterly reject any 
propositions, should such be made, that may cause or lead to a 

separation from our Mother Country, or a change in the form of 

this Government.”34  Wilson firmly believed that he was bound by 

these instructions.35 

 

On June 7, 1776, Richard Henry Lee of Virginia, introduced a res-
olution “[t]hat these United Colonies are, and of right ought 

to be, free and independent States.”36  This put Wilson in a 

difficult position since the Pennsylvania delegation was still re-

quired to vote against independence.   

 
Fortunately for Wilson, in May, 1776, the people of Cumberland 

County, meeting in Carlisle, had produced a memorial to the 

Pennsylvania Assembly calling for a change in the instructions to 

 
31 THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). 
32 SMITH, supra note 3, at 62. 
33 Id. 
34 Id. at 78. 
35 The Broadway musical 1776 depicts Wilson as being opposed 

to independence, changing his vote only because he did not want 
history to remember him.  This is entirely false; do not rely on 

Broadway musicals for accurate depictions of history.  Another 

example of this: the musical depicts Wilson and John Adams as 

being enemies.  They were not.  Adams mentioned Wilson in a let-

ter to his wife, describing him as “a young gentleman from Penn-

sylvania…whose fortitude, rectitude, and abilities too, greatly out-
shine his master’s.”  Id. at 67.  The reference to “his master” was, 

of course, a reference to Wilson’s law teacher, John Dickinson.   
36 DAVID MCCULLOUGH, JOHN ADAMS (2001), 118. 
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the delegates.37  On June 18, 1776, the Assembly finally withdrew 

its prohibition on voting for independence.38   
 

Now free to vote as they wished, the Pennsylvania delegation re-

mained split.   Four of the delegates opposed independence; only 

three—Benjamin Franklin, John Morton, and Wilson—favored in-

dependence.39  However, when the vote on Lee’s resolution was 

taken on July 2nd, two of those opposed—John Dickinson and 
Robert Morris—abstained from voting.40  The resolution on inde-

pendence was adopted.41 

 

Although not as widely remembered as many of the Founding Fa-

thers, it was James Wilson who kept the Declaration of Independ-
ence alive for his countrymen.42  “No other American, in any con-

text, in the years from 1776 to 1793—not in urban centers, nor in 

smaller towns—worked as consistently and assiduously as Wilson 

to place the Declaration of Independence at the heart of the new 

nation’s self-understanding.  He did more than any other founder 

to activate the Declaration of Independence as foundational to the 
ideological and legal origins of the new nation.”43 

 
37 REV. CONWAY P. WING, HISTORY OF CUMBERLAND COUNTY, 

PENNSYLVANIA, WITH ILLUSTRATIONS (1879) 85.  Similar meetings 

were thereafter held elsewhere in the colony.  Wilson now knew 

that the people of Pennsylvania favored independence.  
38 SEED, supra not 2, at 13-14. 
39 John Dickinson, Charles Humphreys, Robert Morris, and 

Thomas Willing opposed Lee’s resolution.  Wilson worked to delay 

the vote to allow time to win over the Pennsylvania delegates op-

posed to independence.  
40 It may have been Wilson who persuaded Dickinson and Morris 

to abstain.  SMITH, supra note 3, at 87.  The two men were present 
in Congress that day but did not officially take their seats. 
41 The vote on independence was on July 2, 1776.  The vote on 

the language of the Declaration was taken two days later, on July 

4, 1776. 
42 Mark David Hall and Gary L. Gregg conducted a survey “of 
more than 100 political scientists, historians, and law profes-

sors,” asking them “to list and rank America’s most underrated 

Founders.  James Wilson easily topped the list of 73 forgotten 

Founders, and a diverse array of scholars agreed that he should 

be numbered among the most important.”  Mark David Hall, Jus-
tice, Law, and the Creation of the American Republic: the Forgotten 
Legacy of James Wilson, https://www.heritage.org/political-pro-
cess/report/justice-law-and-the=creation-of-the-american-repub-

lic-the-forgotten-lLegacy. 
43 Allen and Sneff, supra note 1, at 223.  

https://www.heritage.org/political-process/report/justice-law-and-the=creation-of-the-american-republic-the-forgotten-lLegacy
https://www.heritage.org/political-process/report/justice-law-and-the=creation-of-the-american-republic-the-forgotten-lLegacy
https://www.heritage.org/political-process/report/justice-law-and-the=creation-of-the-american-republic-the-forgotten-lLegacy
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Because he held the Declaration in such high regard, it is be-
lieved that it was most likely James Wilson who commissioned 

the Sussex Declaration.44  This is one of only two known parch-

ment manuscript copies of the Declaration of Independence, the 

other being the Matlack Declaration, the engrossed and signed 

parchment copy held by the National Archives.45  The Sussex 

Declaration is today housed at the West Sussex Record Office in 
Chichester, United Kingdom.46  It was located there by Harvard’s 

Declaration Resources Project in August 2015.47 

 

James Wilson served on many Congressional Committees during 

his time in Congress.  The most important of these was the Board 
of War.48  This standing committee oversaw the administration of 

Washington’s army and brought recommendations regarding the 

army before Congress.  

 

After independence was declared, Pennsylvania adopted a new 

Constitution, the Constitution of 1776,49 “an abortive and un-
workable document that from its inception aroused the most bit-

ter opposition among large numbers of people.”50  The radicals 

controlling the new government removed the moderate Wilson 

from Congress.  Carlisle having become a “radical stronghold,” 

Wilson sold his Carlisle property in 1778 and moved to Philadel-
phia.51 

 

The British occupied the City of Philadelphia from September 

1777 until June 1778.  When the British withdrew from the City, 

several residents who had reportedly cooperated with them were 

 
44 Id. at 195. 
45 Id. 
46 The Sussex Declaration, https://declaration.fas.har-

vard.edu/resources/sussex-dec.  It is thought that the Sussex 

Declaration was held by Charles Lennox, Third Duke of Rich-

mond, a supporter of the American cause during the Revolution. 
47 Id. 
48 SMITH, supra note 3, at 93. 
49 Called “the most democratic [constitution] in America,” the 

Constitution of 1776 vested power in  a unicameral legislature 

and a Supreme Executive Council. 
50 SMITH, supra note 3, at 109.  Wilson’s friend Thomas Smith, 

prothonotary, recorder or deeds, and clerk of orphans’ court in 

Bedford County refused to turn over his records to his radical 
successor.  Not surprisingly, Wilson played a major role in the 

drafting of Pennsylvania’s Constitution of 1790. 
51 SMITH, supra note 3, at 117. 

https://declaration.fas.harvard.edu/resources/sussex-dec
https://declaration.fas.harvard.edu/resources/sussex-dec
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accused of treason.  Wilson was one of the attorneys who served 

as defense counsel, arguing that treason must be defined nar-
rowly in order to prevent abuse by the state.52  While two of the 

men—Abraham Carlisle and John Roberts—were executed, all 

others were acquitted.  The treason clause in the United States 

Constitution, Article III, Section 3, “reflects the position taken by 

Wilson in 1778 and its adoption was probably largely due to 

him.”53 
 

Wilson’s defense of these men might have led to an attack on his 

home by radical militia in October 1779, Wilson being “a particu-

lar focus of militia resentment.”54  Fearing attack by the militia, 

Wilson barricaded his home, which became known as “Fort Wil-
son.”  A group gathered in Wilson’s home, including his former 

client, Robert Morris.  Wilson and his compatriots held their at-

tackers off until the First Troop Philadelphia City Calvalry arrived 

and drove the attackers off.55  During the struggle, five men were 

killed and 17 wounded.56 

 
Now a Philadelphia lawyer, Wilson was appointed by John Dickin-

son, then President of the Supreme Executive Council of Pennsyl-

vania,57 to represent Pennsylvania in its ongoing dispute with 

Connecticut over the Wyoming Valley in the northeastern part of 

the state, the land having been claimed by both states.58  The 
case was argued before a body of seven commissioners who deter-

mined that “that the State of Connecticut has no right to the 

lands in controversary.”59 

 

In 1779, Wilson became the advocate general for the Kingdom of 

France in the United States.60  In 1783, the King of France, Louis 

 
52 SEED, supra note 2, at 186. 
53 Id. at 186-7. 
54 CHARLES RAPPLEYE, ROBERT MORRIS: FINANCIER OF THE AMERICAN 

REVOLUTION 191 (2010) 
55 Id. at 193.   
56 ST. JOHN, supra note 16. 
57 Under the Constitution of 1776, the Supreme Executive Coun-

cil served as the Commonwealth’s executive branch of govern-

ment. 
58 SMITH, supra note 3, at 170. 
59 Id. at 176. 
60 Maynard Garrison, James Wilson, 

https://www.dsdi1776.com/signers-by-state/james-wilson/ 

(2011). 

https://www.dsdi1776.com/signers-by-state/james-wilson/
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XVI, rewarded him for his services with a payment of 10,000 li-

vres.61 
 

Influence on the U.S. Constitution 

 

Appointed to the Constitutional Convention by the Pennsylvania 

Assembly, Wilson is often deemed to have been second only to 

Madison in terms of his influence on the drafting of the new Con-
stitution.62  His influence was particularly prominent in the writ-

ing of Article II, where Wilson was “a resolute advocate of an inde-

pendent, energic, and unitary presidency.”63 

 

At a time when some in the Constitutional Convention were urg-
ing an Executive Triumvirate, it was Wilson who argued that “a 

single executive represented the best protection against tyr-

anny.”64  While many in the Convention wanted the President to 

be selected by the legislature, Wilson proposed that the President 

be directly elected by the people.65  Only after the concept of di-

rect election was defeated did Wilson back the selection of the 
President by an Electoral College.66 

 

Throughout the Convention Wilson refused to abandon his belief 

in the popular vote.  It is, therefore, no surprise that he is cred-

ited with writing the document’s stirring opening words: “We the 
People.”67   

 

As Danielle Allen and Emily Sneff later wrote, “Wilson never 

veered from his commitment to…one-man-one-vote.”68  In addi-

tion to arguing for the direct election of the President by the peo-

ple, he also argued for the election of United States Senators by 
popular vote.  Not adopted by the Convention, the selection of 

Senators was instead left up to state legislatures.69  This error 

 
61 Id. This would be slightly over $52,724 in current United States 

dollars. 
62 Christopher S. Yoo, James Wilson as the Architect of the Ameri-
can Presidency, 17 GEO. J. L. & PUB. POL’Y 52 (2019). 
63 Id. 
64 Id. at 55. 
65 Id. at 66. 
66 There have been five Presidential elections in which the winner 
failed to win the popular vote. 
67 Id. at 218. 
68 Allen and Sneff, supra note 1, at 219. 
69 Garrison, supra note 60. 
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was finally corrected in 1913 with the adoption of the 17th 

Amendment.70   
 

Wilson, John Rutledge of South Carolina and Gouverneur Morris 

of Pennsylvania,71 have been called “the architect[s] of the execu-

tive branch.”72  No wonder that Wilson carries such weight: “In 

the records of the Convention, when Wilson rises to speak it is as 

if an electric charge passes down the page.  Not the flash induced 
by a Patrick Henry or the witty illumination of a Gouverneur Mor-

ris but rather the hard, relentless light of intellect.”73 

 

Much of Wilson’s work on the Constitution was done via his 

membership on the Committee of Detail.  Unable to come to a 
consensus regarding various issues, the Convention briefly ad-

journed, referring various items to the Committee.  It was the 

Committee of Detail—which consisted of Wilson, John Rutledge, 

Edmund Randolph of Virginia, Nathaniel Gorham of Massachu-

setts, and Oliver Ellsworth of Connecticut—that worked out nu-

merous issues.74  The Committee was not only willing to “exceed 
the instructions of the Convention,” but “even adopted provisions 

inconsistent with the votes of the Convention.”75  It has been said 

that it was “this Committee that devised he principal elements in 

the constitutional framework for federalism.”76 

 

 
70 The opening sentence of that amendment provides that “The 

Senate of the United States shall be composed of two Senators 

from each State, elected by the people thereof, for six years; and 

each Senator shall have one vote.” 
71 Morris was the only delegate at the Convention who spoke more 

often than Wilson.  Mark David Hall, Justice, Law, and the Crea-
tion of the American Republic: The Forgotten Legacy of James Wil-
son, (Jun. 1, 2009), https://www.heritage.org/political-pro-

cess/report/justice-law-and-the-creation-the-american-republic-

the-forgotten-legacy. 
72 Michael W. McConnell, James Wilson’s Contributions to the Con-
struction of Article II, 17 GEO. J. L. & PUB. POL’Y 24 (2019). 
73 CATHERINE DRINKER BOWEN, MIRACLE AT PHILADELPHIA: THE STORY 

OF THE CONSTITUTIONAL CONVENTION, MAY TO SEPTEMBER 1787 

(1986), 179. 
74 McConnell, supra note 72, at 38.  Neither Gorham nor Ells-

worth “contributed much of substance” to the work of the Com-
mittee.  Unfortunately, there are no surviving records of the delib-

erations of the Committee. 
75 Id. at 40. 
76 Id. at 37. 

https://www.heritage.org/political-process/report/justice-law-and-the-creation-the-american-republic-the-forgotten-legacy
https://www.heritage.org/political-process/report/justice-law-and-the-creation-the-american-republic-the-forgotten-legacy
https://www.heritage.org/political-process/report/justice-law-and-the-creation-the-american-republic-the-forgotten-legacy
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James Wilson believed that the judicial branch should have the 

power of judicial review.77  Not included in the Constitution, the 

Supreme Court granted itself that power in Marbury v. Madison, 5 
U.S. (1 Cranch) 137 (1803).  

 

James Wilson was, like the anti-slavery Jefferson, a slaveowner at 

one point in his life.  Wilson owned a single household slave, 

Thomas Purcell.78  However, unlike Jefferson, who freed only two 
of his more than 600 slaves while he was alive, Wilson freed his 

only slave, Purcell, before his second marriage. 

 

Despite his disapproval of slavery, it was Wilson who introduced 

the three-fifths clause at the Constitutional Convention.79  This 

was the clause under which three out of every five slaves were 
counted for state congressional and Electoral College representa-

tion.  The clause was offered as a compromise; Southerners lead 

by Charles Pinckney of South Carolina had insisted that the ac-

tual number of slaves be used for formulating representation.  

Wilson did oppose the inclusion of the fugitive slave clause in the 
Constitution, arguing that it offered special protection to slave-

holders.80 

 

The anti-slavery Wilson later explained to the Pennsylvania Rati-

fying Convention that he believed that slavery would never be al-

lowed in any new state.  He further believed that slavery was a 
dying institution, arguing that “though the period is more distant 

than I may wish, yet it will produce the same kind of gradual 

change for the whole nation as was pursued in Pennsylvania.”81  

 

Wilson also played an important unofficial role during the Consti-
tutional Convention.  His friend and fellow Pennsylvania delegate 

Benjamin Franklin, then 81 and not in good health, attended 

 
77 SEED, supra note 2, at 70. 
78 SMITH, supra note 3, at 367. 
79 Paul Finfelman, The Pennsylvania Delegation and the Peculiar 
Institution: The Two Faces of the Keystone State, Pa. Mag. Hist. & 

Biography, Jan. 1988 at 54.  
80 The fugitive slave clause, Article IV, Section 2, Clause 3, pro-

vided that “no person held to service or labour in one, state, un-

der the laws thereof, escaping into another, shall, in consequence 

of any law or regulation therein, be discharged from such service 

or labor, but shall be delivered up on claim of the party to whom 

such service or labour may be due.” 
81 Id.  Pennsylvania had adopted the Gradual Abolition Act in 

1780.  It was the first extensive abolition legislation to be adopted 

in the western hemisphere. 
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most of the sessions of the Convention.  Franklin was, unfortu-

nately, sometimes too weak to rise and deliver his remarks.82  On 
those days James Wilson read aloud Franklin’s written remarks 

for him.83 

 

The Constitution required state ratification to take effect.  Wilson 

was the only member of the Pennsylvania Ratifying Convention 

who had served in the Federal Convention.  As such “Wilson was 
the dominant, indeed controlling, influence among the Federal-

ists.”84   

 

As usual, Wilson looked to the future as he delivered his remarks 

to the Pennsylvania Ratifying Convention.  “By adopting this sys-
tem,” he told them, “we shall probably lay a foundation for erect-

ing temples of liberty in every part of the earth.  It has been 

thought by many, that on the success of the struggle America has 

made for freedom, will depend the exertions of the brave and en-

lightened of other nations.”85  The Pennsylvania Convention 

adopted the Constitution by a ratio of two to one, a “decisive vic-
tory” for the Federalists.86 

 

Anti-Federalists used the lack of a Bill of Rights as an argument 

against the adoption of the new Constitution.  Although he made 

a winning argument in favor of the Constitution, Wilson was not a 
supporter of a Bill of Rights.  “In Pennsylvania Wilson argued ve-

hemently against the inclusion of a bill of rights, and characteris-

tically he took his stand on the democratic principles which per-

vaded his attitude to all parts of the constitution.  Essentially 

what he argued was that as all power emanated from the people, 

it would be absurd for the people deliberately to restrict their own 
power by a device such as a bill of rights.”87  He “feared a bill of 

rights would discourage future generations from defining rights 

 
82 Franklin was the Convention’s oldest delegate. 
83 RONALD B. CLARK, BENJAMIN FRANKLIN: A BIOGRAPHY (1983), 410. 
84 SEED, supra note 2, at 93. 
85 SMITH, supra note 3, at 277.  Washington later praised Wilson’s 

speech, which was published as a pamphlet and circulated na-

tionally.  
86 Id. at 119-120.  This does not mean that Wilson’s victory was 
universally celebrated. His Antifederalist former neighbors in Car-

lisle burned Wilson in effigy.  
87 SEED, supra note 2, at 100-101. 
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over time, thereby effectively ceding their authority on one of the 

most fundamental matters of government.”88   
 

Supreme Court Justice 

 

Wilson had hoped to be named as the first Chief Justice of the 

United States.89  In a letter written in Philadelphia, dated April 

21, 1789, Wilson wrote President Washington to request the ap-
pointment: 

 

Dear Sir, 

 

A Delicacy arising from your Situation and Charac-
ter as well as my own has hitherto prevented me 

from mentioning to your Excellency a Subject of 

much Importance to me.  Perhaps I should have 

not even now have broke Silence but for one Con-

sideration.  A regard to the Dignity of the Govern-

ment, over which you preside, will naturally lead 
you to take Care that its Honours be, in no Event, 

exposed to affected Indifference or Contempt.  For 

this reason you may well expect that, before you 

nominate any Gentleman to an Employment (espe-

cially one of high Trust), you should have it in your 
Power o preclude him, in Case of Disappointment, 

from Pretending that the Nomination was made 

without his Knowledge or Consent.  Under this 

view I commit myself to your Excellency without 

Reserve and inform you that my Aim rises to the 

important office of Chief Justice of the United 
States. 

 

But how shall I now proceed?  Shall I enumerate 

Reasons in Justification of my high Pretentions?  I 

have not yet employed my Pen in my own Praise—
When I make those high Pretensions, and offer 

them to so good a Judge, can I say that they are al-

together without Foundation?  Your Excellency 

must relieve me from the Dilemma.  You will think 

and act properly on the Occasion without my say-

ing any Thing on either Side of the Question.  I 
have the honour to be with the greatest Esteem 

 
88 James R. Zink, James Wilson versus the Bill of Rights: Progress, 
Popular Sovereignty, and the Idea of the U.S. Constitution, POL. 

RES. Q. 253 (2014). 
89 SEED, supra note 2, at 141. 



38 UNBOUND Vol. 13 No. 1 

 

 

and Attachment, dear Sir, Your Excellency’s most 

obedient and very humble Servant. 
 

      James Wilson90 

 

Washington’s response, dated May 9th, must have been a great 

disappointment to Wilson: “To you, my dear sir, and others who 

know me, I presume it will be unnecessary for me to say that I 
have entered upon my office without the constraint of a single en-

gagement and that I never wish to depart from that line of con-

duct that will always leave me at full liberty to act in the manner 

which is befitting  impartial & disinterested Magistrate.”91 

 
Washington did not honor Wilson’s request, but did name him as 

one of the Court’s five Associate Justices.92  John Jay of New York 

became the Court’s first Chief Justice.93 

 

James Wilson heard only nine Supreme Court cases during his 

time on the high court.94  The most important of these was 
Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793).   

 

In 1777, Robert Farquhar, a citizen of South Carolina, had sold 

war supplies to the State of Georgia.95  The state never paid him 

 
90 Letter from James Wilson to George Washington (April 21, 

1789), in 1 DOCUMENTARY HISTORY OF THE SUPREME COURT OF THE 

UNITED STATES, 1789–1800, at 612–13. 
91 Letter from George Washington to James Wilson (May 9, 1789), 

Id., at 618-19. 
92 Id.  The other Associate Justices were John Rutledge of South 

Carolina, William Cushing of Massachusetts, John Blair or Vir-

ginia, and James Iredell of North Carolina. 
93 Salary might have played a role in Wilson’s desire for the post 

of Chief Justice.  His finances were already in decline; the yearly 

salary of the Chief Justice was $3,500, that of the Associate Jus-
tices was $3,000.  SMITH, supra note 3, at 305.  
94 There was then so little business before the Court that Chief 

Justice Jay had time to serve as Envoy Extraordinary of the 

United States to his Britannic Majesty.  There he negotiated what 

has become known as the Jay Treaty between the two nations.  

HARRISON CLARK: 2 ALL CLOUDLESS GLORY: THE LIFE OF GEORGE 

WASHINGTON (1996), 265.  
95 Stewart A. Baker, Federalism and the Eleventh Amendment, 48 

U. COLO. L. REV. 139, 141 (1977). 
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for the supplies.  In 1792, the executor of Farquhar’s estate, Alex-

ander Chisholm, sued the State of Georgia in federal court seek-
ing the unpaid supplies along with interest and damages.96 

 

At the time, the Supreme Court did not issue an Opinion of the 

Court; opinions were delivered by the justices individually in as-

cending order of seniority.97  In a four-to-one decision, the Court 

ruled in favor of the plaintiff; Justice Iredell dissented.98 
 

Justice Wilson immediately recognized the importance of the 

case: 

 

This is a case of uncommon magnitude. One of the 
parties to it is a State -- certainly respectable, 

claiming to be sovereign. The question to be deter-

mined is whether this State, so respectable, and 

whose claim soars so high, is amenable to the ju-

risdiction of the Supreme Court of the United 

States? This question, important in itself, will de-
pend on others more important still, and, may, 

perhaps, be ultimately resolved into one no less 

radical than this: “do the people of the United 

States form a Nation?”99 

 
There was then no precedent in terms of United States law.  Wil-

son wrote that he would “carefully and accurately” view the case 

“from every possible point of sight.”100  He specifically examined it 

“[b]y the principles of general jurisprudence and “[by] the laws 

and practice of particular States and Kingdoms.”101  Finally he 

considered “the important question before us by the Constitution 
of the United States, and the legitimate result of that valuable in-

strument.”102    

 

After examining the case before the Court in light of the three fac-

tors he had mentioned, Justice Wilson reached the following con-
clusion:  

 

 
96 Edmund Randolph represented the plaintiff in the case.  Deny-

ing the jurisdiction of the Court, the State of Georgia was not rep-

resented. 
97 Seriatim opinions. 
98 Baker, supra note 95, at 142. 
99 Chisholm v. Georgia, 2 U.S. (2 Dall.) 419, 453 (1793). 
100 Id. at 453. 
101 Id. 
102 Id. 
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But, in my opinion, this doctrine rests not upon 

the legitimate result of fair and conclusive deduc-
tion from the Constitution. It is confirmed beyond 

all doubt by the direct and explicit declaration of 

the Constitution itself. "The judicial power of the 

United states shall extend, to controversies be-

tween two states."  Two states are supposed to 

have a controversy between them. This controversy 
is supposed to be brought before those vested with 

the judicial power of the United states. Can the 

most consummate degree of professional ingenuity 

devise a mode by which this "controversy between 

two states" can be brought before a court of law, 
and yet neither of those states be a defendant? 

"The judicial power of the United states shall ex-

tend to controversies between a state and citizens 

of another state." Could the strictest legal lan-

guage, could even that language which is peculi-

arly appropriated to an art deemed by a great mas-
ter to be one of the most honorable, laudable, and 

profitable things in our law; could this strict and 

appropriated language describe with more precise 

accuracy the cause now depending before the tri-

bunal? Causes, and not parties to causes, are 
weighed by justice in her equal scales. On the for-

mer solely her attention is fixed. To the latter she 

is, as she is painted, blind. 

I have now tried this question by all the touch-
stones to which I proposed to apply it. I have ex-

amined it by the principles of general jurispru-

dence; by the laws and practice of states and 

Kingdoms; and by the Constitution of the United 

states. From all, the combined inference is that the 

action lies.103 

The Chisholm decision was quickly negated by the adoption of the 

Eleventh Amendment, which provided that “[t[he Judicial power 

of the United States shall not be construed to extend to any suit 

in law or equity, commenced or prosecuted against one of the 
United States by Citizens of another State, or by Citizens or Sub-

jects of any Foreign State.”104  The Amendment was passed by 

 
103 Id. at 466. 
104 U.S. CONST. amend XI. 
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Congress on March 4, 1794, and ratified by the necessary num-

ber of states on February 7, 1795.”105 
 

While serving on the Court, Justice Wilson played an important 

role in the Whisky Rebellion.  In 1794 President Washington sent 

him a report indicating that portions of Western Pennsylvania 

were in a state of rebellion, the residents thereof refusing to pay a 

Federal tax on whiskey they distilled.106  On August 4th Wilson 
sent a letter to the President in which he wrote that “in the coun-

ties of Washington and Allegheny in Pennsylvania laws of the 

United States are opposed, and the execution thereof obstructed 

by combinations too powerful to be suppressed by the ordinary 

course of judicial proceedings, or by the powers vested in the 
marshal of that district.”107   

 

Washington thereafter called out the militia, marching his army 

west to put down the rebellion.  Assuming his Constitutional du-

ties as “Commander in Chief…of the Militia of the several States 

when called in to actual service of the United States.”108  Wash-
ington rode to Carlisle where he took command of the army.109  

Accompanying the troops as far west as Bedford, he was the only 

American President to ever lead troops in the field.110  The rebel-

lion quickly collapsed.   

 
Supreme Court Justices were then expected to ride circuit—two 

Supreme Court Justices along with a district court judge were as-

signed to preside over each circuit court.111  In an 1792 case be-

fore the Circuit Court for the District of Pennsylvania, Justice 

Wilson, along with Justice John Blair and District Judge Richard 

Peters, refused to refused to hear a petition filed by William Hay-
burn under the Invalid Pensions Act of 1792.112  No opinion was 

 
105 Baker, supra note 95, at 143. 
106 SEED, supra note 2, at 148. 
107 Id. at 148-9.  Following Washington’s triumph against the re-

bellion, Justice Iredell sent Wilson a note of congratulations, writ-

ing “I warmly congratulate you on the great success of the West-
ern expedition.  I am persuaded it has added strength and dignity 

to the government.”  Id. at 149. 
108 U.S. CONST. art. II §2. 
109 CLARKE, 2 ALL CLOUDLESS GLORY, supra note 94at 281. 
110 JOSEPH J. ELLIS, HIS EXCELLENCY: GEORGE WASHINGTON 225 

(2004).  Washington used the Espy House in downtown Bedford 
as his headquarters.  The building still stands today. 
111 Maeva Marcus, Wilson as a Justice, 17 GEO. J. L. & PUB. POL’Y 

147 (2019). 
112 Id. 
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filed in the case, but the judges wrote a letter to President Wash-

ington expressing their belief that the act was unconstitutional.113 
 

As noted earlier, Wilson had originally wanted to serve as Chief 

Justice of the United States.  That position became vacant twice 

during Wilson’s term on the Court.  First John Jay resigned to be-

come Governor of New York.  President Washington appointed 

John Rutledge to replace him on December 15, 1795.  However, 
Rutledge’s recess appointment was rejected by the Senate, and he 

was succeeded by Oliver Ellsworth of Connecticut on March 4, 

1796.  “By this time another barrier had arisen between Wilson 

and the position—a barrier that…was, as his friends realized, in-

surmountable: his disastrous investments.”114  The collapse of his 
investments will be discussed later.  

 

Professor of Law 

 

When he went onto the Court, Wilson briefly returned to teaching, 

offering a series of law lectures at the College of Philadelphia.115  
The College’s Board of Trustees appointed a Committee on July 

10, 1790, to examine the possibility of creating a law professor-

ship at the school.116  The committee’s report—almost certainly 

written by Wilson—was issued on August 14, 1790.117  On Sep-

tember 7, 1790, Wilson was selected by the board as the new pro-
fessor of law.118 

 

His first lecture was given on December 15, 1790.119  The topic of 

that inaugural lecture was constitutional law in the United 

States.  The lecture was attended by President Washington and 

his wife, Vice President Adams, numerous members of Washing-
ton’s cabinet and members of the United States Congress.  Lec-

tures were thereafter given on Tuesday, Thursday, and Friday 

 
113 Id.  This was, of course, a harbinger for Marbury v. Madison. 
114 Nicholas Pedersen, Note, The Lost Founder: James Wilson in 
American Memory, 22 YALE J.L. & HUMAN. 257, 271 (2010).  
115 The College of Philadelphia became the University of Pennsyl-

vania in 1791. 
116 MARK DAVID HALL, Bibliographical Essay: History of James Wil-

son’s Law Lectures, 1 COLLECTED WORKS OF JAMES WILSON, 401, 

402 (2007).  The committee consisted of Wilson, Edward Shippen 

and a Mr. Hare.   
117 Id. 
118 Id. The board also voted to grant Wilson, Edward Shippen and 

Francis Hopkinson honorary doctorates in law. 
119 SMITH, supra note 3, at 310. 
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evenings, “supplemented by moot courts and moot lectures held 

on Saturday morning.”120 
 

Wilson told his law students that “the love of liberty, and the love 

of law” were part of the character that “eminently distinguished” 

Americans.121  “I rejoice in my appointment to this chair,” he told 

them, “because it gives me the best opportunities to discover, to 

study, to develop, and to communicate many striking instances, 
hitherto little known, on which this distinguished character is 

founded.”122   

 

Wilson’s presentations covered a wide range of topics; many of 

them would appear in a modern law school curriculum.  His note-
books included the following lectures: 

 

Of the study of the law in the United States. 

Of the general principles of law and obligation. 

Of the law of nature. 

Of the law of nations. 
Of municipal law. 

Of man as an individual. 

Of man as a member of society 

Of man as a member of a confederation. 

Of man as a member of the great commonwealth of  
nations. 

Of government. 

Comparison of the Constitution of the United  

States with that of Great Britain.123 

Of the Common Law. 

Of the nature and philosophy of evidence. 
Of the Constitutions of the United States and of  

Pennsylvania. 

--Of the Legislative Department. 

--Of the Executive Department. 

--Of the Judicial Department. 
--Of the Nature of Courts. 

Of the Constituent Parts of Courts. 

--Of the Judges. 

 
120 Id. at 314. 
121 JAMES WILSON, The Works of the Honourable James Wilson, 
L.L.D., Late One of the Associate Justices of the Supreme Court of 
the United States, and Professor of Law in the College of Philadel-
phia, in 1 COLLECTED WORKS OF JAMES WILSON, 415, 432, supra 

note 30 (2007). 
122 Id. 
123 Id., Lectures on the Law, Contents of the First Volume, at 425. 
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--Of Juries. 

--Of Sheriffs and Coroners. 
--Of Counsellors and Attornies. 

--Of Constables. 

Of corporations. 

Of Citizens and Aliens. 

Of the Natural Rights of Individuals. 

Of the Nature of Crimes; and the Necessity and  
Proportion of Punishments. 

Of Crimes Against the Right of Individuals to Their  

Property. 

Of Crimes Against the Right of Individuals to 

Liberty, and to Reputation. 
Of Crimes Against the Right of Individuals to  

Personal Safety. 

Of Crimes, Immediately Against the Community. 

Of Crimes, Affecting Several of the Natural Rights  

of Individuals. 

Of Crimes Against the Rights of Individuals 
Acquired Under Civil Government. 

Of the Persons Capable of Committing Crimes, and  

of the Different Degrees of Guilt incurred in the  

Commission of the Same Crime. 

Of the Direct Means Used by the Law to Prevent  
Offences. 

Of the Different Steps Prescribed by the Law, for  

Apprehending, Detaining, Trying and  

Punishing Offenders.124 

 

Mark David Hall, Herbert Hoover Distinguished Professor 
at George Fox University, wrote that Wilson’s lectures were 

intended for far more than just his law students.  One of 

Wilson’s greatest ambitions was to be remembered at 

America’s Blackstone.  To achieve such fame, he planned 

to publish his lectures as the definitive treatise on Ameri-
can law.  Accordingly, he carefully and neatly penned final 

 
124 JAMES WILSON, The Works of the Honourable James Wilson, 
L.L.D., Late One of the Associate Justices of the Supreme Court of 
the United States, and Professor of Law in the College of Philadel-
phia, in 2 COLLECTED WORKS OF JAMES WILSON, VII-VIII, supra note 

30 (2007). 
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versions of the lectures n what eventually numbered fifty-

two notebooks.”125 
 

Wilson’s law lectures ceased in 1791; his duties riding circuit 

made it impossible for him to continue his academic duties.  His 

son Bird edited and published his lectures in 1804 under the title 

The Works of the Honourable James Wilson, L.L.D., Late One of the 
Associate Justices of the Supreme Court of the United States, and 
Professor of Law in the College of Philadelphia.126 

 

Land Speculation and Business Failure 

 

Unfortunately for James Wilson, having a superior legal mind 

does not necessarily lend itself to an understanding of business 
and finance.127  Wilson borrowed heavily, using his borrowed 

money to finance the purchase of western lands, stretching from 

western New York south through Kentucky and North Carolina to 

Georgia.128  His finances had been in decline for several years; the 

panic of 1796-97 put an end to his empire.129  James Wilson was 
bankrupt. 

 

Wilson fled Philadelphia for Burlington, New Jersey.  It was there 

that one of his creditors caught up with him.  He was arrested 

and served time in debtor’s prison.130  Posting bail, he fled south 

to Edenton, North Carolina.131  Found there by another creditor—
Pierce Butler of South Carolina, one of his former Constitutional 

Convention colleagues—Wilson was again arrested and jailed.132  

 
125 HALL, supra note 30, at 401.  The original notebooks contain-
ing Wilson’s law lectures are today held by the Rare Book Depart-

ment of the Philadelphia Free Library.  https://catalog.freeli-

brary.org/Record/2446621. 
126 SMITH, supra note 3, at 392.  The University of Pennsylvania 

Law School traces its origin to Wilson’s lectures. 
127 Charles Rappleye later wrote that Wilson “was not much of a 

businessman.”  RAPPLEYE, supra note 54, at 484.  Yet Wilson was 
not the only founding father to invest and lose money in western 

lands.  Even Franklin and Washington suffered loses.  Fortu-

nately for them, neither borrowed large sums as did Wilson. 
128 SEED, supra note 2, at 161. 
129 Wilson was one of many forced into bankruptcy during the 

panic.  Even his former client Robert Morris, once among the 
wealthiest men in America, spent time in debtor’s prison.  
130 SMITH, supra note 3, at 384. 
131 Id. 
132 ST. JOHN, supra note 16. 

https://catalog.freelibrary.org/Record/2446621
https://catalog.freelibrary.org/Record/2446621
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However, he was able to work out an arrangement with Butler 

and was freed.133   
 

Justice James Wilson might have been removed from the Court 

by impeachment as it had become virtually impossible for him to 

perform his duties.  “As his declined, the danger of his imprison-

ment for debt so increased that there were several states that he 

did not dare to enter, and by 1797 he could not appear even in 
Philadelphia.”134  Before an impeachment and trial could occur, 

Wilson’s declining health intervened. 

 

In early July, 1798, he contracted malaria.  Weakened in body 

and spirit, the next month Wilson suffered a stroke.135  He passed 
away on August 21, 1798, with his wife at his side.136  Following a 

simple service, Wilson was buried on the estate of Governor Sam-

uel Johnston.137 

 

Following Wilson’s death, President John Adams had hoped to 

appoint John -Marshall to take his seat on the Court.138  When 
Marshall declined the offer, Adams appointed Bushrod Washing-

 
133 James Wilson was the only Supreme Court justice to be jailed 

while serving on the Court.  Jon Levitan, Forgotten Founder: Wil-
liam Ewald on Justice James Wilson, the Constitution, and the Dec-
laration of Independence (Corrected), SCOTUSBLOG, https://sco-
tusblog.com/2017/12/forgotten-founder-william-ewald-justice-

james-wilson-constitution-declaration-independence/. 
134 SEED, supra note 2, at 149. 
135 SMITH, supra note 3, at 388.  Following his stroke Wilson lay in 

bed where he “raved deliriously about arrest, bad debt, and bank-

ruptcy.” 
136 Id.  Wilson was the first United States Supreme Court Justice 
to die. 
137 It was the family burial plot of Wilson’s Supreme Court col-

league, Justice James Iredell’s father-in-law.  When Wilson died, 

Iredell made the arrangements to have his remains buried there.  

St. James, supra note 17. 
138 CLIFF SLOAN AND DAVID MCKEAN, THE GREAT DECISION: 
JEFFERSON, ADAMS, MARSHALL, AND THE BATTLE FOR THE SUPREME 

COURT (2009), 37.  John Marshall joined the Court later, on Feb-

ruary 4, 1801, succeeding Oliver Ellsworth as Chief Justice.  

https://scotusblog.com/2017/12/forgotten-founder-william-ewald-justice-james-wilson-constitution-declaration-independence/
https://scotusblog.com/2017/12/forgotten-founder-william-ewald-justice-james-wilson-constitution-declaration-independence/
https://scotusblog.com/2017/12/forgotten-founder-william-ewald-justice-james-wilson-constitution-declaration-independence/
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ton—President Washington’s nephew—to succeed James Wil-

son.139  Ironically, Bushrod Washington had once studied law un-
der Wilson’s tutelage.140 

 

Posthumous Recognition 

 

In a speech given at the dedication of Pennsylvania’s new capitol 

building in 1906, President Theodore Roosevelt praised Justice 
Wilson, calling him “one of Pennsylvania’s greatest sons.”141   The 

President—perhaps referencing Wilson’s support of the direct 

election of the President and of Senators and his contribution of 

the words “We the People” to the Constitution—said that Wilson 

“believed in the people with the faith of Abraham Lincoln.”142 
 

That same year, “in accordance with the desire of President Roo-

sevelt,” James Wilson’s earthly remains were returned to Pennsyl-

vania.143  His bones were disinterred and conveyed to Norfolk, 

Virginia, where they were taken aboard a United States Navy ves-

sel, the USS Dubuque, for transport to Philadelphia.144  When the 
ship docked in -Philadelphia, his coffin was taken to Independ-

ence Hall.145  There Wilson’s coffin, guarded by United State Ma-

rines, was viewed by several thousand people.146 

 

On November 22, 1906, Wilson’s remains were taken from Inde-

pendence Hall to Christ Church—the church he had attended 
during his life—with the First Troop Philadelphia City Cavalry 

 
139 Id. 
140 CLARK, supra note 94, at 6.  Washington paid his nephew’s tui-

tion, giving Wilson “his note for the tuition rather than cash, 

promising that he would redeem it as soon as possible.”  
141 The President said that the new capitol was “the handsomest 

building I ever saw.”Address of President Roosevelt: Praises Key-
stone State, PATRIOT (HARRISBURG, PA.), Oct. 5, 1906, at 5. 
142 President Roosevelt at Capitol’s Dedication: Chief Executive De-
livers Principal Oration at Exercises in Harrisburg To-Day, WILKES-

BARRE TIMES, Oct. 4, 1906, at 5. 
143 Senator Fox One of the Pallbearers, PATRIOT (HARRISBURG, PA.), 

Nov. 17, 1906, at 6. 
144 Id. 
145 AN HISTORICAL CATALOGUE OF THE ST. ANDREW’S SOCIETY OF 

PHILADELPHIA WITH BIOGRAPHICAL SKETCHES OF DECEASED MEMBERS: 
1949-1907 (1907), 65.  The St. Andrew’s Society of Philadelphia, 

in which Wilson had once served as an officer, provided his coffin. 
146 Id. 
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serving as guard of honor.147  They were followed on foot by Chief 

Justice Melville Fuller and the Associate Justices of the United 
States Supreme Court, all serving as honorary pallbearers.148  

The Justices were followed by delegations from the American Bar 

Association, the Pennsylvania Bar Association, the Law Associa-

tion of Philadelphia, the Bar Association of the City of New York, 

the Wilson Club of the University of Pennsylvania, the St. An-

drew’s Society, and numerous other organizations.149  The proces-
sion was viewed by thousands who lined Fifth, Arch and Second 

Streets. 

 

The funeral service was conducted by the Rev. Alexander Mackay-

Smith, Bishop of the Episcopal Diocese of Pennsylvania.150  Fol-
lowing the religious service, tributes were offered by Pennsylvania 

Governor Samuel W. Pennypacker; Dean William Draper of the 

University of Pennsylvania; the Hon. William H. Moody, Attorney 

General of the United States; the Hon. Edward Douglas White of 

the United States Supreme Court; and philanthropist Andrew 

Carnegie.151  Senator Philander C. Knox of Pennsylvania spoke 
representing the United States Congress, Samuel Dickson, Esq., 

offered remarks on behalf of the Bar of Pennsylvania, and the 

Hon. Alton B. Parker, spoke representing the American Bar Asso-

ciation.152  The primary speaker was the Hon. Hampton L. Car-

son, Attorney General of the Commonwealth and Historian of the 
Supreme Court of the United States.153  James Wilson’s remains 

were then laid to rest along the south wall of the church, next to 

his first wife, Rachel Bird Wilson.154              

  

 

 
 

 

 

 

 
 

 
147 Id.  It was the First Troop Philadelphia City Cavalry that had 

rescued Wilson when his home was attacked by radical militia in 

1779. 
148 Id. 
149 Id. 
150 Id. 
151 Id at 66. 
152 Id.  
153 Id. 
154 Id. 
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Benedict, Marie and Victoria Christopher Murray, The Personal 

Librarian, New York: Berkley, 2021. (1-341p.) ISBN: 

9780593101537. $27.00. 

“Belle da Costa Greene was one of the most prominent American 
librarians and cultural leaders of the first half of the twentieth 

century. She first entered this room in late 1905, when she began 

work as the private librarian of financier and collector J. Pierpoint 

Morgan (1837-1913). The daughter of educator, diplomat, and ac-

tivist Richard Theodore Greener, the first Black graduate of Har-
vard College, Greene grew up in a community of color in Wash-

ington, DC. She ultimately chose to live as white, dropping the 

final r from her surname and adopting the middle name da Costa. 

For forty-three years – nineteen as the Morgans’ private librarian 

and twenty-four as this institutions’ first director – Greene pre-

sided over this grand library. She built one of the country’s finest 
collections of rare books and manuscripts in a landscape domi-

nated by white male booksellers, art dealers, and scholars.” 

So reads the text accompanying a terra-cotta bust of Greene 
sculpted by Jo Davidson now on view in the East Room at the 

Morgan Library and Museum in New York. Downstairs, in Gilbert 

Court, letters and objects from the Morgan’s archives document 

the work of Greene and the “Women of the Morgan.” A major exhi-

bition is planned for 2024 to mark the Morgan’s centenary as a 

public institution and to tell Belle da Costa Greene’s story. “Under 
Greene, the Morgan added over seventeen thousand reference 

works and ten thousand printed books to its collection, presented 

forty-six exhibitions, issued thirty-five publications, started a lec-

ture series, and provided scholars with access to some of the 

world’s most incredible cultural artifacts.” (from the display in 
Gilbert Court, Morgan Library and Museum, and available online 

at themorgan.org/exhibitions/online/women-of-the-morgan). 

Marie Benedict and Victoria Christopher Murray have written a 

novel based on the life of Belle da Costa Greene. Benedict is a 
lawyer, turned author. She has chosen to write historical fiction 

about women whose stories have hitherto been untold – Albert 

BOOK REVIEW 
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Einstein’s first wife, Andrew Carnegie’s maid, Hedy Lamarr, Clem-

entine Churchill, and Agatha Christie (more particularly her dis-
appearance for 11 days in 1926). Spending time at the Morgan Li-

brary, taking a break from her work as an attorney, Benedict 

learned about J.P. Morgan’s librarian, and was intrigued by her 

story. Victoria Christopher Murray is the New York Times bestsel-

ling author of more than 30 novels including Stand Your Ground, 

which won an NAACP Image Award for Outstanding Literary 
Work. In a number of book talks and book reviews, Benedict and 

Murray talk enthusiastically about their collaboration and the 

complementary life experiences that they brought to the task of 

writing The Personal Librarian. 

The novel is written in the first person, in Belle Greener/Belle da 

Costa Greene’s voice. Passing as a white person in a world that 

would not have accepted her otherwise is the heart of the story 

told in The Personal Librarian. In the “Historical Note” that fol-

lows the conclusion of the novel, the authors write, “Clearly, Belle 
did not want her real identity discovered, not a surprise given the 

racism of her times and her legitimate concern that if her back-

ground became widely known, her accomplishments at the 

Pierpont Morgan Library would be eviscerated.” (p. 329). 

What may be of interest to law librarians specializing in legal his-

tory and rare books are some of the questions that Greene faced 

as the personal librarian of J.P Morgan, particularly about what 

would 

happen to the Library when J. P. Morgan died. The authors give 

credit to Greene for conceiving of the Library as a public institu-

tion and persuading Morgan’s son to make this happen, to the 

benefit of all of us. The novel essentially ends with J.P. Morgan’s 

death, and we do not learn much about the twenty-four years 
that Greene served as library director of the Morgan, beginning 

with its establishment as an educational institution in 1924. For 

that story, we can turn to the Morgan Library and Museum itself. 

A best-selling book is not the usual subject of book reviews in Un-

bound, but the point of the book is to bring awareness. 

--Barbara Schneider (retired) 

  Greenfield, MA 
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Belle da Costa Greene, Terra-cotta bust by Jo Davidson, 1925. 

On view in the East Room of J. Pierpont Morgan’s Library. 


