
Researching agency decisions KEY 

You are clerking at a small litigation firm and are working with a senior associate who is 
developing an immigration practice.  A colleague has referred a potential new client to the 
senior associate.  

The senior associate has asked you to accompany him to a meeting with referring counsel.  
At the meeting, referring counsel indicates that the new client, named Ruben Flores, is a 22 
year-old Guatemalan, who traveled across Mexico and paid a smuggler to help him cross into 
the United States.  As a result of what was likely ethnic profiling, he was stopped by the 
police several hundred miles on the U.S. side of the border, taken to the police station, 
detained for nearly 20 hours and then interrogated by an ICE officer.  Ruben was not given a 
Miranda warning, nor was he given notice of his right to counsel at no expense to the 
government.  During the questioning, Ruben stated that he crossed into the U.S. with the help 
of a “coyote”. Ruben was first notified of his right to counsel a few days later when the 
Notice to Appear for removal proceedings under 8 USC 1229a was served on him.  At that 
point in going over Ruben’s case, the senior associate mentions that he’ll prepare a motion to 
suppress Ruben’s statement pursuant to the administrative exclusionary rule and then try to 
get the removal proceedings terminated.  Referring counsel says, “Don’t place a lot of hope 
in that motion.  The BIA issued a decision awhile back that really takes the teeth out of the 
regulatory Miranda-type notice requirements.”  The senior associate looks at you and says, 
“please find that BIA decision and shoot me a memo about it”. 

a) Is there a regulation requiring that aliens facing removal proceedings be given notice of 
right to counsel?  Yes.  If so, provide the citation.  8 CFR 287.3 (there are many such  
provisions throughout 8 CFR, but this is the one relevant to ICE custodial 
interrogations).  To find it, I looked up removal proceedings – Miranda-type 
warnings in Kurzban’s index which eventually led me to p. 450 which in turn cites 8 
CFR 287.3. 

b) What is the “administrative exclusionary rule”.  Find the precedent BIA decision which 
set forth the doctrine.  The “administrative exclusionary rule” permits exclusion of 
evidence obtained in violation of DHS regulations.  To exclude  evidence based on 
the noncompliance with DHS regulations, the alien must meet a heavy burden of 
proving that:  (1) the regulation was not adhered to; (2) the regulation was intended 
to serve a purpose of benefit to the alien; and (3) the violation prejudiced the alien’s 
interest in that it affected the outcome of the proceedings.  See Matter of Garcia-
Flores, 17 I & N Dec. 325, 328-329 (BIA 1980);  see also United States v. Calderon-
Medina, 591 F.2d 529, 531 (9th Cir. 1979).  Compliance with regulatory 
requirements is relevant in assessing the voluntariness of statements and thus their 
admissibility into evidence.  8 CFR 287.1, 287.3, 287.5. 
 



The above statement of the “administrative exclusionary rule” was taken from the 
Immigration Judge’s Benchbook available on the EOIR’s Virtual Law Library.   
Other good statements can be found through Kurzban’s  and in BIA decisions on 
the doctrine.  The doctrine was set forth in Matter of Garcia-Flores 

c) Find the recent BIA decision which referring counsel mentioned concerning custodial 
interrogations and notice of an alien’s right to counsel.  Provide the citation and describe 
how this decision affects Ruben’s chances of getting his statement suppressed under the 
doctrine of the administrative exclusionary rule.  Matter of E-R-M-F and A-S-M, 25 I 
& N Dec. 580 (BIA August 11, 2011).  BIA interpreted 8 CFR 287.3© to require 
immigration officers to notify an alien arrested without a warrant of his right to 
counsel only after the filing of a NTA.  Since the immigration officer notified Ruben 
of his right to counsel once the NTA was filed, the officer complied with the 
regulation and Ruben’s statement was not obtained in violation of the regulation.  
Since regulatory non-compliance is an element of the administrative exclusionary 
doctrine, Ruben’s chances of getting his statement suppressed under the 
administrative exclusionary doctrine are very slim.  NB:  E-R-M-F and A-S-M is 
currently under appeal in the 9th Circuit in Miranda-Fuentes v. Holder.  Many 
immigration organizations have filed amici briefs. 
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