
State and Local Immigration Research Hypo 

1.  You are clerking for a firm who represents a group of 
landlords who have been adversely affected by an anti-
immigrant tenancy ordinance which was modeled after the 
City of Escondido Ordinance No. 2006-38R “Establishing 
Penalties for Harboring of Illegal Aliens in the City of 
Escondido”.  Your supervisor asks you to prepare an inter-
office memorandum briefing him on constitutional arguments 
that can be raised to challenge your municipality’s anti-
immigrant tenancy ordinance.  He suggests that you use 
AILA’s guides and resources to help you get a handle on some 
arguments that have been raised in similar situations. 
 
Briefly enumerate some of the constitutional arguments that 
have been raised in similar cases.  What AILA resource did you 
use? 
 
AILA’s Guide for State and Local Policymakers and 
Advocates is a good resource to consult for this hypo.  
Toward the end of the section on housing, there is a 
subsection on Litigation.  This subsection features a 
discussion of Garrett v. City of Escondido, in the United 
States District Court for the Southern District of 
California, has links to the documents in the case, 
including the ordinance.  Someone researching this case 
can easily get a handle on the constitutional issues raised 
(Equal Pro, Federalism) and zero in on the results of the 
case (case settled for permanent injunction against 
implementation of the ordinance plus $90K in attorney’s 
fees; the Stipulated Judgment sets forth how the 
ordinance offends the constitution).  Plus, a researcher 
can use this guide to see what has happened in other 



similar housing code cases.  The other sections of the 
AILA guide have similar links to resources and legislation. 
 

2.  You represent an alien who is in removal proceedings.  Your 
client tells you that he was “employed” by a man who initially 
agreed to pay him wages for carpentry and business 
landscaping, but who has since failed to pay him.  Your client 
is owed more than $5000.  The “employer” threatened to turn 
your client over to ICE unless he continued to work for no pay.  
Your client has complained to the Massachusetts Attorney 
General’s Office and is cooperating with the AG in a criminal 
case under the Massachusetts Wage Payment Act against the 
so-called employer.  Is your client eligible for a U Visa (i.e. is 
non-payment of wages a “qualifying criminal activity” and is 
the Massachusetts AG capable of certifying your client’s 
cooperation)? 

The client probably will qualify for a U Visa, provided that the 
annual cap on U Visas has not been reached.   

8 USC 1101(a)(15)(U)(iii) and 8 CFR 214.14(a)(9) define 
“qualifying criminal activity” as including “involuntary 
servitude” or “any similar activity in violation of . . .State . . 
.criminal law”.  The Massachusetts Wage Payment Act clearly 
criminalizes non-payment of wages.  See M.G.L. c. 149 §§148, 
150 and 27C.   

Take a look at the federal statutes and regulations concerning 
U visas (Kurzban’s at pp. 858 references the 4 statutes and the 
regulation) and look for annotations or citing cases which 
specifically hold that non-payment of wages constitutes 
involuntary servitude or similar crime for purposes of a U visa.  
You could also search the FIM-CS and FIM-BIA databases on 
Westlaw for a search string like “involuntary servitude” & “U 
visa” & wage!  See Garcia v. Audubon Communities 



Management LLC, 2008 WL 1774584 (ED La. 2008) (Court held 
that withholding of wages and demanding continued work 
under threat of turning in for deportation amounted to 
involuntary servitude and granted motion for U visa 
certification).   

A petition for a U visa requires Supplement B signed by a 
“certifying official”.  The supplement must include information 
showing how the person qualifies to be a “certifying official”.  
“Certifying official” is defined as including the head of a 
certifying agency.  “Certifying agency” is in turn defined as 
including the state agency, prosecutor or other authority that 
has responsibility for investigation or prosecution of the 
qualifying crime or criminal activity.  Since the Massachusetts 
AG is specifically charged with responsibility for investigating 
and prosecuting violations of the Wage Payment Act, see M.G.L. 
c. 148, §150, the AG meets the regulatory definition of 
“certifying official”. 

This hypothetical is another good example of layering primary 
and secondary legal sources to thoroughly research an 
immigration problem.  It also demonstrates the how federal 
immigration law interworks with state law. 


