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Today’s Agenda 
 Scenarios where federal immigration law looks to state law 

 
 State and local enforcement of federal immigration law 

 
 Types of state/local regulation of immigration and typical 

challenges thereto 
 

 Resources for research on state and local immigration 
regulation 
 



Scope of federal power to regulate 
immigration 
Federal government has plenary power to establish a 
comprehensive system of immigration regulation. 
 
“the authority to control immigration. . .is vested solely 
in the Federal government.” 
  Traux v. Raich, 239 U.S. 33, 42 (1915) 
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Historically tied to Naturalization Power, Commerce Clause, Foreign Affairs Power, and has been held to be an implied power inherent to sovereignty.  At first brush, sounds like everyone is in agreement that the power to regulate immigration is exclusively federal.  If so then why?



So, if immigration is federally-
regulated . . . 
. . .why does an immigration lawyer need to worry about 

state and local law? 
 
At least, three reasons: 
1. Federal immigration law sometimes looks to state 

law 
2. DOJ and ICE delegate immigration enforcement to 

state and local authorities. 
3. Increasing trend of state and local governments 

regulating immigration. 



State Law Issues in Federal 
Immigration Law 
Federal immigration law sometimes looks to state law.  

Here are just a few examples: 
 
 Immigration consequences of criminal activity, i.e. 

whether an alien is inadmissible or subject to removal 
as a result of a criminal conviction often depends upon 
how state law treats the crime in question. 



State law issues in federal 
immigration law 
 Eligibility for juvenile special immigrant status under 8 

USC 1101(a)(27)(J) turns upon state court and state 
agency determinations of dependency, eligibility for 
foster care and best interests of child. 
 

 U Visa certifications.  Alien victims of “qualifying 
criminal activity” who help in the investigation or 
prosecution of the criminal activity may be eligible for 
a U Visa.  Eligibility for a U visa sometimes depends 
upon an issue of state or local law and a state or local 
official’s willingness to certify the alien’s cooperation. 
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These are three examples off the top of my head where federal law looks to state law.  There must be many more.



State and local authority to arrest 
on grounds of “illegal presence” 
 This has been a matter of longstanding debate.   
 State and local law enforcement can arrest and detain for 

criminal violations of INA, i.e. illegal entry. 
 Illegal presence is a civil violation of INA 
 Can state and local police arrest and detain people on 

grounds of illegal presence?  Circuit split; DOJ waffling. 
 

 Pursuant to 8 USC 1252c, state and local law enforcement 
may arrest and detain an alien who is “illegally present in 
the United States” AND has been previously convicted of a 
felony and either been deported or left because of the 
conviction. 
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9th Circuit stated that the civil provisions of the INA are such a pervasive regulatory scheme that any state activity would be inconsistent with exclusive federal power; 10th circuit disagrees; DOJ originally followed 9th Circ then vacated OLC opinion in 2002 with an unpublished OLC opinion.  Ordered by Federal Court to release opinion in 2004.



Federal delegation of immigration 
enforcement to state/local officials 
 Pursuant to 8 USC 1357(g)(1), the U.S. Attorney 

General may enter into an agreement with a state (or 
state subdivision) to permit the state or subdivision to 
perform the investigation, arrest and detention 
functions of an immigration officer.  The State of 
Florida and the Arizona Department of Corrections 
have been deputized under 8 USC 1357(g)(1). 

 See also 28 CFR 65.83-65.84 authorizing state and 
local law enforcement to be deputized as immigration 
officers during “mass influx of aliens.” 



Types of state and local 
immigration regulation 
State and local governments have regulated immigration in 

the following areas: 
1. Public benefits 
2. Alien Land Laws 
3. Gun Laws 
4. Alien Suffrage 
5. Public education 
6. Day laborer sites (Anti-solicitation Ordinances) 
7. Employment Eligibility Verification Laws  
8. Housing 
9. English-Only Laws 
10. Driver’s Licenses 

 
 



Restricted access to public benefits 
 Undocumented aliens are ineligible for many federal public benefits 

(SSI, social security, Medicaid, Medicare, food stamps and Temporary 
Assistance to Needy Families);  
 

 Some state programs guarantee universal access regardless of 
immigrant status (emergency medical care, disaster relief, public 
health immunizations, school lunch assistance); some states have pro-
immigrant public benefit programs to fill the gap left by ineligibility for 
federal benefits.  These pro-immigrant measures sometimes do not 
survive federal preemption challenges. 
 

 Personal Responsibility and Work Opportunity Reconciliation Act of 
1996 which restricts the eligibility of “qualified aliens” to receive federal 
public benefits, but leaves up to the states whether to provide or deny 
state public benefits to “qualified aliens”.* 
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Commonwealth Connector Authority originally provided MassHealth benefits to lawfully-residing aliens, refugees and asylees.  In 2009, Massachusetts General Court enacted 2009 Mass. Acts 65 Section 31(a) which amended the definition of “eligible individual” to exclude persons who cannot receive federally-funded benefits under PRWORA.  In 2012, SJC held that this amendment violated the equal protection clause of the Massachusetts Constitution.  Finch v. Commonwealth Health Insurance Connector Authority, 959 N.E.2d 970 (2012).



Alien Land Laws 
 Historically, alien land laws barred aliens who were 

ineligible for citizenship from owning, leasing or 
inheriting farmland. 

 After WWII, the original alien land laws were declared 
unconstitutional or repealed on Equal Protection 
grounds. 

 Today, alien land laws place restrictions on the locus, 
type and amount of land that can be purchased by 
foreign investors, or impose reporting requirements on 
foreign nationals who own real estate. 



Gun Laws 
 The federal Gun Control Act forbids non-immigrants, 

undocumented aliens and those who have renounced their 
U.S. citizenship from owning, possessing or transporting 
firearms. 
 

 The Gun Control Act contemplates concurrent state gun 
control laws and specifically limits preemption to “conflict 
preemption” rather than “field preemption”.  Thus states 
can increase alien gun restrictions, but cannot decrease the 
federal alien gun restrictions.  2nd Amendment, Equal 
Protection and State Police Power come into play as well. 



Alien Suffrage 
 Some states allow aliens to vote; others states exclude 

aliens from the voting process. 
 

 Under the U.S. Constitution, alien suffrage is neither 
compelled nor prohibited. 
 

 Alien suffrage is largely left up to the state 
government’s discretion. 



Public Education 
 K-12 Public Education is a quasi-fundamental right.  

Plyler v. Doe, 457 U.S. 202 (1982).  K-12 public schools 
cannot adopt policies or take actions to deny access or 
dissuade the enrollment of undocumented alien 
children.  This includes right to access special 
education programs. 
 

 Equal Protection demands that lawful permanent 
residents be given equal access to higher education, 
including admission, in-state tuition and financial aid. 



Public Education cont. 
 The eligibility of undocumented aliens for admission, 

in-state tuition and financial aid is a matter of current 
debate.  This debate may be resolved when and if the 
proposed DREAM (Development Relief and Education 
for Alien Minors) Act is enacted.  It has been proposed 
every congressional session since 2001, but has not yet 
passed.    



Day Laborer Anti-solicitation Laws 
 Day laborers, both citizens and aliens, tend to congregate at 

known sites where farmers, construction contractors or other 
potential employers, can find them in order to form a  crew for a 
job.  Think of the parking lot at Home Depot or other home 
improvement retailers, or the grounds of local canneries or 
granaries where farmers take their harvests. 
 

 Some local governments consider day laborer congregation sites 
to be public nuisances and enact ordinances designed to prevent 
laborers from loitering or designed to penalize or harass 
employers.  These types of ordinances disparately impact 
migrant workers and are subject to challenge.  Some 
communities enact ordinances to ensure fair treatment of day 
laborers or to encourage formal hiring centers.   



Anti-Immigrant Tenancy 
Ordinances 
 There has been a recent flurry of anti-immigrant tenancy 

ordinances which require landlords  to verify immigration 
eligibility or require tenants to obtain an occupancy permit 
conditioned upon proof of immigration eligibility.  
Challenges to these ordinances are usually based on 
preemption, due process, and equal protection.   
 

 Landlords are in a Catch-22.  Risk penalties and criminal 
sanctions under anti-immigrant tenancy ordinances or risk 
violating housing discrimination laws. 



English-Only/Official Language 
Laws 
 31 states have adopted English as the official language; 

of those, 7 have enforcement provisions, while 15 bar 
use of other languages to conduct state business. 
 

 Some state agencies have English-only policies 
 

 Some school districts prohibit bilingual instruction 
 

 14th Amendment and 1st Amendment implications? 



English as Official Language Laws 
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Driver’s Licenses 
 The REAL ID Act federalized standards for issuing 

driver’s licenses (requiring SSNs and legal residency).  
REAL ID Act also allows states to issue temporary 
driving certificates to non-immigrants. 
 

 Over half of the states have rebelled and have either 
enacted or considered enacting anti-REAL ID 
legislation.  Concerns include privacy rights, 
federalism and 10th Amendment. 



Recommended resources 
 National Conference of State Legislatures 
www.ncsl.org>Issues and Research>Immigration 
 
 AILA’s Guide for State and Local Policymakers and 

Advocates  
http://www.aila.org/content/fileviewer.aspx?docid=24681&linkid=172618 

 
 AIC (formerly AILF) Legal Action Center’s State and Local 

Law Enforcement webpage 
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement 

 
 
 
 

Presenter
Presentation Notes
NCSL+ news, hot topics, benefits, detention, education, employment eligibility, health, and moreAILA Guide  -- overview and analysis of 7 key areas of state/local regulation – benefits, employment eligibility, driver’s licenses, day laborers, English –only, housing, local enforcement  -- pdf is FILLED with resource linksLAC– provides links to current examples of litigation challenging state and local anti-immigration  laws and ordinances.

http://www.aila.org/content/fileviewer.aspx?docid=24681&linkid=172618
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement
http://www.legalactioncenter.org/clearinghouse/litigation-issue-pages/state-and-local-law-enforcement


Recommended Resources 
 National Conference of State Legislature’s States Laws 

Related to Immigrants and Immigration  
http://www.ncsl.org/default.aspx?tabid=21857 (2010) 
http://www.ncsl.org/default.aspx?tabid=19232 (2009 with 
links to 2005 through 2008) 
 
 

 National Immigration Law Center’s Local Law 
Enforcement Issues page 

http://www.nilc.org/immlawpolicy/LocalLaw/index.htm 
 
 Migration Policy Institute’s State & Local Immigration Regulation page 
http://www.migrationinformation.org/integration/regulation.cfm 
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