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Rulemaking under the Administrative Procedure Act 

Under the Administrative Procedure Act an agency of the executive branch may promulgate 
regulations or rules when a statute provides a mandate.  A rule is defined as at 5 U.S.C. sec. 
551(4): 

• ''rule'' means the whole or a part of an agency statement of general or particular applicability 
and future effect designed to implement, interpret, or prescribe law or policy or describing the 
organization, procedure, or practice requirements of an agency and includes the approval or 
prescription for the future of rates, wages, corporate or financial structures or reorganizations 
thereof, prices, facilities, appliances, services or allowances therefor or of valuations, costs, or 
accounting, or practices bearing on any of the foregoing; 

The APA then goes on to describe the process of rulemaking which requires the publication of a 
proposed rule in the Federal Register, comment by the public and publication of the final rule in 
the Federal Register and codification in the Code of Federal Regulations. 

The process of publication is designed to allow public involvement in what is essentially law-
making by non-publically elected officials.  Regulations, which is what we generally call these 
rules, have the weight of statute behind them and can only be challenged once they are 
promulgated by arguing that they exceed their statutory mandate. 

Aside from promulgating rules the agencies also do anything else that the statute has delegated to 
them which often includes enforcement actions, approval actions or adjudications.  Also, where 
the regulations are not clear the agencies sometimes issue guidance on their own procedures or 
interpretations of regulations.  These lower level agency actions vary from agency to agency and 
we will talk about them more next week when we focus on agencies. 

The Office of Budget and Management has an office called the Office of Information and 
Regulatory Affairs.  This office reviews regulations and has been working to make the regulatory 
process more transparent. 

Federal Register and Code of Federal Regulations 

The Federal Register and the Code of Federal Regulations, where regulations are published, came 
into being because of a Supreme Court case in 1934 where two Texas oil companies were 
charged with violating regulations they had never seen because they hadn’t been published 
anywhere. http://www.archives.gov/federal-register/the-federal-register/history.pdf.  The 
publication of proposed and final rules has made rulemaking fairly transparent and predictable. 

Let us look at how to move back and forth between the two publications. 

Example 1: 

http://www.archives.gov/federal-register/the-federal-register/history.pdf


Find Regulation Y.  Where is it published in the CFR?  Using a Google search “Regulation Y” 
CFR site:.gov we find that the citation for Regulation Y is 12 C.F.R. 225.  The source we found 
this on we the e-CFR which is an official publication that is kept very up to date.  The only 
problem with using it is the following disclaimer: 

While every effort has been made to ensure that the e-CFR on GPO Access is accurate, those 
relying on it for legal research should verify their results against the official editions of the CFR, 
Federal Register and List of CFR Sections Affected (LSA), all available online 
at www.gpoaccess.gov. Until the ACFR grants it official status, the e-CFR editorial compilation 
does not provide legal notice to the public or judicial notice to the courts. 

First, let’s look at the authority provision.  The authority for issuing these regulations comes from 
12 U.S.C. 1844(b) which is sec. 5(b) of the Bank Holding Act of 1956, as well as a number of 
other acts. 

Then we need to look the rule up in the official CFR.  So now we move to FD Sys 
http://www.gpo.gov/fdsys/.  Here we can find that this title is current as of Jan. 1.  The titles are 
revised on a rotating schedule. 

Let’s look at the note at the end of the first section of Regulations Y.  When was this regulation 
first issued? 62 FR 9319 Feb. 28, 1997. When was it last updates? 66 FR 8636.  Let’s compare 
that to when the e-CFR says it was last updated? 76 FR 8274.   

How could we update the FD Sys citation that we found without relying on the e-CFR?  You 
would have to use something called the List of Sections Affected to update the official CFR.  This 
can be found by browsing the FD Sys collection 
http://www.gpo.gov/fdsys/browse/collectiontab.action.  When we look in the List of Sections 
Affected for February – they come out on a month to month basis – we see that 12 CFR 225.1 
was affected by the current volume of the Federal Register (76) page 8274. 

What if we look at Westlaw.  What is oldest Federal Register citation there? 49 FR 818, Jan. 5, 
1984.  Why?  It looks as though the 1997 regulation rewrote the 1984 regulations.  You would 
have to go back to the 1996 version of the regulation to see the prior history. 

Exercise 1 

Find the section of the CFR which regulates national bank ownership of property.  Right now we 
are just googling for citations.  You might try to site:.gov search to limit your results to 
government websites. 

What is the CFR citation? 12 C.F.R. 7.1000 

Find it on FD Sys. When was this last updated in the FR.  Give the full citation?  61 FR 60387 

Go to the List of Sections Affected on FD SyS.  Look in the September volume.  What was the 
closest section to 7.1000 which had amended language? 7.4000 

 

http://www.gpoaccess.gov/
http://www.gpo.gov/fdsys/
http://www.gpo.gov/fdsys/browse/collectiontab.action


Example 2 

Now let’s look at the original federal register citation publishing the final rule for regulations Y.  
First we will try on FD Sys.  We could look in 1997 in February.  It is important to note the date 
of a federal register issuance since it comes out daily and some sources organize it by month. 
[look at pg224 of FR]  Reading the introductory information we see that banks liked this change 
to the regulations and consumer advocates didn’t like it. 

 Where do we find older versions of the Federal Register?  Westlaw and Lexis have the Federal 
Register back to 1981, so we could look there.  Let’s look on Westlaw.  We can find 62 FR 9319 
by citation.  Why did it take us to 62 FR 9290?   One of the most useful things about going back 
to the original posting of a final rule in the Federal Register is that the agency is describing why 
they choose certain language and how they are reacting to comments. 

HeinOnline is the best source of the historical Federal Register.  It goes all the way back to the 
inception of the Federal Register.  It is also searchable by citation making it fairly easy to use. 

Sometimes Googling does not work.  Westlaw has a very good index to the CFR called 
RegulationsPlus.  You can find this on Westlaw, WestlawNext or in Print.   

Example 3 

Let’s find the regulation on preemption of banking laws using the Index.  

What did you use to find the regulations?  Banks and Banking – Preemption 

What is the citation? 12 CFR 7.4000 et. seq. 

Exercise 2 

Using RegulationsPlus find the section which states which regulatory body has to be notified if a 
foreign bank that operates in the U.S. has a change of control. 

What is the citation in the CFR? 12 CFR 211.24 

When this regulation was first introduced was it mainly interested in U.S. banks or non-U.S. 
banks? U.S. Banks 

The most recent change amended what subsection of the regulation? Provide the letter. K 

Current Rulemaking 

Let’s turn our attention to the recent developments to how we look for regulations.  The system 
was static for a long time.  A current awareness tool like the BNA Banking Daily Reporter would 
alert practitioners to a new or proposed regulation and then the practitioner would go to the 
Federal Register, usually on Lexis or Westlaw, and see the change. 

Now there are many places to see proposed and final regulations and to see even to the level of 
comments, which was never available before. 



Structure of the Banking system  

Let’s look at some of the players in the Banking System. 

Institutions: Federal Reserve System (FRS), Federal Home Loan Bank System (FHLBS), 
Federal Deposit Insurance Corporation (FDIC), Office of the Comptroller of Currency 
(OCC)[now includes Office of the Thrift Supervisor OTS] 

One place to start would obviously be the agency website. 

Example 3 

Let’s say we had this information from July 7, 2011. 

The Office of the Comptroller of the Currency July 20 released a final rule on federal 
preemption under the National Bank Act, standing firm on major principles but propping 
open a back door for possible revisions of a controversial 2004 regulation. 

The OCC said the 2004 preemption rule still rests on a basic conflict analysis drawn from 
the U.S. Supreme Court's 1996 ruling in Barnett Bank of Marion County, N. A. v. Nelson, 
(517 U.S. 25). 

However, the OCC took a small but potentially significant step back. When 
it proposed the rules in May (102 BBD, 5/26/11), the OCC said it would delete language 
in the 2004 regulation that immunized national banks from any state law that “obstructs, 
impairs or conditions” national bank powers. 

Where would we find regulations?  We could start with the agency website.  Understanding how 
an agency has organized its website takes time.  In this case we can look under several different 
headings: 

• At the OCC website looking under News & Issuances we find that the final rule is under 
Alerts.  We know this because of the date, so that is an important piece of corroborating 
information. 

Now the agency website almost never gives us the FR citation which we need.  So we have to go 
to another source.  It does give us this important piece of information: the docket ID  OCC-2011-
0018.  Which section of the CFR would this modify?  12 CFR 7.4000 

If we paste this into Regulations.gov we get our document 76 FR 43549.  We could have 
searched for this on Regulations.gov.  We want to find the proposed rule as well because we want 
to see the comments.  So we search by OCC, preemption and just click everything.  Here are 44 
comments.  We notice that this has a different docket number, but the same title.  Regulations.gov 
or the agency website is the only place you will find comments. 
 
There are other places to search for this.  Given that this has some tricky search terms you might 
try Lexis or Westlaw.  Both systems allow you to search with segments or fields (as they are 
called respectively) and this can help limit your search.  On Lexis the search would look like this: 
preemption and AGENCY(OCC) and ACTION(final). 

http://op.bna.com.ezproxy.bu.edu/bar.nsf/r?Open=cbre-8jxquf
http://news.bna.com.ezproxy.bu.edu/bdln/display/link_res.adp?fedfid=21348481&fname=a0c7y0y1j1&vname=bbdbulallissues


 
Exercise 3 

Let’s say we had this information from July 7, 2011. 

The final orderly liquidation rule approved by the FDIC Board adopted, with certain 
changes, the March 15 proposed rule and the Jan. 18 interim final rule. The rule amends 
Section 380 of the FDIC's rules and regulations, which address the agency's rights and 
powers as receiver of a failed financial company under Title II of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act. 

Where would we find regulations?  We could start with the agency website.  Understanding how 
an agency has organized its website takes time.  In this case we can look under several different 
headings: 

• Most announcements of significant actions by the agency will be in their press releases.  
But we don’t find anything there.   

• There is a listing for “Conferences and Events”  which turns out to have FDIC Board 
meetings under it.  There we find a board meeting from July 6, the day before our BNA 
announcement. 

• If we looked under Law & Regulations and FDIC Federal Register citations we could 
look under proposed regulations and see the proposed regulation from March 15.  It was 
probably announced by the agency on the 15th and published in the FR on the 23rd. 

Regulations.gov – If we look for this same thing on this website it turns out that by limiting to 
FDIC it is much easier to find this regulation.  The only problem is that the FDIC does not 
contribute comments or public submissions to this website.  The comments are only available at 
their website. 

A third option is Justia regulation tracker.  This website is good, but I have not found it to always 
be that reliable.  In this case we can’t find what we are looking for here.  We find something 
related but not the documents mentioned in the article above. 

Lexis and Westlaw also contain the Federal Register.  Probably most useful to use field searching 
to do this: PR(PROPOSED) & "ORDERLY LIQUIDATION" 

 


