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This is the assignment I wrote on regulatory research for my legal research class. During the class 
period, we discuss the following issues, all of which are addressed in the assignment: 
 

- Difference between statutory codification (USC) and regulatory codification (CFR) 

- Using the cross‐references from the statute to find the regulations 

- Using the regulatory scheme to read sections in context 

- The relation of the Federal Register to the CFR 

- Reading the preambles to the proposed and final rules in the Federal Register to find 
regulatory intent 

- Amendments via later regulations 
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Your client is the Ponca Indian nation, a lesser-known tribe from the Midwest.  The 
Ponca sell traditional handicrafts, such as jewelry and textiles, in gift shops and at 
roadside stands.   
 
Recently, several international companies have begun selling Ponca-type items in and 
around the Midwest.  One of their lines is a series of kits that allow the user to sew 
moccasins, string beads, or weave a strip of cloth.  The kit packaging says "Create your 
own genuine Ponca crafts!" 
 
Another line is of handmade baskets from the Mariana Islands.  The baskets are made 
with certain grasses that do not grow in the United States. 
 
Yet a third line is of machine-woven blankets in traditional Ponca patterns.  The tags on 
these blankets contain a number, the name, and a drawing of a fictitious Ponca tribe 
member. 
 
The Ponca have come to you to find out if this is legal, or if they have any protection 
under US law.  As a new practitioner of Indian law, you know that if they are protected, 
it would be under the Indian Arts and Handcrafts Act. 
 
Remember, you do not always have to answer yes or no.  If you need more information, 
say so, and explain what information you would need to find an answer. 
 
1. Where is the Indian Arts and Handcrafts Act codified? 
 
18 U.S.C. 1159, 25 U.S.C. 305 et seq. 
 
2. What is the CFR citation for regulations promulgated under this act? 
 
25 CFR 309 
 
3. What constitutes an authentic Indian product?  Cite your answer. 
 
The term “Indian product” means any art or craft product made by an Indian. For this 
purpose, the term “made by an Indian” means that an Indian has provided the artistic 
or craft work labor necessary to implement an artistic design through a substantial 
transformation of materials to produce the art or craft work. This may include more 
than one Indian working together. The labor component of the product, however, 
must be entirely Indian for the Indian art or craft object to be an “Indian product.”  25 
CFR 309.2 
 
4. Do the items made with the kits count as Indian products?  Why or why not?  Cite 
your answer. 
 



No.  The regulation states that items made from kits with non-Indian labor are not 
Indian products.  25 CFR 309.2(d)(3)(iii). The one exception would be if an Indian used 
one of the kits to make and sell items. (Not likely, but theoretically possible.) NOTE: 
The question is not whether the kits themselves are marketed unlawfully, but 
whether items made with the kits may be marketed as Indian products. 
 
5. Do the baskets count as Indian products?  Why or why not?  Cite your answer. 
 
Only if produced by Indian labor.  Examples of various baskets are provided.  25 C.F.R. 
§ 309.12(a)(b) (2011). 
 
6. If the baskets were made with willow reeds instead of Marianas grasses, would they 
count as Indian products?  Why or why not?  Cite your answer. 
 
Only if produced by Indian labor; the allowable materials are not limited to the ones 
listed in the regulations.  25 CFR 309.7(g), 309.12 
 
7. Do the blankets count as Indian products?  Why or why not?  Cite your answer. 
 
No.  They are made with non-Indian labor.  25 CFR 309.7(g) 
 
8. Are the blankets being unlawfully advertised as Indian products?  Why or why not?  
Cite your answer. 
 
Possibly.  The name, drawing and number on the blankets' tags suggest that it was 
made by an Indian with a tribal number.  It is unlawful to falsely suggest that a 
product was made by an Indian.  25 CFR 309.9 
 
9. Is the sale of any of these items lawful?  Why or why not? 
  
Probably.  Neither the kits nor the baskets are falsely advertised as being Indian-made 
items.  The blankets may not be lawful, as they suggest they were Indian-made.   
 
10. If unlawful, what are the penalties that can be assessed against the companies?  Cite 
your answer. 
 
 (1) in the case of a first violation by that person-- 
      (A) if the applicable goods are offered or displayed for sale at a total price of $ 
1,000 or more, or if the applicable goods are sold for a total price of $ 1,000 or more-- 
         (i) in the case of an individual, be fined not more than $ 250,000, imprisoned for 
not more than 5 years, or both; and 
         (ii) in the case of a person other than an individual, be fined not more than $ 
1,000,000; and 
      (B) if the applicable goods are offered or displayed for sale at a total price of less 



than $ 1,000, or if the applicable goods are sold for a total price of less than $ 1,000-- 
         (i) in the case of an individual, be fined not more than $ 25,000, imprisoned for 
not more than 1 year, or both; and 
         (ii) in the case of a person other than an individual, be fined not more than $ 
100,000; and 
   (2) in the case of a subsequent violation by that person, regardless of the amount for 
which any good is offered or displayed for sale or sold-- 
      (A) in the case of an individual, be fined under this title, imprisoned for not more 
than 15 years, or both; and 
      (B) in the case of a person other than an individual, be fined not more than $ 
5,000,000.  18 USC 1159 
 
11. If unlawful, what must you do to report it?  Cite your answer. 
 
Complaints about protected products alleged to be offered or displayed for sale or 
sold in a manner that falsely suggests they are Indian products should be made in 
writing and addressed to the Director, Indian Arts and Crafts Board, Room 4004-MIB, 
U.S. Department of the Interior, 1849 C Street, NW, Washington, DC 20240.  25 CFR 
309.27. 
 
12. Look at the preamble to the final rule as published in the Federal Register.  Why was 
the Indian Arts and Crafts Act passed?  Cite your answer to the Federal Register page. 
 
In response to growing sales in the billion dollar U.S. Indian arts and crafts market of 
products misrepresented or erroneously represented as produced by Indians.  61 FR 
54552 
 
13. Look in the section-by-section comments.  Why are native Hawaiians not included in 
this act?  Cite your answer (to the FR page, not the CFR section.) 
 
The Act specifically defines who is an Indian protected by the Act. The regulations can 
interpret and clarify the Act but cannot change the statutory terms of the Act.  61 FR 
54553 
 
The Indian Arts and Handcrafts Act was amended by the Indian Arts and Handcrafts 
Enforcement Act.  This act added certain provisions to the CFR. 
 
14. Read 25 CFR 309.8.  Cite to the final rule in the Federal Register. 
 
68 FR 35164 
 
15. Read the preamble to the final rule.  Why was the Enforcement Act passed?  Cite 
your answer. 
 



Congress sought to strengthen the cause of action for misrepresentation of Indian arts 
and crafts.  68 FR 35164 
 
16. What is the citation to the proposed rule in the Federal Register? 
 
66 FR 27915 


