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For purposes of this update we focus solely on the fair use aspects of this case.  Following the 
case history and summary of the court rulings, we provide a timeline of events that contrasts the 
analysis between the lower and appellate court. 

CASE HISTORY  

The case was first filed as Cambridge Univ.  v. Becker et al., 863 F. Supp. 2d 1190 (2012) in the 
Northern District of Georgia. Cambridge University Press, Oxford University Press, Sage 
Publications brought a copyright action against Georgia State University. (Mark Becker was the 
President of the University when the suit was initiated.) Plaintiffs alleged multiple (126) 
copyright infringements by defendant in their distribution of copyrighted materials via 
University courseware. The defendant claimed a fair use defense. At the trial level, the court 
found that some copyright infringement claims succeeded while most others failed.   

Unhappy with the ruling, Plaintiffs appealed. On appeal, the party name changed to Cambridge 
Univ.  v. Patton to reflect the change in presidents at Georgia State University. The appeal was 
heard in the Eleventh Circuit and the opinion is found at 769 F.3d 1232 (2014). The Court of 
Appeals reversed the judgment of the trial court and the case was remanded. 

SUMMARY OF THE RULINGS 

At the trial level, the court applied the four factor fair use test codified in 17 U.S.C. 107: 

1. Purpose and Character 
2. Nature of the copyrighted work 
3. Amount and substantiality of the use 
4. Market substitution 

The Court discussed each fair use factor generally and provided a detailed fair use analysis for 
the claimed infringements. The Court’s analysis applied equal weight to each factor.  It found 
that the purpose and character of the use and the nature of the copyrighted work weighed in favor 
of the defendants, while the amount and substantiality of the portion taken (using the 10 percent 
of the work or one chapter for every 10 chapters standard) and the effect upon the potential 
market required individual analysis of each claimed infringement.    

The Court of Appeals for the Eleventh Circuit court found that the test should be applied on a 
case-by-case basis and that the trial court should not have applied each factor equally. The 
appellate court found: 



• The first fair use factor supported finding fair use;  
• The second fair use factor did not support finding fair use;  
• The District court erred in applying the 10 percent or one chapter rule in fair use 

factor three;  
• The District court correctly shifted the burden of persuasion regarding license 

availability to the plaintiffs; and   
• The District court abused its discretion is considering two additional fair use 

factors.  

The Court of Appeals for the Eleventh Circuit reversed the lower court ruling and remanded the 
case to the U.S. District Court for the Northern District of Georgia. 

TIMELINE   

Date Event 

April 15, 2008 Cambridge University Press, Oxford University Press and Sage 
Publications, Inc. filed suit in the Northern District of Georgia 
against the Board of Regents and several officers of Georgia State 
University. The complaint alleged 99 instances of copyright 
infringement under federal copyright law (17 U.S.C. 101 et seq.) 
for distributing excerpts of copyrighted materials to GSU students 
via the University e-course reserve system. GSU relied on the fair 
use exception (17 U.S.C. 107) to the federal copyright law in its 
defense.   

May 11, 2012 Judge Orinda D. Evans applied a four factor fair use analysis to 
the claims and found that 5 of the 99 instances alleged by the 
Plaintiff publishers violated copyright.  The four factors were: 
 

1. Purpose and character of copyrighted works 
2. Nature of copyrighted works 
3. Amount used in relation to the copyrighted work as a 

whole  
4. Effect of use on the market place. 

 
The factors are described more fully below. 
 
In the opinion, Judge Evans: 
 

• Laid out specific guidelines to be used when evaluating 
the fair use of copyrighted materials.  

• Requested the plaintiffs to propose injunctive relief for 
their claims. Cambridge University Press, et al., v Becker, 
et al, 863 F. Supp. 2d 1190 (N.D. Ga. 2012), Docket No. 
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1:08-cv-01425. 

August 10, 2012 Judge Evans rejected plaintiff’s proposed injunctive order and 
limited the injunction to require defendants to operate 
consistently with the court’s ruling and train faculty and staff so 
they understood the new guidelines. GSU was awarded attorney’s 
fees. 

September 12, 2013 Plaintiffs appealed the lower court ruling to the Eleventh Circuit 
Court of Appeals.   

October 17 , 2014 The Court of Appeals reversed and remanded; however, it left the 
framework of the analysis intact. This, in essence, favored 
position of GSU on remand. In its opinion, Judge Tjoflat 
criticized the lower court for applying all four factors equally in 
its fair use analysis. Specifically, the Court of Appeals found that 
the lower court erred in its analysis under factors 2 and 3.  See 
below for comparison. Cambridge University Press, et al v. 
Patton, 769 F.3d 1232 (11th Cir. 2014), Docket Nos. 12–14676, 
12–15147.  

January 2, 2015 The Eleventh Circuit denied Plaintiffs petition for a rehearing and 
a rehearing en banc on the issues. 341 Fed. Appx. 560 (11th Cir. 
2009 (unpublished) 

Current Status Some commentators have suggested that the Plaintiff publishers 
will file certiorari to the United States Supreme Court. 

 
COMPARISON OF THE FOUR FACTOR ANALYSIS FROM THE DISTRICT COURT 
AND THE COURT OF APPEALS. 
 
First Factor:  Purpose and Character 
 

District Court Court of Appeals 

Analysis centered on whether GSU was 
using the material for a nonprofit 
educational purpose or if their use was 
transformative. The Court held that the use 
was not transformative and the GSU use 
was for nonprofit, educational purposes 
which fall within the intention of the 
section 107 Fair Use exception. 

Agreed. 
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Second Factor:  Nature of Copyrighted Works 
 

District Court Court of Appeals 

The District Court found that in each 
instance of alleged infringement, it found 
in favor of defendant GSU. In this factor 
the analysis centers on if the work is more 
creative or more factual in nature. More 
expressive or creative works are less 
favorably disposed to a fair use exception.  
Also considered is whether the work is 
published or unpublished because the right 
of first publication is held by the copyright 
owner (making fair use less likely in the 
case of unpublished works). 

Disagreed with the District Court. The 
Court of Appeals found that the District 
Court should have evaluated each work at 
issue to determine whether it contained 
“evaluative, analytical, or subjectively 
descriptive material that surpasses the bare 
facts necessary to communicate 
information.” Fair use is less likely to be 
found when the work(s) at issue are highly 
creative or unpublished. N.B.: The Court 
also noted that this factor is largely 
unimportant because the copyrighted 
works at issue were published, nonfictional 
works.  

 
Third Factor:  Amount used in relation to the copyrighted work as a whole 
 

District Court Court of Appeals 

The District Court applied a pure 
quantitative analysis: 10 percent or one 
chapter of a book with ten or more 
chapters. This factor favored defendant 
GSU.   

Disagreed with the District Court.  The 
District court should not have applied a 
wholesale 10 percent or one chapter 
standard. The District Court should have 
considered each work individually, 
evaluating both the quantity and quality of 
the copyrighted materials in light of the 
nature of the work and the threat that the 
copied materials will reduce demand for 
the original work in the marketplace. The 
Eleventh Circuit found that this factor 
should have weighed against the defendant 
GSU or be a neutral factor. On remand, it 
directs the District Court case to review 
each work under a quantitative and 
qualitative analysis. 
N.B.:  The Court distinguished the Kinko 
coursepack line of cases because in this 
case, GSU is not a commercial copier and 
did hold licenses to the material.  Also, the 

 



coursepack cases were decided in other 
circuits. 

 
Fourth Factor:  Effect of use on the market place 
 

District Court Court of Appeals 

The District Court focused on whether 
GSU's use would cause substantial 
economic harm that would frustrate the 
purposes of copyright by materially 
impairing the Plaintiff publishers’ 
incentive to publish the works at issue. The 
Court found that the excerpts taken would 
not harm the marketplace for the full 
works. It also reviewed the availability of 
licenses as part of its analysis, shifting the 
burden to the Plaintiff publishers to prove 
that licenses were available for the works 
at issue. This factor favored defendant 
GSU. 

Agreed and Disagreed. The Court of 
Appeals found that District Court applied 
the correct analysis, but that it should have 
been given greater weight in its opinion.  
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