
 
 

Google Books and Fair Use 
 

In 2004, Google began scanning books from major academic libraries and building a massive collection of 
digital copies. With those digital copies, Google created the Google Book Search tool (books.google.com) to 
enable users to perform full-text searches of scanned books. If the search terms appear in the book, Google 
shows small snippets of the text surrounding the search terms. In exchange for providing books for scanning, 
Google supplies contributing libraries digital copies of the books they contributed. Some of these libraries 
combined their digital collections as the start of the HathiTrust Digital Library (hathitrust.org). 
 
The Authors Guild and some of its members accused Google of copyright infringement. In 2008, the parties 
proposed a class action settlement that would have authorized Google to continue operating Google Book 
Search, but required that Google pay royalties to copyright owners and to a yet-to-be-formed rights 
management organization for orphan works. After robust debate over whether the plaintiff class was appropriate 
and the merits of the settlement provisions, the district court rejected the settlement in 2011. Authors Guild v. 
Google, Inc., 770 F. Supp. 2d 666 (S.D.N.Y. 2011). 
 
Ultimately, the district court granted Google summary judgement in 2013. Authors Guild, Inc. v. Google Inc., 
954 F. Supp. 2d 282 (S.D.N.Y. 2013). The court found that Google’s making digital copies, making an index 
and search tool, showing snippets, and giving copies to libraries were all fair use. In October 2015, a panel of 
the U.S. Court of Appeals for the Second Circuit affirmed the finding of fair use. Authors Guild v. Google, Inc., 
804 F.3d 202 (2d Cir. 2015). The Authors Guild has filed a petition for a writ of certiorari with the U.S. 
Supreme Court (case number 15-849). 
 
The Authors Guild also sued HathiTrust, and a separate panel of the Second Circuit determined HathiTrust’s 
use of its digital copies were also fair use. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87 (2d Cir. 2014). 
 
The Second Circuit’s decision in the Google Books cases are significant for at least three reasons: 
 

• The decisions show how the fair use doctrine enables innovative and transformative uses of copyrighted 
works that add social value, but do not create substantial replacements for the works. 

 
• The decisions confirm that copying an entire work, or even a large group of works, can be fair use, if 

that copying is needed to achieve the transformative purpose. 
 

• In addition to adding to strong fair use precedents, the decisions articulate how to distinguish 
transformative uses protected by fair use from derivative works. Recasting the expressive, copyright-
protected content in new forms would be derivative works, but repurposing the digital books to provide 
information about those books, as Google did by using snippets to show when search terms appear in a 
book, is a transformative use favored by fair use. 
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