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Let’s start with the problem. 
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Law doesn’t write itself 
 

⇒ there’s an author somewhere 
 

⇒ there’s a potential copyright holder 
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17 USC § 106 
“ [T]he owner of copyright under this title has the exclusive rights to 
do and to authorize any of the following: 
(1) to reproduce the copyrighted work in copies or phonorecords; 
(2) to prepare derivative works based upon the copyrighted work; 
(3) to distribute copies or phonorecords of the copyrighted work to 
the public by sale or other transfer of ownership, or by rental, lease, 
or lending; 
(4) to perform the copyrighted work publicly; [and] 
(5) to display the copyrighted work publicly” 
 
(emphasis added) 
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Due Process 

“Every man is a proprietor in government, and 
considers it a necessary part of his business to 
understand . . . . The government of a free 
country, properly speaking, is not in the 
persons, but in the laws.”  
 
 -- Thomas Paine, Rights of Man 39 (1791)  
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Free Speech 
“‘a major purpose of [the First] Amendment was 
to protect the free discussion of governmental 
affairs.’ [This] serves to ensure that the 
individual citizen can effectively participate in 
and contribute to our republican system of self- 
government.”  
-- Globe Newspaper Co. v. Superior Court for 
Norfolk Cty., 457 U.S. 596, 604 (1982) 
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“[S]peech concerning public affairs is more than self-
expression; it is the essence of self-government.”  
-- Garrison v. Louisiana, 379 U.S. 64, 74–75, 85 S.Ct. 
209, 13 L.Ed.2d 125 (1964).  
 
“[S]peech on public issues occupies the highest rung of 
the hierarchy of First Amendment values, and is entitled 
to special protection.”  
-- Connick v. Myers, 461 U.S. 138, 145, 103 S.Ct. 1684, 
75 L.Ed.2d 708 (1983) 
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Can a statutory right override these 
fundamental Constitutional rights? 
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Wheaton v. Peters 
Wheaton’s counsel: “statutes [could] never [be] copyrighted” 
because they were enacted by legislatures.  
 
Peters’ counsel: “It is . . . the true policy, influenced by the essential 
spirit of the government, that laws of every description should be 
universally diffused. . .. If either statutes or decisions could be 
made private property, it would be in the power of an individual to 
shut out the light by which we guide our actions.” 
 
Supreme Court: We are “unanimously of opinion that no reporter 
has or can have any copyright in the written opinions delivered by 
this Court.”  
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“The whole work done by the judges constitutes 
the authentic exposition and interpretation of 
the law, which, binding every citizen, is free for 
publication to all, whether it is a declaration of 
unwritten law, or an interpretation of a 
constitution or a statute.”  
 
Banks v. Manchester, 128 U.S. 244 (1888)  
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“[A]ny person desiring to publish the statutes of 
a state may use any copy of such statutes to be 
found in any printed book, whether such book 
be the property of the state or the property of an 
individual.”  
 
-- Howell v. Miller, 91 F. 129, 137 (6th Cir. 
1898) 
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17 USC § 105 
Copyright protection under this title is not 
available for any work of the United States 
Government, but the United States Government 
is not precluded from receiving and holding 
copyrights transferred to it by assignment, 
bequest, or otherwise. 
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As a matter of longstanding public policy, the U.S. 
Copyright Office will not register a government edict that 
has been issued by any state, local, or territorial 
government, including legislative enactments, judicial 
decisions, administrative rulings, public ordinances, or 
similar types of official legal materials. Likewise, the 
Office will not register a government edict issued by any 
foreign government. 
  
-- U.S. Copyright Office, Compendium of Copyright 
Office Practices § 313.6(c)(2) (3d ed. 2014) (emphasis 
added). 
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So, mischief managed, right? 
Nope. 

 
New technology + new “authors”  

 
=> 

 
new questions 
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Case in point:  
codes incorporated by reference into 

federal, state and municipal regulations 
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The IBR process 
• CFR way too long + standards take work 
=> Regs outsourced to SDOs, incorporated by 
reference rather than reprinted in CFR in total 
• SDOs bring together volunteers, govt officials, 

industry reps etc to craft standards 
• SDOs lobby govts to adopt as regs. 
• Agency publishes notice, asks for comment 
• If approved, incorporated by reference => 

same legal effect as publication in CFR 
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Accessibility 
• Standards supposed to be “reasonably accssible” 
• Can be purchased – some for hundreds of dollars 
• Can’t afford that?  Fed and state law usually requires 

copy to be deposited with agency, or library. 
• OK to visit and take notes; not OK to copy 
• Print-disabled out of luck 
• Can’t travel?  Too bad. 
• Some SDOs now make IBR’d standards available 

online, subject to various restrictions (print-disabled 
still out of luck) 
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In the digital age, 
 this is not reasonable  

accessibility 
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But could improving access by posting 
freely online mean liability for copyright 

infringement? 
 

SDOs say yes. 
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If a private entity is first drafter, is it 
copyrightable? If so, does a standard lose that 

status when it becomes a regulation? 
 



December 2, 2016 
> 

State code annotations 

• Georgia has contract with Lexis Nexis 
• Lexis annotates state code (with govt official 

supervision) and sells it 
• Only “official” code 
• “unofficial” code available via other services 
• Same question: Is posting online without 

restriction copyright infringement?  
• Georgia says yes. 
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Are these codes and annotations “law”? 
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• Codes: Easy yes. “The legal effect of 
incorporation is that the material has the force 
and effect of law.”  

• Annotations: Depends.  
– One official GA code – the OCG 
– GA leg counsel advises citing OCGA and says 

needed to understand the statute 
– Official code compilation controls over “unofficial” 
– But possible to imagine notes published 

separately, not endorsed by legislature 
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Does that mean any govt reference turns 
a standard into law?  

 • Practice Management Information Corp. v. 
American Medical Ass’n, 121 F.3d 516 (9th 
Cir. 1997) 

• CCC Information Services Inc. v. McLean 
Hunter Market Reports, Inc., 44 F.3d 61, 74 
(2d Cir. 1994) 

• Kern River Gas Transmission Co. v. Coastal 
Corp., 899 F.2d 1458 (5th Cir. 1990)  
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If law, copyrightable?  

Same due process and 1A issues:   
 

Notice, accountability, transparency 
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Citizens must have free access to the laws that govern 
them “the holder of a copyright has the right to refuse to 
publish the copyrighted material at all  . . . we cannot 
see how this aspect of copyright protection can be 
squared with the right of the public to know the law to 
which it is subject.” 
 
Building Officials and Code Adm. v.Code Technology, 
Inc., 628 F.2d 730, 734-35 (1st Cir.1980)  
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“First Amendment protections are ‘embodied in 
the Copyright Act's distinction between 
copyrightable expression and uncopyrightable 
facts and ideas,’ and in the ‘latitude for 
scholarship and comment’ safeguarded by the 
fair use defense.” 
 
-- Golan v. Holder, 132 S. Ct. 873, 890 (2012).  
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Section 102(b)/merger 
• Excludes “any idea, procedure, process, 

system, method of operation, concept, 
principle, or discovery, regardless of the form 
in which it is described, explained, illustrated, 
or embodied in such work.”  

• OED: Law is a “system of rules . . . .”  
• Law is also fact: only one way to express 
• Merger: Once standard has been IBR’d into 

law, idea/expression merge 
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“[L]awmaking bodies in this country enact rules and regulations 
only with the consent of the governed . . .  In performing their 
function the lawmakers represent the public will, and the public are 
the final “authors” of the law.” 
 
“It should be obvious that for copyright purposes, laws are ‘facts’: 
the U.S. Constitution is a fact; the Federal Tax Code and its 
regulations are facts; the Texas Uniform Commercial Code is a 
fact. Surely, in principle, the building codes of rural Texas hamlets 
are no less ‘facts’ than the products of more august legislative or 
regulatory bodies.” Id.  
 
-- Veeck v. Southern Building Code Congress International, 293 
F.3d 791 (5th Cir. 2002) 
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10 states  
and  

the US Solicitor General  
agreed 
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Fair Use 

• Transformative? Expanding access (esp to 
print disabled) without restrictions (=> cross-
referencing easier); noncommercial purpose 

• Factual work 
• Amount necessary for purpose 
• Market harm? No evidence – do we need 

any? 
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What about the takings clause? 
 

• SDOs lobby => giving, not taking, esp. after 
Veeck  

• SDOs/Lexis don’t need copyright incentives 
=> no reason to assume would ever make 
such a claim 

• If they do: have to show appropriate level of 
compensation.  
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Questions? 
 
 

Corynne McSherry 
Legal Director, EFF 

corynne@eff.org 
@cmcsherr 
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