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Access to the Justices’ Papers: A Better Balance*
Susan David deMaine**
But the Constitution does not belong to judges, as a mystery intelligible only to
a priestly caste, and it does not belong to political activists, as a set of incendiary
talking points. It belongs to the people. It is our responsibility to judge the Court,
and it is our judgment that must be decisive in the end.1
This article explores the history of Supreme Court Justices’ papers and their status as
private property. It discusses questions of access, the public’s interest in understanding the Court and its decisions, and the effect of the Justices’ papers on scholarship
and popular research. Several options for encouraging greater openness are proposed.
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* © 2018, Susan David deMaine. This article is the product of research funded by the American Association of Law Libraries and LexisNexis, and I am very grateful for their support. I am also
deeply indebted to my colleague Benjamin J. Keele. Without his insight, research, and editing, this
project would not have come to fruition. Thanks also to Jessica Dickinson for her extensive research,
Rena Seidler for her patient editing, and the members of the 2016 Boulder Conference for Legal
Information, particularly Maria Protti, for their thoughtful comments. Finally, many thanks to the
librarians and archivists at the libraries holding the collections listed in the appendix for their efforts,
usually successful, to unearth information regarding original restrictions on the gifted or bequeathed
collections.
This article is accompanied by a dataset containing information, current as of September
2017, about all known extant collections of Supreme Court Justices’ papers, available at http://hdl
.handle.net/1805/14462 [https://perma.cc/8CZ7-7CMS]. A comprehensive collection of this data was
last undertaken in 1985 by Alexandra K. Wigdor. See Alexandra K. Wigdor, The Personal Papers
of Supreme Court Justices (1985). After an initial collection of available data, I contacted the holder
of the largest collection for each Justice, requesting further information on restrictions placed on the
gift or bequest. This generated a response rate of sixty-six percent. Direct phone calls increased that
response rate to over ninety percent. Public universities were the most responsive institutions; many
were willing to share copies of donor agreements and wills. Other institutions have policies that do
not allow such sharing of what is deemed private information. The appendix tabulates these restrictions.
** Assistant Director for Information Services, Ruth Lilly Law Library, Indiana University
Robert H. McKinney School of Law.
1. Kermit Roosevelt III, The Myth of Judicial Activism: Making Sense of Supreme Court
Decisions 7 (2006).
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Introduction
¶1 Following the unexpected death of Supreme Court Justice Antonin Scalia in
early 2016,2 it quickly came to the attention of legal scholars that Justice Scalia had
not designated a repository for his papers before his passing.3 No law governs the
preservation of federal judges’ papers produced in the course of their work as
employees of the United States.4 As a result, the fate of Scalia’s papers was left in the
hands of his family, who were free to do virtually anything with them. Papers of
other Supreme Court Justices have been destroyed, lost, or heavily restricted. We
now know that the Scalia family has chosen Harvard Law Library as the repository
for the papers, but they have placed restrictions on them that will delay access to
many of the papers for an indeterminate (but likely not short) period based on the
lifespans of Scalia’s colleagues. This delay will frustrate scholars and other researchers, and it will hamper further insight into the Court at a time when it appears to
be undergoing an ideological shift further to the right. Justice Scalia spent twentynine years on the Court participating in many decisions that have shaped modern
American society and jurisprudence. As Professor Gerard Magliocca of Indiana
University noted, “Everyone will be dying to see [Scalia’s papers].”5
¶2 For the American public as well as scholars of law, history, and government,
the papers of all Supreme Court Justices are of vital importance.6 The insights
gleaned from these papers contribute to biographies, histories, and legal critiques.
Our understanding of the Constitution, our government, the Court, and its decisions is enriched by access to the thinking of the Justices. In turn, this knowledge
informs our views on our laws and social order and helps shape the future of our
legal, political, and even moral culture.

2. Jamie Gangel et al., Antonin Scalia, Supreme Court Justice, Dies at 79, CNN, Feb. 15, 2016,
http://www.cnn.com/2016/02/13/politics/supreme-court-Justice-antonin-scalia-dies-at-79/index
.html [https://perma.cc/V898-49WQ].
3. Tony Mauro, The Fate of Scalia’s SCOTUS Papers Is Uncertain, Nat’l L.J., Feb. 22, 2016, at 19.
4. In this article, I use “papers” and “working papers” interchangeably to mean the documents
created in the chambers of the Supreme Court Justices in the course of their government work.
The public’s interest is limited to the Justices’ work as jurists and government employees, not their
personal lives. Thus, I draw a distinction between private papers and working papers or, in some
parlance, “public papers.”
5. Mauro, supra note 3, at 19.
6. See infra ¶¶ 27–48; see also Stephen Wermiel, Using the Papers of U.S. Supreme Court Justices:
A Reflection, 57 N.Y.L. Sch. L. Rev. 499 (2012–2013).
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¶3 Despite, or perhaps because of, high interest in these papers, many Justices
who have donated their papers in the past seventy-five years or so have restricted
access to the collections. These restrictions generally keep the papers closed until a
certain amount of time has passed. This period may be a few years (rarely) or
decades (usually), but the general trend is toward lengthy periods of time.7 This
raises an important question: what perspective can we as librarians and archivists
bring to this tug of war between access and privacy, two concepts that our profession holds in high esteem?
¶4 This article explores the tension between access and privacy presented by the
Justices’ papers, and it proposes changes that will balance the public’s interest in open
government and insight into our legal system with respect for the confidentiality
desired by the Court. Paragraphs five through twenty-six set forth the root of the
problem—that the Supreme Court Justices continue to have personal ownership of
their working papers, resulting in idiosyncratic retention and access decisions. Paragraphs twenty-seven through thirty-four explore the public’s interest in access to the
Justices’ papers because of the Court’s impact on our society, the nature of the Court
and its operations, and its politicization. Paragraphs thirty-five through forty-eight
investigate the effects of access on scholarship. Paragraphs forty-nine through seventyone weigh the Justices’ privacy interests, and paragraphs seventy-two through eightynine offer proposals for change. The appendix lists the largest collection of papers for
each Justice who served on the Court in the twentieth or twenty-first century along
with access restrictions on those collections at the time they were established.

The Problem: Justices Set the Rules on Access to Their Working Papers
¶5 The working papers of all federal judges, including Supreme Court Justices,
are considered personal property rather than public property. No federal statute
provides for the disposition of these papers. Neither does any policy of the Judicial
Conference of the United States. Justices’ staff and clerks can help organize the
papers but can make no decisions about retention or disposition. The National
Archives cannot accept the Justices’ papers as part of the court records, and no
court funds are available for preservation and disposition. The papers of the Justices
and other federal judges are not provided even with temporary storage in federal
records centers.8
¶6 The lack of law or policy providing for retention of Justices’ papers leaves
plenty of room for the Justices to be idiosyncratic with their papers. Prior to the
1930s, the disposition of Supreme Court Justices’ papers was, to put it simply, not a
matter of particular concern to anyone. Some Justices destroyed their papers,
though their motivations in doing so are unknown, but most left them in the hands
of their heirs or gifted them to an archive with no restrictions.
¶7 As evidenced in this article’s appendix, this attitude started to change with
Justice Louis Brandeis. Brandeis began turning over his papers to the University of
Louisville in 1936, three years before he stepped down from the bench in 1939.
According to internal letters at the university, at least some portion of these papers
7. See Appendix.
8. Fed. Judicial History Office, A Guide to the Preservation of Federal Judges’ Papers 1 (2d
ed. 2009).
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was to be kept closed, except by special permission, during the lifetime of Bernard
Flexner, a lawyer and friend of Brandeis who facilitated the arrangements for the
donation with the university.9 Flexner died in 1945, only four years after the passing of Justice Brandeis.
¶8 Justice Felix Frankfurter joined the Court the year Brandeis retired but was
a longtime correspondent of Brandeis. Apparently, he was not pleased with
Brandeis’s gift of papers to the University of Louisville. According to legend, shortly
after Brandeis’s death in 1941, “Frankfurter went to Louisville, stormed into the
library, asked for the file labelled ‘Frankfurter,’ and took nearly everything out of it.
‘These are my papers, and I’m taking them back,’ he told the librarian as he walked
out the door, sheaf in hand.”10
¶9 When disposing of his own papers, Justice Frankfurter required that each
document he gave to the Library of Congress be kept closed until sixteen years after
the date of the document’s creation. The papers that he donated to Harvard Law
Library were closed except by special permission from a three-person panel of
close friends and colleagues of Frankfurter’s.11
¶10 Some of Justice Frankfurter’s peers seem to have shared his reservations
about public access to their papers. Hugo Black, who served on the Court from
1937 to 1971, had many of his papers, particularly case files, destroyed. He was very
private about his life and work and, according to one historian, his children
referred to the burning of his papers as “Operation Frustrate the Historians.”12
When the Sherman Minton papers, Stanley Reed papers, and Fred Vinson papers
were donated in the 1970s, they were all given with restrictions that shielded the
papers from public use for a time.
¶11 This trend continued with Justice Potter Stewart gifting his papers to Yale
University when he retired in 1981. He stipulated that the papers remain closed
until the retirement of all those who served with him on the Court. This occurred
in 2010 when Justice John Paul Stevens retired, twenty-nine years after the retirement of Justice Stewart. Justice Sandra Day O’Connor took the same approach as
Justice Stewart when she gave her papers to the Library of Congress, tying access
to the retirement of all those who served with her on the Court.13 It will likely be
9. Letter from J.N. Lott, Dean of the Univ. of Louisville Sch. of Law, to Dr. E.W. Jacobsen (Dec.
4, 1945) (on file with author). It refers to Bernard Flexner, who was a friend of Brandeis and through
whom donation of the papers was arranged. In the letter, Lott tells Jacobsen that “[d]uring Mr. Bernard Flexner’s lifetime it was understood that the Brandeis papers were not to be examined by anyone
without the consent of either Mr. Flexner or some member of the Brandeis family.” Jacobsen may have
been a member of the law faculty, in that the inside address for him is merely “Law School Building”
and the printed heading on the letter indicates it is an “Interdepartmental Communication.”
10. Jill Lepore, The Great Paper Caper, New Yorker, Dec. 1, 2014, at 32, 33.
11. According to information received from Harvard Law Library, there are no restrictions on
the collection now.
12. Lepore, supra note 10, at 32.
13. It is interesting to note that the Library of Congress’s website includes a page discussing
what information the Manuscript Division offers about women Justices, judges, and attorneys. The
page opens with: “As suggested by the Sandra Day O’Connor and Ruth Bader Ginsburg collections
described elsewhere, the papers of Supreme Court justices and appeals court judges contain a wealth
of information on federal case law relating to women of all classes, races, and regions.” See American
Women: Manuscript Division, Libr. of Cong., https://memory.loc.gov/ammem/awhhtml/awmss5
/supreme.html [https://perma.cc/PA6W-YYN3]. The page also discusses what is found in the collections of many of the male Justices who preceded O’Connor and Ginsburg.
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many years yet until the opening of her papers to the public since she served with
Justices Kennedy, Thomas, Ginsburg, Breyer, and Roberts.
¶12 Chief Justice Rehnquist’s Supreme Court papers, held at the Hoover Institute at Stanford University, are being opened on a rolling basis. According to the
terms of his gift, the papers remain closed during the lifetimes of the Justices who
served with him, but portions open as his former colleagues die. At this time, the
papers from 1975 forward are closed since Justice Stevens is still very much alive.
When his life ends, the next portion of Rehnquist’s papers14 will open. This process
will continue for an unknown number of years. Still-living Justices who served with
Rehnquist include Justices Stevens, O’Connor, Kennedy, Souter, Thomas, Ginsburg,
and Breyer.
¶13 Justice Scalia’s judicial papers, now held at the Harvard Law Library, will
open on a similar rolling basis as judges and Justices with whom he served die. This
means the earliest any papers specific to Supreme Court cases will open is after the
deaths of both Justices Stevens and O’Connor. Given the relative youth of Justice
Thomas, it could be many years before any of Scalia’s papers regarding cases after
1991, some of which are already more than 25 years old, are available. The youngest
Justice with whom Scalia served is Justice Kagan. Born in 1960, she could easily live
another thirty or more years.
¶14 Justice David Souter took the most restrictive approach to date, short of
destruction. Upon his retirement in 2009, Justice Souter gifted his papers to the
New Hampshire Historical Society with the restriction that they not be made available to the public until fifty years after his death. At the time of this writing, Justice
Souter is 78 years old; we will be well into the latter half of the twenty-first century
before anyone has access to his papers.
¶15 In contrast, Justice Harry Blackmun, who retired in 1994 at the age of 85,
took a much less restrictive approach than his peers. The bequest of his papers to
the Library of Congress kept the collection closed for only five years after his death,
which occurred in 1999. When his papers were opened in 2004, three Justices with
whom Blackmun had served were still at the Court: O’Connor, Rehnquist, and Stevens. No harm to his colleagues ensued, and the scholarship on Blackmun has
benefited considerably from timely access to his collection.15
¶16 By far the most controversial (at least at the time) access decision came
about when Thurgood Marshall died in 1993, just two years after his retirement
from the Supreme Court. He had donated his papers—a sizable collection of more
than 170,000 items—to the Library of Congress. His deed of gift indicated that the
papers were to remain closed during his lifetime. Upon his death, the collection was
to be “made available to the public at the discretion of the Library.”16

14. This is likely to be the papers from 1975 to 1981, when Justice O’Connor joined the Court. If
Stevens outlives O’Connor, the opened papers would include those through 1988 when Justice Kennedy joined the Court.
15. See infra ¶¶ 39–48.
16. Instrument of Gift, Thurgood Marshall to Library of Congress Manuscript Division, Oct. 24,
1991, reprinted in Public Papers of Supreme Court Justices: Assuring Preservation and Access, Hearing
Before the Subcommittee on Regulation and Government Information of the U.S. Senate Committee on
Governmental Affairs, 103d Cong. 69 (1993) [hereinafter Senate Hearing].
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¶17 James Billington, then Librarian of Congress, opened the Marshall papers

to the public shortly after the Justice’s death.17 In May 1993, journalists from the
Washington Post ran a three-day series of articles drawing on information contained in Marshall’s papers.18 Other journalists quickly followed suit.19 It was not
long before Marshall’s former colleagues on the Court expressed their displeasure
with the library’s decision to release the papers.
¶18 The controversy over Marshall’s papers prompted a subcommittee of the
Senate Committee on Governmental Affairs to convene a hearing on June 11, 1993,
less than three weeks after the first article had appeared in the Washington Post.
The hearings were conducted by Senators Joe Lieberman and Thad Cochran and
included testimony from prominent figures at the Library of Congress, the press,
the Supreme Court Review, and the Society of American Archivists.20 Participants
generally agreed on a range of issues regarding judicial papers, many of which
echoed the earlier Public Documents Commission Report issued in 1977 in the
wake of Watergate:21
•
•

•

•
•

Preservation of and access to Justices’ papers are important public interests.
Private ownership has allowed the Justices to be idiosyncratic in placing
access restrictions on their collections of papers. These restrictions have,
for the most part, become more severe in the past few decades, and these
restrictions limit the public’s understanding of the Court.
Allowing for the passage of some period of time between a Justice’s
retirement and the opening of his or her papers is reasonable and even
advisable, but that period should not be excessive. Justice Blackmun’s
papers serve as an instructive example here. They opened five years after
his death, which was ten years after his retirement from the Court. Unlike
the release of Justice Marshall’s papers, the release of Justice Blackmun’s
papers caused no backlash from the Justices, nor did the restriction up
until that point cause an outcry among scholars. Ten years seems to have
been, at the very least, good enough for everyone.
Once the papers are open, discrimination as to who can access them (e.g.,
giving access to “serious” scholars but not to journalists or those with only
a passing curiosity) should not be allowed.
It would be helpful to know more about the Justices’ confidentiality
concerns, but in light of the separation of powers doctrine and the

17. See Larry Weimer, An Embarrassment of Riches: Access and the Politics of Processing Congressional Collections, in An American Political Archives Reader 337 (Glenn Gray et al. eds., 2009).
18. Benjamin Weiser & Joan Biskupic, Secrets of the High Court; Papers Afford a Rare Glimpse
of Justices’ Deliberations, Wash. Post, May 23, 1993, at A1; Benjamin Weiser & Bob Woodward, Roe’s
Eleventh-Hour Reprieve; ‘89 Drafts Show Court Poised to Strike Abortion Ruling, Wash. Post, May 23,
1993, at A1; Joan Biskupic, How an Era Ended in Civil Rights Law, Wash. Post, May 24, 1993, at A1;
Fred Barbash & Joan Biskupic, 1st Black Justice Unyielding in Rights Crusade, Wash. Post, May 25,
1993, at A1.
19. Articles appeared that same week in USA Today, the New York Times, the Philadelphia
Inquirer, the Los Angeles Times, the Kansas City Star, the Dallas Morning Post, and the Chicago Tribune, among others.
20. See generally Senate Hearing, supra note 16, at 1.
21. See Nat’l Study Comm’n on Records & Documents of Fed. Officials, Final Report of the
National Study Commission on Records and Documents of Federal Officials 6 (1977) [hereinafter Commission Final Report].
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traditions that surround the Court, it is not clear what, if anything,
Congress ought to do about regulating preservation and access.22
¶19 In the end, the hearing resulted in general agreement that Congress should

not respond to calls to override James Billington and close the Marshall papers.
Justice Marshall’s Instrument of Gift entrusted discretion to the Librarian of Congress, and it would set a bad precedent if this entrustment were violated from the
perspective of both archivists who implement donor agreements and current and
future Justices who want their donative wishes followed.23 The hearing did not
result in any action.
¶20 In the end, the controversy seemed largely unnecessary. All in all, the newspaper articles following the opening of Justice Marshall’s papers showed that the
Court was doing its job and functioning well given the independent nature of the
Justices. Yes, there was debate and disagreement among the Justices, and sometimes
Justices would change their minds, but that is how the Court is supposed to work.
¶21 The downside is that Marshall’s and Billington’s decisions, which appeared
to favor access, struck a blow to transparency in the end. As Chief Justice Rehnquist
made clear at the Senate hearing, the Justices were not pleased, and those Justices
who were serving at the time but have since retired have placed more severe restrictions on their archives than was typical prior to Marshall. It seems that the release
of Justice Marshall’s papers damaged the relationship of trust between the Justices
and archivists, and that relationship has not yet recovered. Moving forward, if we
want to encourage upper limits on restrictions, we need to ensure that lower limits
exist as well and that records remain closed for a given time.
¶22 We also need to recognize the risk that encouraging greater openness may
cause Justices to simply destroy more of their papers rather than hazard unwanted
scrutiny. This is a risk familiar to archivists.24 In her work on the balancing acts
performed by archivists, Judith Schwarz notes that “[a]mid the complex motives of
donors, there is often a desire to establish a favorable historical image of the recordcreating institution, family, or person. That desire can lead to a destruction of some
materials before any are donated . . . .”25 In the context of the working papers of the
Supreme Court Justices, perhaps the desire to create a favorable impression would
actually countervail the urge to avoid scrutiny through destruction. Supreme Court
Justices who destroyed their working papers years ago seem a bit peevish to us now,
having denied posterity the records created when they held the highest judicial
position in the nation. Meanwhile, the available collections have given rise to
greater interest in the Court, greater understanding of the Justices, and greater
respect for the difficult work they do. In short, the Justices leave far better impressions when their papers are available within a reasonable time after retirement
(although not too soon) than when they are destroyed.
¶23 The disparities between the Justices’ choices and the extremes to which the
ad hoc approach can go, as evidenced by the Marshall and Souter papers, lend credence to Professor Kathryn Watts’s assertion that the private property model
22. See generally Senate Hearing, supra note 16.
23. Testimony of Anne R. Kenney, Senate Hearing, supra note 16, at 21–22.
24. See Judith Schwarz, The Archivist’s Balancing Act: Helping Researchers While Protecting Individual Privacy, 79 J. Am. Hist. 179 (1992).
25. Id.
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applied to Justices’ (and judges’) papers “has proven ill-equipped to balance the
many competing interests at stake, ranging from calls for governmental accountability and transparency on the one hand, to the judiciary’s independence, confidentiality, collegiality, and integrity on the other.”26 Instead it has resulted in unpredictable and idiosyncratic disposition of some of the most historically valuable
papers produced by employees of the U.S. government. Remarkably, the idiosyncrasies do not even necessarily end when the papers are donated. With the stroke
of a pen, a Justice can change his or her restrictions at any time.27
¶24 An individual Justice’s ability either to place severe restrictions or to ignore
privacy concerns with restrictions that are too loose puts archivists in the position
of flouting the general ethic of their profession—access balanced by privacy, not
access subsumed by privacy. Furthermore, a donor’s ability to change restrictions
on a whim frustrates the ethic of access that is both determinable and equitable.
The following excerpts from the Society of American Archivists’ Core Values Statement are indicative of the Society’s ethics as to access:
Access and Use: . . . Although access may be limited in some instances, archivists seek
to promote open access and use when possible. Access to records is essential in personal,
academic, business, and government settings, and use of records should be both welcomed
and actively promoted. Even individuals who do not directly use archival materials benefit
indirectly from research, public programs, and other forms of archival use, including the
symbolic value of knowing that such records exist and can be accessed when needed.
Accountability: By documenting institutional functions, activities, and decision-making,
archivists provide an important means of ensuring accountability. In a republic such
accountability and transparency constitute an essential hallmark of democracy. Public leaders must be held accountable both to the judgment of history and future generations as well
as to citizens in the ongoing governance of society. Access to the records of public officials
and agencies provides a means of holding them accountable both to public citizens and to
the judgment of future generations.28

26. Kathryn A. Watts, Judges and Their Papers, 88 N.Y.U. L. Rev. 1665, 1665 (2013).
27. See, e.g., Ruth Panofsky & Michael Moir, Halted by the Archive: The Impact of Excessive Archival Restrictions of Scholars, 37 J. Scholarly Pub. 19 (2005).
28. SAA Core Values Statement and Code of Ethics, Soc’y of Am. Archivists, https://www2.
archivists.org/statements/saa-core-values-statement-and-code-of-ethics#core_values [https://perma.
cc/7KXT-FP2P]. In its Code of Ethics for Archivists, the SAA also states that

Id.

[r]ecognizing that use is the fundamental reason for keeping archives, archivists actively promote
open and equitable access to the records in their care within the context of their institutions’ missions and their intended user groups. They minimize restrictions and maximize ease of access. . . .
They work with donors and originating agencies to ensure that any restrictions are appropriate, welldocumented, and equitably enforced. When repositories require restrictions to protect confidential
and proprietary information, such restrictions should be implemented in an impartial manner. In
all questions of access, archivists seek practical solutions that balance competing principles and
interests.

As to privacy, the Society recognizes its importance but places an emphasis on the privacy of
those who had no say in the collection’s disposition rather than the donor’s privacy:

Id.

Archivists recognize that privacy is sanctioned by law. They establish procedures and policies to
protect the interests of the donors, individuals, groups, and institutions whose public and private
lives and activities are recorded in their holdings. As appropriate, archivists place access restrictions on collections to ensure that privacy and confidentiality are maintained, particularly for
individuals and groups who have no voice or role in collections’ creation, retention, or public use.
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¶25 By and large, the public agrees with archivists about access to nonpersonal
government information. In 1989, Elena S. Danielson, an archivist at the Hoover
Institute, wrote of the increasing demands for both open and equitable access to
archival materials, saying “public opinion is solidly on the side of the principle of
open and equal access, at least in the United States.”29 This has become only more
accurate as we have grown accustomed to ready digital access to extensive amounts
of information through the Internet.
¶26 Danielson raises another problem resulting from the private property
model and the Justices’ idiosyncratic approach to access—that of equitable access.
It is not at all uncommon for a Supreme Court Justice to handpick a biographer and
give that person exclusive access to the papers that are closed to everyone else.
Again, this forces librarians and archivists into a position that contradicts the very
essence of their professions. As Sara Hodson explains in her work on curating the
papers of authors and celebrities,
curators and archivists should not acquire, except in extremely unusual circumstances, any
papers that carry with them decrees of selective access in which the donor or other designated individual retains the right to decide, on a case-by-case basis, and according to his
or her own criteria, who will be able to see the collection. Donors may wish to limit access
in order to reserve an archive for the exclusive use of an authorized biographer, or of those
who have demonstrated the proper reverence or respect for the papers’ creator, or they may
simply wish to wield power over the papers and over applicants for the donors’ favor. Such
selective availability . . . contravenes the ethic of free and unfettered access that remains a cornerstone of the archival profession in a democratic society. . . .30

The Public’s Interest in Accessing Justices’ Papers
Nature and Power of the Court
¶27 The conflict between our professional ethic of access and the Justices’ desire
to remain secretive regarding the work of the Court prompts the question: how
significant is the public’s interest in access to the Justices’ working papers? If we as
librarians and archivists are seeking a balance between access and privacy, how
much weight lies on the access side of the scale?
¶28 The current mission statement of the National Archives and Records
Administration states that “[p]ublic access to government records strengthens
democracy by allowing Americans to claim their rights of citizenship, hold their
government accountable, and understand their history so they can participate more
effectively in their government.”31 Similarly, Steven Aftergood notes that without
disclosure of government information, “citizens are deprived of a meaningful role
in the political process, and the exercise of authority is insulated from public oversight and control.”32 Is it enough that we have access to the briefs, the transcripts
29. Elena S. Danielson, The Ethics of Access, 52 Am. Archivist 52, 59 (1989).
30. Sara S. Hodson, In Secret Kept, In Silence Sealed: Privacy in the Papers of Authors and Celebrities, 67 Am. Archivist 194, 198 (2004) (emphasis added); see also Timothy D. Pyatt, Southern Family
Honor Tarnished? Issues of Privacy in the Walker Percy and Shelby Foote Papers, in Privacy and Confidentiality Perspectives 141, 151 (Menzi L. Behrnd-Klodt & Peter J. Wosh eds., 2005).
31. Vision and Mission, Nat’l Archives & Records Admin., https://www.archives.gov/about/info
/mission.html [https://perma.cc/JZK4-BL8S].
32. Steven Aftergood, Reducing Government Secrecy: Finding What Works, 27 Yale L. & Pol’y Rev.
399, 399 (2009). Although this article addresses the classification system for government information,
Aftergood’s point is valid in other contexts as well.
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and (more recently) recordings of the arguments before the Court, and the Court’s
opinions? To have a “meaningful role” and “public oversight and control” over the
“exercise of authority,” do we need access to the papers the Supreme Court Justices
generate in their cogitations and negotiations?
¶29 In the twentieth century, the Supreme Court ascended as the arbiter of our
nation’s most difficult questions, be they cultural, moral, or constitutional.33 Congress is characterized more by gridlock than anything else, and our presidents are
engaged in wars, elections, and crisis management. As a result, “all sides now identify the Supreme Court as the key to American politics and policy-making.”34
¶30 In its ascendancy, the Supreme Court has also become more politicized.
The nomination process has become bitter, and the Justices have become less
consensus-oriented. Five-to-four decisions and vituperative dissents, predictably
along partisan lines, are frequent occurrences now. Empirical research shows that
the Justices’ decision making is both strategic and ideological. The work done by
Lee Epstein and Jack Knight shows that the Justices bargain with one another for
votes,35 adjust language to placate each other,36 and accommodate to ensure the
continued legitimacy of the Court.37 Another study by Epstein, along with Landes
and Posner, concludes that data from Supreme Court decisions show “strong evidence that ideology does influence the Justices’ judicial votes, and thus the Court’s
outcomes, in a variety of cases, and that this ideological influence has been
growing.”38 In other words, despite protestations made to the contrary by nominees during their Senate hearings, Supreme Court Justices are more realist than

33. See William J. Quirk, Courts & Congress (2008). Quirk argues that Congress is responsible
for the Supreme Court’s ascendancy. Members of Congress are particularly vulnerable to the ballot, so, says Quirk, they have passed off the most difficult governance decisions to the judicial and
executive branches. This allows members of Congress to avoid tough decisions that might not sit
well with voters. Thus the president has taken on the responsibility for all wars since World War II,
and the Supreme Court has taken on the responsibility for the most challenging moral, cultural, and
constitutional decisions. He labels this the Happy Convention, distinguishing the arrangement from
the balance of power and decision making envisaged in the Constitution. Id. Jeffrey Rosen sees much
the same result but asserts that the Supreme Court made the first move to expand its influence rather
than responding to congressional off-loading of difficult decisions. Jeffrey Rosen, The Most Democratic Branch: How the Courts Serve America 10 (2006) (“In the twentieth century, however, the
courts became increasingly aggressive about asserting their own exclusive authority to interpret the
Constitution, embracing a defiant form of judicial supremacy. In response, the other branches of
government became, not surprisingly, more passive.”).
34. Quirk, supra note 33, at 5.
35. Lee Epstein & Jack Knight, Choices Justices Make 58–79 (1998).
36. Id. at 74–75.
37. Id. at 46–49. Wahlbeck, Spriggs, and Maltzman reach a conclusion similar to that of Epstein
and Knight. The willingness of Supreme Court Justices to accommodate their colleagues when writing an opinion
is influenced strongly by strategic concerns—including the size of the majority conference coalition, the ideological distance of the author from the majority coalition, the ideological heterogeneity of the conference majority coalition, and the positions taken by majority coalition members
and by nonstrategic factors including the author’s workload and the complexity of a case.

Paul J. Wahlbeck, James F. Spriggs & Forrest Maltzman, Marshalling the Court: Bargaining and Accommodation on the United States Supreme Court, 42 Am. J. Pol. Sci. 294, 294 (1998).
38. Lee Epstein et al., The Behavior of Federal Judges: A Theoretical and Empirical Study
of Rational Science 103 (2013).
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legalist.39 These empirical studies are corroborated by extensive qualitative and
anecdotal work.40
¶31 As Quirk puts it, this arrangement of power “‘works all very neatly’ except
for the American people who know little about the nine individuals ‘with enormous
power over their lives.’”41 The Supreme Court “will powerfully shape, and will often
chart, the course of our lives as individuals, as communities, and as a nation.”42 Its
decisions affect our births, our educations, our livelihoods, our intimacies, our
families, our illnesses, and our deaths. And, as Laurence Tribe points out, the
Supreme Court does more than just play a role—it chooses the script, casts the
parts, and directs the show.43
¶32 Although it wields remarkable influence on our society, the Supreme Court
has shielded itself from the scrutiny to which the other branches of government are
subject, keeping the American people at arm’s length. Despite the fact that their
published opinions include lengthy explanations, the Court’s work is shrouded in a
veil of secrecy.44 Those who work for the Court are under strict orders to keep their
work confidential.45 The press has virtually no view behind the curtain. Cameras
are not allowed in the courtroom, and for a reporter to get beyond press releases is
“nearly impossible.”46 In addition, many former Supreme Court clerks now hold
39. Legalism, or formalism, is the theory that judges make decisions solely by applying the law
to facts. Realism, on the other hand, recognizes that judges, like everyone else, have individual senses
of justice, ingrained ideologies, class, race, and gender identifications, religious upbringings, jobrelated concerns, and other “incentives and constraints.” Id. at 3. Epstein, Landes, and Posner do not
hold with an extreme view of legal realism in which every decision is political in nature but rather
embrace a more nuanced realism that “attempt[s] to be realistic about judicial behavior.” Id. See also
generally Richard A. Posner, How Judges Think (2008); Jeffrey A. Segal & Harold J. Spaeth, The
Supreme Court and the Attitudinal Model (1993); Cass R. Sunstein et al., Are Judges Political?
An Empirical Analysis of the Federal Judiciary (2006); Lee Epstein & Tonja Jacobi, The Strategic
Analysis of Judicial Decisions, 6 Ann. Rev. L. & Soc. Sci. 341 (2010); Joshua B. Fischman & Tonja Jacobi,
The Second Dimension of the Supreme Court, 57 Wm. & Mary L. Rev. 1671 (2016); Jeffrey R. Lax &
Charles M. Cameron, Bargaining and Opinion Assignment on the U.S. Supreme Court, 23 J.L. Econ. &
Org. 276 (2007); William P. Marshall, Judicial Takings, Judicial Speech, and Doctrinal Acceptance of the
Model of the Judge as Political Actor, 6 Duke J. Const. L. & Pub. Pol’y 1 (2011).
40. See, e.g., Eric J. Segall, Supreme Myths: Why the Supreme Court Is Not a Court and
Its Justices Are Not Judges (2012). Segall unabashedly asserts that the Justices’ decision making is
not based in legalism but rather on value judgments. He goes so far as to characterize the Supreme
Court as a “political veto council.” He bases his conclusions on a close scrutiny of decisions that turns
up inconsistencies and incoherencies that cannot be explained by anything other than short-term
strategy and accommodation. See also Epstein & Knight, supra note 35; Epstein et al., supra note 38;
Linda Greenhouse, The U.S. Supreme Court: A Very Short Introduction (2012); Edward Lazarus,
Closed Chambers: The Rise, Fall, and Future of the Modern Supreme Court (2005); Forrest
Maltzman et al., Crafting the Law on the Supreme Court: The Collegial Game (2000); David M.
O’Brien, Storm Center: The Supreme Court in American Politics (10th ed. 2014); Roosevelt, supra
note 1; Jeffrey Toobin, The Nine: Inside the Supreme Court (2008); Jeffrey Toobin, The Oath: The
Obama White House and the Supreme Court (2013); Bob Woodward & Scott Armstrong, The
Brethren: Inside the Supreme Court (1979).
41. Quirk, supra note 33, at 20.
42. Laurence H. Tribe, God Save This Honorable Court 139 (1984).
43. Id. (“In fact, even the term ‘role’ is misleading: it suggests that the Supreme Court is but one
actor on the legal and political stage. . . . But if we have learned one thing from the history of our Court
in the life of our country, it is that the Justices are not just so many actors on the stage. To them has
fallen a large share of a far more basic function—that of playwright and director.”).
44. See generally Covering the Supreme Court in the Digital Age (Richard Davis ed., 2014).
45. See, e.g., Lazarus, supra note 40; Toobin, supra note 40.
46. Quirk, supra note 33, at 20.
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influential positions in the legal profession, and most have little desire to lift the
veil.47
¶33 The Court’s inscrutability is enhanced by the lifetime tenure of the Justices.
With no accountability to the electorate, the Justices’ decisions are reviewable only
by Congress, and then only when the decision interprets a federal statute and when
Congress can muster the will to respond. Sometimes, Congress does review and
respond to Supreme Court decisions, as it did when it passed the Americans with
Disabilities Amendments Acts of 2008.48 In this act, Congress broadened application of the term “disability,” which had been severely narrowed over time by the
Supreme Court.49 Such instances of direct response to the Court are rare.50
¶34 The distance between the Supreme Court and the public does enhance the
dignity of the Court, as mystery always does, while familiarity breeds contempt.
But the Justices’ ability to shield their working papers for decades after they leave
the Court takes the inscrutability well beyond preserving the dignity of the Court.
Instead, it deprives people of knowledge about the governmental body that charts
our society’s cultural and moral decision making. In short, we have no guaranteed
access to the materials that would enlighten us as to how the Court reaches its decisions. Hidden from us are the answers to such questions as: what institutional or
strategic concerns influenced the decision and the language in which it was
couched? What personal views were accommodated or sidestepped? What doubts
were voiced? What voices silenced? Answers to these questions are important if we
are to play a meaningful role in the political process. If nothing else, they can
inform future nominations and approvals. Yet whether we ever have access to this
information is a decision that rests in the hands of the very men and women who
generate the information, and they are reluctant to share.
Differential Treatment
¶35 It is also problematic that the Justices’ papers are treated differently from

executive branch papers. With the implementation of the Freedom of Information
Act in 1967, federal agencies had to retain records and make them available to the
public upon request.51 Then, following the Watergate scandal, Congress passed the
Presidential Recordings and Materials Preservation Act of 1974,52 which required
the White House to turn over all materials related to President Nixon’s abuse of
47. Id.; see also David Margolick, Meet the Supremes, N.Y. Times, Sept. 23, 2007, at 71 (“[Former
clerks] can be very full of themselves, priggish and protective, even proprietary, about the court. Just
ask Edward Lazarus, who in 1998 published an account of his year clerking for Justice Blackmun; for
his breach of omertà, his fellow clerks shunned him at Blackmun’s funeral.”).
48. Pub. L. No. 110-325, 122 Stat. 3553 (2008).
49. Id. § 2 (specifically rejecting the Supreme Court’s application of the definition of “disability”).
50. This does not include congressional or state efforts to achieve Supreme Court approval for
laws that skirt the edge of constitutional validity. New legislation responding to a Supreme Court
decision that a gun control law or abortion law is too restrictive is relatively frequent, but in these
situations there is no real “review” of the Supreme Court decision because constitutional determinations cannot be altered by any body except the Supreme Court itself.
51. Pub. L. No. 89-487, 80 Stat. 350 (1966). The Freedom of Information Act built on the
groundwork established by the Federal Records Act of 1950, Pub. L. No. 81-754, 64 Stat. 578, 583. The
Federal Records Act required federal agencies to maintain records and cooperate with the National
Archives and Records Administration, which had been established in 1934, for long-term preservation and disposition.
52. Pub. L. No. 93-526, 88 Stat. 1695 (1974).
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power to the National Archives for retention, processing, and public access. In
1978, upon recommendation of the National Study Commission on Records and
Documents of Federal Officials,53 Congress passed the Presidential Records Act
(PRA), which expanded preservation requirements to all presidents and vice presidents beginning January 20, 1981.54 This act changed the ownership of presidential
records55 from private to public.
¶36 Although it passed the PRA, Congress ignored the commission’s recommendation as to judicial papers. The commission had been tasked with studying the private ownership of presidential papers as well as those of all other elected and appointed
federal officials, including judges. In its final report, issued in 1977, the commission
recommended that judicial papers—those falling into a category the commission
labeled “public papers”—be considered public rather than private property. According
to the commission’s report, these “public papers” would fall between “Federal
records”56 and “personal papers.” The commission asserted that “public papers”
should include those that were “produced by elected or appointed officials in their
official capacity, were clearly clothed with a public interest, and were often the only
source of the information upon which to form judgments necessary to the democratic
process.”57 “Public papers” would include materials such as “confidential communications between an official and his staff; working papers reflecting the decision-making
process; conference notes; and various other materials . . . .”58 This is essentially what
Congress did with records of the presidents and vice presidents in the PRA.
¶37 Alongside this category of “public papers,” the commission urged a definition of “personal papers” as those
of a purely private or non-official character and which were neither created nor received
in connection with the conduct of constitutional or statutory duties. Personal papers might
include diaries, family records, and correspondence not involving official duties.59
53. This study commission was simply known as the Public Documents Commission.
54. Pub. L. No. 95-591, 92 Stat. 2523 (1978).
55. “Presidential records” are defined as

documentary materials, or any reasonably segregable portion thereof, created or received by the
President, the President’s immediate staff, or a unit or individual of the Executive Office of the
President whose function is to advise or assist the President, in the course of conducting activities
which relate to or have an effect upon the carrying out of the constitutional, statutory, or other
official or ceremonial duties of the President. Such term (A) includes any documentary materials
relating to the political activities of the President or members of the President’s staff, but only if
such activities relate to or have a direct effect upon the carrying out of constitutional, statutory, or
other official or ceremonial duties of the President . . . .

44 U.S.C. § 2201(2) (Supp. I 2014).
56. “Federal records” was and still is defined statutorily to include all materials

regardless of physical form or characteristics, made or received by [a Federal agency] under
Federal law or in connection with the transaction of public business and preserved or appropriate
for preservation by that agency . . . as evidence of the organization, functions, policies, decisions,
procedures, operations, or other activities of the Government or because of the informational value
of data in them.

44 U.S.C. § 3301 (Supp. I 2014). The 1968 law used the phrasing “an agency of the United States Government” rather than “a Federal agency.” This is notable since the term “Federal agency” has excluded
the Supreme Court since 1984. See infra note 61. This appears to have been changed in 2014 by the
Presidential and Federal Records Act Amendments of 2014, Pub. L. No. 113-187, 128 Stat. 2003. The
2014 amendments also clarified that digital or electronic records were included.
57. See Commission Final Report, supra note 21, at 6.
58. Id.
59. Id.
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In reaching these recommendations, the commission did an admirable job of
hearing testimony from many different constituencies, including archivists and
historians, and weighing the public’s need for information in a democracy against
negative effects on judges and Justices. Congress, however, did nothing with these
recommendations.60 Then in 1984, Congress took the unexplained step of
specifically excepting the Supreme Court from the definition of “Federal agency”
in the Federal Records Act.61 As a result, the Supreme Court is not required to
deposit its official materials in the National Archives. Nothing in the legislative
history of this 1984 amendment specifically addresses this change, though the
commission’s final report from 1977 stated that the Archivist of the United States
had always acted on the assumption that the Supreme Court did not fall within the
scope of the statutory definition of “federal agency.”62 The exception added in 1984
originated in the Senate and was agreed to in conference. As it happens, the
Supreme Court has authorized the deposit of many of its records (which do not
include the Justices’ papers) with the National Archives, which now holds records
through 1997.63 Those since 1997 remain at the Supreme Court Library.64
¶38 It is worth noting that when Congress passed the PRA, it also ignored the
commission’s recommendations as to its own members’ papers. Arguably, then, the
60. All the bills introduced in 1974, 1975, 1977, and 1978 that culminated in the Presidential
Records Act dealt only with the records of the executive branch, particularly the president and vice
president. Indeed, it was asserted by Philip W. Buchen, former counsel to the president, in a hearing
in front of a subcommittee of the House Committee on Government Operations, that presidential
papers would be of more interest and usefulness than the papers of legislators or judges and Justices
and would offer, to put it in colloquial terms, the most bang for the buck. He went on to say, however,
that Congress should also do to itself what it wanted to do to the executive. Hearings on H.R. 10998
and Related Bills to Amend the Freedom of Information Act to Insure Public Access to the Official Papers
of the President, and for Other Purposes, Before a Subcomm. of the Comm. on Government Operations
House of Representatives, 95th Cong. 29, 32 (1978) (statement of Philip W. Buchen, former Counsel
to the President).
61. Pub. L. No. 98-497, 98 Stat. 2280 (1984). Prior to this law, the definition of “Federal agency”
included “any executive agency or any establishment in the legislative or judicial branch of the
Government (except the Senate, House of Representatives, and the Architect of the Capitol and
any activities under his direction).” In 1984, Congress changed this definition to “the term ‘Federal
agency’ means any executive agency or any establishment in the legislative or judicial branch of the
Government (except the Supreme Court, the Senate, the House of Representatives, and the Architect
of the Capitol and any activities under the direction of the Architect of the Capitol).”
62. Commission Final Report, supra note 21, at 25.
63. Guide to Federal Records: Records of the Supreme Court of the United States, Nat’l Archives
& Records Admin., https://www.archives.gov/research/guide-fed-records/groups/267.html [https://
perma.cc/4N2V-R93Y].
64. The Supreme Court discussed the common law right of access to judicial records in Nixon v.
Warner Communications, 435 U.S. 589 (1978). The Supreme Court wrestled with the issue of privacy
versus public access regarding tape recordings that had been submitted as evidence—and played in
court—during trials following Watergate. The Court recognized a common law right of access to
judicial records and noted that, although infrequently litigated, past court decisions had found that
a desire to “keep a watchful eye on the workings of public agencies” and “publish information concerning the operation of government” were adequate interests to support exercise of the right. Id. at
598. The Court declined, however, to decide Nixon’s dispute with Warner Communications on this
common law basis. The Presidential Recordings and Materials Act, which provided for the eventual
release of the tapes and similar materials created by President Nixon, had recently been passed by
Congress. This, the Court said, would take care of the dispute in due time. Plus, by deferring to the
process established by the legislature, the Court avoided frustrating “the achievement of any legislative goals of orderly processing and protection of the rights of all affected persons.” Id. at 606.
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judicial and legislative branches are treated alike. However, as Watts points out in
her work on this subject, the activities of the legislative branch are subject to far
more scrutiny than the judicial branch. Television cameras roll on the House and
Senate floors twenty-four hours a day. Debate is recorded for posterity. Committees
hold public hearings, publish transcripts, and issue reports.65 And, in the end,
members of Congress can be voted out of office. The Supreme Court is subject to
none of this scrutiny or accountability. All we can do is scour the Justices’ opinions;
the rest is speculation.
Effect of Access to Justices’ Papers on Scholarship and Knowledge
¶39 What happens when we do have access to the Justices’ papers? Journalist
and legal scholar Stephen Wermiel asserts that the use of Justices’ papers to craft
insights into the Court’s decisions and inner workings began in the 1950s. Alpheus
T. Mason published Justice Harlan Fiske Stone: Pillar of the Law in 1956.66 Alexander M. Bickel’s The Unpublished Opinions of Mr. Justice Brennan: The Supreme
Court at Work quickly followed in 1957.67 According to Wermiel, the paradigm
shift was complete by the end of the 1970s with the publication of Richard Kluger’s
Simple Justice: The History of Brown v. Board of Education and Black America’s
Struggle for Equality,68 which made use of the notes of Justices Harold Burton, Felix
Frankfurter, and others; and Bob Woodward and Scott Armstrong’s The Brethren:
Inside the Supreme Court,69 which also relied heavily on available papers.70 These
popular books were read by more people than just legal scholars and had a considerable effect on the nation’s knowledge of and interest in the Supreme Court.
¶40 Further investigation provides other evidence that Supreme Court and constitutional law scholarship is both shaped and enhanced by the availability of Justices’ papers. This research has shed light on the politico-strategic nature of the
Justices’ decision making and the (sometimes less influential than expected) role of
ideology. Consider the following examples.
65. Unfortunately, the openness of congressional activities is not ensured. In the summer of 2017,
a select group of Republicans held closed-door meetings to draft a healthcare law that was intended
to “repeal and replace” the Affordable Care Act. Neither their colleagues nor the public was pleased,
and in the end, the legislation was defeated. It is also a frustration to researchers that documents
such as Congressional Research Service reports and even committee reports do not have to be made
available to the public. See, e.g., Laura Litvan, GOP Health Bill Kept Secret from Senators Assigned
to Write It, Bloomberg Politics, June 20, 2017, 4:04 PM EDT, https://www.bloomberg.com/news
/articles/2017-06-20/senate-republicans-haven-t-seen-their-secret-health-bill-either.
66. Alpheus T. Mason, Justice Harlan Fiske Stone: Pillar of the Law (1956).
67. Alexander M. Bickel, The Unpublished Opinions of Mr. Justice Brennan: The Supreme
Court at Work (1957).
68. Richard Kluger, Simple Justice: The History of Brown v. Board of Education and Black
America’s Struggle for Equality (1975).
69. Woodward & Armstrong, supra note 40. The Anthony Lewis papers at the Library of Congress contain materials that raise questions about some of the assertions in The Brethren. For more
on the Anthony Lewis papers, see Anthony Lewis Papers, 1941–1975, Libr. of Cong., https://www.loc
.gov/item/mm81075856/ [https://perma.cc/X4R2-C3RU]. This is only further evidence of the importance of access to collections, so that the truth about our Supreme Court can be known.
70. Wermiel, supra note 6. Wermiel asserts that these publications prompted the Justices to
respond with increasingly protective restrictions on their papers. Id. at 502–04. According to Justice
Hugo Black’s son, this was when his father decided that he wanted his own papers to be destroyed. Id.
at 501 (citing Hugo Black, Jr., My Father: A Remembrance 250–51 (1975)). Yet Brandeis’s restrictions on his papers occurred in the 1930s, and Frankfurter’s purported trip to Louisville to reclaim his
papers from Brandeis’s archive occurred in 1941.
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¶41 In The Choices Justices Make, Lee Epstein and Jack Knight explicitly state

their reliance on the Justices’ papers:

[O]ur focus on the Burger Court era is by no means accidental. We needed to collect most
of the data from the Justices’ papers rather than from published sources. For the Burger
Court years, we could access (1) the case files of Marshall and Brennan, who served during the entire period; (2) Justice Powell’s records, including case files, dockets books, and
conference notes, dating from January 1972; and (3) Brennan’s conference notes and docket
books—records that scholars have deemed highly reliable and comprehensive. . . . These
data constitute our primary samples.71

¶42 Forrest Maltzman, James Spriggs, and Paul Wahlbeck similarly depend on
the Justices’ papers in exploring the strategic nature of the Justices’ decision making.72 For example, in Pennsylvania v. Muniz, Justice Brennan wrote a majority
opinion regarding Miranda warnings that broke rather dramatically from his usual
Fifth Amendment jurisprudence. Maltzman and his coauthors ask,
Why did Brennan author an opinion that restricted individual liberties? And why did
Marshall refuse to join his ideological ally, while Brennan’s usual adversaries chose to join
his opinion? The answers become clear when we delve into the personal papers of the
justices. In a letter to Marshall dated June 7, 1990, Justice Brennan informed Marshall that
although “everyone except you and me would recognize the existence of an exception to
Miranda for ‘routine booking questions,’ . . . I made the strategic judgment to concede the
existence of an exception but to use my control over the opinion to define the exception as
narrowly as possible.”73

¶43 In Closed Chambers: The Rise, Fall, and Future of the Modern Supreme

Court, former Blackmun clerk Edward Lazarus acknowledges that the papers of
Justices Blackmun, Marshall, Brennan, Douglas, and Jackson contributed to his
research.74 In the preface to the tenth edition of The Supreme Court in American
Politics, David O’Brien notes that this edition “includes new material from recently
released papers of Chief Justice Rehnquist and Justices Potter Stewart and Byron
White.”75 Earlier editions also used the papers of Justices Blackmun, Marshall, and
Powell as those collections were already open to public access76—all in addition to
the papers of sixty-three Justices consulted for the first edition.77
¶44 In 2001, Del Dickson published The Supreme Court in Conference, a oneof-a-kind compilation of conference notes drawn from collections available at the
time.78 Dickson mentions that permission was needed to use the conference notes
of Justices Douglas, Brennan, Jackson, and Black, which he was granted. He also
gives “special credit” to Justices Burton, Frankfurter, and Warren for placing “all or
part of their collection in the public domain. . . .” More than 120 law review articles

71. Epstein & Knight, supra note 35, at xv.
72. Maltzman et al., supra note 40, at 3.
73. Id. (citation omitted); see also Wahlbeck et al., supra note 37, at 314 (noting the authors’ use
of memos found in the papers of Justices Brennan and Marshall; these memos were written by Justices
Brennan, Marshall, Stewart, and White).
74. Lazarus, supra note 40, at viii.
75. O’Brien, supra note 40, at xiv.
76. Id.
77. Id. at xvii.
78. The Supreme Court in Conference (1940–1985): The Private Discussions Behind Nearly
300 Supreme Court Decisions (Del Dickson ed., 2001).
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have used and cited Dickson’s work since its publication.79 As it is unlikely that 120
authors would have received the permissions granted to Dickson, our scholarship
would have been diminished were it not for Dickson’s work. This is a striking
example of the richness added to legal scholarship when the Justices’ papers are
made available and the unmeasurable loss to scholarship that results from
restrictions.
¶45 Not surprisingly, biographers also rely on the Justices’ papers. Author Howard Ball acknowledged the help of librarians in accessing manuscript collections for
his biography of Hugo Black, and the notes include citations to ten collections of
the Justice’s papers.80 Gerald T. Dunne’s book on Justice Black likewise cites to the
papers of both Justice Black and Justice Frankfurter.81 Stephen Wermiel had access
to Justice Brennan’s papers while writing Justice Brennan: Liberal Champion.82 Wermiel and coauthor Seth Stern also cite to the papers of Hugo Black, Harry Blackmun, Tom Clark, William Douglas, Abe Fortas, Felix Frankfurter, Arthur Goldberg,
John Marshall Harlan, Thurgood Marshall, Lewis Powell, and Earl Warren.83
¶46 Other biographers have spoken about the lack of access to some Justices’
papers. In his recent work on Chief Justice Earl Warren, Paul Moke questions the
reliability of some of what has been written about Warren, as published portrayals
of his life may have been scripted for political reasons given his earlier role as a
political figure. Moke notes that the problem is compounded by the fact that Warren burned all his correspondence with his colleagues on the Court.84 In a similar
vein, Michael J. Graetz and Linda Greenhouse express particular gratitude to the
Justices who have made their papers available, adding to the depth of their 2016
book, The Burger Court and the Rise of the Judicial Right. Graetz and Greenhouse
note, without further comment, that Burger’s own papers remain unavailable until
2026.85
¶47 Archivists’ ethical stance against unequal access to papers was discussed
above.86 The Justices’ habit of creating unequal access by anointing a biographer
and giving him or her exclusive access to the working papers can have a considerable effect on scholarship. One effect is delay. For example, Wermiel was granted
exclusive access to Justice Brennan’s papers but took twenty-five years to publish his
work.87 Meanwhile, the public waited.
¶48 In addition to delay, errors can go uncorrected or the record can be left
incomplete. Consider the example of Bennett Boskey, who clerked for Chief Justice
Harlan Fiske Stone and Justice Stanley Reed in the early 1940s. When he left his last
clerkship, Boskey took nine volumes of memos with him—memos he and his coclerks had written. Because papers produced in the Justices’ chambers are considered personal rather than government property, Boskey was free to do so, and the
79. Results of a search in Westlaw’s database of law reviews and journals for the following: adv:
“del dickson” w/15 “supreme court in conference.”
80. Howard Ball, Hugo L. Black: Cold Steel Warrior 253–88 (1996).
81. Gerald T. Dunne, Hugo Black and the Judicial Revolution 470–72 (1977).
82. Seth Stern & Stephen Wermiel, Justice Brennan: Liberal Champion 550 (2010).
83. Id. at 557.
84. Paul Moke, Earl Warren and the Struggle for Justice 14–15 (2015).
85. Michael J. Graetz & Linda Greenhouse, The Burger Court and the Rise of the Judicial
Right 10 (2016).
86. See supra ¶¶ 5–26.
87. Jeffrey Toobin, A Not So Brief Recess, New Yorker, Jan. 5, 2004, at 28.
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Justices gladly approved of his interest. After Stone’s death, a biographer was given
exclusive access to the Chief Justice’s papers. Boskey became disenchanted with the
biographer and kept his memos to himself. The memos, which are of scholarly
interest, did not come to light until 2015.88
Privacy Interests
The Justices’ Privacy Interests
¶49 In light of all this weight on the side of access, what weighs on the side of
privacy? In a 1960 article, William Prosser identified the four privacy interests
protected by common law. These were later incorporated into the Restatement
(Second) of Torts. They are the interests in being free from

•
•
•
•

intrusion upon seclusion or intrusion into private affairs;
public disclosure of embarrassing private facts;
publicity that places the person in a false light; and
appropriation of one’s name or likeness for another’s advantage.89

¶50 The first three categories require consideration. As for Prosser’s fourth
category, a Justice’s name or likeness could be appropriated by someone for that
person’s advantage, but this harm would not arise from access to the Justice’s
papers.
¶51 The interest in protection from public disclosure of embarrassing facts
necessitates that the facts be private. “Private” generally implies that the facts are
related to one’s personal life—health, sexual activities, and family life. The papers
of the Justices are work produced in the course of government employment, not
material related to their private lives. “Private facts” would not be present. The
private facts must also be offensive to a reasonable person of ordinary sensibilities,
a circumstance unlikely to occur in the Justices’ working papers, the Rehnquist
memo discussed below90 notwithstanding.
¶52 The offensiveness to a reasonable person of ordinary sensibilities is also
required when the interest is protection from publicity that places a person in a
false light. In addition, with this latter interest, the publicity must involve falseness
or invention,91 which would actually be more difficult for someone with nefarious
intent to achieve if there were more access to the Justices’ papers rather than less,
since there would be more opportunity for others to counter the “invention.”
¶53 It is Prosser’s first category, the intrusion into private affairs, that may strike
the closest at what the Justices feel they might suffer: unwanted scrutiny into communications and contemplations that were intended to be safe for open dialogue
and experimental thinking. This concern is a sympathetic one. No one appreciates
it when conversations that occur behind closed doors are made public. The problem with fitting this concern into Prosser’s category is, once again, that the private
88. See Ross E. Davies, Some Clerical Contributions to Ex parte Quirin, 19 Green Bag 2d 283
(2016). Davies was given the memos by Boskey.
89. William L. Prosser, Privacy, 48 Cal. L. Rev. 383, 389 (1960); Restatement (Second) of Torts
ch. 28A (Am. Law Inst. 1977).
90. See infra ¶¶ 66–70.
91. Prosser, supra note 89, at 400.
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affairs contemplated by tort law relate to personal lives, not work done in governmental service.
¶54 This uneasiness is exacerbated by the doctrine that “there is no liability
when [public figures] are given additional publicity, as to matters reasonably within
the scope of the public interest which they have aroused.”92 Prosser states that a
public figure “has been defined as a person who, by his accomplishments, fame,
mode of living, or by adopting a profession or calling which gives the public a legitimate interest in his doings, his affairs, and his character, has become a ‘public
personage.’”93 This certainly sounds like today’s Supreme Court Justices.
¶55 So far, the customary privacy interests and possible violations do not easily
fit the Justices’ papers. Prosser’s four privacy interests reflect only the common law
of torts and are limited by the time in which he wrote. Since Prosser’s time, constitutional and statutory privacy protections have expanded significantly. In addition,
our ability to collect, manipulate, aggregate, store, and share digital information has
changed the privacy landscape dramatically. Many scholars have expanded the discussion of the nature of privacy, the legal right to privacy, and harms resulting from
invasions of privacy beyond Prosser’s four interests. This article is not the forum for
a thorough look at this discussion, but two recent contributions help frame the
privacy interests the Justices might have in their working papers.
¶56 In A Taxonomy of Privacy,94 Daniel Solove develops a schema of sixteen
privacy harms arising from four activities. These four activities are information
collecting, information processing, information dissemination, and invasion.95 Of
these, the activity of information dissemination gives rise to those harms most relevant to the Justices’ papers. These harms include breach of confidentiality, disclosure, and increased accessibility, all of which are related to Prosser’s tort of intrusion
into private affairs.96 Breach of confidentiality and disclosure are two sides of the
same coin—true information being revealed. Breach of confidentiality speaks to the
harm done to a relationship of trust while disclosure regards the harm done to
reputation. No doubt the Justices are worried about their reputations through disclosure, but it may well be harm to the relationships with the other Justices and with
their clerks that is the greater concern. Given the responsibility of their positions,
the difficulty of the work they do, and the fact that they often work together for
decades, trust must be a key element in the functioning of the Supreme Court. This
is reflected in the decisions made by several Justices to delay the opening of their
papers until after the retirements or deaths of their colleagues on the bench.
¶57 Solove’s harm of increased accessibility occurs when information that was
available but obscured by difficulty of access is suddenly much easier to find due to
digitization.97 This issue has been a significant concern in the digitization of court
filings, which used to require a weary trip to the courthouse for access.98 This article
92. Id. at 412 (citation omitted).
93. Id. at 410.
94. Daniel J. Solove, A Taxonomy of Privacy, 154 U. Pa. L. Rev. 477 (2006).
95. Id. at 489.
96. Id. at 526–29.
97. Id. at 539–40.
98. See David S. Ardia & Anne Klinefelter, Privacy and Court Records: An Empirical Study, 30
Berkeley Tech. L.J. 1807 (2015). For a case study on University of North Carolina Law Library’s experience with digitizing court records, see Nicole M. Downing, The UNC Law Library’s Redaction of its
Digitized Collection of North Carolina Supreme Court Briefs: A Case Study (May 2014) (unpublished
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does not tackle questions of digitizing Justices’ papers; it advocates for earlier (or
later in rare cases), more predictable, and more equitable access. The changes in
practice being advocated here would not cause the profound leap in accessibility
that digitizing does. If these changes were adopted, it is largely the timing that
would change, not the ease of use.
¶58 Aside from identifying these three possible harms, Solove’s taxonomy sheds
little light on questions surrounding the Justices’ privacy interests. Solove focuses
more on the collection of information about individuals through surveillance,
online tracking, and electronic aggregation, along with the use and misuse of that
data. Koops and colleagues take a different approach in A Typology of Privacy,99
delineating types of privacy rather than harms and searching for “ideal” renditions
of these types using legal sources from multiple countries. The authors create an
array of eight types of privacy that range along two axes: one axis that indicates the
zone in which the information occurs, moving from a personal zone to the public
zone, and one axis that represents the shift from a positive concept of privacy (freedom to . . .) to a negative concept of privacy (freedom from . . .). 100 An additional
layer that touches all eight underlying types of privacy is “informational privacy.”
From this typology, intellectual privacy and decisional privacy are the two types
that best fit what we can discern of the Justices’ interests.101
¶59 The intellectual privacy type, derived in part from the protection of documents afforded by the Fourth Amendment, protects against scrutiny of one’s
thoughts. Other constitutional values are also reflected in intellectual privacy. For
example, intellectual privacy facilitates both freedom of expression and freedom of
association. Obviously, the papers of the Justices contain expressions of their own
thinking and communications with others about ideas. That is what makes them
valuable to researchers. The problem is that the concern in Koops’ intellectual privacy is keeping the government out of peoples’ private lives. With the Justices’
papers, it is the people who want to see into the veiled life of the government.
¶60 This same issue arises with Koops’ decisional privacy. Although the term
“decisional” sounds appropriate to materials created by the Justices, the decisions
they are making are not the kinds of personal decisions protected by this decisional
privacy. Decisional privacy protects decisions such as those surrounding “sex,
sexuality, and child rearing.”102 Medical, religious, and to a certain degree educational decisions are also largely protected. All of these are protected because they
are personal or family decisions, and it is inappropriate for the government to
interfere. It does not follow that the decision-making processes of government
employees should be protected from the public eye, especially when the public has
no power to interfere with those decisions.
M.S.L.S. thesis, University of North Carolina), https://works.bepress.com/aallcallforpapers/84/down
load/ [https://perma.cc/6JX7-X6AW].
99. Bert-Jaap Koops et al., A Typology of Privacy, 38 U. Pa. J. Int’l L. 483 (2017).
100. Id. at 566. The four positive types of privacy are, moving from a private zone to a
public zone, intellectual privacy, decisional privacy, associational privacy, and behavioral privacy.
The four negative privacies, again moving from private to public, are bodily privacy, spatial privacy,
communicational privacy, and proprietary privacy.
101. Koops et al. also discuss a communicational privacy, which sounds promising but
focuses more on government interference with telecommunications, documents sent via mail, and
personal conversations. Id. at 523–26.
102. Id. at 533.
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¶61 It is also possible to link the Justices’ papers with Koops’ proprietary privacy
type, which is “a person’s interest in using property as a means to shield activity,
facts, things, or information from the view of others.”103 The Justices do employ the
private ownership of their papers to shield information, but to conclude that
because they can do so means they have a protection-worthy interest in doing so
would require circular reasoning.
¶62 The Justices have given little explanation of what they see as their privacy
interest. When writing to the Librarian of Congress in the wake of the Marshall
papers’ release, Chief Justice William Rehnquist stated that a majority of the Justices
were “surprised and disappointed” in the unexpectedly early release “[g]iven the
Court’s long tradition of confidentiality in its deliberations.”104 This confidentiality
and the trust relationship it supports, which mirror the breach of confidentiality
harm seen in the discussion of Solove’s taxonomy above, seem to best articulate
what the Justices want to protect.
¶63 The desire to protect the confidentiality of conference and chamber is intuitively understandable, at least to a degree. The Justices need to be able to consider
all angles of a decision, weigh different outcomes, and experiment with logic and
language—and they want to be free from fear of embarrassment or misunderstanding while doing so.105 Arguably, the tradition of confidentiality results in more
thoughtful and balanced decisions, to the benefit of our society. Without protection, the argument goes, communications and contemplations within the Supreme
Court would be chilled.
¶64 Thus far, however, there has been no real indication that access to a Justice’s
papers results in a harmful chilling effect. The Justices expressed dismay when the
Marshall papers were opened just two years after his retirement, yet the papers
revealed nothing shocking or scandalous. Instead, they indicated that the Supreme
Court Justices share ideas, disagree, adjust their thinking, and wrangle over word
choice—activities one would expect of a deliberative judicial body and matters of
interest to serious scholars rather than scandalmongers. Then, when Justice Blackmun’s papers became available in 2004, their contents gave no indication of a discernible change in the Justices’ behavior after Marshall’s papers were made public
in 1993. Furthermore, in the Senate hearing that followed the opening of the Marshall papers, Dennis Hutchinson in particular pointed out that earlier publications
such as The Brethren and Alpheus T. Mason’s biography of Justice Stone, which
liberally quoted still-sitting Justices, did not seem to chill the court’s internal functions.106 Without evidence of a chilling effect, we are left with little beyond the
103. Koops et al., supra note 99, at 567.
104. Letter from Chief Justice William H. Rehnquist to Sen. Joseph I. Lieberman, June 7,
1993, reprinted in Senate Hearing, supra note 16, at 71.
105. An issue raised occasionally in discussions about the Justices’ papers is the applicability
of the attorney work product privilege. The privilege for attorney work product applies to documents
prepared in anticipation of litigation, protecting an attorney’s notes, drafts, plans, and other documents that reflect the attorney’s thought processes and ideas regarding the litigation. The privilege
means that these documents either do not have to be turned over to opposing counsel or can be
redacted before being shared in discovery. It does not apply to the papers of the Justices or any other
judge as they are not preparing to represent a client in a litigation and concerns about fairness in
discovery are irrelevant.
106. Testimony of Dennis J. Hutchinson, Editor, Supreme Court Review, Senate Hearing,
supra note 16, at 19.
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Justices’ insistence that their work must be kept confidential and no explanation as
to why.
¶65 In a 1994 article, following the tempest surrounding the Marshall papers,
Harold M. Hyman, law professor and president of the American Society for Legal
History, wrote, “The Court’s secrecy tradition endures in part perhaps because,
historically, many Justices dislike revelations that what they do is part of governing.
Marshall’s notes suggest that the Court’s conference committee sessions reflect
many of the tensions exhibited also in the White House and Congress.”107 Yet, as
Hyman also points out, “[i]t has been a long time since scholarly Court-watchers
believed, or justices asserted, that the Court’s decisions resulted only from dispassionate philosophical consistencies or clashing convictions about the intentions of
the Constitution’s framers.”108 Scholarship in the years since Hyman wrote has
made it only more apparent that the Supreme Court is a politicized governing
body.109
Supreme Court Clerks’ Privacy Interests
¶66 The Justices’ clerks have their own privacy concerns. The Justices’ working
papers include materials written by their clerks. These men and women are not
public figures to the extent the Justices are, though quite a few go on to be public
figures later in their careers. Furthermore, the clerks tend to be young and likely to
still be professionally active, perhaps at the height of their careers, when the Justices’ papers are finally made available. Do the judicial clerks have a privacy interest
in the memos and other materials they produce in the Justices’ chambers? Will the
clerks feel less free to express themselves if they know their work will be publically
scrutinized later in their careers?
¶67 A memo regarding Brown v. Board of Education written by then-clerk William Rehnquist to Justice Robert Jackson is one example. In this memo, which was
in Justice Jackson’s collection of papers, Rehnquist wrote that he believed the Plessy
decision upholding “separate but equal” was correct and should be reaffirmed. This
memo and the views expressed therein were raised at Rehnquist’s confirmation
hearings when he was nominated to the Supreme Court by Richard Nixon, though
obviously it did not stop the confirmation.110 Elena Kagan also had to field questions about materials written while she was a clerk for Justice Thurgood Marshall.111 Although their Supreme Court memos were still unavailable, John Roberts
and Samuel Alito were questioned about memos written in other federal government positions.112

107. Harold M. Hyman, The Marshall Papers: Community of Interest or Conflict on Capitol
Hill?, Persp. Hist., May 1994, at 7, 8.
108. Id. at 7.
109. See supra ¶¶ 27–34.
110. See Brad Snyder & John Q. Barrett, Rehnquist’s Missing Letter: A Former Law Clerk’s
1955 Thoughts on Justice Jackson and Brown, 53 B.C. L. Rev. 631, 632–34 (2012).
111. Robert Barnes, Kagan Nomination Focuses Attention on Court Clerkships; Relevance of
Earlier Work Debated, Wash. Post, June 14, 2010, at A15.
112. Amy Goldstein, Democrats Dissect Memos from 1980s; Nominee Attempts to Create
Distance, Wash. Post, Sept. 15, 2005, at A13; Amy Goldstein & Charles Babington, Alito Stresses “Rule
of Law” in Opening Statement; Senate Questioning of Supreme Court Pick Begins Today, Wash. Post,
Jan. 10, 2006, at A1.

Vol. 110:2 [2018-8]

ACCESS TO THE JUSTICES’ PAPERS

¶68 It can be argued that these sorts of revelations and questions regarding the
work of Supreme Court clerks are reason to limit access to Justices’ papers. Likely,
then-nominee Rehnquist might have wished that Justice Jackson’s papers had been
unavailable or that his younger self had been more circumspect, yet there is a certain fairness to the idea that those who want to hold the most influential judgeships
in the nation should be accountable for the words they used as clerks—words written in a professional setting by government employees who are already elite and
powerful members of society with significant influence on our legal system and
who are on a well-established trajectory to become even more elite and powerful. It
seems strange, then, that we might harbor deep concern for the privacy of the
Supreme Court clerks when it comes to the work they produce in the course of their
employment in the chambers simply because their work now resides among the
Justices’ papers. Furthermore, it is hard to maintain that access to Justice Jackson’s
papers was destructive or would have a chilling effect on other clerks when
Rehnquist not only won Senate confirmation in 1972 but also was later elevated to
Chief Justice.
¶69 Also, any chilling effect from fear of future scrutiny would have to be small
because future access is already a very strong likelihood; the fear, if it is a concern,
should already be present. When a clerk accepts an offer from a Supreme Court
Justice, he knows that he is agreeing to do governmental work of profound public
interest, much as a Justice does. He also knows that his work will be among the
Justice’s papers and that the Justice can do anything she wants with those papers,
including releasing them immediately upon retirement. If the clerk is concerned
about his words coming back to haunt him in the future, the current regime should
be plenty chilling. The clerks already have very little privacy within their control
when it comes to their work for the Court.
¶70 It is also arguable that some chilling effect might not be all bad. We want
those advising our top jurists to speak freely but, at the same time, the American
people are not well served if those advisers extol extreme views. To the extent that
chilling occurs, it may serve to prevent extremism. Supreme Court clerks are intelligent and talented enough to present the full panoply of views and legal options
without taking such extreme views that would later prove embarrassing. This circles back to the Rehnquist memo and the notion that if extreme views are being
expressed by Supreme Court clerks, it is best for our democracy if the American
public knows this.

Shifting From Privacy to Public Policy
¶71 In the end, given that the Justices and their clerks are government employees with remarkable influence and that the American public has a strong interest in
the workings of our government, privacy cannot justify the level of control the
Justices have been exercising. The concept of privacy is a distraction and allows far
too much idiosyncrasy. As evidenced by the Freedom of Information Act and the
Presidential Records Act,113 public policy can be used to protect the deliberative
processes of government for a time while still allowing for access to information
113. The Presidential Records Act has a mixed record of success and provides more loopholes and exceptions than it should, but it is an improvement on the situation regarding presidential
papers that existed prior to its 1981 effective date.
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that will enlighten the public and provide accountability. As Hyman asks, “Is the
United States Supreme Court so fragile or vulnerable that researchers’ access to
Justices’ notes of conference committee proceedings will damage this vital institution? The Supreme Court is a marble palace. But it should not be and has no means
to be a self-quarantined intellectual fortress.”114
Proposals for Improvement
¶72 What options exist that would address these concerns?

“Public Papers” as Public Property
¶73 Congress could pass a law changing the ownership of the Justices’ papers as
recommended by the Public Documents Commission in 1977. As described
above,115 the commission recommended distinguishing three categories of records
created by all federal judges, including Supreme Court Justices: federal records,
public papers, and personal papers. Personal papers—those that deal with personal
matters rather than work for the courts—would remain private property. Public
papers—the working papers of the chambers (e.g., conference notes, memos, interand intra-chamber correspondence, opinion drafts)—would become public property subject to retention, preservation, and access requirements.
¶74 The commission did recognize the interest in shielding Justices and any
ongoing matters before the Court from immediate blowback, allowing for the
records to be closed for up to fifteen years following the individual’s retirement
from the bench.116 As Kathryn Watts notes, a floor as well as a ceiling would be
prudent in light of the Justices’ reactions to the release of the Marshall papers,
which occurred long after the commission’s report. A window of no fewer than ten
years and no more than twenty would allow the Justices, and others represented in
the collections, a long stretch of confidentiality and would ensure that no matters
discussed in the papers were still in front of the Court. After twenty years, access
restrictions would be allowed only on materials the discourse of which would “constitute an unwarranted invasion of privacy.”117
¶75 The commission based its fifteen-year recommendation on retirement
from the bench, not death. This is the more sustainable approach from an archival
standpoint because the release date is known when the collection is given rather
than being indeterminate. Obviously, a Justice could die while still on the bench, as
did Justice Scalia, but a release date would still be definite. The ten- to twenty-year
window recommended here should be based on retirement rather than death.
¶76 This first proposal faces a few very high hurdles. Congress does not seem
interested in such legislation. It has ignored the Public Documents Commission’s
recommendations for forty years, even after the Senate revisited the matter in 1993
and reached many of the same conclusions. It would be politically difficult, to say
the least, for lawmakers to pass legislation changing the ownership of judicial
papers while leaving unchanged the ownership of their own papers. It would likely
114.
115.
116.
117.

Hyman, supra note 106, at 10.
See supra ¶ 36.
See Commission Final Report, supra note 21, at 41.
Id.
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take a Supreme Court scandal on the scale of Watergate to garner the will to make
such a change happen, and the Supreme Court is largely scandal-free.
¶77 It may be constitutionally difficult as well. Given the separation of powers
doctrine, Congress would have to overcome questions about its constitutional ability to regulate the judicial branch of government. That said, Congress has been
allowed to regulate the executive branch, but that was accomplished in the wake of
Watergate. Also, the Supreme Court’s interests in the disposition of presidential
papers align with the interests of Congress in favor of public access. As for the Justices’ papers, however, there is and has been no scandal or corruption to prompt
reform, and when the Justices’ confidentiality is at stake, their interests run counter
to any interest the Congress has in preservation and access.
¶78 Another concern is expense. Public ownership would mean taking on the
full cost of retaining, preserving, processing, and storing the Justices’ papers. This
would be expensive. As Watts points out, a change in ownership status by law could
also result in a taking.118 This could add compensation to the cost for several
decades.
Congress Changes Ownership Status Only; Judicial Branch Works Out Details
¶79 Professor Watts proposes that Congress pass a law changing the ownership
status of the Justices’ papers to public while leaving the details about preservation
and access up to the judicial branch to determine for itself. This is an appealing
option in that it would accomplish the underlying goal regarding ownership while
not alienating the Justices nor infringing quite so far on the separation of powers
doctrine. After all, Watts argues, the PRA has not been found to violate the separation of powers doctrine.119
¶80 As noted above, however, when the PRA was written, the political interests
of Congress and the Supreme Court were aligned in the aftermath of the Watergate
scandal. In the case of the working papers of the Justices, those interests will be at
odds instead. In the end, the question of the constitutionality of a statute changing
the ownership status of the Justices’ papers will be decided by the Supreme Court
itself. The same holds for the question of whether such a law would constitute a
taking. How likely is the Court to uphold such a law?
¶81 Watts’s proposal also does not envision any enforcement. Imagine a scenario in which a majority of the Court finds the law constitutional, but a disagreeing Justice does not wish to comply. What enforcement mechanism could we possibly want? If we could settle on a fine high enough to force compliance, would that
be a positive resolution? History has already shown us that the PRA is difficult to
enforce and subject to back-and-forth executive orders.120 Trying to enforce an
ownership change against reluctant Justices is not going to be any easier.

118. See Watts, supra note 26, at 1714–15.
119. Watts points out the separation of powers doctrine did not stop the passage of the PRA,
urging that perhaps it is less of an issue than might be presumed. Id. at 1718.
120. See id. at 1716–17; Wendy Ginsberg, Cong. Research Serv., R40238, The Presidential
Records Act: Background and Recent Issues for Congress (2014).

209

210

LAW LIBRARY JOURNAL

Vol. 110:2 [2018-8]

Incentives for Complete Collections and Short Embargos
¶82 Given the difficulties posed by the public ownership solutions, is there a
more tenable alternative? A program to provide grants to support donated collections in return for shorter embargo periods may be a viable answer.
¶83 When Justices select archives for their papers, they select institutions they
trust to process and maintain the collection. Processing and storing a collection
typical of a modern Supreme Court Justice requires significant resources on the
part of the institution, which may or may not receive financial help from the family.
To ease this burden and incentivize the appropriate retention of Justices’ papers,
Congress can establish a program to grant funds to institutions that receive a major
collection of papers from a Justice. In donating his or her papers, a Justice is then
giving the institution both the collection and funds to help process and store the
documents.
¶84 Under this scheme, the amount of the grant would depend on meeting
conditions such as minimum number of linear feet and a standard of comprehensiveness. The grant should also encourage a short embargo period. For instance, a
collection that is made public in ten to fifteen years after donation could result in
a $1 million grant for the repository, while a fifteen- to twenty-year embargo would
result in only $500,000. This would give institutions an incentive in advising the
Justice as to the advantages of a shorter embargo and, for a Justice wanting to support the institution as well as cement a legacy, provide a tangible reason to accept.121
¶85 Clearly, this niche program would be invoked rarely since there are relatively few Supreme Court Justices. In that sense, the program would be inexpensive, averaging well under $1 million per year. Yet it would encourage Justices and
institutions to move to shorter embargos and provide much-needed funding for
processing the collections that are donated. The small price tag should help make
it politically palatable.
¶86 This proposal also eases separation of powers concerns by allowing the
Justices to eschew the program entirely; participation would not be required.
Instead, participation would be incentivized monetarily and, over time, through
reputation. One can see a future in which a Justice who refuses the program in
order to place more restrictive access requirements would seem miserly.122 It would
also remove the risk of creating a situation in which a taking has occurred.
¶87 The incentive-only structure would also allow members of Congress to
avoid the political discomfort of regulating access to the Justices’ papers while
ignoring their own. In supporting this proposal, a congressperson can point to the
limited number of Justices, the relative importance of their papers, and the logisti-

121. The graduated plan also acknowledges that shorter embargo periods require faster
processing of the collection, which in turn requires more money.
122. See, e.g., Linda Greenhouse, Down the Memory Hole, N.Y. Times, Oct. 9, 2009, at A31;
Tony Mauro, Souter Blocks Access to His Papers for 50 Years, The BLT: The Blog of LegalTimes (Aug.
26, 2009), http://legaltimes.typepad.com/blt/2009/08/souter-blocks-access-to-his-papers-for-50
-years.html [https://perma.cc/9H5U-UKR7]. Each of these articles implies or states that Justice
Souter’s papers will open fifty years after his retirement. It is, in fact, to be fifty years after his death.
See Tony Mauro, The Long Wait for Souter’s Papers, LegalTimes, Apr. 22, 2015, at 18. This has been
independently confirmed by the New Hampshire Historical Society. Telephone interview with Wesley
Balla, Director of Collections & Exhibitions, N.H. Historical Soc’y (July 13, 2017).
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cal and fiscal infeasibility of a similar program to preserve the papers of the many
members of Congress as reasons to leave the status of their own papers alone.
Archive and Library Guidelines
¶88 Regardless of the likelihood of any of the foregoing proposals, archivists and

librarians can make a difference by developing specific recommendations for judicial papers. The Library of Congress and several leading educational institutions
already hold multiple collections and are likely to be asked to accept more in the
future. If we, as a profession, had preservation and access guidelines specifically
geared toward judicial papers, the librarians at these institutions, and smaller ones
as well, could use these guidelines to urge donors to adopt more predictable timetables (e.g., retirement rather than death), a definite embargo period window (e.g.,
ten to twenty years), and equal access (e.g., no exclusive access to designated
researchers).123
¶89 We can also make such guidelines applicable beyond Supreme Court Justices. Concerns regarding preservation and access apply to other federal judges as
well as to state judges, particularly state supreme court justices. The guidelines
could be used to inform decisions made about collections from other public officials such as legislators, governors, and mayors. Not only would this enhance the
utility of the recommendations to more libraries, but it could well result in greater
adoption that would create new norms among our jurists and politicians. In short,
if the Justices and other prominent public servants received the same advice from
every professional librarian and archivist they talked to, we could start to change
the narrative surrounding access to their papers.
Conclusion
¶90 Open government advocate Steven Aftergood has written, “Ensuring
appropriate public access to government information, while establishing proper
boundaries around the exercise of official secrecy, has proved to be an elusive
goal.”124 Although Aftergood was referring to the confidentiality system, his words
apply to the Justices’ papers as well. Thanks to the continuation of the private ownership model, an appropriate balance between access and secrecy has indeed eluded
us. The current regime weighs more heavily toward secrecy than access even
though the working papers of the Supreme Court Justices are of profound interest
and importance to researchers and to the American public.
¶91 Archivists and librarians have been struggling with the tension between
public access and donor privacy for decades.125 The scholarship around this subject
123. The guidelines, which should mirror the suggestions made above for the incentive
program, could be generalized to apply to other federal and state judges as well. Not only would this
enhance their utility to more libraries, but it could well result in greater adoption that would create
new norms among our jurists.
124. Aftergood, supra note 32, at 399.
125. See, e.g, Privacy and Confidentiality Perspectives (Menzi L. Behrnd-Klodt & Peter
J. Wosh eds., 2005); Marybeth Gaudette, Playing Fair with the Right to Privacy, 28 Archival Issues 21
(2003); Mark A. Greene, Moderation in Everything, Access in Nothing?: Opinions About Access Restrictions on Private Papers, 18 Archival Issues 31 (1993); Hodson, supra note 30, at 194; Schwarz, supra
note 24, at 179; Paul J. Sillitoe, Privacy in a Public Place: Managing Public Access to Personal Information Controlled by Archives Services, 19 J. Soc’y Archivists 5 (1998).
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reveals that archivists generally try to walk a fine line between acquiescing to a
donor’s wishes and encouraging a donor to either (1) do more to protect the privacy of third-party authors—typically correspondents of the donor—represented
in the collection or, as is the issue with Supreme Court Justices, (2) place fewer
restrictions on access to facilitate research, scholarship, and public understanding.126 As long as the Justices’ papers remain private property, archivists and librarians are limited to direct advocacy. We can encourage donors to provide as much
access as possible within a reasonable time. We can communicate that archival
professional ethics state that access should be equal for all researchers,127 and that
if any part of the collection is to be restricted, it should be restricted to all researchers equally.128 We can advocate for definitive opening dates rather than restrictions
of indeterminate duration.129 We can inform donors that placing onerous restrictions on an archive can lead to inequitable access, incomplete and speculative
research, decoy requests,130 and inconsistencies. We can communicate that reasonable access leaves a better impression than excessive restriction.
¶92 Given the importance and politicization of the Supreme Court, a Justice’s
service to the public does not end the moment he or she retires. Rather, it includes
enabling the public to examine and understand how the Justice performed his or
her duties on the Court. Most of the Justices understand this, but many of them
make choices that unnecessarily restrict public access for too long. A workable
resolution to the dilemma posed by a history of private ownership, a tradition of
secrecy, and a need for public access is not easy to find. Librarians and archivists
are well versed in these balancing acts and have much to contribute to the search
for a better solution.

126. See, e.g., Panofsky & Moir, supra note 27.
127. Danielson, supra note 29, at 60–62, discusses potential problems with open archives
as they place burdens on archivists/librarians as arbiters. For example, if an archivist has open, equalaccess archives and receives help requests from both an undergraduate and a celebrated historian, to
which person does the archivist give his or her limited time? Should an archivist keep materials with
high scholarly value in reserve for reputable scholars and away from “hacks”? What if the library is a
publisher as well? This can lead to conflicts with researchers.
128. According to the ALA-SAA Joint Statement on Access to Research Materials in
Archives and Special Collections Libraries,
It is the responsibility of a repository (1) to make available original research materials (2) in its
possession on equal terms of access. . . . A repository should not deny any researcher access to
materials, nor grant privileged or exclusive use of materials to any researcher, nor conceal the existence of any body of materials from any researcher, unless required to do so by law, institutional
access policy, or donor or purchase stipulation. . . . Repositories must be committed to preserving
research materials and to making them available for research as quickly as practical following
their acquisition.

ALA/SAA Joint Statement on Access to Research Materials in Archives and Special Collections Libraries, Soc’y of Am. Archivists (June 1, 2009), https://www2.archivists.org/statements/alasaa-joint
-statement-on-access-to-research-materials-in-archives-and-special-collection [https://perma.cc/PY6U
-UAP2].
129. Heather MacNeil, Information Privacy, Liberty, and Democracy, in Privacy and Confidentiality Perspectives, supra note 30, at 67, 78–79.
130. Decoy requests occur when a scholar likely to be granted access requests materials but
is secretly doing so on behalf of someone who would not have been given access on his or her own
merit. See Danielson, supra note 29, at 57.
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Appendix
Donations and Access Restrictions on Most Significant Collection
of Papers for Justices Serving on the Court During and Since 1900
Notes: In almost all cases, the largest collection was selected for this line of inquiry. Exceptions
were made if a smaller collection held material relevant to the Justice’s time on the Court or if
two collections were equally important. In many instances, the actual papers have been filmed,
and access is granted to microform only. The concern in this instance is access to the content,
rather than a particular format, so this restriction to microfilm is not noted.
Justice

Supreme Court Tenure

Disposition of Judicial Papers

John Marshall Harlan

1877–1911

Justice Harlan’s papers were donated to the Library
of Congress without restrictions in 1958, forty-seven
years after he left the Court in 1911.

Horace Gray

1881–1902

Originals of Justice Gray’s papers, which consist
mostly of congratulatory letters, were donated by his
family to the Supreme Court Library in 1948, forty-six
years after Justice Gray died while still serving on the
Court. The papers are now held by the Supreme Court
curator. There were no restrictions on the donation.
Microform copies were made for the Library of Congress in the early 1950s and have been available to
researchers since that time.

Melville Weston Fuller

1888–1910

Chief Justice Fuller’s papers were donated to the
Library of Congress without restriction in 1978, sixtyeight years after Chief Justice Fuller left the Court in
1910.

David Josiah Brewer

1889–1910

Yale University Sterling Memorial Library holds the
Brewer Family papers, which were donated by family
members between 1951 and 1965, more than forty
years after his time on the Court ended. It appears
that no restrictions were ever placed on the donation.

Henry Billings Brown

1890–1906

Detroit Public Library holds Justice Brown’s collection,
which came from various donors with no restrictions.

George Shiras, Jr.

1892–1903

If any of Justice Shiras’s papers are still in existence,
they are thought to be in the hands of his heirs.

Rufus Wheeler Peckham

1895–1909

Justice Peckham’s papers are in the Wheeler H. Peckham archive at the Library of Congress. Very few deal
with his time on the Supreme Court. The collection
was donated in 1967, fifty-eight years after Peckham
left the Court, with no restrictions.

Joseph McKenna

1898–1925

Justice McKenna’s papers were destroyed. The few
that may remain are thought to be in the hands of his
heirs.

Oliver Wendell Holmes,
Jr.

1902–1932

The bulk of the Oliver Wendell Holmes papers were
donated to Harvard Law School in 1948 by Methyl
Palfrey, wife of Holmes’s executor, John G. Palfrey.
This donation came sixteen years after Justice Holmes
retired from the Court. Harvard Law received additional donations of Holmes’s papers and related
materials from other donors.

William Rufus Day

1903–1922

Justice Day donated his papers to the Library of
Congress in 1960, thirty-eight years after he left the
Court, with no restrictions.
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Disposition of Judicial Papers

William Henry Moody

1906–1910

The Library of Congress purchased two collections
of letters written by Justice Moody, who retired from
the Court in 1910. These purchases occurred in 1936
and 1952. No restrictions were placed on these accessions.

Horace Harmon Lurton

1909–1914

Justice Lurton’s papers were donated to the Library
of Congress in 1957, forty-three years after he left the
Court, with no restrictions.

Charles Evans Hughes

1910–1941

Early deposits of papers in the Library of Congress
occurred in 1933–1934. The bulk of the collection was
deposited in the Library of Congress in 1941; access
was restricted to those given Hughes’s written permission. This collection and additional papers were
gifted to the library in 1951, but access remained
restricted to family members and assignees for
twenty-five years or until all those designated as such
died. However, the family released all restrictions on
the papers in 1974.

Joseph Rucker Lamar

1910–1916

University of Georgia received Justice Lamar’s papers
as a gift from Lamar’s wife in 1938, twenty-two years
after Lamar’s service on the Court ended, with no
restrictions.

Willis Van Devanter

1910–1937

Papers were first deposited with the Library of Congress in 1960, twenty-three years after Van Devanter
left the Court. Van Devanter died in 1941, so the
donor was likely a family member. The papers were
restricted for ten years or until the donor’s death,
though access could be granted upon request. The
papers were thus unrestricted by 1970, thirty-three
years after Van Devanter left the Court. The papers
were then gifted to the Library of Congress in 1980
and remain free of access restrictions.

Edward Douglass White

1910–1921

Chief Justice White’s papers were destroyed. Three
items are at Louisiana State University.

Mahlon Pitney

1912–1922

Pitney’s papers from his time at the Court are thought
to have been destroyed. The Pitney family papers are
held at the New Jersey Historical Society but are not
particularly relevant to Justice Pitney’s service on the
Court.

James Clark McReynolds

1914–1941

Papers were given to the University of Virginia Alderman Library (later transferred to the university’s
Arthur J. Morris Law Library) in the early 1950s by Justice McReynolds’s nephew. Correspondence between
Justice McReynolds and his brother was restricted for
at least ten years, and longer if the “contemporaries”
were still living, as it was deemed too personal for
contemporaneous public scrutiny.

Louis Dembitz Brandeis

1916–1939

Many of Justice Brandeis’s papers were given to the
University of Louisville. There is some indication
that these papers (or perhaps only those given after
Brandeis’s death in 1941) were closed during the
lifetime of Bernard Flexner, a friend of Brandeis who
made arrangements for Brandeis’s donation with
the university. Flexner died in 1945, six years after
Brandeis left the Court.
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John Hessin Clarke

1916–1922

Papers were bequeathed to Case Western Reserve
University in Justice Clarke’s will with no restrictions.

William Howard Taft

1921–1930

Deposit of the Taft papers with the Library of Congress began in 1919, several years after the end of
his presidency. Further papers were deposited over
the next fifteen years, and smaller deposits came
later. Early access was allowed only by permission. The papers were then gifted to the library in
1952, although access was restricted to family and
researchers receiving family permission until 1960 at
the latest (restrictions could be relaxed earlier if the
family so chose or if the donating family members
died).

Pierce Butler

1922–1939

Justice Butler’s papers are part of the Butler family
collection at the Minnesota Historical Society. The
collection was donated in the early 1990s by a family
member. The papers will remain closed, except by
permission of a named descendant of the donor, until
seven years after the death of this named descendant. The named descendant is to appoint a proxy for
granting permission in the seven-year period following the descendant’s death.

George Sutherland

1922–1938

The Sutherland papers were donated to the Library
of Congress without restriction in 1959, twenty-one
years after he left the Court.

Edward Terry Sanford

1923–1930

Justice Sanford’s papers were given to the University
of Tennessee (originally given to the Law Library, but
now held in Special Collections) prior to 1960 (how
much prior is unknown) by a descendant of Justice
Sanford. There were no restrictions, but the donor did
reserve the right to reclaim anything from the collection.

Harlan Fiske Stone

1925–1946

Chief Justice Stone’s papers were given to the Library
of Congress in 1949, but were not processed until
1975. Presumably, they were effectively unavailable
for those twenty-six years, but were then without
restriction.

Owen Josephus Roberts

1930–1945

Justice Roberts’s judicial papers were destroyed. The
Library of Congress holds a small collection of correspondence related to his appointment that has never
been restricted.

Benjamin Nathan
Cardozo

1932–1938

Justice Cardozo’s papers were bequeathed to Columbia University with no restrictions. However, according to the National Study Commission Final Report,
most of Cardozo’s Supreme Court working papers
were destroyed.
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Disposition of Judicial Papers

Hugo Lafayette Black

1937–1971

Justice Black’s conference notes were allegedly
destroyed. The Library of Congress holds other Black
papers, a gift made in 1973. A ten-year restriction was
imposed on non-Supreme Court papers, with exceptions for family and those with permission. Access
to Supreme Court files was to be restricted until the
retirement or death (whichever came first) of all those
who participated in the case or were active members
of the Court at the time of the decision. The family
decided to start taking requests for access from the
public in 1985. In 2004, thirty-three years after Justice
Black’s death and departure from the Court, the collection became available without restrictions (with
the exception of a single letter).

Stanley Forman Reed

1938–1957

Justice Reed’s papers were given to the University
of Kentucky. Nothing was to be released and no
publicity allowed until cataloging was complete and
a review conducted by the Reed family. Documents
relating to specific Supreme Court decisions were not
released until all members of the Court at the time
of decision died; the last of these would have been
Justice Brennan, who died in 1997, forty years after
Justice Reed’s time on the Court ended. Documents
relating to any specific individual on the Court were
not released until the death of that individual. Documents embarrassing to Justice Reed or his family can
be withdrawn.

William Orville Douglas

1939–1975

Justice Douglas’s papers were deposited with the
Library of Congress beginning in 1960. This collection
was restricted during his lifetime to those granted
permission by Douglas only. When he died in 1980,
the collection converted to a gift and was opened to
the public. Further Douglas papers arrived after his
death. These were restricted for five years and then
opened to researchers in May 1985, with the exception of three boxes that remain closed by request of
the donor and some material deemed confidential
under federal rules.

Felix Frankfurter

1939–1962

Justice Frankfurter’s non-Supreme Court papers
were given to the Library of Congress in 1955 with
the restriction that no item would be released until
sixteen years after the date it was created. This was
later changed to a restriction that expired upon Frankfurter’s death, which occurred in 1965.
Harvard holds Justice Frankfurter’s Supreme Court
papers under a bequest in his will, though the bulk of
the papers were received in 1962, prior to his death.
Smaller portions of the papers came later. They were
originally closed except to scholars who were given
specific permission from a two- to three-person review
board composed of friends/colleagues of Frankfurter
(this restriction seems to have been created by Harvard
Law School personnel and Frankfurter’s longtime secretary rather than in the deed of gift). It is not known
exactly when this review board requirement ended,
but probably no later than 1992 when Professor Paul
Freund, one of the reviewers, died.
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Frank Murphy

1940–1949

The bulk of Justice Murphy’s papers were gifted to the
University of Michigan by the Justice’s brother in 1961
and 1965. Additions from other sources were acquired
throughout the 1960s. By stipulation of the donor,
access was, and still is, restricted to “bona fide scholars” who must sign a contract regarding appropriate
use of the papers. Researchers without a Ph.D. must
justify their need for the papers, provide references
from professors, and be granted approval by the
director of the university’s Bentley Historical Library.

James Francis Byrnes

1941–1942

The Byrnes papers were given to Clemson University between 1962 and 1981. No restrictions were
attached.

Robert Houghwout
Jackson

1941–1954

Justice Jackson’s papers were in the possession of a
single scholar with absolute discretion over access
following Jackson’s death. The family then donated
the papers to the Library of Congress in 1985, thirtyone years after Jackson’s death.

Wiley Blount Rutledge

1943–1949

The Rutledge papers were given to the Library of Congress in 1980, thirty-one years after his death ended
his tenure on the Court. They were immediately available without restriction.

Harold Hitz Burton

1945–1958

Justice Burton’s papers were given to the Library of
Congress in 1959 and restricted to Burton himself and
those with his express permission until his death in
1964. This changed in 1965 when a second round of
papers was added to the collection. A few items were
restricted to Burton’s two sons for twenty-five years
(1980) or until the death of their mother, whichever
came first. Mrs. Burton died in 1970, and the collection was opened fully at that time.

Frederick Moore Vinson

1946–1953

Chief Justice Vinson’s papers were given to the University of Kentucky. His Supreme Court files remained
closed, except by permission from the family, until
after the deaths of Justices Tom C. Clark, William O.
Douglas, and Stanley F. Reed. This occurred in 1980,
twenty-seven years after Vinson’s death ended his
tenure on the Court.

Tom Campbell Clark

1949–1967

Justice Clark’s papers were given to the University of
Texas Tarlton Law Library by his wife in 1977 with no
restrictions. This meant a delay of only ten years.

Sherman Minton

1949–1956

Justice Minton’s papers were given to the Harry S.
Truman Library in 1957 and 1959 with instructions
that the U.S. Archivist was to review and seal all
items relating to (1) private and family business of
Minton or his correspondents, (2) investigations or
appointments of individuals, (3) statements made in
confidence, and (4) anything else that might be used
to harass or damage any living person. Sealed items
were to be reviewed from time to time to determine
whether restriction was no longer required. Access is
now open.
According to the National Study Commission, most of
Justice Minton’s Supreme Court working papers were
destroyed.
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Disposition of Judicial Papers

Earl Warren

1953–1969

The Warren papers were placed in the Library of Congress in 1969 and restricted to those with Warren’s
permission or that of an assignee until 1985. Access
has been unrestricted since January 1985, sixteen
years after his retirement. Some non-Supreme Court
papers remain classified.

John Marshall Harlan II

1955–1971

Justice Harlan’s papers were given to Princeton University in 1972 and 1974. They were restricted from all
use except by permission of Harlan’s daughter until
July 8, 1979, with a possible one-year extension of the
restriction. Financial records in the collection were
closed until July 8, 1982.
Later correspondence suggests that the family
inquired about extending the restriction on case
files for cases “handled during the period present
members were sitting on the Court,” but there is no
indication in the archival records as to whether this
was actually done.

William Joseph
Brennan, Jr.

1956–1990

Brennan began giving his papers to the Library of
Congress in 1967, and his access restrictions were
complicated. Case histories and legal files were to
be closed until three years after Brennan’s death
or the death of the last surviving Justice involved in
the case/decision, whichever came later, but not to
exceed fifteen years after Brennan’s death. Correspondence was to open twenty years after his death.
Upon Brennan’s death in 1997, it was determined that
case histories and some post-1985 case files would
remain closed until July 24, 2000, three years after
his death. His correspondence opened on July 24,
2017, twenty years after his death.

Charles Evans Whittaker

1957–1962

Disposition unknown.

Potter Stewart

1958–1981

Yale University holds the Potter Stewart papers. They
were restricted until all members who served with
Stewart retired. Justice Stevens was the last of these,
thus the Stewart papers opened in 2010, twenty-nine
years after he left the Court.

Arthur Joseph Goldberg

1962–1965

Both Northwestern University and the Library of
Congress now have substantial collections of Justice
Goldberg’s papers, but they had been in Goldberg’s
possession for more than twenty years after he left
the Court in 1965. The agreement giving the papers
to the Library of Congress was signed in 1988, with
additional accessions between 1992 and 2002 following Goldberg’s death in 1990. None of these gifts
were ever restricted, but because the gifts came so
long after his time on the Court, his papers were
effectively unavailable for research for twenty-five
years or more.
The collection at Northwestern University was
donated in 1996 by the Justice’s children. Evidence
indicates that it was also given without any restrictions.
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Byron Raymond White

1962–1993

The Library of Congress was gifted Justice White’s
papers in 1988 with access restricted to White alone.
The papers were then to remain completely closed for
ten years after his death, which occurred in 2002. The
collection opened in 2012, nineteen years after his
retirement.

Abe Fortas

1965–1969

Justice Fortas’s papers were given to Yale University’s
Sterling Memorial Library by Fortas in 1974 and Carolyn
E. Agger Fortas in 1988 and 1991. These papers were
closed to researchers until 2000, thirty-one years after
his retirement, except with the written authorization
of the donor or donor’s designee. On January 1, 2000,
the papers were opened to researchers.
An anonymous donor made a further contribution in
2012.

Thurgood Marshall

1967–1991

Justice Marshall’s papers are held at Library of Congress. They were closed during Marshall’s lifetime
but opened shortly after his death. The deed of gift
used the language “at the discretion of the Library”;
conversations between the Librarian of Congress and
Justice Marshall indicated that the Justice wanted no
moratorium.

Warren Earl Burger

1969–1986

William & Mary Law Library holds the Burger papers.
They are closed until 2026, forty years after his retirement, as instructed in the deed of gift.

Harry Andrew Blackmun

1970–1994

Justice Blackmun donated his papers to the the
Library of Congress in 1997 with access restricted to
Blackmun and those obtaining his permission. Upon
his death in 1999, the duty to grant permission passed
to an assignee for five years. The collection opened for
public research without restriction in 2004. Although
this resulted in a delay of only ten years, this was not
a foregone conclusion since the time period depended
on the date of Justice Blackmun’s death.

Lewis Franklin Powell, Jr.

1972–1987

Justice Powell’s papers are held by Washington & Lee
University’s School of Law. Powell’s Supreme Court
files were closed, except by permission, until all
members who served with the Justice left the bench.
Justice Scalia, who died in 2016, was the last of
these, so Justice Powell’s Supreme Court files opened
twenty-nine years after his retirement.

William Hubbs Rehnquist

1972–2005

Chief Justice Rehnquist’s papers are held at the
Hoover Institute. His Supreme Court papers are opening on a rolling basis as his colleagues on the Court
die. They are currently closed from 1975 on, as Justice
Stevens joined the Court in 1975. Upon Stevens’s
passing, Rehnquist’s papers through September
1981, when Justice O’Connor joined the Court, will
open.

John Paul Stevens

1975–2010

Justice Stevens’s papers are held at the Library of
Congress and are currently restricted. Access to materials predating October 1, 2005, will open in October
2020. Materials from after October 1, 2005, will
remain closed until 2030.
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Sandra Day O’Connor

1981–2006

Justice O’Connor’s papers are, or will be, held at the
Library of Congress. All case files are closed until all
members who served with her have retired from the
bench (no rolling opening). Still to retire are Justices
Kennedy, Thomas, Ginsburg, Breyer, and Chief Justice
Roberts.

Antonin Scalia

1986–2016

Justice Scalia’s papers have been donated to Harvard
Law Library. They are completely closed until 2020, at
which time pre-judicial and general papers will open.
After 2020, case files will open on a rolling basis as
those who served on the bench with Scalia die.

Anthony McLeod
Kennedy

1988–2018

Disposition unknown

David Hackett Souter

1990–2009

Justice Souter donated his papers to the New Hampshire Historical Society. They will remain closed until
fifty years after Souter’s death (which means at least
2068 as Souter is still alive at the time of publication
in 2018).

Clarence Thomas

1991–

Disposition unknown

Ruth Bader Ginsburg

1993–

Justice Ginsburg’s papers are, or will be, at the
Library of Congress. Justice Ginsburg is already taking requests for materials from before her service on
the federal bench. Nothing is publically known about
future access to her judicial papers other than that
they will be accessible at some point.

Stephen Gerald Breyer

1994–

Disposition unknown

John Glover Roberts, Jr.

2005–

Disposition unknown

Samuel Anthony Alito, Jr.

2006–

Disposition unknown

Sonia Maria Sotomayor

2009–

Disposition unknown

Elena Kagan

2010–

Disposition unknown

Neil McGill Gorsuch
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Horseless Carriages with Buggy-Whip Holders: The
Failure of Legal Citation Reform in the 1990s*
Jamie Pamela Rasmussen**
The legal citation reform movement during the mid-1990s failed to gain widespread
support in spite of the increased use of digital resources in the legal community. This
article explores why that happened through the theoretical framework of media studies to provide new insights for the future development of legal citation.
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Introduction
¶1 As the digital delivery of legal information took hold in the mid-1990s, a

debate arose about the need to change official legal citation formats to a so-called
medium-neutral citation, vendor-neutral citation, or universal citation system.1
This debate arose because official legal citation methods used physical characteristics, such as pages and volumes, to locate particular material, and the new digital
formats did not possess those physical characteristics.2 Ultimately, the citation
reform movement foundered even though the legal community in large part
adopted digital formats.3
¶2 Many in the legal and law librarianship communities note the anomalous
nature of that result. Other scholars examine the failure of the citation reform
movement by identifying institutional factors that may have contributed to the
failure. Law professor Peter W. Martin suggests the effort failed in part because
“most federal judges saw no need for change” and because “the judges themselves
were insensitive to the issues of cost and inconvenience pressed by the lawyers,
librarians, and small publishers who favored the reform.”4 Law librarian William R.
* © Jamie Pamela Rasmussen, 2018.
** Springfield, Missouri.
1. Universal Citation and the American Association of Law Libraries: A White Paper, 103 Law
Libr. J. 331, 336–37, 2011 Law Libr. J. 22, ¶¶ 11–12 [hereinafter White Paper].
2. Lynn Foster, Medium-Neutral Citation Form: It’s Here, Ark. Law., Winter 1997, at 6.
3. William R. Mills, The Decline and Fall of the Dominant Paradigm: Trustworthiness of Case
Reports in the Digital Age. 53 N.Y. L. Sch. L. Rev. 917, 933 (2008-2009); White Paper, supra note 1, at
336–37, ¶¶ 11–13; 353–54, ¶ 63.
4. Peter W. Martin, Neutral Citation, Court Web Sites, and Access to Authoritative Case Law, 99
Law Libr. J. 329, 352, 2007 Law Libr. J. 19, ¶ 52.
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Mills notes one factor was the “staunch opposition” of legal publishing giant West
Publishing Company.5 Other scholars note similar causes.6 However, none of these
examinations specifically apply theories of media studies to the problem, an
approach that provides additional insight to the subject.
¶3 Marshall McLuhan, one of the major figures in media studies,7 once stated
that “at first, like horseless carriages with large buggy-whip holders, a new technology is set to perform the old tasks that are quite unsuited to it.”8 The contours of
the citation reform movement suggest the legal community occupies such an age
now. Despite their rapid proliferation, for example, digitally formatted legal materials often still mimic their print forebears. They lack interactive elements and
employ citation formats based on pages and volumes.9 And citation reform arguments often suggest that changing citation format is the only necessary response to
the adoption of digital media.
¶4 Here, McLuhan’s work provides a suitable theoretical framework. One of
McLuhan’s core ideas is that “translating from one medium to another alters the
way ideas are organized and communicated.”10 The arguments made in the 1990s
failed to account for additional changes in legal reasoning and practice that occur
in response to the change in medium. Proponents were unaware of the innovations
digital technology would bring, such as the increased use of images and other nontextual material in legal opinions and the use of artificial intelligence (AI) in legal
practice. The theories of media studies allow more meaningful consideration of
those changes.
¶5 By applying McLuhan’s ideas to the changes in legal reasoning and practice
spawned by these new technologies, it becomes apparent that simply creating new
citation formats is not enough. We need an entirely new way of thinking about legal
citation.
Historical Background: The Crumbling of the Print Paradigm
¶6 A brief overview of the development of legal reasoning and legal publishing is
helpful to fully understand the dynamics of the legal citation debate and why certain
arguments in that debate were doomed to failure. This development shows how the
nature of the underlying media changed fundamental concepts in the law, especially
the idea of precedent, and suggests that a further change in media will have a similar
deeper effect, such that a citation system can never be truly medium-neutral.
¶7 The United States inherited a common-law system from the English during
the colonial period.11 In a common-law system, the preeminent source of law is
5. Mills, supra note 3, at 926.
6. James H. Wyman, Freeing the Law: Case Reporter Copyright and the Universal Citation System, 24 Fla. St. U. L. Rev. 217, 279 (1996); White Paper, supra note 1, at 337–38, ¶ 15.
7. Tom Wolfe, Foreword to Marshall McLuhan, Understanding Me: Lectures and Interviews, at ix, xi (2003).
8. Marshall McLuhan, Understanding Me: Lectures and Interviews 54 (2003).
9. Peter W. Martin, Reconfiguring Law Reports and the Concept of Precedent for a Digital Age, 53
Vill. L. Rev. 1, 37–40 (2008).
10. Twyla Gibson, Double Vision: McLuhan’s Contributions to Media as an Interdisciplinary
Approach to Communication, Culture, and Technology, 1 Media Tropes 143, 145 (2008).
11. Susan Brenner, Precedent Inflation 1 (1992); Paul D. Healey, Legal Reference for
Librarians: How and Where to Find the Answers 68 (2014).
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judicial decision rather than statute; cases not only decide unique issues but also
interpret other sources of law such as constitutions and statutes.12 This system is
based on the doctrine of stare decisis—literally “let the decision stand”—which rests
on precedent. Once a judicial decision resolves an issue, it binds future courts
deciding similar issues.13 Employing the doctrine of stare decisis requires that members of the legal community have access to precedent.14 Today, these precedents are
provided in written judicial opinions published in series of volumes known as
reporters.15 While today the system is complex and formalized, it originally arose
as something of a historical accident based on the contours of the legal publishing
industry.16
¶8 During the early years of the American republic, judges did not typically
issue written opinions.17 Instead, they stated their decisions orally in court, and
private parties attending court who became known as reporters provided written
reports of those decisions, which lawyers could then use in preparing for future
cases.18 During this time, judicial opinions were seen merely as evidence of underlying principles of natural law, so there was at first little concern with the accuracy
of any particular report.19 Over time, however, the increased number of written
reported cases began to illuminate inconsistencies in the application of the law
because while inconsistencies disappear in an oral system, such inconsistencies
proliferate in a written system.20
¶9 In the nineteenth century, as lawyers began to depend on reports to prepare
cases and advise clients, two developments occurred. First, courts began designating official reporters.21 In addition, courts commonly required lawyers to cite to the
official report rather than some other source.22 From this developed the concept of
a definitive version of a legal opinion.23 Then, as judges experienced increased concerns about the accuracy of reports, they started to put their reasons for a decision
in a written opinion and to deliver copies of the opinion to the reporters.24
¶10 Second, during this same time, industrialization prompted a substantial
growth in both legal activity and case reporting.25 These developments prompted
an underlying shift in the way lawyers thought about precedent. Lawyers stopped
thinking of judicial opinions as merely evidence of the law and began thinking of

12. Healey, supra note 11, at 65–66.
13. Brenner, supra note 11, at 1, 6–7; Healey, supra note 11, at 68.
14. Brenner, supra note 11, at 8; Robert C. Berring, Legal Research and Legal Concepts: Where
Form Molds Substance, 75 Cal. L. Rev. 15, 17–18 (1987).
15. Healey, supra note 11, at 69–71.
16. Berring, supra note 14, at 21. See also Michael O. Eshleman, A History of the Digests, 110 Law
Libr. J. ###, ###, 2018 Law Libr. J. 10, ¶¶ 7–14.
17. Brenner, supra note 11, at 85.
18. Id.
19. Id. at 122–23; Berring, supra note 14, at 19.
20. Brenner, supra note 11, at 120.
21. “This innovation led to ‘the appointment of official court reporters, whose duty it was to
attend the courts and publish judicial opinions.’” Id. at 85.
22. Berring, supra note 14, at 20.
23. Id.
24. Brenner, supra note 11, at 157.
25. Id. at 156; Lawrence M. Friedman, A History of American Law 223 (3d ed. 2005); Berring,
supra note 14, at 20.
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those documents as a source of the law itself.26 Thus, over the centuries, “the spread
of printing led to fundamental changes in legal doctrines, legal institutions, legal
values and attitudes about law.”27 This was the environment that gave rise to the
West Publishing Company.
¶11 For more than a century, West Publishing Company has been the dominant
force in the American market for legal information materials.28 One invention that
made West so successful was its National Reporter System.29 In the National
Reporter System, West prints cases in the chronological order in which they are
decided.30 The cases are separated into series based on geographic divisions, and
new volumes of each series are issued as the courts issue new opinions. These volumes became the gold standard in the legal profession; as one scholar notes, “[t]he
series of the National Reporter System, cloth bound in beige with red and black
spine labels adorned with gold leaf lettering, delivered a sense of comfort and
familiarity to the law library; they also stood for unquestioned quality and
trustworthiness.”31
¶12 The dominant legal citation method correspondingly became tied to the
National Reporter System.32 The citation to a judicial opinion includes the name of
the case, information about the reporter, and a court and date parenthetical.33 The
reporter information “consists of the volume number of the reporter series, an
abbreviation of the title of the reporter series, and then the starting page of the case
within that volume.”34
¶13 When legal publishers began to produce electronic versions of judicial
opinions, the discrepancy between the traditional citation method and the new
technology created difficulties. The first company to offer electronic access to judicial opinions was Mead Data Central, Inc., through its Lexis product.35 Beginning
in 1973, Lexis offered full-text searching of legal cases through its online database
service.36 However, the electronic cases did not have the page numbers that courts
required in citations. Mead ultimately had to negotiate a licensing arrangement
with West to provide star pagination, a feature that embedded the page numbers
from the West reporters into the text of the opinions, as part of its electronic
service.37
26. Brenner, supra note 11, at 157.
27. M. Ethan Katsh, Communications Revolutions and Legal Revolutions: The New Media and the
Future of Law, 8 Nova L.J. 631, 631 (1984).
28. Mills, supra note 3, at 919.
29. Martin, supra note 9, at 14–15; Mills, supra note 3, at 919. The other important innovation
was the West Digest System. For an analysis of the impact of the West Digest System on American
legal thought, see, e.g., Daniel Dabney, The Universe of Thinkable Thoughts: Literary Warrant and
West’s Key Number System, 99 Law Libr. J. 229, 2007 Law Libr. J. 14; Eshleman, supra note 16.
30. Healey, supra note 11, at 69, 71.
31. Mills, supra note 3, at 920.
32. Healey, supra note 11, at 74.
33. Id. at 74–75.
34. Id.
35. Jill Abramson, John Kennedy & Ellen Joan Pollock, Inside the West Empire, in George S.
Grossman, Legal Research: Historical Foundations of the Electronic Age 81, 82 (1994).
36. Id.; Charles Chadwyck-Healey, The New Textual Technologies, in A Companion to the History of the Book 451, 454 (Simon Eliot & Jonathan Rose eds., 2009).
37. West Publ’g Co. v. Mead Data Cent., Inc., 616 F. Supp. 1571, 1575 (D. Minn. 1985); Mills,
supra note 3, at 926.
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¶14 In 1994, to address this unwieldy work-around, members of the legal community in Wisconsin began examining a proposal to adopt a universal citation
system. Although Wisconsin was not the first state to consider such a proposal, its
experience was significant because the committees working on the issue there
developed the format that national organizations, including the American Association of Law Libraries (AALL) and the American Bar Association (ABA), eventually
adopted as the recommended citation format.38 The proposed universal citation
system used the year of the decision, the court name, a unique case number, and
paragraph numbers to cite to material in judicial cases.39
¶15 The Wisconsin Supreme Court held a public hearing on the issue on March
21, 1995.40 Supporters of the proposal argued the old system based on page numbers was “not well-suited for all media.”41 They also explained in veiled references
to the star pagination licensing arrangements that page-based citation methods
were a barrier to competition. This was because, after the introduction of electronic
media, legal information did not have “to be presented in a ‘printed’ page format.”42
Rather, “in these formats, the information flows smoothly from one screen to the
next, but for today’s citation system to be usable, artificial pagination must be
imbedded.”43 Despite the perceived advantages of universal citation, Wisconsin
failed to adopt the proposal at that time.44
¶16 Meanwhile, an AALL committee, the Task Force on Citation Formats, completed its work.45 The task force’s report notes that while “traditional legal citation
form is dependent on the book medium,” most legal resources begin their lives as
electronic resources.46 After much study of the issue, the task force recommended
adopting the Wisconsin format because it was medium-neutral and would increase
access to legal materials.47 The ABA considered the issue in 1996 with similar
results.48 By the late 1990s, eleven states had adopted a universal citation format as
the required citation format for court filings, and at least some advocates hoped that
the universal citation movement was gaining ground.49
¶17 However, the movement met resistance from the courts. On April 3, 1997,
the U.S. Judicial Conference Committee on Automation and Technology held a
hearing to consider the issue.50 Thirteen witnesses testified, and while the witnesses

38. The Final Report of the Task Force on Citation Formats, 87 Law Libr. J. 577, 585 (1995) [hereinafter Final Report]; Judy Meadows, The Path to Citation Reform, AALL Spectrum, July 1998, at 13.
39. Marcia J. Koslov, What Is the Citation Proposal?, Wis. Law., Feb. 1995, at 10.
40. Id.
41. Id.
42. Id. at 11.
43. Id.
44. Robert J. Ambrogi, Internet Use Creates Call for New Citation System, Res Gestae, Apr. 1996,
at 35.
45. See Final Report, supra note 38.
46. Id. at 590, 592.
47. Id. at 595–97.
48. Jill Schachner Chanen, In the Matter of Cites: ABA Committee Studies Pros, Cons of Current
West System, A.B.A. J., Feb. 1996, at 87; Kenneth Jost, Split Decisions on Citations: Judges Consider Pros
and Cons of ABA Proposal for Universal System, A.B.A. J., June 1997, at 102.
49. Meadows, supra note 38, at 15.
50. ABA Citation Proposal Hearing Before the Automation Comm. of the U.S. Judicial Comm. 1
(1997) [hereinafter Hearing]; Jost, supra note 48, at 102.
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emphasized several advantages of universal citation, the weak spots in the supporters’ arguments were particularly apparent during this hearing.
¶18 One of the first witnesses in favor of the proposal was J.D. Fleming, a trial
lawyer who had headed the ABA’s Special Committee on Citations.51 The proposal,
Fleming testified, would reduce the cost of legal materials because it was cheaper
to produce a CD-ROM and would save space because a CD can fit in a person’s
pocket while a volume of the federal reporter cannot.52 He also repeated the typical
justification for a new citation system: that “traditional citation doesn’t work for
electronic citation” because “you don’t know the volume, you don’t know the page
number.”53
¶19 However, at least one committee member was concerned about whether
the ABA proposal required electronic publication. Fleming responded by stating
the proposal was agnostic in that it made no requirements regarding the type of
publication; rather “it simply requires the number and the paragraph number in
the case.”54 By emphasizing that the proposal did not require the use of any particular medium, Fleming’s testimony suggested that he and other supporters envisioned that attorneys would use precedent in the same way as before despite the
newly available technology.
¶20 The testimony of James Carbine further supported this conclusion. Testifying on behalf of the ABA,55 Carbine stated that one of the goals of the ABA committee was to adopt a system that “would cause the smallest change in the way we
do things.”56
¶21 Another concern voiced by the judges was that electronic distribution of
cases would foster a tendency to “analyze opinions by looking at paragraphs in
isolation.”57 Marc Rotenberg, an adjunct professor at Georgetown Law Center,
responded to the committee’s concern by reminding members that professors would
continue to teach law students the traditional methods of analysis: “a good teacher
focuses on the substance of the text and the content of the opinion.”58 As will be
shown later, this focus on the content of the opinion fails to consider the way in
which the medium used to convey information affects the meaning conveyed.
¶22 The witnesses also failed to supply adequate responses to how citation
reform would affect attorneys who continued to use traditional media. Judge Barbadaro, the chair of the committee, noted a preference for reading legal materials
out of books and asked one witness how a legal researcher would find an opinion
in a book using the universal citation method.59 The witness replied that West
could employ the redundant solution of putting the new citations in the books in
tandem with its citation system.60 Another witness suggested conversion tables.61
Neither of these solutions satisfied the judges. And, in fact, these responses failed
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.

Hearing, supra note 50, at 18.
Id. at 21–22.
Id. at 23.
Id. at 22.
Id. at 30.
Id. at 31.
Id. at 65.
Id.
Id. at 49.
Id. at 49–50.
Id. at 28.
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to consider important practical difficulties. For example, one solution would
require book publishers to place additional citation information on the spine of the
reporters. While that solution may work well for a reporter that includes cases from
only one court, most West reporters include cases from several jurisdictions. As the
West representative testified, “In the Federal Courts, unless there’s one overall numbering system [that applies to all the courts from all the jurisdictions], there simply
wouldn’t be room on the spine.”62
¶23 Another area of unanswered concern involved computer literacy. One judge
noted, “many of my colleagues who went to law schools before Westlaw and Lexis
aren’t computer users anyway.”63 Rotenburg suggested merely that “virtually every
law student today is comfortable using Lexis and Westlaw by the end of their first
year of law school” and “more and more, the creators of legal information are distributing that information on the Internet.”64 That attitude of inevitability did little
to encourage action by judges who were not yet comfortable with electronic
resources. When the committee ultimately issued its report, it declined to adopt the
ABA’s recommendation.65
¶24 Thereafter, the citation reform movement fizzled. In 2011, one commentator observed that the movement was “not much further along than we were back in
the mid-1990s during the citation war of words.”66 However, since the 1990s, computers have taken an increasingly prominent role in society, including the legal
profession. Today, members of the legal community overwhelmingly access case
law “through the use of electronic databases on the Internet.”67 Given the arguments
of the proponents of citation reform—especially that the new format was especially
suited to electronic media—this result is anomalous. The theoretical basis of media
studies can provide insight into this anomalous result. Those theories explain why
the movement failed and suggest compelling reasons for continuing to consider
alternatives in the choice of medium and information systems, including citation,
used to access and identify legal materials.
Theoretical Analysis: Blind Spots and Signposts from the Past
¶25 McLuhan has his share of critics, but his ideas are central to media studies

because he “was probably the first North American critic to inspect carefully the
forms the stuff in mass media took and then wonder precisely how these forms
influenced people.”68 McLuhan’s work “created a discipline, provided it with a theoretical basis, and devised paradigms and techniques for examining media as
messages.”69 Although McLuhan’s work was wide-ranging, three of his underlying
ideas in particular provide a useful construct for the legal citation debate: (1) his
62. Id. at 79.
63. Jost, supra note 48, at 102.
64. Hearing, supra note 50, at 88–89.
65. Judicial Conf. of the United States, Report of the Proceedings of the Judicial Conference of the United States 53 (Sept. 23, 1997), http://www.uscourts.gov/sites/default/files/1997-09
_0.pdf [https://perma.cc/R3RB-BZLT].
66. White Paper, supra note 1, at 353, ¶ 62.
67. Mills, supra note 3, at 933.
68. McLuhan, (Herbert) Marshall (1911–1980), in 4 Major 21st Century Writers 131 (Tracey
Matthews & Tracey Watson eds., 2005).
69. Gibson, supra note 10, at 144.
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insight that many approach new technology by looking through the rearview mirror, (2) his central idea that “the medium is the message,” and (3) his suggestion
that the effects of any new medium can be predicted by examining past patterns of
technological change.
¶26 The first of McLuhan’s ideas involves how people respond to change, and it
helps explain why the citation reform movement failed. According to McLuhan,
individuals have difficulty perceiving the effects of a new medium because their
patterns of thought have been structured by the old medium. Thus, initially, the
content of a new medium is always an older medium.70 For example, in the first
decades of print, “it was not uncommon for the purchaser of a printed book to take
it to a scribe to have it copied and illustrated.”71
¶27 The legal citation debate shows evidence of this rearview mirror approach.
For example, most courts still post digital versions of judicial opinions “that are
designed to replicate the paper ‘slip opinions’ for which they substitute.”72 This idea
was also apparent in the arguments made by the supporters of universal citation.
In attempts to assuage fears, supporters argued the new technologies would not
change the way law was practiced.73 These arguments rested on the implicit
assumption that a new citation format was all that was needed to realize the advantages of electronic legal resources, such as lower costs. Thus, McLuhan’s prediction
that the content of a new medium is always an older medium and that people view
technological change through the rearview mirror fits the facts of the legal citation
debate. Moreover, McLuhan’s ideas suggest it was natural and perhaps inevitable
for the first electronic legal materials to mimic print resources. In the mid-1990s,
barely two decades after the first legal database was introduced, the time had not
yet come for universal citation format because the legal community was still in the
period of buggy-whip holders on horseless carriages.
¶28 Now, however, the facts demonstrate the technology is changing the way
society envisions law and the way lawyers practice law. This coincides with another
of McLuhan’s central ideas, that “the medium is the message.”74 By medium, McLuhan meant any technological extension of man, including writing, print, and television, among many others.75 In McLuhan’s thought, “the ‘message’ of any medium
or technology is the change of scale or pace or pattern that it introduces into
human affairs.”76 Thus, the message of a particular medium has little or nothing to
do with its content; rather it describes the medium’s effects or consequences on
society.77 Applied to the legal citation debate, this idea means the fundamental
inquiry should be how the electronic delivery of legal information changes or
affects legal analysis and practice.
¶29 The proponents of citation reform failed to recognize this key issue. As
discussed above, proponents called their format “medium-neutral” and suggested

70.
71.
72.
73.
74.
75.
76.
77.

Id. at 151; McLuhan, supra note 8, at 91.
Marshall McLuhan, Understanding Media: The Extensions of Man 173 (1964).
Martin, supra note 9, at 37.
Hearing, supra note 50, at 31.
McLuhan, (Herbert) Marshall, supra note 68, at 131; Gibson, supra note 10, at 148.
Gibson, supra note 10, at 148; McLuhan, supra note 71, at 7.
McLuhan, supra note 71, at 8.
Gibson, supra note 10, at 149.
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it was suitable for all media.78 This nomenclature ignored the profound differences
between electronic and print texts. As the inadequate responses during the hearing
before the U.S. Judicial Conference Committee on Automation show, the supposedly medium-neutral citation format did not work very well for print resources.
Similarly, it may not work very well as electronic legal texts continue to change the
way lawyers and judges access and use legal information. Although predicting the
future is always a perilous business, several developments in the past two decades
show fundamental shifts in the traditional assumptions on which the American
legal system is based. These areas include not only new uses of precedent but perhaps even a decline in the importance of precedent. These changes further suggest
that different ways of thinking about citation are needed.
¶30 The most visible and thus perhaps the least far-reaching change that digital
technologies have fostered is a set of new ways to use case law resources. Traditionally, legal reasoning is based on the text of legal cases. Lawyers read cases and
attempt to convince judges that the current case is sufficiently like a particular
previous case that it should be decided the same way.79 However, new types of legal
argument developed after the advent of case law databases.
¶31 One new type of legal argument involves a quantitative approach to precedent. Some lawyers began to search the databases, explain their searches, and create
legal arguments based on those searches rather than on the text of the legal documents themselves.80 For example, an attorney could take a quantitative approach to
precedent by collecting hundreds or thousands of cases though a database search
and attempt to show a judge that a particular course of action is advisable because
a majority of cases had been decided that way.81
¶32 Another possibility presented by electronic dissemination of cases is the
inclusion of nontextual data. For example, in trademark cases in the 1990s, the U.S.
Supreme Court struggled to create textual descriptions of trade dress, but in the
first decade of the twenty-first century, at least ten of the Court’s opinions have
included graphical material and one included a link to a digital video file.82
¶33 These developments suggest changes in the way lawyers approach legal
reasoning as a result of the new digital medium. Thus, to use McLuhan’s terminology, the medium is the message. The message is that quantitative analysis and
audiovisual materials are becoming more important in legal reasoning as a result of
the digital delivery of judicial cases. Thus, a citation system designed to pinpoint
textual material, whether in an electronic database or a print book, may not meet
the needs of a legal researcher in the emerging environment.
¶34 These are merely surface changes. That is, adding graphics to an opinion
does not change its fundamental, authoritative value or the fact that an attorney
must examine it to determine the law. But digital access to resources could set more
crucial changes in motion. For example, the emergence of what one author calls
robolawyers could decrease the importance of precedent in its traditional sense.83
78. Final Report, supra note 38, at 583; Koslov, supra note 39, at 10.
79. Healey, supra note 11, at 68.
80. Brenner, supra note 11, at 271–79.
81. Id.
82. Martin, supra note 9, at 40–41.
83. Jason Koebler, Rise of the Robolawyers: How Legal Representation Could Come to Resemble
TurboTax, Atlantic, Apr. 2017, at 26.
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¶35 Recently, AI projects have used electronic databases of legal resources to

complete routine attorney research tasks. ROSS Intelligence, a product produced
by IBM, is preloaded with sources on bankruptcy law and, after training, is able to
produce lists of citations with explanatory text in much the same format as a traditional legal research memorandum.84 This functionality releases young attorneys
to do more creative tasks.85 This development, if its use becomes widespread, could
fundamentally alter the nature of attorneys’ work.
¶36 A similar development is the chatbot named DoNotPay.86 The chatbot
helps people fight parking tickets by asking questions and generating letters to be
submitted to the authorities.87 As Koebler envisions it, programs like this will take
over the simpler areas of law, and human attorneys will be freed to work on more
complex cases.88 Tools such as ROSS and DoNotPay have the potential to benefit
our legal system in many ways, such as increasing access to justice.89
¶37 What these predictions miss, however, is the source of the law used by such
programs. With proprietary programs like ROSS, questions remain about exactly
which sources of law the program searches, and attorneys cannot be certain
whether the program searches appellate court cases or trial court orders or relevant
local court rules or any of the other myriad sources attorneys routinely rely on.90
The law applied by chatbots like DoNotPay is even more removed from traditional
notions of precedent. The law they apply likely comes from the application of
simple statutory rules or amalgams of cases from free web-based legal resources.
When employing such sources, a hyperlink makes much more sense as a citation
than a traditional legal citation or even a case reference using a form of mediumneutral citation like those proposed by the supporters of the citation reform
movement.
¶38 Finally, the theories of media studies provide reasons to attempt the difficult work of prediction, and McLuhan’s ideas offer suggestions for where to look
for guidance. We as a society must prioritize this work because methods of organizing and disseminating information affect the structure of society. Moreover, by
looking to past changes in media, we can learn about the potential effects of the
present change in media.
¶39 As Ethan Katsh, a scholar who applies media studies theories to the development and use of television in the legal arena, notes, “communications media are
mistakenly looked at in terms of their content and not in terms of the influential
qualities of the particular medium.”91 But the primary medium a society adopts can
affect its values because different types of information pass more easily through
some media than through others. As Katsh explains, “abstract ideas and concepts,
for example, are much more easily communicated in print than in televised form,
84. Sherry Xin Chen & Mary Ann Neary, Artificial Intelligence, Legal Research, and Law Librarians, AALL Spectrum, May/June 2017, at 16, 17–18. See also Jamie J. Baker, 2018: A Legal Research
Odyssey: Artificial Intelligence as Disruptor, 110 Law Libr. J. 5, 14–16, 2018 Law Libr. J. 1, ¶¶ 36–39.
85. Chen & Neary, supra note 84, at 17–18.
86. Koebler, supra note 84, at 26.
87. Id. at 26–27.
88. Id. at 27.
89. Id.
90. Chen & Neary, supra note 84, at 18.
91. Katsh, supra note 27, at 637.
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whereas for portraying violent conflict or farcical humor, the opposite is true.”92
The result is that “depending on which media are dominant in society, certain kinds
of information will be communicated more often and become more important in
society while others will become less so.”93 Thus, when society adopts certain media
over others, society implicitly adopts values. If we as members of society do not
study and attempt to predict the effects of media on society, those values will be
chosen for us.
¶40 And the theories of media studies, through the ideas of McLuhan, provide
one way to help predict those effects. According to McLuhan, the introduction of a
new medium allows one to see the changes wrought by a previous medium more
clearly.94 Thus, “a kind of alchemical foreknowledge of all the future effects of any
new medium is possible.”95 That is, one way to predict the consequences of this
change is to look at previous changes, such as the shift from orality to literacy and
the shift from manuscript culture to print culture.96 As McLuhan stated, “the future
of the future is the present,” meaning “that if you examine the present deeply
enough, you will find all possible futures.”97 So, by examining how the introduction
of previous media changed the practice of law, we may predict how the legal profession will change in response to the introduction of digital media.
¶41 Some historians have suggested that the advent of writing prompted more
analytic, linear thinking.98 McLuhan predicted the reverse will be true in the digital
age because any new medium obsolesces existing balance.99 Such a shift away from
linear thinking is seen in new versions of legal materials. For example, a researcher
who accesses a case through an Internet database can use hyperlinks to navigate to
different parts of the opinion as well as to related cases and resources, integrating
multiple types of information in a nonlinear way that is difficult in the print
format.100
¶42 Another place to look for clues about the changes approaching is the shift
from manuscript culture to print culture. Important for the analysis here, the English legal community was very willing to adopt print as a medium; the first English
law books were printed only five years after the first book was printed in England.101 Over time, the law library and the law book became central to legal education and practice.102 This reliance on print in turn fostered reliance on the concept
of precedent.103 A system of law based on precedent is based on abstract ideals and
fosters values of consistency and predictability.104 These strands combined to create

92. Id. at 641.
93. Id.
94. McLuhan, supra note 8, at 7–8.
95. Id. at 8.
96. Gibson, supra note 10, at 158.
97. McLuhan, supra note 8, at 93.
98. Walter J. Ong, Orality and Literacy: The Technologizing of the Word 100–05 (1982).
99. Marshall McLuhan, Laws of the Media, 70 ETC 449, 455 (2013).
100. Peter W. Martin, Possible Futures for the Legal Treatise in an Environment of Wikis,
Blogs, and Myriad Online Primary Law Sources, 108 Law Libr. J. 7, 19, 2016 Law Libr. J. 1, ¶ 29.
101. Katsh, supra note 27, at 644.
102. Id. at 644–45.
103. Id. at 645.
104. Id. at 651.
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the liberal legal order that we know today, but it is possible to envision systems of
law based on other values, such as custom or community consensus.105
¶43 Katsh and other scholars suggest that a system of precedent cannot operate
where there is too much case law.106 The reason for this is that the idea of precedent
requires consistency with prior cases but, when the mass of case law becomes too
large, inconsistencies develop and the “myth of certainty” will be exposed.107 Thus,
we may expect a return to some concept of case law similar to that employed before
the development of print reporters: that cases were merely evidence of law.108 In
such a system, fundamental law, in turn, may be thought to come from statutes, or
public consensus, or natural law.109 Knowing that this may occur empowers political actors to choose the source of fundamental law in accordance with preferred
values.
¶44 These changes suggest that what is needed is not a new citation format, but
a new way of thinking about citation. The idea that one needs to cite to a single
authoritative text is rooted in the mindset created by print technology and a legal
system rooted in the application of precedent. But those underlying values are
shifting with the adoption of electronic legal resources. In a world where the information is provided in digital format, perhaps citation should be by hyperlink or
digital object identifier. While such a system has certain fundamental challenges
such as “link rot” and how to make such citations accessible to those using print
sources, the idea would get stakeholders thinking outside the print box.
Conclusion
¶45 The proliferation of digital texts is profoundly affecting the way individuals
in the legal community think, communicate, and go about the business of justice.
The differences in media caused old citation formats to become cumbersome. This
situation prompted the citation reform movement of the 1990s, but that movement
ultimately failed. Examining that failure in light of the theories of media studies
explains the failure and suggests the direction future developments might take. The
citation reform movement failed because the legal community had not yet fully
adapted to the new medium. That is, to put it in McLuhan’s terms, they did not
realize that “the medium is the message.” Legal opinions delivered electronically at
that time were, and to a large extent still are, merely horseless carriages with buggywhip holders. Today, opinions with hyperlinks, quantitative approaches to legal
reasoning, and the use of AI in legal research show new possibilities for the structures of legal thought and legal practice. With those new possibilities, new ways of
thinking about citation, rather than simply new formats, are necessary.
¶46 Given the difficulties of predicting the future and the inherent limitations
of viewing technological change through the rearview mirror, it might seem that
concluding citation reform is doomed to fail is a call to inaction. And some promi105. Id. at 651–55.
106. Brenner, supra note 11, at 9; Katsh, supra note 27, at 658.
107. Katsh, supra note 27, at 659.
108. Brenner, supra note 11, at 157.
109. R. Ben Brown, Judging in the Days of the Early Republic: A Critique of Judge Richard
Arnold’s Use of History in Anastasoff v. United States, 3 J. App. Prac. & Process 355, 360–61 (2001);
Katsh, supra note 27, at 660–61.
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nent scholars in this area have essentially asserted just that. As Professor Robert
Berring stated in 1995, “[t]o create the citation system first, in hopes that a new
information system will grow, is to put the cart before the horse.”110 He asserted the
current citation system developed organically in response to the practices of the
legal profession and suggested that to the extent a new citation system is necessary,
it too would grow organically in response to the new electronic environment.111 But
this path overlooks the substantial impact media have on how we think about the
content conveyed and how we structure society accordingly. The medium used to
convey legal information affects the structures of law and ultimately society. In
turn, those structures foster certain values and impede others.112 If we as a society
do not attempt the difficult work of prediction, we abdicate our opportunity to
choose the values that govern us.

110. Robert Berring, On Not Throwing Out the Baby: Planning the Future of Legal Information, 83 Calif. L. Rev. 615, 633 (1995).
111. Id. at 631–33.
112. Katsh, supra note 27, at 641.
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A History of the Digests*
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The thousands of reported cases accumulated in the nineteenth century led to the
compilation of digests of the case law. The West Publishing Company triumphed in
its publication of digests, as lawyers have used its Key Number scheme of organizing
the law for more than a century.
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Introduction
¶1 On the basis that nothing should ever be done for the first time, some courts
refuse to consider arguments unsupported by case citations.1 So attorneys become
“Sherlock Holmes, hunting some precedent in some case, confidently assured that
if the search be long enough and far enough some apparently parallel case may be
found to justify even the most absurd and ridiculous contention.”2 It can be a form
of obsessive-compulsive disorder.3
* © Michael O. Eshleman, 2018.
** County Attorney for Otero County, New Mexico, Alamogordo, New Mexico.
1. E.g., Wilburn v. Stewart, 794 P.2d 1197, 1201 (N.M. 1990) (“Issues raised in appellate briefs
that are unsupported by cited authority will not be reviewed by us on appeal.”); see also Case of Proclamations, 12 Co. Rep. 74, 77 Eng. Rep. 1352 (K.B. 1611) (recognizing that there is a first time for
everything).
2. State v. Rose, 106 N.E. 50, 52 (Ohio 1914).
3. Cf. Robert C. Berring, Collapse of the Structure of the Legal Research Universe: The Imperative
of Digital Information, 69 Wash. L. Rev. 9, 13 (1994) (“Finding the case that contained the exact point,
the case on ‘all fours,’ became an obsession.”).
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¶2 Common-law courts such as America’s and England’s operate in the world

of stare decisis, that the precedents set in past cases control the outcomes of today’s.4
Decisions are the cornerstone of law, the nineteenth century efforts at codifying the
law having failed.5 Law students do not use textbooks but rather study casebooks
filled with decisions.6 Law libraries are filled with reporters—books of cases.
¶3 The U.S. Supreme Court is the last word in the American legal system. “We
are not final because we are infallible, but we are infallible only because we are
final,” said Justice Robert H. Jackson.7 In the hierarchy of federal courts, the
Supreme Court binds all courts, a U.S. court of appeals binds the district courts
within its circuit, and the district courts bind nobody else—not even themselves.8
A similar principle applies in the state courts.
¶4 Even when a past decision isn’t binding—because it isn’t “on all fours” with
the current case or is from a court that does not outrank the one hearing today’s
case—for example from another state’s courts—it can still be cited as “persuasive”
authority, analogizing yesterday’s case to today’s.9
¶5 So how do lawyers find cases to cite? The “Truly Excellent Method” starts
with a good case on the topic. From that one can chase citations, both internal—
what the case cites—and external—what cases cite it, as well as searching for similar cases by the headnotes and Key Numbers, discussed below.10
¶6 But if an attorney doesn’t have a case at all, what happens then? The attorney
can find precedent “through the facts of the client’s case[] commonly called the
Fact Approach; and the approach through the legal principles in the case is commonly called the Topic Approach.”11 That’s where digests come in.
The Volumes of Decisions
¶7 At one time, a lawyer could reasonably have read the entirety of the reports

covering his state.12 There were only eighteen volumes of American reports in
1818, 473 in 1836, and 545 in 1839.13 Nineteenth century lawyers were already
concerned about there being too many decisions.14 “A multiplicity of law reports is

4. Stare decisis, Black’s Law Dictionary 1626 (10th ed. 2014).
5. See, e.g., Gunther A. Weiss, The Enchantment of Codification in the Common-Law World, 25
Yale J. Int’l L. 435 (2000).
6. See, e.g., John Jay Osborne, The Paper Chase (1971).
7. Brown v. Allen, 344 U.S. 443, 540 (1953) (Jackson, J., concurring).
8. Camreta v. Greene, 563 U.S. 692, 709 n.7 (2011).
9. See Rita Reusch, The Search for Analogous Legal Authority: How to Find It When You Don’t
Know What You’re Looking For?, Legal Reference Servs. Q., Fall 1984, at 33, 33.
10. Robert C. Berring & Elizabeth A. Edinger, Legal Research Survival Manual 47–48
(2002).
11. West Publishing Co., Manual of National Reporter System, and All Key-Number
Digests, Including the American Digest System, Federal, State, and Reporter Digests: How to
Find the Case in Point 13 (1946).
12. See Richard A. Danner, Influences of the Digest Classification System: What Can We Know?,
33 Legal Reference Servs. Q. 117, 121 (2014).
13. Thomas J. Young, Jr., A Look at American Law Reporting in the 19th Century, 68 Law Libr. J.
294, 300 (1975).
14. Report of the Committee on Law Reporting and Digesting, 21 Ann. Rep. A.B.A. 437, 442–46
(1898).
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a great evil,” wrote an English attorney in 1885.15 In that year, there were 3798 volumes of American reports extant.16 By 1910, there were 8208 volumes of reports
plus 2000 volumes of collections of decisions.17
¶8 In England, the semi-official Law Reports were established in 1865 with the
express purpose of publishing only the important decisions.18 The same idea was
behind the “Trinity Series” of reports—American Reports, American Decisions, and
American State Reports—published in 300 volumes up to 1911.19
Blankets of Cases
¶9 But selective reporting lost to comprehensive or “blanket” reporting with the
advent of the National Reporter System, created in the 1880s.20 Blanket reporting was
the policy of John B. West, a Minnesotan who in 1872 founded what became the West
Publishing Company, a business that dominated American legal publishing for most
of the twentieth century.21 At the time West began the National Reporter System, the
official reports of decisions, published by the state supreme courts’ official reporters
at a high cost, came out years after the decisions were filed.22 West’s innovation was to
group states in a single set of reports that would be issued first in magazine format as
advance sheets and then bound in permanent form.23
¶10 The company in 1877 began the Syllabi, a weekly newspaper containing
summaries of Minnesota cases.24 After six months, it was replaced by the Northwestern Reporter, covering Minnesota and Wisconsin. In 1879, West began a new
enlarged North Western Reporter, printing in full all the decisions of the supreme
courts of the Dakota Territory (which in 1889 became the states of North Dakota
and South Dakota), Iowa, Michigan, Minnesota, Nebraska, and Wisconsin.25 West
could quickly put new cases in the hands of lawyers at a low price because the large
circulation in multiple states produced economies of scale the official reports could
15. Nathaniel Lindley, The History of the Law Reports, 1 Law Q. Rev. 137, 149 (1885) (Eng.).
16. Charles Warren, A History of the American Bar 557 (1911).
17. Id.
18. See generally W.T.S. Daniel, The History & Origin of the Law Reports (1884). See also Peter
Clinch, The Establishment vs. Butterworths: New Light on a Little Known Chapter in the History of
English Law Reporting, 19 Anglo-Am. L. Rev. 209 (1990) (reporting on how the British government in
the 1930s tried to officially suppress competition to the Law Reports, which were found wanting by
lawyers because of their price and slowness).
19. Rebecca Laurens Love Notz, Legal Bibliography and Legal Research 121–23 (3d ed.
1952); Ervin H. Pollack, Fundamentals of Legal Research 88 (1956); Erwin C. Surrency, A History of American Law Publishing 53–54 (1990).
20. John B. West, A Symposium of Law Publishers, 23 Am. L. Rev. 400, 403–07 (1889).
21. See generally William Marvin, West Publishing Company: Origin, Growth, Leadership
(1969) (official company history); Ross E. Davies, How West Law Was Made: The Company, Its Products, and Its Promotions, 6 Charleston L. Rev. 231 (2012); Robert M. Jarvis, John B. West: Founder
of the West Publishing Company, 50 Am. J. Legal Hist. 1 (2008-2010); Joe Morehead, All Cases Great
and Small: The West Publishing Company Saga, Serials Libr., no. 1/2, 1988, at 3; Thomas A. Woxland,
“Forever Associated with the Practice of Law”: The Early Years of the West Publishing Company, Legal
Reference Servs. Q., Spring 1985, at 115.
22. West, supra note 20, at 401–03.
23. Id. at 404–05.
24. See The Syllabi: Genesis of the National Reporter System (2011) (reprinting the entire
six-month run of the Syllabi).
25. Marvin, supra note 21, at 38.
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not match.26 A competing legal publisher tried its own multistate reporters, but the
venture was short lived.27
¶11 West added six more “regional reporters” to cover all the states: North Eastern
Reporter (established 1885), Atlantic Reporter (1885), South Eastern Reporter (1887),
Southern Reporter (1887), South Western Reporter (1886), and Pacific Reporter
(1883).28 Federal cases were covered by West’s Supreme Court Reporter (1883) and the
Federal Reporter (1880). A unit specific to the multitude of Empire State cases, the
New York Supplement, began in 1888.29 West bragged that it published thousands of
decisions omitted from states’ official reports—9000 from Texas alone.30
¶12 The flood of decisions published by West was immense: 15,000 cases a year
in 1894.31 By 1904, the National Reporter System had published 348,121 cases—
and it had not retrospectively included state decisions.32
¶13 New reporters increased the numbers. West’s Federal Supplement, created
in 1933 to take federal trial court decisions out of the Federal Reporter, today issues
a thousand-page volume every week. West added Federal Rules Decisions in 1940
to report procedural rulings, the Bankruptcy Reporter in 1978, the Military Justice
Reporter for appeals of courts-martial in 1978, the United States Claims Court
Reporter in 1983 and the Federal Claims Reporter in 1992 for the U.S. Claims Court
and the U.S. Court of Federal Claims, respectively, the state-specific California
Reporter in 1960, and the American Tribal Court Reporter in 2010.33
¶14 Thousands more cases appear in the dozens of single-subject reporters—
many of them loose-leaf services—on taxation, admiralty, securities law, and other
topics.34 The advent of computers means that tens of thousands more “unpublished” decisions are available online.35 West in 2001 even started the Federal
Appendix to put into print “unpublished” decisions.36 More than nine million decisions are now available to American lawyers.37
26. Robert C. Berring, Full-Text Databases and Legal Research: Backing into the Future, 1 High
Tech. L.J. 27, 30 (1986); Charles C. Soule, A Symposium of Law Publishers, 23 Am. L. Rev. 396, 399
(1889).
27 See Surrency, supra note 19, at 53; The New “Reporters,” 19 Am. L. Rev. 930 (1885).
28. Marvin, supra note 21, at 46–47.
29. Id. at 47.
30. William M. Lile et al., Brief Making and the Use of Law Books 138 (Nathan Abbott ed.,
1st ed. 1906) (giving statement in book published by West).
31. The Home Establishment of the “National Reporter System,” 1 Cornell L.J. 99, 99 (1894).
32. Lile et al., supra note 30, at 137 (giving statement in book published by West).
33. George S. Grossman, Legal Research: Historical Foundations of the Electronic Age 76
(1994) (listing West reporters save last); Bonnie Shucha, “Whatever Tribal Precedent There May Be”:
The (Un)availability of Tribal Law, 106 Law Libr. J. 199, 208, 2014 Law Libr. J. 11, app. (describing the
American Tribal Court Reporter).
34. J. Myron Jacobstein & Roy M. Mersky, Fundamentals of Legal Research 252–57 (3d ed.
1985) (discussing loose-leaf services).
35. Michael Hannon, A Closer Look at Unpublished Opinions in the United States Court of
Appeals, 3 J. App. Prac. & Process 199, 204–213 (2001) (discussing online access through Westlaw and
Lexis to unpublished decisions). For more on unpublished decisions, see, e.g., William L. Reynolds
& William M. Richman, An Evaluation of Limited Publication in the United States Courts of Appeals:
The Price of Reform, 48 U. Chi. L. Rev. 573 (1981); David C. Vladeck & Mitu Gulati, Judicial Triage:
Reflections on the Debate Over Unpublished Opinions, 62 Wash. & Lee L. Rev. 1667 (2005).
36. Stephen R. Barnett, From Anastasoff to Hart to West’s Federal Appendix: The Ground Shifts
Under No-Citation Rules, 4 J. App. Prac. & Process 1, 2–3 (2002); Brian P. Brooks, Publishing Unpublished Opinions: A Review of the Federal Appendix, 5 Green Bag 2d 259 (2002).
37. Susan Nevelow Mart, The Relevance of Results Generated by Human Indexing and Computer
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Headnotes
¶15 So how to find the useful needles in the haystacks of decisions? Abridgments and treatises had been published for centuries.38 Roscoe Pound traced the
stages of legal classification: first the Roman Institutes, then the medieval glossators
who annotated the Institutes, the commentators who further added notes to this
material, the humanists who logically tried to arrange the law anew, the followers
of natural law in the seventeenth and eighteenth centuries, and the analytical movement of the nineteenth century.39 “Traces of the first headnotes appear” in manuscripts from the thirteenth century.40 Sir James Burrow is credited with inventing
the modern headnote in his reports of decisions of the King’s Bench during the time
of Lord Mansfield.41
¶16 But regardless of the historical and philosophical approaches, the massive
growth in case law in the nineteenth century made necessary practical ways for
lawyers to find the law since “practitioners seldom are interested in how their problem might be assigned in a theoretical classification. They want the materials of
research so arranged as to be most easily accessible.”42 This need was met by the
digests. Without the digests, claimed Frederick C. Hicks, the law librarian at Yale,
“the whole fabric of the common law would long ago have broken down.”43
¶17 Abstracts of the law in cases appear in modern reports at the head of each
case: “headnotes.” They are not the law.44 They are “produced by an editor who
reads the case for you and attempts to extract each point of law that is resolved in
the case.”45 As a case may contain multiple points of law, it might be assigned multiple headnotes. One legal research manual published sixty years ago said cases with
forty headnotes were already common.46 These headnotes are nearly all written by
the commercial publishers; a very few courts such as Nebraska use official courtwritten headnotes.47 Occasionally, Westlaw and Lexis in digitizing older reporters
will err, attributing a reporter’s headnote to the court.48

Algorithms: A Study of West’s Headnotes and Key Numbers and LexisNexis’s Headnotes and Topics, 102
Law Libr. J. 221, 222, 2010 Law Libr. J. 13, ¶ 4.
38. See John D. Cowley, A Bibliography of Abridgments, Digests, Dictionaries, and Indexes
of English Law to the Year 1800 (Wm. W. Gaunt & Sons 1979) (1932).
39. Roscoe Pound, Classification of Law, 37 Harv. L. Rev. 933, 951–58 (1924).
40. Greg Wurzer, The Legal Headnote and the History of Law Reporting, Can. L. Libr. Rev., no. 1,
2017, at 10.
41. Id. at 13.
42. Frederick C. Hicks, Materials and Methods of Legal Research 224 (3d ed. 1942).
43. Frederick C. Hicks, Materials and Methods of Legal Research 251 (1st ed. 1923).
44. See, e.g., United States v. Detroit Lumber Co., 200 U.S. 321, 337 (1906).
45. Berring & Edinger, supra note 10, at 31.
46. Miles O. Price & Harry Bitner, Effective Legal Research: A Practical Manual of Law
Books and Their Use 159 (1953).
47. See Richard F. Jones, The Role of Official Headnotes in Legal Research, 59 Law Libr. J. 277
(1966). For a recent example of a Nebraska official headnote, see State ex rel. Connor H. v. Blake G.,
856 N.W.2d 295, 296 (Neb. 2014) (“Minors: Names: Appeal and Error. An appellate court reviews a
trial court’s decision concerning a requested change in the surname of a minor de novo on the record
and reaches a conclusion independent of the findings of the trial court.”).
48. E.g., Amelia Landenberger, Historical Headnotes: A Case Study of a Research Problem, 45
Colo. Law., Feb. 2016, at 61 (reporting how a headnote to Marbury v. Madison, 5 U.S. (1 Cranch)
137 (1803), by William Cranch, the U.S. Supreme Court’s second reporter of decisions, was included
online as part of the text of the decision).

239

240

LAW LIBRARY JOURNAL

Vol. 110:2 [2018-10]

¶18 The Ohio Supreme Court writes headnotes, called a syllabus in that court.

Ohio’s unique practice, dating to before the Civil War, was that the syllabus—and
not the text of the decision—was the law.49 “The syllabus of a Supreme Court opinion states the controlling point or points of law decided in and necessarily arising
from the facts of the specific case before the Court for adjudication.”50
¶19 Take an Ohio decision on public access to a juvenile court proceeding, State
ex rel. Dispatch Printing Co. v. Lias.51 The first of the six paragraphs of its syllabus
reads:
Unless summarily denied, a motion of a party to a juvenile court proceeding requesting that
the proceedings be closed to the press and public, requires the juvenile court to conduct an
evidentiary hearing to determine whether closure of the proceeding is warranted. Closure
of the proceeding may be warranted upon a showing by the juvenile court that it has followed the standards set forth in In re T.R., and that there are no reasonable alternatives to
closure.52

¶20 An organized collection of headnotes forms a digest.53 Miles O. Price and

Harry Bitner in the first edition of their widely used text Effective Legal Research
defined a digest as
a subject index to the rules of law raised or discussed in the reported cases. It is arranged
according to familiar legal principles and with cognizance of statutes and fact situations. As
such it is the most important and necessary single tool of the lawyer for getting at the law
as stated in judicial opinions.54

The paragraphs in a digest should not
state the law, but merely to present in brief for what its author thinks the case holds, pointing the way to the decision itself which contains the real law. It must state the import of the
case to such an extent as will enable the lawyer to separate the wheat from the chaff, and yet
it must be shorn of all needless verbiage that it may perform its mission with a minimum
expenditure of time and energy. The ideal paragraph therefore has three essential qualities:
accuracy, clarity, and brevity.55
49. State ex rel. Grandview Heights City Sch. Dist. Bd. of Educ. v. Morton, 339 N.E.2d 663 (Ohio
1975) (stating dicta in the syllabus is still dicta); Cassidy v. Glossip, 231 N.E.2d 64 (Ohio 1967) (stating that since 1858 the law of the case is found in the syllabus); Paul R. Baier, The True Story of the
Ohio Syllabus Rule, 1980 Y.B. Sup. Ct. Hist. Soc’y 21; cf. Parkview Hosp. v. Hosp. Serv. Ass’n of Toledo,
222 N.E.2d 314 (Ohio Ct. App. 1966) (stating there is no syllabus rule for decisions of the Ohio Court
of Appeals); Royal Indem. Co. v. McFadden, 29 N.E.2d 181 (Ohio Ct. App. 1940) (stating text of
appellate opinions control, not a syllabus).
50. Ohio R. Reporting of Opinions, R. 1(B), 3 Ohio St. 3d xxi (1982), repealed May 1, 2002,
94 Ohio St. 3d ci (2002). The 2002 version of Rule 1(B) states: “(1) The law stated in a Supreme
Court opinion is contained within its syllabus (if one is provided), and its text, including footnotes;
(2) If there is disharmony between the syllabus of an opinion and its text or footnotes, the syllabus
controls.” 94 Ohio St. 3d ci (2002). The commentary to the rule was that the syllabus rule “outlived
its usefulness.” 94 Ohio St. 3d xcv (2002); see also William M. Richman & William L. Reynolds, The
Supreme Court Rules for the Reporting of Opinions: A Critique, 46 Ohio St. L.J. 313, 323–24 (1985)
(discussing the 1982 syllabus rule).
51. 628 N.E.2d 1368 (Ohio 1994).
52. Id. at 1369.
53. See James Leonard, A Select, Annotated Bibliography of Ohio Practice Materials, 17 Ohio N.U.
L. Rev. 265, 284 (1990) (“The observant researcher will quickly notice that the summaries [in West’s
Ohio Digest] are identical to the headnotes found in the preliminary matter of cases published in
West’s North Eastern Reporter.”).
54. Price & Bitner, supra note 46, at 158.
55. Hicks, supra note 42, at 5.
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Digesting and Arranging the Law
¶21 A nineteenth century lawyer wrote:
A good Digest, not of cases, but of legal points decided in them, would be one of the most
useful of books; if well done, it would not only be invaluable to practitioners, but it would
also do more to improve the law as a science than anything which could be devised short
of an authoritative code.56

¶22 Frederick C. Hicks, author of a highly regarded treatise on legal research,

identified seven possible arrangements of legal materials:
•
•
•
•
•
•
•

A single group of ideas, arranged according to the accident of time.
Example, Law Reports.
A single group of ideas, arranged for convenience only. Example,
Dictionaries.
A single group of ideas, logically arranged. Example, Monographs.
Many groups of ideas, arranged within the groups and the groups
unarranged with respect to each other. Example, Periodicals.
Many groups of ideas, unarranged within the groups, but the groups
conveniently arranged with respect to each other. Example, Early
Abridgments.
Many groups of ideas, arranged within the group, either logically or for
convenience, and the groups conveniently arranged with respect to each
other. Example, Digests.
Many groups of ideas, arranged logically within the groups, and the groups
logically arranged with respect to each other. Example, Treatises.57

¶23 So how to divide the law? One 1890s proposal was to divide law into nine
headings: structural law (i.e., constitutional law), public law (which includes criminal law), law of persons, property, contracts, status, procedure, general principles,
and the law of nations.58 John Mallory, a top editor at West Publishing, observed
that the divisions of Blackstone’s Commentaries provided a model.59 Blackstone had
organized law into four books—“Of the Rights of Persons,” “Of the Rights of
Things,” “Of Private Wrongs,” and “Of Public Wrongs”—dividing those into a total
of 110 chapters.60

The United States Digest
¶24 The early nineteenth century saw the publication of a series of state digests

as well as digests to the U.S. Supreme Court and federal courts.61 Even a smaller
56. Lindley, supra note 15, at 147.
57. Hicks, supra note 42, at 224.
58. Russell H. Curtis, Classification of Law, 4 Annals Am. Acad. Pol. & Soc. Sci. 738, 746–52
(1894).
59. John A. Mallory, Philosophical Classification of Law, 1 Am. L. Sch. Rev. 137, 138–39 (1902).
60. 1 William Blackstone, Commentaries on the Laws of England xlii–cxx (William Carey
Jones ed., Bancroft-Whitney 1915) (1788); see also Duncan Kennedy, The Structure of Blackstone’s
Commentaries, 28 Buff. L. Rev. 205 (1979).
61. Kurt X. Metzmeier, Blazing Trails in a New Kentucky Wilderness: Early Kentucky Case Law
Digests, 93 Law Libr. J. 93, 96, 2001 Law Libr. J. 3, ¶ 7.
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state such as Kentucky had its case law analyzed in multiple digests.62 By the 1880s,
current digests were published for thirty-four states.63
¶25 Today’s digests trace their roots to the venerable Boston firm of Little,
Brown & Company, whose history of legal publishing lasted until the late twentieth
century.64 It was the firm Congress selected in 1845 to publish the Statutes at Large,
comprising all acts of Congress since 1789.65 Little, Brown in 1847 began its United
States Digest as a seven-volume digest of cases that was supplemented by annual
volumes.66
¶26 The second annual volume of the first series, covering 1848, is typical. It
digests cases from sixteen of the twenty-nine states (contained in twenty-six volumes of reports) and one volume of the U.S. Supreme Court’s decisions.67 The
volume contains a twenty-page table of contents showing the categories the cases
are filed under.68 The categories are listed alphabetically from “abandonment” to
“writ.”69 The book does not contain definitions of what each category contains. The
table of contents has many “see” entries: for example, “Factors. See Principal and
Agent,” “Joinder of Parties and Counts. See Pleading, I.”70 The longest entry in the
book is for “Equity,” which fills forty pages and contains multiple subdivisions.71
Most categories are not divided: for example, “Guaranty,” which lists twenty-one
notes from fourteen cases, the cases being arranged geographically around the
country—the first case is from Vermont, the last from Missouri.72 The next entry,
“Guardian and Ward,” has seven divisions: “appointment,” “powers,” “liabilities and
62. Id. at 96–108, ¶¶ 7–30; see also Joel Fishman, The Digests of Pennsylvania, 90 Law Libr. J. 481
(1998); Robert A. Mead, A Eulogy for New Mexico Reports: The Evolution of Appellate Publication
from 1846 to 2012, 42 N.M. L. Rev. 417, 446–47 (2012) (stating there were two locally produced digests
in New Mexico before one following West’s system was published in 1932).
63. Charles C. Soule, The Lawyers Reference Manual of Law Books and Citations 16–63
(1884) (noting digests for Alabama, Arkansas, California, Connecticut, Florida, Georgia, Illinois,
Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota,
Mississippi, Missouri, Nebraska, Nevada, New Hampshire, New Jersey, New York, North Carolina,
Ohio, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, Vermont, Virginia, and Wisconsin). The same source identified no digests for Arizona Territory, Colorado, Dakota Territory,
Delaware, the District of Columbia, Idaho Territory, Indian Territory, Montana Territory, New
Mexico Territory, Oregon, Utah Territory, Washington Territory, West Virginia, and Wyoming Territory. See also J.L. High, What Shall Be Done with the Reports?, 16 Am. L. Rev. 429 (1882) (noting large
numbers of both reports and digests being issued).
64. See Doreen Carvajal, Dutch Publisher Buying Division of Little, Brown, N.Y. Times, Aug. 29,
1996, at D3 (reporting Wolters Kluwer was buying legal publishing division of Little, Brown).
65. Resolution to Authorize the Attorney General to Contract for Copies of a Proposed Edition
of the Laws and Treaties of the United States, Act of Mar. 3, 1845, 5 Stat. 798 (1845); Resolution Relating to the Publication of the Laws of the United States, Act of Sept. 26, 1850, 9 Stat. 564 (1850). See
generally Ralph H. Dwan & Ernest R. Feidler, The Federal Statutes—Their History and Use, 22 Minn.
L. Rev. 1008 (1938); Erwin C. Surrency, The Publication of Federal Laws: A Short History, 79 Law Libr.
J. 469 (1987).
66. Lile et al., supra note 30, at 166; Frederick G. Stutz, Marking an Epoch, 2 Am. L. Sch. Rev. 171
(1908) (giving account by a West editor).
67. 2 John Phelps Putnam, United States Digest: Being a Digest of Decisions of the Courts
of Common Law, Equity, and Admiralty, in the United States, Annual Digest for 1848, at iii
(1849).
68. Id. at iv–xxiv.
69. Id.
70. Id. at xiii, xv.
71. Id. at 117–56.
72. Id. at 207–08.
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herein of their accounts,” “sale of lands of the ward,” “bonds,” “removal,” and “rights
of the ward.”73
¶27 The first entry in the book, under “Abandonment,” is a Kentucky real estate
case:
To establish a claim of non user, it must be proved that some right has been invaded and that
there has been an adverse enjoyment of it by the invader for a term sufficient to entitle him
to the benefit of the statute of limitations. Manier v. Myers, 45 Ky. (6 B. Mon.) 132 (1845).74

This is a typical length for the notes. A few give long recitations of the case facts.75
Some cases are described with multiple notes in the same category.76 Others have
notes in multiple categories: for example, Carter v. Union Bank has notes under “Bill
of Exchange,” “Amendment,” “Bond,” “Costs,” and “Waiver.”77 (This decision was
considered significant by the editors of American Decisions and reprinted there.)78
The volume ends with an index to cases, each case being listed under the names on
both sides of the “v.” and noting all the categories each case can be found under.79
To use the volumes would require an attorney to determine the nature of his or her
issue, next to decide which categories it fell into, and then to scan those categories
in multiple volumes.
¶28 Annual supplementary volumes were published until 1869 for a total of
twenty-nine volumes.80 Then the entire series was recompiled into a single fourteen-volume set, called the United States Digest, First Series, with an index to cases
as a fifteenth volume.81 Benjamin Vaughn Abbott, who had published digests for
New York and admiralty cases, compiled the new First Series for Little, Brown,
which was published 1874 to 1876.82 Abbott in his preface said the First Series was
not intended to omit cases or to condense the prior series but to arrange it in a more
helpful manner as well as to add volumes of reports that had not been included
previously.83 The set digested 1900 volumes of reports.84 Abbott’s work was praised
in the legal press.85 Nineteenth century judges and lawyers in many cases simply
cited to the United States Digest rather than to the underlying cases.86
73. Id. at 208.
74. Id. at 1.
75. E.g., id. at 229 (note for Sagory v. Dubois, 3 Sand. Ch. 466 (N.Y. Ch. 1846)).
76. E.g., id. at 346–47 (listing seven notes for In re Metzger, 1 Barb. 248 (N.Y. Sup. Ct. 1847)).
77. E.g., id. at 489 (listing entries for Carter v. Union Bank, 26 Tenn. (7 Hum.) 548 (1847)).
78. See 46 Am. Dec. 89.
79. 2 Putnam, supra note 67, at 381–502.
80. Soule, supra note 63, at 15.
81. Id.
82. Benjamin Vaughn Abbott, United States Digest: A Digest of Decisions of the Various
Courts within the United States from the Earliest Period to the Year 1870, Comprising All the
American Decisions Digested in Thirty-One Volumes of the United States Digest With Careful
Revision, and Important Additions (1874–1876).
83. Id. at iii.
84. Id. at x.
85. See Book Notices, 11 Am. L. Rev. 134 (1876).
86. E.g., Patterson v. Temple, 27 Ark. 202 (1871); Flint River Steamboat Co. v. Roberts, 2 Fla.
102 (1848); Mayor & Council of Macon v. Macon & W.R.R., 7 Ga. 221 (1849); Coquillard’s Adm’rs v.
Bearss, 21 Ind. 479 (1863); Pearson v. Int’l Distillery, 34 N.W. 1, 8 (Iowa 1887); Williams v. Rogers,
77 Ky. (14 Bush) 776 (1879); State ex rel. Cunningham v. Bd. of Assessors of Parish of Orleans, 26 So.
272 (La. 1898); State v. Coe, 72 Me. 456, 457 (1881); Byrane v. Rogers, 8 Minn. 281 (1863); Jackson v.
Ala. Great S. Ry., 58 Miss. 648 (1881); Hill v. Wiggin, 31 N.H. (11 Fost.) 292 (1855); Bull v. Southwick,
2 N.M. 321 (1882); Atkinson v. Tomlinson, 1 Ohio St. 237, 241 (1853); In re Appeal of Greenwood,
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¶29 The categories are arranged alphabetically from “Abandonment” to

“Wrongs.” The classification is not obvious from the books, but Abbott explained
it elsewhere:
The classification of the United States Digest is founded on a principle or theorem condensable thus—I must not try to give it in full or pursue the subject in detail.
Law is the effort of society to protect PERSONS, including CORPORATIONS, in their
rights and relations, to guard them in their PROPERTY, enforce their CONVEYANCES
and CONTRACTS, and redress or punish their WRONGS and CRIMES, by means of
judicial REMEDIES, founded upon EVIDENCE, and administered by the civil arm of
GOVERNMENT.
The words in capitals form ten categories roughly designating ten large fields or classes
in which most propositions easily fall. But further subdivision is needed. That is obtained
by considering each as including distinct species, and by making a separate title for each
species, to include whatever is peculiar to it, while what is applicable to all, or to a species
having no alphabetic name, remains under the broad title.87

Abbott’s divisions also fit with the curriculum set up at Harvard Law School in the
1870s by its dean, Christopher Columbus Langdell.88 First-year law students today
almost universally begin their time in law school with classes on real property,
contracts, evidence, criminal law, and torts (wrongs).89
¶30 Some categories open with notes as to the scope of the category, such as
“Abandonment.”90 Many words that might be sought are entered in the main
sequence with a cross-reference to where the material lies: for example, under
“Abstract” is “As to the Right to publish abstracts of copyrighted works, see Copyright. As to Abstracts of title, see Vendor and Purchaser.”91
¶31 Each note is numbered within each category: for example, “Vendor and Purchaser” has 3418 notes.92 Many categories are subdivided: “Vendor and Purchaser”
has five principal divisions, two of which are further divided into a total of five subdivisions.93 The notes are succinct as with this entry under “Vendor and Purchaser”:
“Upon a mutual mistake of parties as to the interest of the vendor in the land sold, a
court of equity may set aside the sale entirely. Irick v. Fulton’s Executors, 44 Va. (3
Gratt.) 193 (1846).”94 Most summaries are to a single case, but the next two entries
after Irick are cited to multiple cases, one to fifteen cases and the other to nine.95
¶32 A thorough index appears at the end of the set. It not only shows all the
categories and their divisions but also headnotes found in other categories. Under
92 Pa. 181 (1880); Hidden v. Cozzens, 2 R.I. 401 (1853); Greenville & Columbia R.R. v. Partlow, 39
S.C.L. (5 Rich.) 428 (1852); Woodruff v. Nashville & Chattanooga R.R., 39 Tenn. (2 Head) 87 (1858);
Holmes v. Coryell, 58 Tex. 680 (1883); Town of Lyndon v. Town of Danville, 28 Vt. 809, 809 (1856);
Nat’l Valley Bank of Staunton v. Harman, 75 Va. 604 (1881); Shapoonmash v. United States, 1 Wash.
Terr. 188 (1862).
87. Benjamin Vaughn Abbott, Uniform Indexes, 22 Alb. L.J. 179, 179 (1880).
88. Fritz Snyder, The West Digest System: The Ninth Circuit and the Montana Supreme Court, 60
Mont. L. Rev. 541, 544 (1999).
89. Berring, supra note 3, at 22.
90. 1 Abbott, supra note 82, at 1.
91. Id. at 39.
92. 14 Abbott, supra note 82, at 1–197.
93. Id.
94. Id. at 128.
95. Id.
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“Banking” is the outline of that main subject, but also appearing are citations to the
exact paragraphs under “Bills and Notes,” “Bonds,” “Evidence,” “Officers,” “Receivers,” “Usury,” and “Set-Off ” where related cases are found.96 The index shows too
where uncategorized subjects are found.
¶33 New annual volumes, known as the United States Digest, New Series, supplemented the compiled set until 1888 when Little, Brown sold the rights to the series
to West.97
The General Digest
¶34 The Lawyers’ Co-operative Publishing Company of Rochester, New York,
was for a century a rival of West.98 In 1989, it was swallowed up by Thomson, which
in 1996 acquired West and later merged the two companies.99
¶35 At the same time West began its regional reporters, Lawyers’ Co-op tried the
same concept.100 Its Central Reporter covered the courts of last resort in Delaware, the
District of Columbia, Maryland, New Jersey, New York, and Pennsylvania; the New
England Reporter covered those in Connecticut, Maine, Massachusetts, Rhode Island,
and Vermont; and its Western Reporter covered Illinois, Indiana, Michigan, Missouri,
and Ohio.101 Benjamin Vaughn Abbott was now working for Lawyers’ Co-op on these
reporters.102 But Lawyers’ Co-op’s regional reporters did not last—the Central
Reporter published twelve volumes (1886–1888), the New England Reporter six
(1885–1888), and the Western Reporter fourteen (1885–1888).103
¶36 At the same time, Lawyers’ Co-op began its own annual digest, the General
Digest, first issued in 1886. The third volume of the General Digest, issued in 1888,
is a tome of 1500 pages. It covers cases from the federal courts, thirty states, and the
District of Columbia, as well as the first American series of administrative law
reports, that of the new Interstate Commerce Commission.104

96. Id. at 759.
97. Soule, supra note 63, at 15; Stutz, supra note 66, at 171.
98. For Lawyers’ Co-operative’s history, see Ezra A. Hale, George H. Chapman & Henry Dean
Shedd, Jr., The Co-ops and You, Being a Brief History of the Lawyers’ Co-operative Publishing
Company (1945); Lynn Kirby & Brian Buchanan, The Dream Continues: 1882–1982, A 100-Year
Retrospective of the Lawyers’ Co-operative Publishing Company (1982); Lawyers’ Co-operative
Publishing Co., The Co-ops at Home: Commemorating the Seventy-fifth Anniversary of the
Lawyers’ Co-operative Publishing Company (1957).
99. Nancy H. Kreisler, Thomson in Deal for Lawyers Co-op, N.Y. Times, May 3, 1989, at D21; Cary
Griffith, Thomson Corporation Acquires West Publishing, 13 Info. Today, Apr. 1996, at 1 (reporting
Thomson Corp., owner of Lawyers Co-operative, was purchasing West); Matthew Daneman, Publishers in Transition, Rochester Democrat & Chron., Jan. 11, 2009, at E1 (discussing products of merged
company).
100. New “Reporters,” supra note 27, at 931.
101. See 8 Central Reporter t.p. (Edmund H. Smith ed., 1887); 6 New England Reporter
t.p. (James E. Briggs ed., 1888); 12 Western Reporter t.p. (Robert Desty & Charles A. Ray eds., 1888).
102. New “Reporters,” supra note 27, at 931.
103. Julius J. Marke, A Catalogue of the Law Collection at New York University,
With Selected Annotations 49 (1953) (listing publication history for the Lawyers’ Co-op regional
reporters).
104. 3 General Digest of the Decisions of the Principal Courts in the United States:
Refers to All Reports Official and Unofficial Published During the Year Ending September
1888, at iv (1888).
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¶37 The arrangement is alphabetical under subject headings. There are a great

many “see” references in the main text. The headnotes are similar to those in the
United States Digest: for example, under “Accord and Satisfaction” is “The accord is
the agreement for the reception of the thing in discharge for the debt; the satisfaction is the actual reception of the thing. Burgess v. Denison Paper Mfg. Co., 4 N.
Eng. 398, 79 Me. 266, 9 Atl. 726 (1887).”105 Key words in each entry are in bold
print. The headnotes in each category are numbered. Longer topics are divided and
subdivided: for example, the 298 paragraphs under “Execution and Judicial Sale”
contain six divisions, and two of those are further divided.106
¶38 There is an index to case names, each being entered only under the first
name in the case: for example, “Alvey v. Reed” is listed only under “Alvey.”107 Each
index entry shows the subjects and paragraph numbers each case appears under
and the citations to all reporters—official and unofficial, including the regional
reporters competing with Lawyers’ Co-op.108 This index is followed by “Cases
Criticized: Table of Cases Criticized, Distinguished, Overruled, or Reversed,” an
extremely useful feature since a relevant case found in research may have been
overturned or criticized.109 (Later this function was so dominated by the citators
published by the Frank G. Shepard Company that lawyers’ verb for checking a
case’s validity is “to shepardize”.)110 There is no subject index, the cross-references
in the body of the text serving that purpose.
¶39 West sued Lawyers’ Co-op for infringing West’s copyrights in the Annual
American Digest, described below. While Lawyers’ Co-op’s staff admitted they subscribed to West’s National Reporter System containing the company’s copyrighted
headnotes—they did so to access the decisions—West could show only that fiveeights of one percent of the headnotes in the General Digest were infringing.111
West argued that the testimony of the speed of workers—Lawyers’ Co-op’s editors
claimed to be able to digest cases at a rate three to four times that of West’s—meant
a presumption of piracy must be made.112 The circuit court rejected that argument.113 West was awarded six cents in damages for lost profits.114 The court of
appeals reversed and remanded.115 Lawyers’ Co-op then unsuccessfully sued West
for libel for its reports on the court rulings.116
¶40 After a dozen years of competition and litigation, Lawyers’ Co-op gave up
the fight and merged its General Digest with the American Digest in 1900.117 West
prepared the copy for both works, and they were identical except for the title.118
105. Id. at 3.
106. Id. at 485–95.
107. Id. at 1291–1484.
108. Id.
109. Id. at 1485–1512.
110. See Patti Ogden, “Mastering the Lawless Science of Our Law”: A Story of Legal Citation
Indexes, 85 Law Libr. J. 1 (1993).
111. West Publ’g Co. v. Lawyers’ Co-op. Publ’g Co., 64 F. 360, 361, 365 (C.C.N.D.N.Y. 1894).
112. Id. at 361.
113. Id. at 368.
114. Id.; see also West Publ’g Co. v. Lawyers’ Co-op. Publ’g Co., 79 F. 756, 758 (2d Cir. 1897).
115. Id at 773.
116. Lawyers’ Co-op. Publ’g Co. v. West Publ’g Co., 52 N.Y.S. 1120 (App. Div. 1898).
117. Consolidation of the American and the General Digests, 34 Am. L. Rev. 243, 243 (1900).
118. West Publ’g Co. v. Edward Thompson Co., 169 F. 833, 875 (C.C.E.D.N.Y. 1909).
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This combined digest was marketed by West until 1907, when the American Digest
alone continued.119
West Begins Its Digests
¶41 West’s American Digest began in 1887 as annual volumes complementing
the company’s National Reporter System.120 (It labeled them United States Digest,
Third Series.)121 As the Little, Brown series did not include cases until they appeared
in the states’ official reports, it was always a year or two—or even longer—out of
date, a fatal weakness when West was promptly publishing decisions.122 After just a
year of head-to-head competition, Little, Brown surrendered and sold its digest to
West.
¶42 Beginning in 1896, West redigested all published American cases from 1658
to 1896 into a fifty-volume set, the Century Edition of the American Digest.123 (The
1658 date refers to the earliest reported American case, the Provincial Court of
Maryland’s ruling in Stone v. Boreman, 1 H. & McH. 1.)124 Abbott’s plan in the
United States Digest was followed by West when it took over his digest.125 That
included his sevenfold division of the law.126 And within each subject, Abbott’s heptamerous division was continued. So the division on “infants” (i.e., those who are
not adults) would consider, in order, (1) an infant’s person, (2) his property, (3) his
ability to enter into contracts, (4) his liability for torts he commits, (5) his responsibility under the criminal law, (6) his ability to sue and be sued, and (7) his ability
to hold office.127 (A century later, West still uses this example in its guide to its classification scheme.)128 The initial plan was to follow this outline within each subject.129 However, looking at the digest as printed, this classification scheme is invisible as the topics are arranged alphabetically like an encyclopedia rather than in the
hierarchy of the classification.130
¶43 Take volume fifty, which opens with a very long topic, “Witnesses,” 1200
sections spread across 850 pages.131 “Witnesses” opens with a scope note defining
the topic, both as to what is included and what is excluded.132 Following that is an
119. Reviews, 15 Harv. L. Rev. 245, 245–46 (1901) (reviewing both the American Digest and
General Digest and finding them exactly the same except for their covers and advertisements); Danner,
supra note 12, at 123 (stating General Digest continued until 1907).
120. Stutz, supra note 66, at 172.
121. West, 169 F. at 874.
122. Lile et al., supra note 30, at 168.
123. Id. at 172.
124. Robert C. Becker, Ancient Decisions, Law F., Feb. 1978, at 33 (identifying Stone v. Boreman as earliest American decision).
125. John A. Mallory, The Theory of the American Digest Classification Scheme, 1 Am. L. Sch.
Rev. 184, 188 (1903).
126. Lile et al., supra note 30, at 177.
127. Mallory, supra note 124, at 190.
128. West’s Analysis of American Law: Guide to the American Digest System, at v
(2014) [hereafter West’s Analysis].
129. Mallory, supra note 124, at 191.
130. See Richard A. Danner, Legal Information and the Development of American Law: Writings on the Form and Structure of the Published Law, 99 Law. Libr. J. 193, 226, 2006 Law Libr. J. 13,
¶ 69; John Doyle, Westlaw and the Digest Classification Scheme, 84 Law. Libr. J. 229, 233 (1992).
131. 50 Century Edition of the American Digest cols. 16–1714 (1904).
132. Id. at cols. 1–2.
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outline of the subject.133 A set of cross-references to other relevant sections follows.134 There are four main divisions, which are divided into fifteen subdivisions,
which are then divided 139 ways—a few of which have further divisions.135 Even
more cross-references follow the headings in the outline. It is a comprehensive
scheme.
¶44 The headnotes are succinct: for example, “(Ill. 1866) A witness residing in
another county than the one in which his deposition is to be taken cannot be compelled by the officer taking the deposition to attend at such place—Harding v.
Larkin, 41 Ill. 413.”136 Some notes cite multiple cases for the proposition: for
example, the headnote “If a witness be cross-examined upon a collateral matter,
evidence will not be admitted to disprove that matter, in order to discredit the witness” is followed by citations to the U.S. Supreme Court and decisions in twentyseven states plus the District of Columbia.137
¶45 After “Witnesses” is “Women,” which is entirely cross-referenced: for example, “Admission to practice law, see ‘Attorney and Client,’ vol. 5, c. 1398 . . . .”138 The
tyranny of alphabetical order means “Wood,” which is just cross-referenced,
follows.139
¶46 Volume fifty includes a massive index to the entire set.140 The Cs begin with
a good sampling of its comprehensive nature: Cable, Cable Road, Caboose Car,
Cadets, Caducity [a probate word], Calendars, Calls [a corporate law word], Calumny, Camp Meeting, Canal Boats, Canals, Cancellation of Instruments, and
Candidates.141
West Publishes More Digests
¶47 With the same classification scheme used in the Century Digest—which
slotted cases into 44,000 sections—West began its series of decennial digests, initially published as twice-annual volumes cumulated once per decade.142 With the
Ninth Decennial Digest, the cumulation was switched from once a decade to quinquennially.143 West switched to triennial cumulations with part II of the Eleventh
Digest. The Twelfth Decennial Digest—currently in progress—is being issued in
triennial parts.
¶48 West over the following decades began publishing a series of other digests.
There are digests for the federal courts—now in its fifth series—the U.S. Supreme
Court, the Court of Claims, and the military courts.144 West at one time published
digests covering each of its regional reporters, but it has since discontinued the
133. Id. at cols. 1–10.
134. Id. at cols. 9–16.
135. Id. at cols. 1–10.
136. Id. at col. 26.
137. Id. at col. 1675.
138. Id. at cols. 1715–16.
139. Id. at col. 1716.
140. Id. at cols. 1865–2765.
141. Id. at col. 1931.
142. Stutz, supra note 66, at 173.
143. Berring, supra note 26, at 35 n.29.
144. Miles O. Price, Harry Bitner & Shirley Raissi Bysiewicz, Effective Legal Research
216 (4th ed. 1979).

Vol. 110:2 [2018-10]

A HISTORY OF THE DIGESTS

South Western Digest (1958), North Eastern Digest (ended in 1971), and Southern
Digest (1988).145
¶49 West moved into state digests, some originally published jointly with other
publishers, some published by others who licensed West’s classification scheme.146
West today publishes state digests for forty-seven of the fifty states—only Delaware,
Nevada, and Utah have no state digest—plus the District of Columbia.147 North and
South Dakota share a digest, as do Virginia and West Virginia.148 A number of
West’s digests are in multiple series, which do not cumulate.149
Arrangement of the Digests
¶50 The subsequent digests contained a feature not present in the Century

Digest: the Key Number System, devised by West’s John Mallory.150 Issues were
assigned a specific number within the main topics: for example, “Damages 46.10”
means “Motive or intent of wrongdoer as affecting award [of compensatory
damages].”151 The Key Number System has its limitations—the subdivisions are not
consistent between the principal divisions, and no gaps in the numbering were left
for growth, leading to decimal and fractional section numbers.152 The fractions
exist to insert a new topic into the scheme without creating a hierarchical relationship with the preceding topic.153
¶51 The main topics also have numbers, which were added when West put the
Digest scheme in its Westlaw online system in February 1993.154 So “Evidence” is 187,
“Receivers” is 323, and “Zoning and Planning” is 414.155 Because the original numbers
were assigned alphabetically, newer topics have letters as part of their numbers
because they were inserted into the main sequences: for example, “Automobiles” is
48A and “Aviation” is 48B, inserted between “Audita Querela” at 48 and “Bail” at 49.156
There are approximately 400 main topics with 90,000 to 100,000 Key Numbers.157
145. Morris L. Cohen, Robert C. Berring & Kent C. Olson, How to Find the Law 93 (9th
ed. 1989) (stating North Eastern Digest and the Southern Digest are no longer published); Notz, supra
note 19, at 224–25 (giving bibliography of the regional digests).
146. See Price & Bitner, supra note 46, at 409–12 (listing state digests published at the time
and their publishers); Surrency, supra note 19, at 122 (stating West licensed its classification to other
publishers).
147. Cohen, Berring & Olson, supra note 144, at 93.
148. Id.
149. Beau Steenken & Tina M. Brooks, Sources of American Law: An Introduction to
Legal Research 69 (3d ed. 2017).
150. Price & Bitner, supra note 46, at 160.
151. West’s Analysis, supra note 127, at 560; see also Scott Matheson, Searching Case Digests
in Print or Online: How to Find the “Thinkable Thoughts,” 11 Persps. 19 (2002) (explaining use of
Analysis to find key numbers).
152. Michele G. Falkow, The West Key Number System: Its Uses in an Online Environment, in
Managing the Print Law Library 1993: Managing in a Changing Economy 485–86 (1993) (Practicing Law Institute Patents, Copyrights, Trademarks & Literary Property Course Handbook Series No.
G-368).
153. Doyle, supra note 129, at 239–40.
154. Falkow, supra note 151, at 484.
155. West’s Analysis, supra note 127, at xvi–xvii.
156. Id. at xv.
157. Id. at v (stating there are around 100,000 numbers); Daniel Dabney, The Universe of
Thinkable Thoughts: Literary Warrant and West’s Key Number System, 99 Law Libr. J. 229, 236, 2007
Law Libr. J. 14, ¶ 33 (Dabney, a top West editor, stating there are around 90,000 numbers).
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¶52 West is very proud of the Key Number System and has placed the logo of a

key on the spines of its reporters and digests for decades. The cover of West’s Analysis of American Law has a field of keys in the background. All used the same digesting scheme so that someone using the digest for one state could find relevant Key
Numbers and then look in the Decennial Digest or the digests for another state to
find similar cases. A complaint of the nineteenth century bar was that each digester
used his own organizational scheme.158 The triumph of West’s scheme scored one
for monopoly and standardization.159
¶53 Cases are arranged under each key number, with federal cases first and
state cases second. Federal cases have the Supreme Court first, then the courts of
appeals in order of the circuits (First, Second, etc.), then the district courts arranged
by the states.160 The states are listed alphabetically with the same hierarchy: the
court of last resort, followed by the intermediate appellate courts for those that
have them (e.g., Rhode Island has none), and then the trial courts.161
¶54 Beginning with the first Decennial Digest in 1912, West compiled a massive
2000-page “Descriptive Word Index,” which indexed “words and terms descriptive
of the persons, places and things, as well as of the crimes, torts, contracts and remedies which have been the subject of litigation.”162
Problems with the Digests
¶55 West was diligent in its headnoting and digesting.163 But critics saw prob-

lems. Robert C. Berring, a law librarian at Boalt Hall who has written several influential articles on West’s digests, observed:
The major weaknesses of the American Digest System were four interrelated problems. The
first two problems were quite practical, while the second two were more theoretical. First,
the West editors could make mistakes. Second, the tremendous scope of the West universal
index combined with the felt need for precision in the subdivisions created a deeply layered index. Third, the universal index was inflexible and resistant to change. Fourth, the
editor steeped in the paradigm of the Digest always interpreted cases in a way that fit the
paradigm.164

¶56 By “mistakes,” Berring meant that West’s editors could err in their summary of the case, thus sending it to oblivion by filing it in a place nobody would
think to look for it.165 For example, sometimes when a heading had an entry “in
158. Report of the Committee on Law Reporting and Digesting, 19 Ann. Rep. A.B.A. 398,
400–01 (1896).
159. Report of the Committee on Law Reporting and Digesting, supra note 14, at 448–50
(praising work of “the two series of digests of the whole country,” that is, West’s Annual Digest and
Lawyers’ Co-op’s General Digest, as the remedy to the multitude of digesting schemes); Report of the
Committee on Law Reporting and Digesting, 23 Ann. Rep. A.B.A. 376, 376–77 (1900) (praising the work
of West and hailing the company for distributing its classification scheme to other publishers of local
and national digests).
160. Price, Bitner & Bysiewicz, supra note 143, at 198–99.
161. Id.
162. Danner, supra note 12, at 124–25, quoting Advertisement: Editorial by the Advertising
Manager, 1 Docket [n.p.] (Sept. 1912).
163. Bob Berring, Ring Dang Doo, 1 Green Bag 2d 3, 4 (1997).
164. Berring, supra note 26, at 34.
165. Id.; see also Daniel P. Dabney, The Curse of Thamus: An Analysis of Full-Text Legal
Document Retrieval, 78 Law Libr. J. 5 (1986) (discussing limitations to indexing).
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general” it truly meant generalities, but in some sections it actually meant “miscellaneous,” subjects that didn’t fit into the existing subdivisions.166
¶57 The second issue, the vastness of the corpus, means the index has so many
steps it can be hard for users to figure out where to begin.167 And because of West’s
dedication to comprehensiveness, the digest includes not just the most significant
cases on a topic but every single one that mentions the point.168 (The result is akin
to being drowned online by keyword searching.)169 A 1999 look at West’s practices
found the topic “Criminal Law” to be “broad to the point of being ridiculous. It has
1,322 different key numbers and twenty-nine subdivisions.”170 Because criminal law
makes up so much of the work of the courts, more than one in ten cases were being
assigned to “Criminal Law.”171
¶58 Berring’s third point is about the difficulty of change. Since the categories
date to what Abbott did in the 1870s, new categories had to be devised or existing
categories reworked, change that came slowly.172 For example, the Ninth Decennial
Digest, covering 1976 to 1981, added or revised twenty-four topics, among them
“Abortion and Birth Control,” “Chemical Dependents,” “Condominium,” “Consumer Credit,” and “Urban Railroads.”173 It was only in 1978 that the topic “Livery
Stable Keepers” was deleted and “Dueling” was demoted from a main topic and
made an entry under the criminal law.174
¶59 Topics have been renamed to reflect changes in the language: “Insane Persons” became “Mental Health,” “Bastards” became “Illegitimate Children” and then
“Children Out-of-Wedlock,” and “Drunkards” became “Chemical Dependents.”175
In large measure change was slow because amending the vast existing system meant
disturbing settled expectations.176
¶60 An example of the fourth problem comes from Daniel Dabney, one of
West’s own editors, who observed that the Key Number System sometimes needlessly divided cases.177 For example, the doctrines of avulsion and accretion—terms
related to changes in land boundaries caused by the shifting of streams—were
divided by whether the stream was navigable or not, something that is relevant in
cases regarding streams but makes no difference regarding boundaries.178

166. Falkow, supra note 151, at 489.
167. Berring, supra note 26, at 34–35.
168. F. Allan Hanson, From Key Numbers to Key Words: How Automation Has Transformed
the Law, 94 Law Libr. J. 563, 569, 2002 Law Libr. J. 36, ¶ 17.
169. See Ian Gallacher, Forty-Two: The Hitchhiker’s Guide to Teaching Legal Research to the
Google Generation, 39 Akron L. Rev. 151, 184–86 (2006).
170. Snyder, supra note 88, at 551.
171. Id.
172. Berring, supra note 26, at 35–36.
173. Id. at 35 n.29.
174. Snyder, supra note 88, at 559.
175. Patrick J. Charles, Sifting Through the Dustbin of Legal Research History: A Look Back at
Some Long-Forgotten Legal Research Tools, AALL Spectrum, June 2014, at 22, 24; cf. A.R. Hewitt, Legal
Indexing, 32 Indexer 23, 25 (2014) (discussing difficulties in legal indexing from the double meanings
of legal words).
176. See William R. Mills, The Decline and Fall of the Dominant Paradigm: Trustworthiness
of Case Reports in the Digital Age, 53 N.Y. L. Sch. L. Rev. 917, 921 (2009).
177. Dabney, supra note 156, at 235, ¶ 28.
178. Id. at 235, ¶ 27.
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¶61 Likewise, Dabney observed that when West separated out federal proce-

dural headnotes into new topics in the 1930s—a decision made because of the
enactment of the various federal rules of procedure at that time—it kept assigning
state cases to the old topics even as most states adopted the federal rules and federal
and state procedures converged.179 That decision forces searchers to look in two
places for the same concept.180 The same is true with the tax laws: state tax cases are
under “Taxation,” but federal ones are under “Internal Revenue.”181 The Uniform
Commercial Code, adopted by most states decades ago, is “chop[ped] up . . . by
subject area rather than treating it section by section,” which is how lawyers usually
approach it.182
¶62 When West began publishing the Military Justice Reporter in 1978, one
attorney criticized how West’s digesting put everything from that reporter into the
heading “Military Justice,” isolating it from the rest of the law—despite the increasing “civilianization” of military law—and then shoehorning it into a narrow series
of headings that made searching hard for those practicing in courts-martial.183
¶63 A final problem is that some kinds of searches are simply impossible in the
digests. One librarian gave the example of wanting to find cases where Justice Scalia had used the phrase “original intent.” The digests are not set up as a concordance
and do not include individual jurists’ names. For such a search, the only way to
locate this information would be through an online database.184
A Trip to the Undiscovered Country
¶64 Let’s look at a modern digest. Suppose our research problem involves a
dispute over funeral expenses under Ohio law, and we have access to West’s Ohio
Digest. Using the Descriptive Word Index leads us to a number of words to choose
from. The only entry under “Funerals” is obsolete: “Telegraph messages. See heading TELEGRAPHS, ILLNESS and death messages.”185 But right above it is the
entry for “Funeral Expenses.” There are seven headings under it:

DEATH ACTIONS,
Decedent funeral expenses,
Damages or compensation recoverable, Death 84
ESTATE tax,
Deductions, Tax 895(7)
EXECUTORS and administrators,
See heading EXECUTORS AND ADMINISTRATORS, FUNERAL
expenses
179. Id. at 246, ¶ 82; see also Snyder, supra note 88, at 548 (finding same thing from an
empirical study of how West slotted headnotes from Montana Supreme Court and Ninth Circuit
cases).
180. Dabney, supra note 156, at 246, ¶ 83.
181. Snyder, supra note 88, at 548.
182. Id. at 549.
183. Eugene R. Fidell, “If a Tree Falls in the Forest . . .”: Publication and Digesting Policies and
the Potential Contribution of Military Courts to American Law, 32 JAG J. 1, 19–25 (1982).
184. Gallacher, supra note 168, at 181, n. 146.
185. 1B West’s Ohio Digest 526 (2002) (emphasis in original). I have expanded the abbreviations for the main subjects. I have not reproduced the West “key” symbol that appears between the
main subject and the section numbers.
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HUSBAND and wife,
Liability of wife’s separate estate, Husband & Wife 151(7)
Rights, duties, or liabilities, Husband & Wife 19(16)
INHERITANCE and transfer taxes,
Deductions, Tax 895(7)
LIABILITY, Dead Bodies 6
WORKERS’ compensation,
Allowance, Workers Compensation 989
Constitutionality of statute, Workers Compensation 27
Recovery against third persons, Workers Compensation 2246
Retroactive operation of statute, Workers Compensation 62186
¶65 So the main topic “Dead Bodies,” section six, is the one to look at. If we had
searched for “corpse” in the index, it would also have directed us to the main topic
of “Dead Bodies.”187 Under “Dead Bodies” are entries for a number of topics,
including burial, coroners, exhumation, “Possession, right of in general,” the “right
of sepulcher.”188 The first item under “Dead Bodies” is “Generally, Dead Bodies
1–9,” suggesting that it is a short topic.189 That can be confirmed by turning to the
master outline of the system, West’s Analysis of American Law, which confirms
there are only nine sections.190 The outline tells us:

116. DEAD BODIES
Subjects Included
Personal rights, duties and liabilities of relatives and representatives of one
deceased in respect of the possession and disposition, by burial or otherwise, of the body
Offenses relating to disposal of dead bodies
Subjects Excluded and Covered
By Other Topics
Cemeteries, regulation and property rights, see CEMETERIES
Decedent’s estates, liabilities of, see EXECUTORS AND ADMINISTRATORS
Health, regulations for protection of, see HEALTH
Inquests as to cause of death, see CORONERS
1. Right of possession and disposition in general.
2. Burial.
3. —— In general.
4. —— Determination of place.
5. —— Removal from place of former burial; injunction.
6. —— Liabilities for expenses.
7. Offenses.
8. Criminal prosecutions.
9. Civil liabilities.
186.
187.
188.
189.
190.

Id. (emphasis in original).
1A West’s Ohio Digest 245 (2002).
Id. at 391.
Id.
West’s Analysis, supra note 127, at 566–67.
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¶66 The scope note and outline also appear in the Twelfth Decennial Digest, Part

II, under “Dead Bodies.”191 Turning to “Dead Bodies,” section six, in that work lists
just one case, which comes from Mississippi and concerns pre-need contracts for
funerals.192 To return to West’s Ohio Digest, we find the same classification scheme
and a comprehensive collection of Ohio-specific cases.193
¶67 There are a number of cases under section six of “Dead Bodies” in the Ohio
Digest, but we will look at just two of them, beginning with this headnote: “Ohio
Dist. 1876. A person furnishing a casket in which to transport a corpse has no lien
on the corpse for the price of the casket. American Exp. Co. v. Epply, 5 Ohio Dec.
Reprint 337 . . . .”194 This case predates the National Reporter System and is not
published in any West reporter. Turning to the Ohio Decisions Reprint, that series
has a headnote supplied by its publisher, the Laning Company:
A corpse was shipped by an undertaker in a casket, he giving the carrier his bill C.O.D.,
though ordered to ship in a rough box only, and the consignees got the corpse and left the
casket, and the undertaker sued the carrier for his bill, including the price of the casket;
Held, that the consignees had a right to open and examine the package before paying; and
the consignor has no lien on the corpse for the price of the casket, and it would be against
public policy to require a carrier to return a corpse for non-payment.195

Reading the text of the case it appears that West and Laning both have written
headnotes closely hewing to the court’s language in the decision.
¶68 The next entry listed in West’s Ohio Digest is a case found in the North
Eastern Reporter:
Ohio Mun. 1991. Funeral home established claim for breach of contract against deceased’s
son and was entitled to recover entire amount of bill from him; son signed contract
for funeral home to provide services for deceased and son did not keep commitments
expressed in written agreement. Busse & Borgmann Co. v. Muse, 590 N.E.2d 913, 62 Ohio
Misc.2d 60.196

¶69 Turning to volume 590 of the North Eastern Reporter shows the first headnote on the Busse & Borgmann case is identical to the note in the Ohio Digest.197
Checking the case reveals the headnote, while accurate, is entirely written by West
and bears little resemblance to the judge’s actual words.198 The same headnote
appears in the official version of the case in volume sixty of Ohio Miscellaneous
Reports because West published the official Ohio trial court reporter.199
¶70 West’s editors now try to include as many of the court’s words as possible.
(A well-known creative headnote appears with the case where the judge wrote his
opinion in the style of Joyce Kilmer’s poem “Trees.”200 West wrote a poem for the
191. 23 Twelfth Decennial Digest, Part II, at 583 (2014).
192. Id. at 585 (abstracting Coleman & Coleman Enters. v. Waller Funeral Home, 106 So. 3d
309 (Miss. 2012)).
193. 10A West’s Ohio Digest 1 (2002).
194. Id. at 7.
195. American Express Co. v. Epply, 5 Ohio Dec. Reprint 337, 337 (Ohio Dist. Ct. 1876)
(the title page of the volume is Reprint of Ohio Cases Published in Fifteen Volumes: American Law
Record, 1872–1887, Volume I, published at Norwalk, Ohio, by the Laning Printing Co. in 1897).
196. 10A West’s Ohio Digest 7.
197. Busse & Borgmann Co. v. Muse, 590 N.E.2d 913, 913 (Ohio Mun. Ct. 1991).
198. Id. at 914.
199. Busse & Borgmann Co. v. Muse, 62 Ohio Misc. 2d 60, 60 (Ohio Mun. Ct. 1991).
200. Fisher v. Lowe, 333 N.W.2d 67 (Mich. Ct. App. 1983).
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headnote.)201 For example, in the Lias case cited above, West’s first headnote is
almost identical to the first paragraph of the court’s syllabus.202
¶71 Or take this headnote from a 2010 Ohio Supreme Court case:
To be entitled to a writ of mandamus, a relator must establish a clear legal right to the
requested relief, a clear legal duty on the part of a government official or body to provide the
relief, and the lack of an adequate remedy in the ordinary course of the law.203

The only differences between West’s language and that of the court are West’s use
of generic terms to identify the parties—“relator” for the relator’s surname and
“government official or body” for “the board and its members.”204
¶72 In the back of both the North Eastern Reporter and Ohio Miscellaneous volumes are digests of all the headnotes in those volumes, both including Busse &
Borgmann as the sole entry under “Dead Bodies.” The publication of mini-digests
in each volume means that researchers can scan the volumes for areas of interest as
they arrive in the library or check to see whether new cases have come out that had
not yet appeared in a digest or its pocket parts.
¶73 With many topics, the best place to start would be a treatise on the subject
or a check of the index to the state’s code. But our issue is narrow enough that
checking the digest is productive; it produces a handful of cases directly related to
the issue, all of which can be examined easily. If the Ohio cases we had were not
relevant and we had other states’ digests or the Decennial Digest, we could systematically check “Dead Bodies 6” for more cases that might prove helpful.
The New-Fashioned Way
¶74 Robert C. Berring and others have argued that the structure and hierarchy
of West’s digests and their categories profoundly have shaped how lawyers think
about the law.205 Others have questioned whether this influence ever existed, doubting that practicing lawyers actually absorbed the structure of the digests.206 The Key
Number System has been used in empirical analyses to analyze trends in the law.207

201. Id. at 67. For more headnotes in rhyme, see Morehead, supra note 21, at 10–12. See also
Mary Kate Kearney, The Propriety of Poetry in Judicial Opinions, 12 Widener L.J. 597 (2003).
202. State ex rel. Dispatch Printing Co. v. Lias, 628 N.E.2d 1368, 1369 (Ohio 1994).
203. State ex rel. Eshleman v. Fornshell, 925 N.E.2d 609, 610 (Ohio 2010). Yes, the relator is
your author.
204. Id. at 613.
205. E.g., Carol M. Bast & Ransford C. Pyle, Legal Research in the Computer Age: A Paradigm Shift?, 93 Law Libr. J. 285, 287, 2001 Law Libr. J. 13, ¶ 7; Robert C. Berring, Legal Information
and the Search for Cognitive Authority, 88 Calif. L. Rev. 1673, 1693 (2000); Berring, supra note 162, at
3; Barbara Bintliff, From Creativity to Computerese: Thinking Like a Lawyer in the Computer Age, 88
Law. Libr. J. 338, 341 (1996). For a survey of the discussion of this topic, see Danner, supra note 129,
at 193, ¶ 1.
206. See Danner, supra note 12, at 129–34 (questioning whether the theories of Berring
et al. are borne out by actual practice); see also Nazareth A.M. Pantaloni III, Legal Databases, Legal
Epistemology, and the Legal Order, 86 Law Libr. J. 679 (1994) (questioning cause-and-effect theories
about effect of printed works in law and society in general).
207. Joshua M. Silverstein, Using the West Key Number System as a Data Collection and
Coding Device for Empirical Legal Scholarship: Demonstrating the Method Via a Study of Contract
Interpretation, 34 J.L. & Com. 203 (2016).
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¶75 But “the odds of your actually using a paper digest anywhere in the real world

are increasingly slim,” thanks to computers.208 The Ohio State Bar Association in the
1960s began what turned into Lexis, a system based on the idea of full-text searching
of cases.209 Its principal rival, Westlaw, began in April 1975 with only headnotes since
West thought its customers would use its system only as a finding aid to locate the
text of cases in the printed reporters.210 Three years later, West began including fulltext documents.211 Lexis’s edge from being first to market was lost because of Westlaw’s editorial enhancements.212 The two systems continued to add to their coverage
and features.213 Lexis eventually followed Westlaw in adding headnotes, albeit computer-drafted ones taken from the text of the case.214 While Westlaw includes the
digest system online, one user found “Westlaw makes you work to figure out what the
topics include. You must refer to print digests for the ‘subjects included.’”215
¶76 Computers marked a “paradigm shift” in legal research.216 Today they “cannot [be] avoid[ed]” by the legal researcher.217 The legal historian Erwin Surrency in
1990 wondered about the coming “death of the digests,” but they are still being
published.218 (The digester may be endangered, however, as experiments are being
done in automated analysis of cases.)219
208. Berring & Edinger, supra note 10, at 57.
209. William G. Harrington, A Brief History of Computer-Assisted Legal Research, 77 Law.
Libr. J. 543 (1985); William G. Harrington, H. Donald Wilson & Robert L. Bennett, The Mead Data
Central System of Computerized Legal Research, 64 Law Libr. J. 184 (1971).
210. Doyle, supra note 129, at 229; Arnold O. Ginnow, The West Computer-Assisted Legal
Research System, 8 Law & Comp. Tech. 82 (1976) (West’s editor-in-chief describing the headnote-only
system); Mills, supra note 175, at 923; James A. Sprowl, The Westlaw System—A Different Approach to
Computer-Assisted Legal Research, 16 Jurimetrics J. 142, 142–43 (1976); Deborah E. Shrager, Saying
Farewell to a Classic: Saying Goodbye to Westlaw.com, AALL Spectrum, Dec. 2014, at 27 (giving history of Westlaw); see also Robert A. Wilson, Computer Retrieval of Case Law, 16 Sw. L.J. 409, 416–17
(1962) (discussing technical issues of electronic storage and retrieval of headnotes versus full-text).
211. Doyle, supra note 129, at 229.
212. Grossman, supra note 33, at 89.
213. For coverage of the resources available on Westlaw and Lexis before the advent of the
Internet, see, for example, Cary Griffith, Computer Assisted Legal Research (1992); William G.
Harrington, The Dow Jones-Irwin Lawyer’s Guide to Online Databases (1987); Christopher G.
Wren & Jill Robinson Wren, Using Computers in Legal Research: A Guide to Lexis and Westlaw
(1994); Pamela Jeffers Gregory, Westlaw and Lexis: Comparisons for the Public Terminal Application,
Legal Reference Servs. Q., Fall 1982, at 101; Jeanne C. Seigle, Lexis and Westlaw: An Analysis, 23
Law Off. Econ. & Mgmt. 314 (1982); James A. Sprowl, Computer-Assisted Legal Research—An Analysis of Full-Text Document Retrieval Systems, Particularly the Lexis System, 1976 Am. B. Found. Res. J.
175; James A. Sprowl, Computer-Assisted Legal Research: Westlaw and Lexis, 62 A.B.A. J. 320 (1976);
James A. Sprowl, The Latest on Westlaw, Lexis, and Dialog, A.B.A. J., Mar. 1984, at 85; James A. Sprowl,
Westlaw v. Lexis: Computer-Assisted Legal Research Comes of Age, 68 Ill. B.J., Nov. 1979, at 156; Joe K.
Stephens, Lexis v. Westlaw: The Contest Heats Up, Legal Administrator, Sept.–Oct. 1987, at 42.
214. Susan Nevelow Mart, The Case for Curation: The Relevance of Digest and Citator
Results in Westlaw and Lexis, 32 Legal Reference Servs. Q. 13 (2013).
215. Jon R. Cavicchi, Intellectual Property Research Tools and Strategies: Lexis v. Westlaw for
Research—Better, Different, or Same, and the Qwerty Effect?, 47 IDEA 363, 372 (2007).
216. See Bast & Pyle, supra note 204, at 286–89, ¶¶ 5–14; Ellie Margolis & Kristen E. Murray, Say Goodbye to the Books: Information Literacy as the New Legal Research Paradigm, 38 U. Dayton
L. Rev. 117 (2012).
217. Terry C. Hutchinson, Valé Bunny Watson? Law Librarians, Law Libraries, and Legal
Research in the Post-Internet Era, 106 Law Libr. J. 579, 591, 2014 Law Libr. J. 32, ¶ 38.
218. Surrency, supra note 19, at 127.
219. E.g., Olga Shulayeva, Advaith Siddharthan & Adam Wyner, Recognizing Cited Facts
and Principles in Legal Judgements, 25 Artificial Intelligence & L. 107 (2017); cf. F. Allan Hanson,
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¶77 Though some major law school libraries have canceled their subscriptions, a
survey of first-year legal research instruction found that most law schools were still
teaching print legal resources, including the digests.220 A 2005 study of law students
found that those using printed digests found better answers than those searching
online.221 But that study was questioned in an article asking “should we care?” if
digests go away, which seemed to answer that query in the negative while recognizing
full-text searching is not always the best way to approach a problem.222
¶78 There are still advocates for teaching print resources in law schools.223 A 2009
study found lawyers relied on social networks to find cases more than they did
digests.224 The 2013 edition of Legal Research in a Nutshell still talks about print
digests, though in combination with the online versions—but that book was published by West.225 Some research suggests that comprehension from “deep reading” is
better when reading from the printed page than from a computer screen.226 Another
limitation of computer searching is that the computer’s methodology—its algorithms,
search methodology, and programming—is a black box so the user does not know
how the computer arrived at its result.227 One benefit of the digests is that researchers
can use them to learn the vocabulary in their area of research, thus enabling better
searches online.228

From Classification to Indexing: How Automation Transforms the Way We Think, 18 Social Epistemology 333 (2004) (observing weaknesses of computers in classifying terms compared to their strengths
in indexing and full-text searching).
220. Judy Meadows & Kay Todd, Our Question: Is the Use of Digests Changing?, 13 Persps.
113 (2005) (reporting results of survey of law library subscriptions to digests); Caroline L. Osborne,
The State of Legal Research Education: A Survey of First-Year Legal Research Programs, or “Why Johnny
and Jane Cannot Research,” 108 Law Libr. J. 403, 2016 Law Libr. J. 20; Natalie Palermo, Loss of Space
and Relocation of Library Collections, 4 Codex, no. 1, 2016, at 23, 31 (reporting Louisiana State University Law Center had canceled its digest subscriptions).
221. Lee P. Peoples, The Death of the Digest and the Pitfalls of Electronic Research: What Is
the Modern Legal Researcher to Do?, 97 Law Libr. J. 661, 2005 Law Libr. J. 41.
222. Sabrina Sondhi, Should We Care If the Case Digest Disappears?: A Retrospective Analysis
and the Future of Legal Research Instruction, 27 Legal Reference Servs. Q. 263 (2008); cf. Michelle
M. Wu, Why Print and Electronic Resources Are Essential to the Academic Law Library, 97 Law Libr. J.
233, 2005 Law Libr. J. 14.
223. E.g., Dennis S. Sears, The Pedagogical Value of an Integrated Approach to Legal Research
Instruction: Overcoming Student Resistance to the Use of Print Sources and Striking a Balance That
Instills an Appreciation of the Strengths and Weaknesses of Both Print and Online Sources, 33 Legal
Reference Servs. Q. 38 (2014).
224. Judith Lihosit, Research in the Wild: CALR and the Role of Informal Apprenticeship in
Attorney Training, 101 Law Libr. J. 157, 2009 Law Libr. J. 10.
225. Morris L. Cohen & Kent C. Olson, Legal Research in a Nutshell 81–87 (11th ed.
2013).
226. See, e.g., Dan Pleasant, Navigating Legal Texts in a Digital Age: The Digital World Is Here
to Stay, But for Deep Reading and Better Comprehension, Print It Out, Plaintiff, Oct. 2016, at 1.
227. Susan Nevelow Mart, The Algorithm as a Human Artifact: Implications for Legal [Re]
Search, 109 Law Libr. J. 387, 2017 Law Libr. J. 20.
228. Torree Randall, Meet Me in the Cloud: A Legal Research Strategy That Transcends
Media, 19 Legal Writing 127 (2014).
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Conclusion
¶79 A century ago, critics complained that lawyers focused too much on facts
and not enough on principles.229 This is still an issue since finding similar fact situations to the case at hand is less difficult than logical thinking and reasoning by
analogy when there aren’t cases on all fours.230 Most of the literature on legal
research concerns itself with “collecting the opinions of law librarians, attorneys,
and judges about which research skills are most important and whether or not
newer attorneys possess them” rather than “understand[ing] how lawyers conduct
research in practice.”231 In 1906, West’s American Law School Review published a
humorous piece on how law schools failed to teach students how to research.232 As
the Preacher says, there is nothing new under the sun. Empirical studies in legal
research are rare and usually involve very small groups.233
¶80 It is clear momentum is with the computers and against the books. Since it
is possible to run digest searches on Westlaw, it wouldn’t be surprising for West to
kill the print editions of the Decennial Digest and the remaining regional digests.
The state-specific digests have a better chance of surviving, though their days may
also be numbered.
¶81 But the death of the digest would cut off most people from access to cases
since few have access to Westlaw and Lexis—or the ability to search them skillfully.234 Many law libraries, even public ones, do not allow the public to use the online
services.235 Eliminating print resources in prison libraries in favor of computers
means many inmates have no meaningful access to the law.236
229. See Emlin McClain, Classification of the Law for Lawyers, 26 Am. L. Rev. 223, 223
(1892) (complaining that lawyers focused too much on cases with similar facts); Reviews, supra note 118,
at 245–46 (complaining about digest editors focusing too much on facts at the expense of principles).
230. David Armond, The Relationship of Legal Tools and Legal Structure, in The Boulder
Statements on Legal Research Education: The Intersection of Intellectual and Practical
Skills 125 (Susan Nevelow Mart ed. 2014) [hereinafter Boulder Statements] (discussing how
research tools affect the thinking of their users); Bintliff, supra note 204, at 345–46, 348–50 (discussing how analytical skills are needed more than ever with computers); Yasmin Sokkar Harker, “Information Is Cheap, but Meaning Is Expensive”: Building Analytical Skill into Legal Research Instruction,
105 Law Libr. J. 79, 92–95, 2013 Law Libr. J. 4, ¶¶ 42–55 (discussing helping students’ analytical skills
in legal research); Carrie W. Teitcher, Rebooting the Approach to Teaching Research: Embracing the
Computer Age, 99 Law Libr. J. 555, 559–60, 2007 Law Libr. J. 32, ¶¶ 9–11 (discussing how law students
were able to find materials but were poor thinkers and unable to analyze what they found).
231. Danner, supra note 12, at 134.
232. General Demurrer, An Interview with a Law Student, 2 Am. L. Sch. Rev. 24 (1906).
233. Danner, supra note 12, at 134, n.74 (discussing some of these studies); Stefan H.
Krieger & Katrina Fischer Kuh, Accessing Law: An Empirical Study Exploring the Influence of Legal
Research Medium, 16 Vand. J. Ent. & Tech. L. 757, 761 (2014) (describing why there are few such studies); Shawn G. Nevers, Assessment in Legal Research Education, in Boulder Statements, supra note
229, at 81.
234. Olufunmilayo B. Arewa, Open Access in a Closed Universe: Lexis, Westlaw, Law Schools,
and the Legal Information Market, 10 Lewis & Clark L. Rev. 797, 833 (2006) (discussing problems in
public’s access to online services).
235. The Maurer School of Law at Indiana University, Bloomington, offers library users
who are not students or faculty of the law school no access to Westlaw. The author earned his master
of library science degree at Bloomington. At the Zimmerman Law Library of the University of Dayton
School of Law, the author’s alma mater, three public terminals allow partial access to Westlaw.
236. Jonathan Abel, Ineffective Assistance of Library: The Failings and the Future of Prison
Law Libraries, 101 Geo. L.J. 1171, 1212–15 (2013) (discussing difficulties of prison inmates in using
online services).
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¶82 Even with access to the online services, the digests are an excellent place to
start when the topic is huge or the researcher has no idea where to begin. The digests
are a powerful and important tool still, and they should not be put to pasture.
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Bandler, John. Cybersecurity for the Home and Office: The Lawyer’s Guide to Taking
Charge of Your Own Information Security. Chicago: American Bar Association,
2017. 416p. $69.95.
Reviewed by Carey A. Sias*
¶1 The first American Bar Association title to address cybersecurity in the
home, John Bandler’s Cybersecurity for the Home and Office: The Lawyer’s Guide to
Taking Charge of Your Own Information Security is a comprehensive guide to securing networks and devices. Although written for lawyers, the subject matter applies
to anyone who uses a computer. Bandler considers cybersecurity a fundamental
requirement for responsible Internet use, akin to following the rules of the road
when operating a vehicle. He acknowledges that the balance between confidentiality, integrity, and availability is an imperfect compromise that varies from person
to person.
¶2 The book describes a wide scope of concepts in an approachable and reassuring manner that will not overwhelm novices. It instructs users to make incremental improvements but cautions against applying too many changes at once.
Readers should evaluate their specific needs and learn to secure their homes and
devices before extending practices to other locations. Recommendations are
straightforward and cost nothing to implement.
¶3 The text is organized into two main sections: the first builds a foundational
awareness of computers, networks, and information security principles; the second
offers directions for protecting readers and those around them under a variety of
circumstances. Chapters one through three explain the value of personal data in
cybercrime and advertising economies, and how it can be compromised by threats
* © Carey A. Sias, 2018. Systems Librarian, Jenkins Law Library, Philadelphia, Pennsylvania.

Vol. 110:2 [2018-11]

KEEPING UP WITH NEW LEGAL TITLES

such as payment fraud, identity theft, phishing, ransomware, and hacking. Readers
will understand why cybersecurity measures can help reduce the threat of confidential information being compromised or stolen, but they will not learn how to
implement these measures until the second half of the book.
¶4 Chapter four expands on the principles of information security: physical
access to devices; data confidentiality, availability, integrity; and user account permissions. Chapters five and six cover computer, network, and Internet structures,
including standard components of hardware and software. The first section of the
book provides a thorough, 100-page crash course in modern technology. While
detailed and descriptive, the topics are not imperative for readers to master before
they can understand the security principles in the second part of the book. Those
looking for actionable instruction may be impatient with the amount of background information presented in the first six chapters. Eager readers: roll up your
sleeves and skip to page 105, where the action starts.
¶5 In the second section, readers learn to protect their devices and data in a
systematic, incremental manner. Cybersecurity does not have a “one size fits all”
approach, so in chapter seven users evaluate their personal “security dial” with the
help of questionnaires in the appendixes and then begin making simple improvements. Starting tips include setting complex passwords on all devices and routers,
running anti-malware software, disconnecting devices from the Internet, and using
two-factor authentication. Some readers may find the advice obvious, while others
will be surprised to find glaring omissions in their security practices. This chapter
glosses over a few crucial elements. Bandler neglects to describe the differences
between anti-virus and anti-malware software, referring to both types as “antimalware,” and only recommends free versions. Readers are discouraged from using
password management programs due to their “single point of failure” vulnerability,
but they are instructed to keep a list of their passwords in the back of the book—a
solution that carries the same risks, without the flexibility or security benefits of a
password manager.
¶6 Chapters eight through ten guide readers through an inventory and security
assessment of their devices, data, and network components, adding to the core
principles from chapter seven with elaboration on backup strategies, encryption,
firewalls, and router administration. Sections include “quick tip” bullet points,
which would be more helpful if compiled into checklist format at the beginning of
each chapter. Chapters eleven through thirteen apply the same fundamentals to
various users and locations, with tailored tips for family members, children and
seniors, traveling, and the office. While I appreciated the step-by-step method of
considering each device and situation, Bandler’s solutions were repetitive, and his
lengthy explanations may lead users to skim or skip these chapters. Bulleted checklists and references to information covered in previous sections would help to keep
readers engaged.
¶7 The final two chapters and appendixes, the book’s greatest selling points for
lawyers, come up too little, too late. Chapter fourteen, “The Law, and the Role and
Responsibilities of Lawyers,” touches on many standards and rules but neglects to
provide a checklist for compliance. It notes that “reasonable” cybersecurity measures are often vague, subject to change, and may be affected by state regulations.
Reformatting this chapter as an outline of sources to consult, rather than an
attempt to explain in brief why each is important, would be useful. Chapter fifteen,
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“Troubleshooting and Responding to Your Own Incidents,” is a bulleted outline of
potential issues related to devices, data, networks, and cybercrime incidents, with
accompanying questions to help readers develop a troubleshooting framework.
This chapter, as well as the inventory and decommissioning checklists from the
appendix, gives clear instruction in a concise format. Select forms from the
appendix are available through the companion website, https://cybersecurity
homeandoffice.com [https://perma.cc/N4BD-37ZH].
¶8 Overall, Cybersecurity for the Home and Office is an effective resource for
readers interested in securing their home networks and devices. Law firm audiences
and those looking for the next step in strengthening their cyber hygiene will find an
excellent pairing in the ABA’s Law Firm Cybersecurity,1 a skimmable 130-page volume that employs bullet points and definitive subject headings to land a solid punch
in a slim package. Its “Ten Commandments of Cybersecurity” chapter covers the
same basic tenets found in Bandler’s book, packed into a four-page format that can
easily be used as a checklist. Not all directives are described in terms applicable to
home offices, but they could practically be applied to a small office setting. These
complementary titles would benefit any law library collection.
Berring, Robert C., and Michael Levy. The Legal Research Survival Manual with
Video Modules, 2nd Edition. St. Paul, Minn.: West Academic Publishing, 2017.
87p. $50.
Reviewed by Christine Iaconeta*
¶9 The Legal Research Survival Manual with Video Modules, by Robert Berring
and Michael Levy, is an eighty-seven-page book written in a conversational, informal tone, packed with all the information new legal researchers need to survive
their early days in the law library. The book’s intended audience are novice legal
researchers, in particular first-year law students. The authors have filled the pages
with sage advice but left out material novices are not likely to encounter during the
first year of law school. The authors, with the help of two additional experts, have
added twelve online videos readers can access for expanded explanations of the
material in the book.
¶10 The book starts by introducing the resources new students are likely to see
in their first semester—casebooks, hornbooks, nutshells, and other study aids. The
discussion of casebooks and the casebook teaching method is particularly well
done, informing readers on how casebooks teach students to think like lawyers, not
to learn what the law is. This is followed by an excellent discussion of hornbooks,
nutshells, and commercial study aids students can use to provide context for what
they have read in their casebooks and to enhance their understanding of the material. The authors then introduce readers to the big three online systems they will
encounter in law school: LexisNexis, Westlaw, and Bloomberg.
¶11 Next is a brief introduction to some of the secondary sources new students
may encounter in their first year—legal dictionaries, citation manuals, the Restatements, and the Uniform Commercial Code. The chapter concludes with the

1. Daniel Garrie & Bill Spernow, Law Firm Cybersecurity (2017).
* © Christine Iaconeta, 2018. Law Library Director, Garbrecht Law Library & Donald L. Garbrecht Law Scholar, University of Maine School of Law, Portland, Maine.
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authors offering some advice on surviving the first semester of law school. Providing basic information of which many students entering law school are not aware
was an excellent choice. Furthermore, this information is provided in a concise,
conversational tone that is easily understandable.
¶12 The authors have dedicated a little over half the book (chapters two and
three) to discussing the structure of cases and the methods used to find case law.
Chapter two begins with discussing what a case is and where it comes from. The
authors carefully outline the U.S. court system, distinguish issues of fact and issues
of law, and explain the types of opinions the court can issue: majority opinions,
concurrences, and dissents. They also discuss the doctrine of precedent, the parts
of a case, citation format, and the National Reporter System. Although the authors
cover a lot of ground in this chapter, they do so in a clear and concise way, making
some difficult topics easy to understand.
¶13 Chapter three is devoted to outlining strategies used to find cases. The
authors begin with the “case in hand” method and describe how one relevant case
will lead the researcher to a lot of relevant information, while pointing out that this
may be the easiest way to start a research project. The authors move on to discuss
natural language searching, terms and connectors searching, and the West Topics
and Key Number System. The chapter concludes with a very brief discussion of
Bloomberg Law and the other newcomers to online legal research: Casemaker,
Fastcase, and Ravel Law.
¶14 Chapter four discusses citators and their uses. This chapter provides easyto-understand definitions of the terms used by each system, such as “history” or
“appellate history,” “citing decisions” or “citing references,” and the like. In the last
chapter, the authors discuss statutes, including the forms of statutes, how to find
then, and how they are useful tools.
¶15 The authors, along with Berkeley Law professors Lindsay Saffour and Patricia Hurley, have created twelve videos that, like the text, are short and simple. They
do not contain all the details covered in the book, but they provide the basics and
enhance the subjects discussed in the book. The casual language used in the text is
carried over to the videos, making them easy to understand and less staid.
¶16 The Legal Research Survival Manual with Video Modules is not intended to
be a comprehensive text on legal research. Instead, the authors have provided information only about the things new researchers are likely to face in their first year of
law school. Rather than provide more details or branch out to the more difficult
facets of legal research, the authors strongly recommend that readers take an
advanced legal research course. They successfully stick to their less-is-more philosophy and deliver a text that is perfectly suited for the intended audience, firstyear law students. Furthermore, the videos are an excellent addition to the text. I
especially like that there are separate videos on secondary sources and administrative law resources.
¶17 If I have one criticism of the text, it is that the authors could have spent
more time on the use of secondary sources in the research process and could have
helped point novices in the right direction toward relevant primary sources. With
regard to the administrative law resources, the authors were correct to leave them
out of the text and include them only in video form as this complicated area of law
tends to confuse new law students. As such, providing this information in a video
that researchers can watch when needed is an excellent idea. Overall, the authors
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have done exactly as they intended. They have provided new legal researchers with
a resource that provides the nuts and bolts of the legal research they need to get
started in law school, and they have done so in an easy-to-understand manner.
Bessler, John D. The Death Penalty as Torture: From the Dark Ages to Abolition.
Durham, N.C.: Carolina Academic Press, 2017. 460p. $40.
Reviewed by SaraJean Petite*
¶18 In The Death Penalty as Torture: From the Dark Ages to Abolition, John

Bessler argues “that, in the twenty-first century, death sentences and executions
should be legally classified as forms of torture” because the law already considers
“torturous threats of death” by nonstate actors to be torture, and “executions are
more severe than many non-lethal acts already classified as illicit acts for torture”
and, as illicit torture, should be illegal by international standards (pp.xxiii–xxiv)
(emphasis in original).
¶19 In the introduction, Bessler explains how American law currently classifies
torture as “an extreme form of cruelty . . . that involves intentional—not negligent—
government conduct,” and that “the right to be free from torture [is] an ‘unenumerated’ or ‘natural’ right,” but that American courts have not held that the death
penalty is, in itself, torture (pp.xv–xvi).
¶20 In chapter one, readers learn how, from the Dark Ages until the Renaissance, torture and humiliation were part of the death penalty, and governments
used torture when interrogating suspected criminals. Using graphic descriptions of
various torture and execution methods, the author impresses on readers that something needed to change in the world’s criminal law systems.
¶21 Chapter two introduces readers to Charles de Montesquieu and Cesare
Beccaria and the perspective that “[a]ll punishment which is not derived from
necessity is tyrannical” and that “[e]very act of authority of one man over another,
for which there is not an absolute necessity, is tyrannical” (p.37). This perspective
led to regulations on torture and limits on the death penalty in Europe, incorporating the concepts of proportionality (death is not a proportionate penalty for a
crime such as theft) and deterrence (a lesser penalty could have the same deterrent
effect).
¶22 In chapter three, the author discusses the movement toward abolition of
the death penalty. He starts with the influence of Beccaria’s book, On Crimes and
Punishments, in Europe, Colonial America, and South America. He moves to the
industrial age, the movement toward penitentiaries rather than the death penalty,
and the United Nations’ initiatives against the death penalty.
¶23 Chapter four, “The Machinery of Death,” is about the practical aspects of
how the death penalty works: the types of crimes for which prosecutors request it,
people who are exempt from execution, and its use as a way to coerce defendants
to plead guilty. It also describes the psychological harm that often results from living on death row, and the physical and psychological pain caused from the time an
execution date is set until the execution is completed.
* © SaraJean Petite, 2018. Government Resources Manager and Bibliographic Access Librarian,
The Judge Ben C. Green Law Library, Case Western Reserve University School of Law, Cleveland,
Ohio.
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¶24 The U.S. Supreme Court’s approach to the death penalty is the subject of
chapter five. The Court has heard cases arguing that the death penalty violates the
Eighth Amendment prohibition on cruel and unusual punishment. In Furman v.
Georgia,2 the Court held that death penalty statutes were cruel and unusual because
of how they were applied—with a bias against minorities. But despite several Justices’ personal opposition to the death penalty, the Court has not held that it is per
se cruel and unusual.
¶25 “The Law and Its Evolution” is chapter six. Under international law, torture
is illegal. But when ratifying the United Nations Convention on Torture and the
International Covenant on Civil and Political Rights, the United States reserved the
right to use the death penalty. In addition to torture, international law forbids
“cruel, inhuman, or degrading treatment or punishment” (CIDT) (p.141). The difference between torture and CIDT is one of degree: torture involves “‘extreme,’
‘intense,’ or ‘great’ pain” and CIDT involves “significant pain or suffering” (p.146).
Bessler compares the victim’s fear of impending death in a torture-murder to the
condemned person’s fear of impending death when the execution process starts,
and he argues that if the former is torture, the latter is also. He also analogizes
executing a prisoner strapped to a gurney to applying physical force to a person
who has been arrested and is in handcuffs—the law forbids the latter as unnecessary use of force, so it should forbid the former also.
¶26 Commentators have excluded suffering that is an inherent part of lawful
sanctions from the definition of torture. In chapter seven, Bessler discusses what
“lawful sanctions” means. An important question is whether “lawful” refers to
domestic or international law. Bessler explains that, when ratifying an international
treaty, a nation may do so with reservations, which limit the legal effect of the treaty,
or with understandings or declarations, which clarify what that nation considers
the treaty language to mean. Some nations have argued that an understanding or a
declaration that defines lawful as being lawful under domestic law is actually a reservation and therefore violates the object and purpose of the UN Convention.
United States courts have refused to extradite people to countries where lawful
sanctions consist of torture because that defeats the object and purpose of the Convention Against Torture, but “unanticipated or unintended severity of pain or suffering does not constitute torture” (p.189).
¶27 In chapter eight, Bessler drives home his point that the death penalty is
torture. Threats to kill are mental torture. The Supreme Court of Appeals of Virginia held that “[t]he psychological aspect of torture may be established, for example, ‘where the victim is in intense fear of, but is helpless to prevent, impending
death . . . for an appreciable lapse of time’” (p.221). Solitary confinement, which can
result in serious psychological harm, has also been held to be mental torture in
some cases. Bessler argues that the death penalty is ineffective because it does not
prevent crime and it is not necessary to control an imminent threat, and there is no
justification for putting a prisoner through the psychological harm that comes from
solitary confinement and the threat of impending death.
¶28 “A jus cogens norm reflects the values, interests, and concerns of a substantial or vast majority of nations. When conduct is prohibited by a jus cogens norm,
any behavior of a country in violation of that norm is thus strictly prohibited by
2. 408 U.S. 238 (1972).
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international law and no country can derogate from that norm” (p.261). Chapter
nine describes how a ban on the death penalty is moving toward being a jus cogens
norm. Europe no longer has the death penalty, and most countries without the
death penalty refuse to extradite to countries that do. The U.S. Supreme Court,
while not holding the death penalty per se unconstitutional, has been limiting its
use by holding that specific applications are “cruel and unusual” and therefore forbidden. Bessler sounds optimistic that evolving standards of decency will eventually lead the Court to hold the death penalty itself unconstitutional, which will
move a death penalty ban closer to being a jus cogens norm worldwide.
¶29 The book’s conclusion concisely restates the principal arguments in four
pages, but the forty-four pages of footnotes contain discussions that this reviewer
believes would have been better incorporated into earlier chapters or perhaps made
into stand-alone chapters, with the footnotes referring readers back to earlier portions of the book.
¶30 Bessler cites a diverse group of sources, ranging from ancient documents to
websites. While some of the links had become outdated after the book’s publication, most of them worked. This book has helpful chapter headings and subheadings, and the page layout is easy on the eyes. But this not an easy book to read. It is
disturbing, graphic, and thought-provoking. Bessler weaves his main points
throughout the book, and while readers may disagree, they will not misunderstand
his argument. This book would be an excellent addition to an academic law
library’s collection.
Chemerinsky, Erwin, and Howard Gillman. Free Speech on Campus. New Haven,
Conn.: Yale University Press, 2017. 197p. $26.
Reviewed by Sarah K. Starnes*
¶31 Erwin Chemerinsky and Howard Gillman present a rousing history of the
First Amendment in Free Speech on Campus. They trace the right to free speech
and coexistence of controversies surrounding free speech on university campuses
starting from the creation of the first university until now. The book highlights the
increasing and unsettling prevalence of both universities and students wanting to
“suppress and punish the expression of unpopular ideas” (p.18), and it discusses
how to ensure that “all ideas and views should be able to be expressed on college
campuses, no matter how offensive or how uncomfortable they make people feel”
(p.19). Chemerinsky and Gillman suggest several reasons for the increase in suppression of free speech, based substantially on the fact that this newest generation
of students was taught from a very young age to not bully others. Freedom of
speech is very theoretical and abstract to this generation, as they “did not grow up
at a time when the act of punishing speech was associated with undermining other
worthwhile values” (p.10; emphasis in original).
¶32 Chapters two through four trace the concept of free speech from its inception, estimated to be more than 2500 years ago, to the 1600s, when the first free
speech controversies occurred in England, to its current interpretation today. Citations to case law become increasingly prevalent as Chemerinsky and Gillman build

Ohio.

* © Sarah K. Starnes, 2018. Assistant Law Librarian, University of Akron School of Law, Akron,
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a working and ever-changing definition of what free speech is and how it applies to
universities. They begin by stating that for many years “higher education was not
founded on free thought but on indoctrination” (p.49). However, by the early nineteenth century, American scholars were increasingly traveling to European universities and coming back with the idea to encourage and foster free inquiry. By 1915,
the American Association of University Professors was created to ensure the right
of professors to express themselves “without fear or favor” (p.65). The Berkeley Free
Speech Movement of the 1960s had students demanding that the university environment change from “a heavily regulated space of professional instruction” to “a
public forum for free speech” (p.75).
¶33 Chapter five consists of guidance for universities in a series of “can’ts” and
“cans” to foster positive learning environments. For each of these comparisons,
Chemerinsky and Gillman provide case law as proof and explanation. For example,
campuses “can’t prevent protestors from having a meaningful opportunity to get their
views across in an effective way” but “can impose time, place, and manner restrictions
on protests for the purpose of preventing protestors from disrupting the normal work
of the campus, including the educational environment and administrative operations”
(pp.125–26; emphasis in original). These are straightforward and particularly helpful by giving specifics to those who may need further understanding and guidance
on how to enforce some limitations while ensuring the rights of free speech. The
authors argue that universities should welcome controversial speech and encourage
a discussion of it rather than suppress or eliminate it.
¶34 The authors conclude by restating their concern that college campuses are
not giving enough attention to teaching free speech and thus “students’ support for
basic free speech principles is dramatically eroding” (p.155). There must be tolerance for opposing viewpoints and a willingness to discuss and debate these differences in order for our “diverse [and] democratic society to survive” (p.158). This
book is a great reminder of how important First Amendment and free speech values
are, and how leaders in education must foster an environment that provides and
encourages controversial topics and the resulting conversations.
Eisinger, Jesse. The Chickenshit Club: Why the Justice Department Fails to Prosecute
Executives. New York: Simon & Schuster, 2017. 377p. $28.
Reviewed by Adeen Postar*
¶35 Yep, you are absolutely correct. I chose to review this book because of the
title. How could I not read a book with the word “chickenshit” in the title? It comes
from James Comey’s (right again, that James Comey) 2002 remarks as U.S. Attorney
for the Southern District of Manhattan to members of the criminal division who
had never had an acquittal or tried a case that resulted in a hung jury: “You are
members,” he told them, “of what we like to call the Chickenshit Club” (p.xiv).
Comey charged that these driven and highly skilled attorneys prosecuted easy cases
and failed to take the necessary risks to “right the biggest injustices, not [just] go
after the easiest targets” (id.). This book traces the erosion of the Department of

* © Adeen Postar, 2018. Director, Law Library, University of Baltimore School of Law,
Baltimore, Maryland.
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Justice’s will to prosecute individuals in white collar and corporate criminal actions,
particularly after the Enron and Arthur Andersen cases.
¶36 Eisinger argues that cultural and political changes after Enron led the government to seek expedient settlements through no-admit, no-deny, and nonprosecution agreements with corporations like AIG, UBS, Countrywide, Bank of
America, Citi Group, and Goldman Sachs. These settlements were supposed to
result in better corporate accountability and compliance with the law. Fines were
assessed, but most of them were quite low when compared with the overall profitability of the “guilty” firm. Fraud cases with corporate defendants who were “too
big to fail” were enormously complicated and defended by corporate officers and
lawyers with the finest educations, skills, and credentials, which supposedly made
proving individual guilt by prosecutors difficult or impossible. Eisinger also argues
that at least some government attorneys sought to further their postgovernment
service careers in the more lucrative private practice of law by not engaging in
aggressive white-collar crime prosecutions. This all resulted in no one being held
accountable for these corporate frauds, no matter how egregious the crime or the
damage done to consumers, investors, and mortgage holders.
¶37 Eisinger presents his arguments on why the Department of Justice, and to
a lesser extent the Securities and Exchange Commission (SEC), failed to prosecute
individual employees through an almost endless series of highly detailed vignettes
on the financial crime cases of the post-Enron era. Eisinger shows great care in his
original research and subject interviews, but the sheer number of these stories and
the many different people involved are confusing and, well, rather depressing, at
least to this reader, who had a much more positive (naïve?) view of the Department
of Justice before reading this book. I even felt the need for a character map that
listed the cases and the attorneys. Editing, reducing the number of litigationrelated “war stories,” and perhaps a less polemic tone would have made this a more
readable book.
¶38 Eisinger portrays both heroes and villains here. He makes some quite harsh
assessments of the leadership of the Justice Department, particularly in the Obama
administration, where many highly placed attorneys came from large firms whose
clients were the very corporations that were the targets of criminal and civil investigations. Eisinger’s heroes include the fearless Judge Jed Rakoff of the Southern
District of New York. Eisinger traces Rakoff ’s career from law school to the district
court, approving of Rakoff ’s rejection of several weak corporate plea deals. Other
notable heroes include attorneys Paul Pelletier (Justice) and James Kidney (SEC),
both career government attorneys, who believed that everyone involved in corporate wrongdoing should be held accountable, even in the face of strong and sustained pressure to take a milder stance by leaders at Justice and the SEC.
¶39 Eisinger points out that the tide may be turning in favor of punishing the
guilty in corporate fraud cases in the face of public outrage that no individual was
found guilty in the aftermath of the 2008 financial crash. But we are not there yet.
Eisinger tells us that “[o]ver the course of three decades, the public and the civil
servants . . . lost belief in the good that comes from enforcement and regulation. . . .
Regulators don’t pursue leads. Prosecutors don’t open cases. The enforcers never
make Wall Street executives explain their actions” (p.267). We need to reverse that
attitude along with all aspects of regulatory capture now.
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Gorham, Ursula. Access to Information, Technology, and Justice: A Critical Intersection. Lanham, Md.: Rowman & Littlefield, 2017. 141p. $70.
Reviewed by Erik Beck*
¶40 Having worked as a bankruptcy court law clerk at the height of the Great
Recession, Ursula Gorham witnessed firsthand the unprecedented growth of selfrepresented litigation that has transformed the legal services market and the civil
court system in the past decade. As she explains in her introduction to Access to
Information, Technology, and Justice: A Critical Intersection, this swell of pro se representation led to “an overburdened system that was not designed to assist those
without legal counsel and was thus unable to guarantee equal access to justice for
an increasing number of people” (p.xiii).
¶41 Gorham would later go on to study this “justice gap” as a PhD student at the
University of Maryland College of Information Studies. This book expands her dissertation argument. She examines the efficacy of information and communication
technologies built to support pro se litigants, with special focus on the network of
statewide legal information websites funded by the Legal Services Corporation
(LSC). The book’s centerpiece is a study of these websites’ administrators, which
Gorham uses to identify challenges implicit in publishing legal self-help resources
online and to pose recommendations for improving these services.
¶42 The first few chapters of the book offer a well-researched history of access
to justice issues involving self-representation and the legal self-help services that
arose to support pro se litigation. Gorham begins by describing the shortfall in the
legal services industry’s capacity to fully represent a growing tide of valid legal
claims and the federal courts’ reliance on self-representation programs and
resources to bridge the gap. Under this policy, citizens would still have their day in
court, but they would have to pursue their claims on their own, using a host of
educational materials and workshops to guide their way.
¶43 Gorham briefly explores efforts of other scholars to evaluate legal self-help
services. She finds that most of the relatively few studies in this area come to a similar conclusion: that there is often disjuncture between what the layperson thinks
she or he needs to litigate a case effectively and what the professional thinks the
layperson needs. This disconnect between what the information provider offers
and what the information recipient expects is the central conflict that the book
addresses, and it sets the stage for Gorham’s study on LSC-funded statewide information websites.
¶44 For her study, Gorham posed a number of questions to website administrators relating to institutional involvement, development practices, usage, and barriers to access of their state’s given website. She collected twenty-six responses via
online surveys and twenty-seven via telephone interviews from participants representing twenty-eight states. Although questions in the survey were presented as
both multiple choice and free response, it seems the data that were generated were
mainly qualitative and were presented in the book selectively as anecdotes. While
Gorham’s study does appear to sufficiently represent the thoughts and concerns of
information providers, I believe its usefulness as an evaluative tool is limited by a

* © Erik Beck, 2018. Digital Services Librarian, Wise Law Library, University of Colorado,
Boulder, Colorado.
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fatal flaw she makes in its construction: she does not survey the users of these
websites.
¶45 Gorham’s stated purpose for her study is to “open the black box” of how
these websites are administered and to find out “what states are doing” to deliver
information to users. While she does succeed in accurately documenting the activities of website administrators, the question of whether what they are doing is actually working is left unanswered. Since Gorham’s own review of past studies found
a disconnect between information providers and information recipients, it is
unclear why she thought an investigation focusing only on website administrators
would have provided additional insight into the needs of pro se users.
¶46 In her final chapter, Gorham offers recommendations for conducting user
tests that could be employed to assess the value of different content and to locate
barriers to access. As an information provider and legal information website
administrator myself, I would have preferred a book that started with user testing
rather than ended with it and that sought to open the real “black box” of user motivation, technical literacy, and information need.
Herzog, Don. Defaming the Dead. New Haven, Conn.: Yale University Press, 2017.
270p. $40.
Reviewed by Amy M. Koopmann*
¶47 Should a cause of action exist for defaming a deceased person? In Defaming
the Dead, Don Herzog takes an intellectual and entertaining approach to addressing this question. Reading Herzog’s book feels like having a conversation with a
clever friend who challenges you to consider not only what you believe but why.
¶48 Herzog divides his book into six chapters, each with its own purpose. Herzog believes that there should be a cause of action for defaming the dead, and he
tells us this up front. In his first chapter, “Embezzled, Diddled, and Popped,” however, he rejects most of the reasons that come to mind when thinking about why a
cause of action should exist for defaming a dead person (for example, the effect it
has on family and loved ones). Herzog also specifically “renounce[s] any appeal to
religion or the afterlife” in supporting his argument (p.12).
¶49 He outlines two theses that he returns to throughout the book: the “oblivion thesis” and the “hangover thesis.” The oblivion thesis views death as the end of
all rights and interests, and therefore no cause of action should exist for defamation. The “hangover thesis” is “an explanation of why we nonetheless have intuitions that the oblivion thesis denies make any sense: it’s because we continue,
however embarrassedly, to cling to beliefs about the afterlife that we officially disavow” (p.26). Herzog acknowledges the appeal of these theses but rejects them.
¶50 In chapter two, “Tort’s Landscape,” Herzog provides a useful overview of
tort law. While he has no intention of offering a “nutshell” (“Law students use those
little books crammed with doctrine, to cram for exams” [p.27]), his summary is
succinct and points out distinctions between jurisdictions and exceptions to general rules without burying the reader in unnecessary detail. After discussing tort
law generally, he focuses specifically on the tort of defamation. This chapter makes

* © Amy M. Koopmann, 2018. Faculty Services and Reference Librarian, University of Iowa
Law Library, Iowa City, Iowa.
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the book accessible to those without a working knowledge of tort law, while keeping
it interesting for those who have such knowledge.
¶51 Perhaps the most fascinating feature of this book are the examples Herzog
uses of real cases and situations, ranging from the historical to the modern. Chapters three, four, and five, “Speak No Evil,” “Legal Dilemmas,” and “Corpse Desecration,” are filled with these. Herzog’s examples can generally be grouped into two
(sometimes overlapping) categories: situations where the law protects the interests
of the dead and situations where cultures expect a certain treatment of the dead. He
does not rely solely on the law as it presently exists (or as it existed in the past) or
on cultural convictions. Of the latter, he remarks, “they’re worth some epistemic
deference, in the sense of taking them seriously and wondering what reasons might
be—and have been—adduced on their behalf ” (p.167). He rejects, however, “any
claim of the form that they must be right or are automatically more credible than
any critical insights we can bring to bear once we have taken them seriously” (id.).
The real-life examples include statements about Margaret Fuller from Nathaniel
Hawthorne’s posthumously published journals, historical English and American
criminal defamation prosecutions, and several cases involving a railroad line that
seemed to have trouble getting bodies of the deceased where they belonged on time
and unharmed.
¶52 Herzog’s final chapter, “‘This Will Always Be There,’” draws on legal, cultural, and philosophical considerations to argue for a cause of action for defamation
of the dead. He does not propose a particular statute and acknowledges there are
several considerations that would need to be worked out in creating any such statute. What pushes Herzog particularly to support such reform is the notion that the
dead’s reputation holds an important distinction from that of the living: “Your reputation after death is a final settling of accounts, unlike your reputation while alive.
. . . When that account is damaged by defamation, it’s all too likely to stay that way”
(p.264).
¶53 While Herzog’s book is entertaining, it is peppered with serious and at times
disconcerting examples, particularly in the “Corpse Desecration” chapter. Perhaps
such examples are unavoidable in a thorough coverage of this topic (the book is,
after all, about death and defamation), or perhaps Herzog chooses particularly poignant and sometimes uncomfortable examples to emphasize his point. He certainly
succeeds in producing a thought-provoking work that forces readers to consider
their own knowledge and assumptions about death, culture, and the law.
¶54 Defaming the Dead would be a worthy addition to an academic library collection, law or otherwise. This work provides a unique approach to considering
both defamation and the legal rights of the deceased, and does so in a captivating
manner, while providing useful citations to a variety of source material. An open
access version of the book is also available online through the University of Michigan’s institutional repository.3

3. Defaming the Dead, DeepBlue, https://deepblue.lib.umich.edu/handle/2027.42/118195
[https://perma.cc/NWV6-W228].

273

274

LAW LIBRARY JOURNAL

Vol. 110:2 [2018-11]

Kalman, Laura. The Long Reach of the Sixties: LBJ, Nixon, and the Making of the
Contemporary Supreme Court. New York: Oxford University Press, 2017. 468p.
$34.95.
Reviewed by Robert N. Clark*
¶55 Partisan battles over Supreme Court nominations—whether in the media,

in presidential campaigns, or in Senate confirmation hearings—have become such
a familiar spectacle that it is easy to forget that things have not always been this
way. In the preface to her book, The Long Reach of the Sixties: LBJ, Nixon, and the
Making of the Contemporary Supreme Court, Laura Kalman reminds us that
Supreme Court nominations under Truman, Eisenhower, and Kennedy were relatively uncontroversial. Then, “between 1965 and 1971, Supreme Court nominees
and their confirmations became critical to presidential politics” (p.x).
¶56 This was partly due to a conservative backlash against a number of the
Court’s decisions on civil rights and criminal procedure under the tenure of Chief
Justice Earl Warren. In this light, Kalman refers to Brown v. Board of Education,
which held that laws establishing racial segregation in public schools were unconstitutional, as “the midwife of the modern confirmation process” (p.105). In the
wake of Brown, the Warren Court was often criticized as being “activist” and “liberal,” an image that Kalman’s book shows continues to shape the debate surrounding Supreme Court nominations today.
¶57 Throughout the course of this exhaustively researched and painstakingly
documented history, Kalman makes excellent use of archival materials, including
tapes of Oval Office telephone conversations, to take us behind the scenes with
Johnson and Nixon as they wrangle, fume, despair, and wisecrack over the selection of nominees to the nation’s highest court. The cast of characters includes such
pivotal figures as Thurgood Marshall and William Rehnquist, as well as a long list
of would-be nominees and those whose nominations were rejected by the Senate.
¶58 One of the more compelling stories running through the first two-thirds of
the book is that of Abe Fortas, who served as Associate Justice while simultaneously acting as an unofficial adviser to President Johnson, a longtime friend who
had nominated Fortas in order to have an inside man on the Court. When Johnson
later nominated Fortas as Chief Justice after Warren’s retirement, Fortas’s relationship with the president became a point of contention in a particularly bloody confirmation battle. That relationship, along with other ethical issues raised during the
confirmation hearings, eventually led to Fortas’s resignation in 1969. Kalman has
also written a biography of Fortas, and her intimate knowledge of her subject is
evident here.
¶59 When we come to the Nixon years, Kalman does an especially fine job of
showing how Nixon attempted to take advantage of Southern resentment of the
Warren Court. After the successful nomination of Warren Burger as Chief Justice,
Nixon was determined to nominate a Southerner to fill the vacancy created by
Fortas’s resignation. This was part of Nixon’s “Southern strategy,” which he believed
would “grow the Republican Party and unify the disparate elements within it”
(p.209). His next nominee was Judge Clement F. Haynsworth, Jr. of South Carolina.
* © Robert N. Clark, 2018. Reference and Research Librarian, O’Quinn Law Library, University
of Houston Law Center, Houston, Texas.
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During the confirmation hearings, Haynsworth was accused of having ruled in
several cases in which he had a significant financial interest, and the nomination
was ultimately defeated by a fifty-five to forty-five vote in the Senate. As Kalman
points out, this defeat was less important to Nixon than the Southern goodwill he
had earned with the nomination itself.
¶60 His second Southern nominee, Judge G. Harrold Carswell of Georgia, was
also defeated in the Senate, where the opposition painted him as a racist and a
mediocre jurist. Kalman notes that the significance of these defeats in terms of the
confirmation process was the use of a “cover” issue—Haynsworth’s alleged ethics
violations, Carswell’s reputation for mediocrity—to paper over ideological opposition to the nominee. By the time of Robert Bork’s defeated nomination in 1987
(discussed, along with more recent nominations, in the book’s epilogue), the cover
had been dispensed with and the ideology was out in the open.
¶61 In The Long Reach of the Sixties, Kalman makes a significant contribution
to our understanding of Supreme Court nominations and confirmations, as well as
our understanding of the Johnson and Nixon presidencies. This is a well-argued
and richly informative book that also manages to be highly entertaining (with a few
exceptions). It would make a useful addition to any library that collects materials
on American legal history.
Lockwood, Cristina D., and Pamela Lysaght. Michigan Legal Research, Third Edition. Durham, N.C.: Carolina Academic Press, 2016. 163p. $28.
Reviewed by Heather J. E. Simmons*
¶62 Now in its third edition, Michigan Legal Research is part of Carolina Academic Press’s Legal Research Series. Cristina D. Lockwood and Pamela Lysaght are
affiliated with the University of Detroit Mercy School of Law. As usual for the
series, this volume covers three related topics: how to perform legal research in
general, federal legal research, and Michigan legal research. In addition, this work
includes discussion of legal analysis and the IRAC legal writing formula to determine the relevance of the authorities retrieved—what the authors call the “intersection of legal research and legal analysis” (p.4). Devoting separate chapters to
research strategies and to citations, this book would make a suitable text for a legal
research class. This review will focus on the portions of the book on Michigan legal
research.
¶63 The authors discuss the relationship between print and online materials,
with an emphasis on free resources. The work notes that one particularly valuable
free source, the Michigan eLibrary (MeL),4 is available only to Michigan residents.
The authors also explain that Casemaker is included as a benefit of State Bar of
Michigan membership. In the chapter on secondary sources, the authors point out
two useful columns in the Michigan Bar Journal, “Plain Language” and “Libraries
and Legal Research.”
¶64 Michigan used to have three statutory compilations: the official statutory
compilation, Michigan Compiled Laws (MCL), and two commercial codes, Michigan Compiled Laws Annotated (MCLA) and Michigan Statutes Annotated (MSA).
* © Heather J. E. Simmons, 2018. Law & Business Reference Librarian and Assistant Teaching
Professor, Law Library, University of Illinois College of Law, Champaign, Illinois.
4. Michigan eLibrary, http://mel.org/legal [https://perma.cc/5355-VF92].
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MSA had a completely different numbering system. Citations to both MCL and
MSA were required by Michigan courts. In recent years, the Michigan Compiled
Law Service (MCLS) has replaced the MSA. Now with identical numbering systems, the two commercial statutory compilations match the federal system, and
researchers can use either commercially available statutory code, MCLA or MCLS,
and just drop off the last letter in the citation. The official version, MCL, has not
been published in print since 1979. The session laws, The Public and Local Acts of
the Legislature of the State of Michigan, are no longer published in print.
¶65 While it can be inferred from “Table 3-4. Michigan Official and Unofficial
Statutory Print Publications” (p.56), the authors fail to specifically point out that
neither of the commercial compilations, nor the statutory code on the legislature’s
website, has been designated as official. If Michigan were to enact the Uniform
Electronic Legal Material Act (UELMA), it would go a long way toward resolving
this problem. While the authors discuss uniform laws in the chapter on secondary
sources, they fail to mention UELMA.
¶66 The book describes the intermediate appellate court, the Michigan Court
of Appeals, which dates back to 1965. Since 1990, any Michigan appellate opinion
binds all future panels, unless overruled by the Michigan Supreme Court. What the
book does not make entirely clear is that Michigan’s geographical appellate court
districts exist only to hold judicial elections.
¶67 The most valuable sections of this book cover Michigan administrative law
and Michigan legislative history. Both chapters are detailed and thorough, providing a researcher with the information needed to research these challenging areas.
Like the state statutory compilations, the most recent version of the Michigan
Administrative Code was last published in print almost twenty years ago, and it has
a reputation for having a particularly unhelpful index.
¶68 The authors attempt to write in an accessible style, directed at first-year law
students and the lay public. However, I found the informal tone hurt the book’s
communication. One annoying aspect was that the authors state that the first step
in legal research is to “create a comprehensive list of words, terms, and phrases”
(p.13). By definition, a researcher cannot compile a comprehensive list, as discovering key words and terms of art is one of the elements of legal research. If researchers already know enough about the topic to compile a comprehensive list, then they
would not need to do much research.
¶69 This work focuses on current sources, citing the seminal Michigan Legal
Literature: An Annotated Guide5 for more detailed historical information. Michigan
Legal Research, Third Edition, has a variety of additional features I found to be
particularly helpful, including the index, tables, figures, and “Added Advice” boxes.
Serving as either a course text or a desk reference, it is a detailed and useful work,
and a suitable introduction to performing legal research in Michigan.

5. Richard L. Beer & Judith J. Field, Michigan Legal Literature: An Annotated Guide (2d
ed. 1991).
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Marsden, Christopher T. Network Neutrality: From Policy to Law to Regulation.
Manchester, U.K.: Manchester University Press, 2017. 304p. $115.
Reviewed by Janet Kearney*
¶70 Network neutrality, also known as net neutrality, is a hot-button topic that
is never far from the headlines. Christopher T. Marsden refers to the debate over
net neutrality as “undead” and says that no one has been able to kill it (p.1).
¶71 In late 2017, the U.S. Federal Communications Commission voted to repeal
current network neutrality rules, which were finalized under the Obama administration in 2015.6 This is a particularly relevant topic for librarians and law librarians
concerned with access to broadband Internet. The American Library Association
and the American Association of Law Libraries released statements condemning
the repeal since the initial public comment period in early 2017.7
¶72 This book is designed as a deep dive into the policy behind net neutrality,
explaining how that policy has been implemented in laws and regulations across
multiple states. While various states are included in the analysis, primary focus is
given to the European Union, the United Kingdom, and the United States. Although
this book is written for those interested in the policies and legal framework behind
net neutrality, an understanding of the technology involved is helpful. Marsden
explains the technological concepts without dumbing them down, but that can
make it a significantly slower read for those less comfortable with the underlying
technology or the historical framework on which regulation is traditionally based.
Despite that, Marsden’s book provides readers with a deep, contextual understanding of net neutrality.
¶73 With Network Neutrality: From Policy to Law to Regulation, readers can better comprehend and contextualize the history and development of network neutrality. The book begins with a brief introduction to the topic, defining net neutrality
as “the principle that Internet Access Providers (IAPs) do not censor or otherwise
manage content which individual users are attempting to access” (p.1). While there
are different variations of this concept, it essentially means that broadband providers must give consumers equal access to all content on the Internet in the same
manner, without favoring or disfavoring certain content providers (like Netflix or
Amazon) or requiring those providers or consumers to pay more for faster connections. This introduction successfully sets the stage for the rest of the chapters in the
book that take significant deep dives: how the idea came about, current issues surrounding it, and the current legal framework.
¶74 The intersection between communications and competition law, mobile net
neutrality, privacy issues, and specialized services all receive analysis, exploring the
* © Janet Kearney, 2018. Cataloging & Reference Librarian, Loyola University New Orleans
College of Law Library, New Orleans, Louisiana.
6. Cecilia Kang, F.C.C. Repeals Net Neutrality Rules, N.Y. Times (Dec. 14, 2017), https://www
.nytimes.com/2017/12/14/technology/net-neutrality-repeal-vote.html; Protecting and Promoting the
Open Internet, 80 Fed. Reg. 19,738 (Apr. 13, 2015) (codified at 47 C.F.R. pts. 1, 8, and 20).
7. ALA Strenuously Opposes FCC Proposed Order on Net Neutrality, ALA (Nov. 21, 2017),
http://www.ala.org/news/press-releases/2017/11/ala-strenuously-opposes-fcc-proposed-order-net
-neutrality [https://perma.cc/YEE7-7E5S]; American Association of Law Libraries Rejects FCC’s Plan
to Dismantle Net Neutrality Protections, AALL (Apr. 27, 2017), https://www.aallnet.org/wp-content
/uploads/2017/11/AALL-Rejects-FCCs-Plans-to-Dismantle-Net-Neutrality-Protections-FINAL.pdf
[https://perma.cc/TRY3-TCLV].
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technology and legal issues at play while discussing the framework in individual
states. The European Union’s and the United Kingdom’s systems each receive a
chapter examining their methods. As part of researching the book, Marsden conducted field interviews with a variety of stakeholders—those who are interested in
and use the Internet—including regulators, government officials, IAPs, content
providers, academics, and nongovernmental organizations.
¶75 In his conclusion, Marsden creates a regulatory toolkit that aims to help
implement and enforce net neutrality in response to the issues addressed in the
book. He also lays out a research agenda for the future, focusing on empirical
analysis of the actors and instruments affecting net neutrality, which in turn can
affect international and domestic privacy and governance issues.
¶76 For those wanting to stay current, Marsden has created a blog to accompany
the book, Net Neutrality in Europe, http://chrismarsden.blogspot.co.uk/ [https://
perma.cc/2JZY-SGUL]. Despite the geographic limitation of the blog title, coverage
extends to issues in other jurisdictions. There are several posts on the United States
due to recent events.
Newman, Jon O. Benched: Abortion, Terrorists, Drones, Crooks, Supreme Court,
Kennedy, Nixon, Demi Moore, and Other Tales from the Life of a Federal
Judge. Getzville, N.Y.: William S. Hein & Co., 2017. 306p. $29.95.
Reviewed by Whitney A. Curtis*
¶77 Benched is the memoir of Judge Jon O. Newman, a senior judge on the U.S.
Court of Appeals for the Second Circuit. In his book, Newman offers us an insider’s
view of the workings of the U.S. Courts of Appeals. From his almost forty years on
the court of appeals, he offers a candid assessment of his life and the opportunities
he was afforded. This memoir is divided into five sections: “My First Case,” “Before
the Bench,” “On the Bench,” “Beyond the Bench,” and “Immodest Proposals.” He
openly writes about what a judge does, including weighing the difficulty of deciding close cases without asserting personal or political preferences.
¶78 Part I, “My First Case,” highlights his involvement with the abortion issue
prior to Roe v. Wade.8 After being a federal district judge for only two months, he
was assigned Abele v. Markle, which subsequently became known as Abele I9 and
Abele II.10 His opinions in Abele I and Abele II were cited in the majority opinion
in Roe as well as quoted in Justice Stewart’s concurring opinion. Years after Roe,
Newman learned just how aware the U.S. Supreme Court was of his opinions in
Abele. Part II, “Before the Bench,” covers Judge Newman’s life prior to his appointment as a federal district judge. This included his foray into politics and the connections he made that led to his appointment. He also recounts how his appointment was almost derailed before it even began.
¶79 “On the Bench” recounts his years as a federal district judge and circuit
judge. He discusses the transition from lawyer to judge (very difficult with little to
no training) and then the transition from district judge to circuit judge (much
easier). Newman has written 1351 opinions, and he selects several to highlight the
* © Whitney A. Curtis, 2018. Associate Director & Head of Public Services, Euilano Law
Library, Barry University School of Law, Orlando, Florida.
8. 410 U.S. 113 (1973).
9. 342 F. Supp. 800 (D. Conn. 1972).
10. 351 F. Supp. 224 (D. Conn. 1972).
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variety of cases that come to a federal court of appeals. These opinions include cases
on terrorism and national security, the First Amendment, discrimination (usually
racial discrimination), intellectual property, corruption, events abroad, and federal
procedure. However, Newman notes his most legally unusual case as one that
required his interpreting the Articles of Confederation. Newman also recounts his
track record with the U.S. Supreme Court in terms of which of his opinions were
upheld and which were reversed.
¶80 Part IV, “Beyond the Bench,” recounts his endeavors off the bench, including his philanthropy work, teaching, and his work abroad consulting with members
of judiciaries. Perhaps his most memorable activity is his book A Genealogical
Chart of Greek Mythology, which was published in 2003 and finished a project his
father had started in 1964. Finally, “Immodest Proposals” lays out Newman’s twenty
proposals for improvements in the American system of justice. His proposals cover
such varied topics as death penalty sentencing, jury selections, police misconduct
lawsuits, independent counsel, and standing to sue government officials.
¶81 Benched recounts the extraordinary life Newman has been fortunate to live,
made more compelling by the intriguing vignettes from his years as a prosecutor
and his experiences in both state and local government. The prevailing theme Newman conveys throughout his book is the fortuitous opportunities afforded him
throughout his life. These opportunities allowed him to witness the inner workings
of the White House, Congress, and the Supreme Court, to be a U.S. attorney, a federal trial judge, and a federal appellate judge. He has interacted with presidents,
senators, governors, and judges both here and overseas. After such an extraordinary
life, he hopes his judicial legacy will be regarded as fair and his life judged as useful.
Based on Benched, I think Newman succeeded in achieving both.
Posner, Richard A. Reforming the Federal Judiciary: My Former Court Needs to
Overhaul Its Staff Attorney Program and Begin Televising Its Oral Arguments.
Lexington, Ky.: CreateSpace, 2017. 301p. $11.99.
Reviewed by Stephen M. Wolfson*
¶82 When I was looking for jobs during my 3L year, I remember being interested in an opening for a staff attorney at the Seventh Circuit because of the opportunity to work with Judge Richard Posner. Posner was one of those judges whose
name I knew and whose opinions I recognized for both their reasoning and writing.
Though I did not apply, I have always been sad for passing up the chance to work
with and learn from Posner. However, after reading Reforming the Federal Judiciary:
My Former Court Needs to Overhaul Its Staff Attorney Program and Begin Televising
Its Oral Arguments, I am glad I was never the subject of Posner’s ire.
¶83 Creating immediate controversy upon its release—one reviewer called it
“bananas” and “batshit crazy,” and a former Seventh Circuit staff attorney wrote an
impassioned response paper—Reforming the Federal Judiciary is either a no-holdsbarred exposé of the Seventh Circuit or “the rant of an angry old man” (p.248).
Either way, despite its flaws, this book is an interesting look inside the mind of the
inimitable Posner.

* © Stephen M. Wolfson, 2018. Copyright Librarian, Willis Library, University of North Texas,
Denton, Texas.
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¶84 Posner’s primary focus in Reforming the Federal Judiciary is what he identi-

fies as the severe inadequacies of the Seventh Circuit’s staff attorney program. Each
U.S. court of appeals employs attorneys who work with all of the judges on the
court instead of with one, as law clerks do. These attorneys mostly handle pro se
appeals. Staff attorneys usually serve two-year terms (though courts also employ
permanent supervisory staff attorneys) and draft bench memos and propose dispositions for judges hearing pro se appeals.
¶85 For Posner, these memos are seriously problematic. He writes that they are
often poorly written, are unintelligible to pro se litigants, and do not provide the
help these litigants deserve. Because judges frequently incorporate the memos into
their decisions, these problems harm pro se litigants. He faults staff attorneys for
using inaccurate and esoteric writing, their supervisors for not providing adequate
training, and the judges for not caring enough about the litigants. Posner seems to
believe he is the only judge who truly cares about them. To illustrate his point,
Posner reproduces several bench memos in his book. He presents them nearly in
full, identifies their weaknesses, and suggests numerous edits to improve them
according to his preferences.
¶86 Herein lies both a strength and a weakness with Reforming the Federal Judiciary. On one hand, Posner offers excellent advice that can improve anyone’s legal
writing. Conversely, Posner is often blunt—even mean—in a way that is unnecessary, unhelpful, and inappropriate. He undercuts the impact of his book by seeming like a nitpick and a curmudgeon, and by ignoring his own problems while criticizing the same problems in others. For example, he complains that the memos are
often verbose, but his own work is nearly 400 pages, which he could have easily
pared down.
¶87 After his discussion of the Seventh Circuit’s staff attorney program, which
includes excellent data about similar programs in other circuits, Posner turns
toward the federal judiciary’s antipathy for televising court proceedings. Currently,
only the Ninth Circuit routinely permits video recording of its oral arguments. The
other federal courts, including the U.S. Supreme Court, provide only audio recordings and transcripts.
¶88 Posner’s argument for putting cameras in courtrooms is persuasive. He
contends that hearings should be public, and the lack of video limits access to those
who can attend in person. Audio recordings do not alleviate this because they do
not capture things like body language, and they do not always indicate who is
speaking. Listeners cannot adequately learn about judges’ holdings from the
recordings. Moreover, modern technology permits televising hearings without
being disruptive or prohibitively expensive. Posner says he even offered to fund
cameras for the Seventh Circuit himself. Additionally, he does not believe that
cameras would cause judges and litigants to grandstand. Instead, Posner believes
cameras could build confidence in the courts by showing judges as serious, wellprepared, and committed to justice.
¶89 This section is shorter than and mostly disconnected from the rest of the
book, except that it provides another place where Posner can criticize the Seventh
Circuit and especially Chief Judge Diane Wood. This public airing of grievances
provides a unifying theme of the book. Throughout the book, Posner repeatedly
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returns to the squabbles with Wood that led to his retirement. He spends a significant amount of time detailing conversations with Wood—even correcting her writing, as he did with the staff attorneys—and complaining about how she treated him.
¶90 Once again, Posner hurts his work by being unnecessarily harsh. For
instance, responding to criticisms of a draft of his book, Posner notes that the Seventh Circuit chooses its chief judge by seniority instead of by merit or election. He
uses this to question Wood’s decisions not to accept his ideas for reform by saying
she has her position merely by happenstance. As such, this comes off more like an
attack on Wood than a serious point. Posner is brilliant and does not need to use
such attacks, and his book suffers because he does.
¶91 In the end, Reforming the Federal Judiciary has value, but too often it is more
diatribe than serious study. Nevertheless, the book has its strengths. Posner’s interest in pro se litigants is certainly valid, and perhaps courts should provide more
assistance than they do. His book is not crazy, but the length, specificity, and severity of Posner’s criticism is shocking. It is worth reading, but with a skeptical eye.
This book is insightful but ultimately flawed, like Richard Posner himself.
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Practicing Reference . . .

My Year of Citation Studies, Part 2*
Mary Whisner**
In this second installment examining citation studies, Ms. Whisner looks at citation
patterns of articles versus student works, as well as patterns across journals.
¶1 In my last column,1 I began a year-long venture into citation studies. Near

the outset of that column, I discussed some ways that citation count is an imperfect
proxy for quality. For instance, an article might be cited a lot only to criticize it (a
high citation count doesn’t ensure high quality), or it might be very useful to only
a small audience (a low citation count doesn’t ensure low quality).2 Still, citation
counts can tell us something, both about individual pieces and about journals. And
so in this installment, I explore a dataset from journals to see whether I can learn
something about the citation patterns of articles versus student works, as well as the
citation patterns across journals. I find this sort of thing interesting. And it’s worthwhile for us reference librarians to try to understand more about the materials we
use and how they are used by researchers. Getting into the weeds (metaphorically)
can yield some insights not possible from a loftier vantage point.
Methodology
¶2 My sample offers variety, but it is not comprehensive and was not selected
scientifically. It’s just thirty-two journals, drawn from HeinOnline’s Law Journal
Library, which includes more than 2500 law and law-related periodicals.3 I chose
only student-edited journals from U.S. law schools, which narrows the pool to, say,
500 or so.4 Browsing through the list of journals, I chose an assortment, both general law reviews and specialty journals, from private schools and state schools,

* © Mary Whisner, 2018. Many thanks to Mary Hotchkiss and Crystal Albeerthal who commented on a draft of this piece.
** Research Services Librarian, Marian Gould Gallagher Law Library, University of Washington
School of Law, Seattle, Washington.
1. Mary Whisner, My Year of Citation Studies, Part 1, 110 Law Libr. J. 167, 2018 Law Libr. J. 7.
2. Id. at 168–69, ¶ 3.
3. Law Journal Library, HeinOnline, https://home.heinonline.org/content/Law-Journal-Library/
[https://perma.cc/QJ4U-ZYGJ].
4. In 2010, the Current Index to Legal Periodicals indexed 191 general law reviews and 358
student-edited specialized law journals. Alena Wolotira, From a Trickle to a Flood: A Case Study of
the Current Index to Legal Periodicals to Examine the Swell of American Law Journals Published in the
Last Fifty Years, 31 Legal Reference Services Q. 150, 157 (2012).
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from prestigious schools and not-so-prestigious schools.5 I looked at all four journals published by the University of Washington, where I work.6
¶3 Journal by journal, I looked at each piece published in 2012, noting how
many times it has been cited (using HeinOnline’s ScholarCheck) and whether its
author was a student (the piece could be called a note, comment, recent development, or something else). I excluded book reviews. I included memorials, tributes,
and symposium introductions: some are pretty skimpy and not likely to be cited,
but others are substantial, and I didn’t want to draw a line. This gave me a sample
of 939 pieces.7 (“Pieces” includes both articles and student pieces.)
¶4 Why did I stop at thirty-two journals and 939 pieces? There were many good
reasons. I got tired of building my spreadsheet. An old injury flared up, making it
uncomfortable to use the keyboard. I wanted to stop so that I could eventually
write. And I thought I had a decent enough sample to look at.
¶5 As I was developing my data, it occurred to me that many of the results
would not surprise anyone familiar with American law reviews. For instance,
articles in the Harvard Law Review were cited more often than articles from the
Akron Law Review. To get a sense of how closely off-the-cuff judgments tracked the
data, I posted a quick survey in the law school.8 Participants were asked: “Using
whatever subjective criteria you want, please assign each journal a letter, with A
representing top journals, B representing good journals, and C representing the
rest. There are thirty-two journals in all. There is no mandatory curve.” The mean
of the responses for each journal produced a “GPA” for that journal.9
¶6 Appendixes 1 and 2 present summary data from my spreadsheets.
Citing Rates by Journal
¶7 Some journals are cited much more often than others. This is true for cita-

tions to articles, citations to student pieces, and citations to pieces overall. But the
5. Akron Law Review, American University Law Review, Arizona Law Review, Arizona State Law
Journal, Berkeley Journal of Gender, Law & Justice, BYU Law Review, California Law Review, Cornell
Law Review, Denver University Law Review, Duke Environmental Law & Policy Forum, Duke Journal
of Comparative & International Law, Duke Journal of Gender Law & Policy, Duke Law Journal, Florida
Law Review, Harvard Civil Rights–Civil Liberties Law Review, Harvard Journal of Law & Gender,
Harvard Law Review, Indiana Law Review, Indiana Law Journal, Journal of High Technology Law (Suffolk), Louisiana Law Review, Law & Inequality (Minnesota), Maine Law Review, Pacific Rim Law &
Policy Journal (Washington), Washington Journal of Environmental Law & Policy, Washington Journal
of Law, Technology & Arts, Washington Law Review, Wisconsin International Law Journal, Wisconsin
Journal of Law, Gender & Society, Wisconsin Law Review, Yale Journal of Law & Feminism, Yale Law
Journal.
6. When you aren’t committed to sampling, say, every twenty-third article from an alphabetical
list, you can select what you want.
7. I have incomplete data from the Duke Law Journal. At the time of my searches—March
19–26, 2018—HeinOnline had ScholarCheck information for only part of 2012: volume 61, issues
4–8. ScholarCheck did not cover volume 52, issues 1–3. I corresponded with HeinOnline support and
learned that ScholarCheck is updated once a month, and the missing issues should be added in the
next pass. In my calculations of citations per piece, I include only the pieces for which I have data.
8. The thirty-six respondents included twenty-two law faculty, two law school staff, and twelve
law library staff and law librarianship students.
9. I liked it that two pairs of journals—Arizona Law Review and Arizona State Law Journal and
Indiana Law Journal and Indiana Law Review—have such similar titles that some people might not
distinguish them readily.
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Figure 1
Citations per Article

variance is much greater for citations to articles than it is for citations to student
pieces. Articles from the 2012 Harvard Law Review were cited an average of 48.4
times, those from the Yale Law Journal were cited an average of 34.4 times, and
those from the Duke Law Journal (available data) were cited an average of 30.5
times. At the other end of the spectrum, the bottom five journals were the Maine
Law Review (3.1 citations per article), Washington Journal of Law Technology & Arts
(2.6), Washington Journal of Environmental Law & Policy (2.2), Pacific Rim Law &
Policy Journal (1.8), and Journal of High Technology Law (1).10 Figure 1 shows that
drop-off between the top six journals (average of 14.8 citations per article) and the
rest. The bottom 11 (two tied for 22nd place) average 4.1 citations per article or
fewer.
¶8 The range of average citations to student pieces (Fig. 2) was much smaller
than the range for articles, topping at 10.5 (Yale Law Journal) and bottoming at 0
(Duke Environmental Law & Policy Forum). Also making strong showings were
California Law Review (8), Harvard Journal of Law & Gender (7), Cornell Law
Review (6.7), and American University Law Review (6.5).
¶9 I might have predicted a strong correlation between a journal’s citation average for articles and its citation average for student pieces, but that’s not the case.
Figure 3 shows journals’ citations per article, with journals ranked from first to
thirty-second; the citations per student piece and per piece are graphed as well. You
can see how much wobble there is in the latter two measures compared with the
article citations.
10. I wasn’t tickled that all three of my school’s specialty journals were in the bottom five,
but that’s the way the data played out. By the way, Pacific Rim Law & Policy Journal has since been
renamed, with a broader focus, Washington International Law Review.
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Figure 2
Citations per Student Piece

Figure 3
Citations per Article, Student Piece, and Piece
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How Many Student Pieces?
¶10 If you had asked me, I would have guessed that most journals run about the
same number of articles and student pieces. But in this sample, I found that journals
vary widely in the number of student pieces they publish (Fig. 4). The Harvard Law
Review had sixty-one student pieces in 2012, including notes, comments, and
recent developments. With eighty pieces overall, that means that just over threequarters of Harvard pieces were by students. (That’s counting pieces: since many of
the student pieces are fairly short (less than ten pages), the pages in the journal by
students are a much smaller portion.) Other journals with a high percentage of
student pieces were Duke Journal of Comparative & International Law (fifty percent), Law & Inequality (forty-eight percent), and Yale Law Journal (forty-seven
percent). At the other end of the spectrum, some journals had very few student
pieces: Indiana Law Journal (fifteen percent), Akron Law Review (twelve percent),
Indiana Law Review (eleven percent), Duke Environmental Law & Policy Forum
(eight percent), and Journal of High Technology Law (zero percent). Of course—as
with everything in this study—this is all based on a sample from just one year. Perhaps 2011 or 2013 would show very different numbers.

“Grades” from the Survey
¶11 Let’s pull in the scores from my survey. The journals with the highest GPAs
were Harvard Law Review and Yale Law Journal (both 3.97), Cornell Law Review
(3.89), California Law Review (3.81), Duke Law Journal (3.78), and Harvard Civil
Rights–Civil Liberties Law Review (3.42). The lowest were Wisconsin International
Law Journal (2.36), Wisconsin Journal of Law, Gender & Society (2.36), Journal of
High Tech Law (2.36), Louisiana Law Review (2.25), Maine Law Review (2.22), and
Akron Law Review (2.22). Comparing the grades from survey respondents with the

Figure 4
Percent of a Journal’s Pieces by Students
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Figure 5
Citations per Article and Student Piece, by Journal’s GPA Rank

average citations per article and per student piece (Fig. 5), we see a pretty decent
correlation11 between GPA and average article citations. There seems to be little or
no correlation between GPA and citations to student pieces.
Why Would Journals Vary?
¶12 As with citation counts for individual articles, we can say that the difference
in average citations per article or average citations per student piece is some reflection of quality. But what would cause frequent (or infrequent) citation?
¶13 Let’s compare two hypothetical journals, the Solid Gold Law Review and the
Tarnished Brass Law Review. Articles that appear in SGLR routinely get more citations than articles in TBLR. Why?
¶14 Reputation is certainly a factor. If researchers find a number of articles on
a topic, they might choose to read (and cite) the ones from the SGLR because they
have a sense that it’s better. This is so even when researchers find pieces in databases that include hundreds of journals, rather than just looking at a handful of
journals in print. We all have limited time and energy; it makes sense that if we run
a search and find, say, thirty articles, we might choose to look at what we think are
the best journals.
¶15 There could be another layer of reputation at work. Maybe I don’t think
that SGLR is significantly better than TBLR—but if I think that my readers think
that it is, then I might cite it so that my readers think that I’m using the best source.
¶16 Other factors might affect quality, not just the perception of quality. Perhaps the students at Solid Gold Law School are smarter and better read than stu11. I use “pretty decent correlation” because my statistical knowledge is fairly basic.
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dents at Tarnished Brass Law School. The students at Solid Gold Law School might
also have access to more knowledgeable faculty members to teach them and advise
their journal.12 Those lucky students might also have access to a better law library.13
If law reviews select the strongest students (they all try to, after all), then the editorial board of SGLR will be better than that of TBLR. Those editorial boards could
be better at selecting articles to publish. And they could be better at editing the
articles they select. These advantages could grow over time, as one editorial board
mentors the next.
¶17 Reputation comes in again: if the best authors try to place their articles with
journals with strong reputations, then those journals will publish more articles that
are very good and hence worth citing. Even if an author doesn’t think that SGLR is
better than others, she might want to place an article there because she thinks her
tenure committee thinks it’s better. Maybe members of the tenure committee don’t
even have strong opinions, but they give a mental boost to the journals they think
are valued by the academic community (or the professors and deans who will fill
out a US News survey about their school’s reputation). It’s the “Tinkerbell” phenomenon—a group opinion endows authority on a work.14
¶18 Finally, there’s the journal’s mission. If SGLR is a general-interest law review
with a national scope, then its potential audience will be larger than that of a journal
that covers only a single jurisdiction. This might also affect journals that focus on
special topics—but some specialty journals in my sample did very well compared to
general law reviews. The top specialty journals were Harvard Civil Rights–Civil
Liberties Law Review (sixth out of thirty-two), Harvard Journal of Law & Gender
(eighth), Yale Journal of Law & Feminism (eleventh), and Duke Environmental Law
& Policy Forum (fifteenth).15
Citations of Individual Pieces
¶19 I also looked at the citations of individual pieces (both articles and student
pieces). The range for articles was from a high of 173 citations to a low of zero—a
fate shared by sixty-one articles.16 The median article was cited six times. The range
for student pieces was from a high of seventy-six to a low of zero.17 Only one stu-

12. It’s also possible that Solid Gold Law School’s professors are so busy writing books, arguing
Supreme Court cases, and speaking at far-away conferences that SGLR students would have less access
to faculty than TBLR students. Remember that I’m just speculating about factors that might be present.
13. Oddly, I didn’t think of this point until the final editing stages. But in Law Library Journal,
we really ought to at least speculate that an excellent law library could make a positive difference in
journal quality.
14. See Mary Whisner, Bouvier’s, Black’s, and Tinkerbell, 92 Law Libr. J. 99, 102, 2000 Law Libr.
J. 8, ¶ 10 (citing Robert Berring, Chaos, Cyberspace and Tradition: Legal Information Transmogrified,
12 Berkeley Tech. L.J. 189, 193 (1997)).
15. It’s not just a coincidence that these journals’ titles include the names of law schools that are
well respected. The reputation of the school must help the reputation of the journal.
16. Fortunes might change, of course. Some of the articles from 2012 that had not been cited by
early 2018 still have an opportunity to find their audience.
17. Out of 634 articles, 61 had no citations. Out of 308 student pieces, 69 had no citations.
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Figure 6
Times Articles Cited, by Rank

Figure 7
Times Student Pieces Cited, by Rank
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dent piece18 was among the fifty most-cited pieces.19 Its seventy-six citations were
exceptional: the next several student pieces had twenty-four, twenty-three, twentytwo, twenty-two, and twenty citations. The median student piece had two citations.
Not all student pieces fare worse than articles: sixty-two were at or above the article
median of six citations.
¶20 Figures 6 and 7 graph the number of citations to articles and student pieces
against each piece’s rank in its category. Maybe it’s a little weird to get excited over
a chart generated by Excel, but I’ll admit that I loved seeing them come out looking
just like the standard illustration of a long tail.20 In marketing, the long-tail theory
observes that bricks-and-mortar stores stock items that are popular, while online
retailers can also stock—and sell—items that interest only a niche group.21 Maybe
most customers want only a four- or five-sided blue widget, so that’s what the local
store will carry. An online retailer (say, Amazon) will carry those widgets, but will
also be able to carry the more specialized seven-sided chrome-plated widget.22 The
“market” for law review articles seems to work like other markets illustrated with
long-tail graphs. The articles that get a lot of citations are like the four- and fivesided blue widgets that lots of people need and buy. And at least some of the articles
that get only a few citations are like the seven-sided chrome-plated widgets that
only a few people need. Online databases of articles may make their market behave
like online commerce: in the print era, some researchers would rely on the journals
that were convenient to read, like the top journals routed to them or displayed in
the faculty lounge, but now it is possible for researchers with very specific needs to
find even the obscure articles.23
Why Would Articles Vary?
¶21 I speculated about why journals would vary in the citations per article, so
now I’ll sketch out some factors for articles. (Many of the comments will also apply
18. Jonah B. Gelbach, Note, Locking the Doors to Discovery? Assessing the Effects of Twombly and
Iqbal on Access to Discovery, 121 Yale L.J. 2270 (2012) (seventy-six citations). The author is now a professor at the University of Pennsylvania Law School. https://www.law.upenn.edu/cf/faculty/jgelbach/
[https://perma.cc/KFR8-T3QZ].
19. Okay, fifty-one: two pieces tied for number fifty.
20. See, e.g., Chris Anderson, About Chris Anderson, The Long Tail, http://longtail.com/the
_long_tail/about.html [https://perma.cc/2NP3-84CU] (showing generic graph of “The New Marketplace”; Chris Anderson, The Long Tail, Wired (Oct. 1, 2014, 12:00 PM), https://www.wired
.com/2004/10/tail/ [https://perma.cc/5AGB-VR6J] (showing graph of songs available on Rhapsody
and at Wal-Mart); Long Tail, Wikipedia, https://en.wikipedia.org/wiki/Long_tail (last modified Apr.
2, 2018) [https://perma.cc/7PAL-ED8Y].
21. Coincidentally, the day I wrote this paragraph my calendar had a cartoon in which a woman
says, “I’m pretty sure middle-aged upper-arm jiggle is the one thing there’s not a niche market for.”
Cartoons from The New Yorker 2018 Calendar, at Apr. 9 (2017) (cartoon by Emily Flake). The cartoon, originally published Dec. 14, 2015, is available at https://condenaststore.com/featured/a-middle
-aged-woman-poses-her-arm-up-seductively-emily-flake.html [https://perma.cc/H6WR-6WDQ].
22. One author posits that Amazon does not carry the most specialized items itself but offers a
marketplace for long-tail items, via its independent sellers. Jeremy Hanks, Amazon Doesn’t Do Longtail. Why Should You?, Practical Ecommerce (Apr. 4, 2017), https://www.practicalecommerce.com
/Amazon-Does-Not-Do-Long-tail-Why-Should-You [https://perma.cc/7E6U-HC27].
23. I might try to test this by sampling articles from, say, 1975, 1990, and 2005 and graphing how
often each was cited in its first five years in the world to see whether there the graphs’ tails are getting
longer.
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to student pieces. You can extrapolate.) Some articles by their nature don’t invite
citation: it’s worth publishing a few pages about beloved faculty members who have
recently retired or died, but researchers generally won’t have reason to cite those
tributes and memorials. Short pieces introducing symposiums or theme issues also
might not get cited often, even though they can help the reader get an overview of
the collection. Within the set of “regular” articles, some are naturally of wider interest than others—for example, something about constitutional law or a criminal
justice issue that arises in many jurisdictions. Other articles won’t interest as many
readers. Taxation of financial instruments is very important to tax practitioners in
that area, but that’s a comparatively small group of readers. Finally, articles do differ
in quality: some are elegantly written, well organized, and clear, while others fall
short. Any of these factors can affect the number of times an article is cited. And
we can add in the effects of reputation, too. People are probably more likely to cite
well-known authors who publish in well-respected journals.24
Conclusion
¶22 As part of my yearlong project of looking at citation patterns, I sampled
thirty-two journals published in 2012, gathered data about citations to their articles
and student pieces, and sorted and sliced the data to look for something interesting. I found considerable variation in citations per article by journal, but less variation in citations per student piece. I surveyed some people in my law school to get
subjective impressions of the journals in my sample and found a very strong correlation between these reputation grades and citations per article. And I saw citations to individual articles and to individual student pieces lined up in graceful
long-tail graphs. Along the way I mused about factors that might be at play in the
variations in citation rates.
¶23 Fortunately, I don’t think I’ve exhausted the terrain because I’ve committed
to writing two more columns on citation studies. Stay tuned.

24. As I compiled my data, I found that I recognized the names of many of the most-cited
articles.
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Appendix 1: Summary Data by Journal
Journal

Articles

Times
Articles
Cited

Citations Student
per Article Pieces

Times
Citations “GPA” from
Student per Student
Survey
Pieces Cited
Piece

Akron L. Rev.

23

88

3.8

3

6

2

2.22

Am. U. L. Rev.

21

215

10.2

13

85

6.5

2.86

Ariz. L. Rev.

21

211

10

14

64

4.6

3.03

Ariz. St. L.J.

41

173

4.2

12

24

2

2.81

5

37

7.4

3

7

2.3

3.03

30

195

6.5

29

45

2.3

3.03

Berkeley J. Gender
L. & Just.
BYU L. Rev.
Calif. L. Rev.

33

630

19.1

7

56

8

3.81

Cornell L. Rev.

26

694

26.7

9

60

6.7

3.89

Denv. U. L. Rev.

40

162

4.1

15

24

1.6

2.67

Duke Envtl. L. &
Pol’y F.

11

93

8.5

1

0

0

2.64

Duke J. Comp. &
Int’l L.

8

33

4.1

8

32

4

2.69

Duke J. Gender L.
& Pol’y

8

36

4.5

3

15

5

2.72

Duke L.J. with
citation data

14

427

30.5

5

24

4.8

3.78

Fla. L. Rev.

39

517

13.2

11

29

2.6

3.06

Harv. C.R.-C.L. L.
Rev.

10

148

14.8

4

9

2.3

3.42

Harv. J.L. & Gender

11

132

12

3

21

7

3.25

Harv. L. Rev.

19

920

48.4

61

255

4.2

3.97

Ind. L. Rev.
(Indianapolis)

31

118

3.8

4

7

1.8

3.03

Ind. L.J.
(Bloomington)

44

489

11.1

8

14

1.8

2.86

J. High Tech. L.
(Suffolk)

5

5

1

0

0

La. L. Rev.

17

125

7.4

12

35

2.9

2.25

Law & Ineq.

11

47

4.3

10

14

1.4

2.42

Me. L. Rev.

18

56

3.1

8

4

0.5

2.22

Pac. Rim L. &
Pol’y J.

17

30

1.8

7

7

1

2.64

Wash. J. Envtl. L.
& Pol’y

6

13

2.2

2

1

0.5

2.58

Wash. J.L. Tech.
& Arts

13

34

2.6

3

15

5

2.56

Wash. L. Rev.

21

195

9.3

12

32

2.7

3.33

Wis. Int’l L.J.

16

51

3.2

7

4

0.6

2.36

Wis. J.L. Gender &
Soc’y

10

38

3.8

3

7

2.3

2.36

Wis. L. Rev.

31

344

11.1

7

4

0.6

3.36

Yale J.L. & Feminism

2.36

6

65

10.8

2

11

5.5

3.19

Yale L.J.

25

861

34.4

22

232

10.5

3.97

TOTALS

631

7182

308

1143
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Appendix 2: Ranking Data by Journal
Journal

Citations per
Piece Rank

Citations per Citations per
Article Rank Student Piece
Rank

Percent of Pieces
That Are by
Students: Rank

“GPA”
Rank

Akron L. Rev.

22

24

7

26

31

Am. U. L. Rev.

12

12

10

6

16

Ariz. L. Rev.

13

13

16

10

12

Ariz. St. L.J.

21

21

24

16

18

Berkeley J. Gender L. &
Just.

17

16

22

30

12

BYU L. Rev.

19

18

20

22

12

Calif. L. Rev.

4

5

9

18

4

Cornell L. Rev.

3

4

2

27

3

Denv. U. L. Rev.

25

22

26

13

21

Duke Envtl. L. & Pol’y F.

14

15

22

28

22

Duke J. Comp. & Int’l L.

19

22

31

31

20

Duke J. Gender L. & Pol’y

18

19

7

16

19

1

3

4

18

5

Duke L.J. with citation
data
Fla. L. Rev.

7

7

27

27

11

Harv. C.R.-C.L. L. Rev.

6

6

16

13

6

Harv. J.L. & Gender

8

8

14

8

9

Harv. L. Rev.
Ind. L. Rev. (Indianapolis)

5

1

11

1

1

22

24

25

3

12

Ind. L.J. (Bloomington)

9

9

3

25

16

J. High Tech. L. (Suffolk)

32

32

29

11

27

La. L. Rev.

16

16

5

7

30

Law & Ineq.

27

20

12

2

26

Me. L. Rev.

29

28

27

12

31

Pac. Rim L. & Pol’y J.

31

31

20

29

22

Wash. J. Envtl. L. & Pol’y

30

30

13

5

24

Wash. J.L. Tech. & Arts

26

29

16

22

25

Wash. L. Rev.

15

14

16

9

8

Wis. Int’l L.J.

28

27

32

32

27

Wis. J.L. Gender & Soc’y

24

24

29

20

29

Wis. L. Rev.

11

9

6

20

7

Yale J.L. & Feminism

10

11

15

24

10

2

2

1

4

1

Yale L.J.
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Memorial: Alfred Joseph (Al) Coco (1933–2017)
“Al Would Always Have My Back”*
¶1 Alfred Joseph Coco, known always as Al, was born on February 28, 1933,
and died on December 14, 2017. Al was a friend to everyone he ever met and mentor to many of us in law librarianship. He was professor emeritus of law and the
former director of the University of Denver’s Westminster Law Library and is survived by his best friend and widow Joyce, son Brandon, and many other family
members. A second son, Paul, predeceased Al.
¶2 Al was born in Moreauville, Louisiana, which is Cajun country, and was
raised there until his parents moved the family to New Orleans, where Al completed high school. He never completely left his Cajun heritage behind, however,
and became well known for telling very humorous Cajun stories. He told one of
those stories as the speaker at the Annual Banquet when I was the president of
AALL.
¶3 After Al graduated from high school, he went to the University of Texas at
Austin where he earned a degree in psychology. He then went to law school at St.
Mary’s in San Antonio before going to the University of Washington where he
studied under his mentor, Marian Gould Gallagher, and earned his master’s degree
in law librarianship. Al was always very proud of his being, as he called it, a “Marian Gallagher Grad.”
¶4 Al’s law librarianship career began when Dean Ernest Raba at St. Mary’s
University School of Law approached Al and offered him an appointment as law
librarian on one condition: Al first had to go to Seattle and learn how to be a law
librarian under Mrs. Gallagher’s guidance. Dean Raba explained that St. Mary’s
longtime librarian Frances Sawyer Henke1 planned to retire and wanted Al to
become her successor. Al did what Dean Raba asked and succeeded Mrs. Henke in
1962. Al also was appointed assistant professor of law and taught several courses at
St. Mary’s.
¶5 Al moved to Houston in 1966 to accept an appointment as professor of law
and law librarian at the University of Houston. The University of Houston was
formerly a private institution that had then only recently moved into the ranks of
state-supported institutions of higher education. The university had grand plans to
greatly improve the reputation of its law school. To begin this process, the university was about to embark on the design and construction of a state-of-the-art law
school complex that initially would consist of three buildings. Houston’s Dean John

* © Patrick E. Kehoe, 2018.
1. Frances Sawyer Henke’s son Dan was also a law librarian and served as law librarian and
professor of law at the University of California Berkeley and later at Hastings. Dan was one of Al’s
mentors and also a great friend.
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B. Neibel was interested in hiring Al because of Al’s experience designing the
recently completed new law library facility at St. Mary’s.
¶6 Dean Neibel offered Al the opportunity to help with the Houston building
project and also charged him with moving the university’s law library into the
ranks of research-quality libraries. Al was promised the staffing and budget needed
to accomplish these goals very quickly.
¶7 Al’s first two hires as librarians at Houston were Lolly Gasaway and myself.
Being part of the work to upgrade the law school and library was very attractive to
me as I began my career, but the real attraction of the job was the opportunity to
work with and learn from Al Coco. I am sure Lolly had similar expectations. In
HeinOnline’s An Oral History of Law Librarianship, Al described our days at the
University of Houston as ones where “we had so much money” that if I suggested
we purchase another set of the National Reporter System, Al could and would simply say yes.2 We succeeded at building the library’s collection and services to sustain the research needs of the faculty, students, and other library users.
¶8 Working with Al Coco was a most wonderful and informative experience.
Al delegated a considerable level of responsibility to me. Once, when I was relatively new to the job, I fired a law student desk attendant who instead of being at
his assigned post was elsewhere in the school campaigning for election as president
of the Student Bar Association. I do not recall whether this student won that election, but I do remember that he immediately ran to Al to appeal the firing. Al
simply asked him if I had fired him. The answer was yes. Al’s response was, “Well
if Kehoe fired you, then you are fired.” I knew thereafter that Al would always have
my back.
¶9 During my career I would occasionally encounter a particularly difficult
problem. All I had to do was ask myself “how would Al handle this?” If this failed
to provide the answer, I only had to pick up the phone and ask the expert directly.
I knew, of course, that Al would have my back every time. Many other colleagues
for whom Al served as mentor have told me essentially the same thing. Al Coco
was a wonderful boss, mentor, and friend to all of us.
¶10 In 1972, Al left the University of Houston to become law librarian and
professor of law at the University of Denver. There he succeeded another of his
protégées, Rick Surles, who had been a law student at Houston before going to the
University of Washington and studying under Mrs. Gallagher. Al worked at the
University of Denver for twenty-two years and retired in 1994.
¶11 While at Denver, Al not only managed the law library and taught several
courses as a faculty member but also became one of the principal educators of law
librarians. He established a program leading to the same degree he had earned
under Mrs. Gallagher, the master’s degree in law librarianship. In his interview for
An Oral History of Law Librarianship, Al explained how his program at Denver was
modeled after Marian’s at the University of Washington, but with more emphasis
placed on learning practical skills by exposure to hands-on law library experience
in law firms and the university’s settings. He rationalized this approach by explaining that many of his graduates would go on immediately or very quickly to directorships, so they needed these skills from the very beginning. Al himself, he further
2. Alfred J. Coco, An Oral History of Law Librarianship, Spinelli’s Law Library Reference Shelf,
HeinOnline (Mar. 11, 2013) (subscription database).
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noted, had worked for Jim McArdle at Seattle’s King County Law Library while a
student in Mrs. Gallagher’s program and had benefited very much from that experience.3 Many of the graduates of Al’s program at Denver, as well as at least three of
us who had worked for him at Houston, went on to very successful careers, became
future leaders in our field, and even, for a few of us, were elected presidents of
AALL.
¶12 Al was a major leader in law librarianship in many ways. He served AALL
by chairing many of its national committees and was elected president of the Southwestern Association of Law Libraries (SWALL) chapter. Al served our broader
profession as a library consultant to other law schools and to law firms, as a member of the Accreditation Committee of the American Bar Association, and as a
consultant to the West Publishing Company. Al was AALL’s president in
1977–1978.
¶13 Al was not just another AALL president, however; he was a uniquely transformative one. Al successfully took on the “system” of his day when he ran for the
office. Until that time, every candidate for the presidency was actually selected by a
relatively small group of insiders and then would run unopposed rather than by a
contested election. Al and many others thought this system outdated, so he changed
it by running for election after being nominated by petition. This meant, of course,
that Al and the other candidate (the “establishment” candidate) ran against each
other in a contested election, and Al won by a substantial majority. Today, we in
AALL take contested elections for all officer and board positions for granted, but it
was not always so.
¶14 Al’s considerable and distinguished record of service to our profession was
recognized when he was selected in 1995 as a recipient of the award named for his
teacher and mentor: the Marian Gould Gallagher Distinguished Service Award. In
2010, Al became an inaugural class inductee into AALL’s Hall of Fame.
¶15 Al stepped down as law library director at Denver a few years prior to his
retirement and thus was able to begin the phase down to full retirement. This
allowed him to enjoy his other passions such as being more available to his grandchildren and joining a fishing club located near his second home in Cripple Creek
(which is behind Pikes Peak and back in the mountains from the Denver area). Al
also said in his oral history interview that although he missed the books in libraries,
he thought that the computers offered access to information and services beyond
what could be offered without them and thus were a good thing.4 Al was appointed
professor emeritus of law at his retirement.—Patrick E. Kehoe5
“I Learned Rather a Lot from Al”**
¶16 When it came time to pick a sponsor for the internship part of the Law

Library program at the University of Washington, I asked Professor Coco if I could
come to the University of Denver to study for that period. At that time, he ran the
only other program offering the master’s degree in law librarianship, and I thought
3. Id.
4. Id.
5. Professor Emeritus of Law & Retired Director, American University Law Library, Washington, D.C.
** © Denny Haythorn, 2018.
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it would be interesting to see another view of the profession. Al agreed, and I
headed east to study for a few weeks in the late spring of 1976. Al and his staff were
very welcoming, although one thing gave me pause. On the first day Al told me that
on every Friday the staff gathered in his office and read some selections from
Shakespeare. He handily had two volumes of the collected works in his office on a
high shelf, set on their side. It seemed like an odd tradition, but Mrs. Gallagher had
assured me Al was going to be a great mentor.
¶17 That Friday as we gathered in his office, Al said as I was the new intern I
should select and read the first passages. It was with some trepidation that I
stretched up to take down the volumes. As I first touched them, I realized that they
were actually an elaborate box. Opening it, I found two decanters and some shot
glasses. One had scotch and the other gin. Al poured shots for each of us and told
me my obligation for the duration of my time at Denver was to keep the decanters
filled with fine spirits. I knew it would be a memorable time.
¶18 As an additional task Al sent me undercover to the campus at Colorado
Women’s College in east Denver, which the University of Denver was rumored to
be acquiring. My assignment was to measure the existing library there as best I
could to see if it would be adequate for the law library. I do not remember how I
talked my way in, but based on my report Al’s conclusion was that it was too small.
The law school subsequently built its own building on that campus before making
its third move to the University of Denver campus where the school is today.
¶19 I learned rather a lot from Al. Al was supportive and generous with his
time. Over the years, he and his staff always welcomed me, and I hope they felt the
same. Besides AALL meetings, I reconnected with Al when my Air Force Reserves
service moved me to Denver for a few years to work with FLITE for weekends and
annual tours. It was always a pleasure to be with him, and it was always interesting—Denny Haythorn6
“Coco Was a One-of-a-Kind Boss, Mentor, and Friend”***
¶20 Al Coco was a mentor, a friend, and the most supportive boss one could

ever have. I met him in the spring of 1968 when, fresh out of library school, I interviewed for an entry-level librarian position at the University of Houston. I got the
job, started to work in June of that year, and began law school part-time in September with much encouragement from Al. He was an outstanding law librarian who
was widely known in the profession and was a well-respected member of the law
faculty at Houston. The library staff worked hard to perform well and to support
Al because they loved and respected him so much. He created a team and encouraged teamwork, getting people to perform at consistently high levels. He trusted
staff to do their jobs and supported decisions that they made.
¶21 Al had a unique ability to make work fun. With his stories of Cajun life
growing up in Louisiana and his many jokes, he made work a pleasure. Al
approached work and life with good humor and enthusiasm. He had many unconventional ways of dealing with library problems and was tremendously successful
6. Professor Emeritus of Law & Retired Associate Dean of Library and Information Services,
Whittier Law School, Costa Mesa, California.
*** © Laura N. (Lolly) Gasaway, 2018.
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as a law library administrator and a law teacher. One of my favorite Al solutions is
how he handled the receipt of unwanted law books from unscrupulous publishers
who sent unsolicited books to libraries and then billed them for the expensive
books. Al would return them to the publisher airmail, special delivery, collect. Just
desserts indeed as the volumes were often very heavy multivolume sets.
¶22 One measure of his success is the large number of his students who went on
to become law library directors. Al mentored not only students in his law librarianship program but also many new law librarians. Further, he was always generous
with his time to discuss work problems and career goals with anyone who asked. He
advised me all through law school about which courses and faculty members were
good choices for me.
¶23 After his retirement, Al assisted his wife, Joyce, with her art career. As a
gifted artist, Joyce relied on Al to stretch canvasses for her and help with various art
shows. He loved spending time with his son, his grandchildren, and the many
nieces and nephews who often visited the Cocos. At his memorial service, we
learned that his nieces and nephews called him “Uncle Coke,” and he was loved and
admired by all of them.
¶24 Al is the only law library boss that I ever had, and he is responsible for my
career in myriad ways. I never made a career decision without seeking Al’s advice.
He had such an impact on both my work and personal life. He taught me how to
balance work and home life and to take time away from work to refresh and replenish. Al Coco was a one-of-a-kind boss, mentor, and friend, and he will be missed—
Laura N. (Lolly) Gasaway7
“Working for Al Introduced me to AALL”†
¶25 I met Al in an auditorium full of first-year legal bibliography students in
1973. He probably started the class with one of his Cajun jokes, an unusual but
effective way to engage my attention for this pass-fail course.
¶26 Later, when I started looking for a part-time job, the announcement of a law
school job for a secretary to law library director caught my attention. The posted
pay was not great, but the job included special benefits: it was in the law school, and
I could wear the same clothes I wore to class. So I applied, interviewed, and got the
job, which turned out to be as research assistant to the law library director and for
more money than the advertised rate. Al explained that he posted a lower wage than
he could pay to find people interested in the job over the money. I continued as his
research assistant during my second year of law school and began grading some of
the legal bibliography assignments.
¶27 In August 1976, after some time away from law school racing bicycles, I
needed a quarter and a half to graduate, but I did not want to enter the “real world.”
By then the joint-degree program Al had started at the University of Denver law
and library school was operational. This joint-degree program offered me a way to
apply credits to both programs and the very real, but not guaranteed, appointment

7. Paul B. Eaton Distinguished Professor of Law Emerita, University of North Carolina, Chapel
Hill, North Carolina.
† © Mark E. Estes, 2018.
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to a position of graduate teaching assistant/reference librarian, which came with a
stipend and tuition waiver starting in January 1977.
¶28 I applied and was accepted into the joint-degree program, and I continued
working as Al’s research assistant in the fall. In January 1977, I became a graduate
teaching assistant and reference librarian.
¶29 Al modeled how to support staff decisions even when dealing with influential users. For example, one evening while I worked the reference desk a senior
law professor wanted to use his faculty status to allow a student to check out a
noncirculating title. That was not within my understanding of my discretion, so I
disallowed it. The professor complained to Al, who backed my decision not to
check out the title to the student.
¶30 Working for Al introduced me to AALL. I absorbed his commitment to the
profession, the obligation to serve and to give back to the profession without expectation. He said that serving on the placement committee gave him the opportunity
to meet members and make himself known, which no doubt helped him win his
petition campaign to become vice president/president-elect. Al advised his law
librarianship students to attend the AALL business meetings and to take an opportunity to speak so that their names and affiliations would appear in the meeting
minutes. I did just that for many years, beginning at his annual meeting as AALL
president, in Rochester, New York, in 1978.—Mark E. Estes8

8. Law Library Director, Bernard E. Witkin Alameda County Law Library, Oakland, California.

