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From the Editor: The Last Chapter*

James E. Duggan**

¶1 Six years ago1 I took on the job of Assistant Editor of Law Library Journal 
under the amazing Janet Sinder,2 mainly in order to learn the process of editing an 
academic journal, but also to prepare for becoming editor the following year 
(assuming I didn’t run away, screaming in horror!). I slowly learned the intricacies 
of the Bluebook,3 AALL’s universal citation format,4 and the differences between an 
em dash (—) and an en dash (–).5 The next year,6 thanks to Janet’s patient tutelage, 
I became the twenty–ninth7 editor of Law Library Journal.8 With this issue, I com-
plete my five-year term as editor. 

¶2 Overall, it has been a rewarding six years. Quite frankly, it has also been a 
lot of work, too! Nights and weekends were spent editing, cite-checking, and 
responding to author submissions and queries. I could not have done it without the 
support of my law school, Tulane, my law library staff, the extraordinarily talented 
Janet Sinder, the wonderful copy editor Lisa Wehrle, and the always understanding 
Christopher Keech at ALA Production Services.

¶3 Heather Haemker, AALL Publications Manager, and Cara Schillinger, AALL 
Director of Membership, Marketing & Communications, both managed the 
administrative side of publishing for LLJ. Of course, I could always count on Kim 
Rundle, AALL’s Leadership Services Coordinator, to provide whatever I needed, 
whether it was a business meeting script or an annual report. Former AALL Execu-
tive Director Kate Hagan deserves special credit for giving me the opportunity to 
take on this exceptional responsibility for AALL, and letting me put my individual 
stamp on it. I will always be grateful to Kate for her leadership in promoting LLJ. I 

 * © James E. Duggan, 2018.
 ** Director of the Law Library and Associate Professor of Law, Tulane University School of Law, 
New Orleans, Louisiana.
 1. July 2012, to be exact.
 2. Director of the Library and Professor of Law, Brooklyn Law School, Brooklyn, New York. 
Janet was editor of Law Library Journal from 2008–2013. See Frank G. Houdek, AALL Reference 
Book: A Compendium of Facts, Figures, and Historical Information About the American Asso-
ciation of Law Libraries 7a1–a2 (2018–19 Supp.).
 3. The Bluebook: A Uniform System of Citation (Columbia Law Review Ass’n et al. eds., 20th 
ed. 2015).
 4. See AALL Dig. Access to Legal Info. Comm., Universal Citation Guide (3d ed. 2014).
 5. Okay, I still don’t really understand the differences.
 6. July 2013. I did figure out footnotes!
 7. See Houdek, supra note 2, at 7a2.
 8. See James E. Duggan, From the Editor: The Next Chapter, 106 Law Libr. J. 7, 2014 Law Libr. 
J. 1.
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would also like to thank Wolters Kluwer for their long-time sponsorship9 of the 
Law Library Journal and AALL Spectrum Authors’ Reception, held during the 
AALL Annual Meeting, and William S. Hein & Co., Inc. for sponsoring the recep-
tion in 2017.10

¶4 I would have been lost without my board of editors, who, with one excep-
tion, served all five years of my editorship. Members included Frank G. Houdek,11 
Anne Klinefelter,12 Janet Sinder, and the late Richard A. Danner.13 They provided 
advice on articles, potential authors, and stylistic details, and generally served as a 
sounding board when I needed to bounce off ideas. 

¶5 My long-time columnists were lifesavers. Ben Keele14 and Nick Sexton15 
continued to edit “Keeping Up with New Legal Titles” throughout my five-year 
term, and never missed a deadline. They are true stalwarts. Darla Jackson16 contin-
ued the “Thinking About Technology” column for a few issues, and Lynne Max-
well17 did the same for “Making Management Work.” I was able to talk my good 
friend and soon-to-be fellow AALL President colleague Ron Wheeler18 into taking 
over the longstanding “Diversity Dialogues” column, and he contributed some 
truly thought-provoking pieces.19

¶6 No mention of columnists would be complete without thanking Mary Whis-
ner.20 Her “Practicing Reference” column is truly a mainstay of LLJ, and she also 
has been a mainstay of my librarianship “life.” We met in library school,21 and she 
has been an inspiration for countless library students ever since. Her column is 
often the first thing readers turn to when they open a new issue of LLJ. Both she 
and her writing are erudite and entertaining. She is truly a great friend and a 
superb mentor.

 9. See, e.g., AALL, 2015 AALL Accolades & Acknowledgements, 108th AALL Annual Meet-
ing & Conference, Pennsylvania Convention Center, Philadelphia, Pennsylvania, July 18–21, 
2015, at 23 (2015).
 10. AALL, 2017 AALL Accolades & Acknowledgements, 110th AALL Annual Meeting & Con-
ference, Austin Convention Center, Austin Texas, July 15–18, 2017, at 19 (2017). 
 11. Emeritus Professor of Law, Southern Illinois University Law Library, Carbondale, Illinois.  
Frank was editor of Law Library Journal from 1995–2007. See Houdek, supra note 2, at 7a2. 
 12. Professor of Law and Director of the Law Library, University of North Carolina at Chapel 
Hill, Kathrine R. Everett Law Library, Chapel Hill, North Carolina. Anne also served as chair of the 
Law Library Journal Review Special Committee in 2015–16. See Houdek, supra note 2, at 3x4.
 13. Former Rufty Research Professor of Law and Senior Associate Dean for Information Ser-
vices, Duke Law School, Durham, North Carolina.  Dick was editor of Law Library Journal from 
1984–94. See Houdek, supra note 2, at 7a2.
 14. Research and Instructional Services Librarian, Indiana University Robert H. McKinney 
School of Law, Ruth Lilly Law Library, Indianapolis, Indiana.
 15. Reference/Collection Development Librarian, University of North Carolina at Chapel Hill, 
Kathrine R. Everett Law Library, Chapel Hill, North Carolina.
 16. Research and Electronic Services Librarian, University of Oklahoma Law Library, Norman, 
Oklahoma.
 17. Visiting Associate Professor of Law, West Virginia University College of Law, Morgantown, 
West Virginia.
 18. Director of the Fineman & Pappas Law Libraries and Associate Professor of Law, Boston 
University, Boston, Massachusetts.
 19. See, e.g., Ronald Wheeler, About Microaggressions, 108 Law Libr. J. 321, 2016 Law Libr. J. 15.
 20. Research Services Librarian, University of Washington Gallagher Law Library, Seattle, Wash-
ington.
 21. We are both graduates of Louisiana State University’s School of Library & Information Sci-
ence in Baton Rouge. Go Tigers!
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¶7 Thanks to all of the authors who contributed their scholarship to LLJ over 
the past five years. I have learned so much! There have been so many diverse topics 
covered. For example, from the legal resources of the Pitcairn Islands22 to Rwanda 
law libraries,23 I have gained a background in legal resources from around the 
world. Also, subjects such as artificial intelligence in law libraries24 and algorithms 
& legal research25 have kept LLJ readers mesmerized. Memorials26 for deceased law 
librarians remind us all about the incredible people that built the profession. Each 
of the articles contribute to our collective knowledge base, and I feel extremely 
fortunate to have been part of this scholastic endeavor.

¶8 Finally, thanks to Tom Gaylord,27 who takes over as the thirtieth LLJ editor 
with the next issue. He has ably served as the associate editor over the past year, and 
I know he has many good ideas for continuing the strong publication record that 
LLJ has enjoyed over the past 110 years. I wish him the best of luck!

 22. Michael O. Eshleman, A Preliminary Legal Bibliography of the Pitcairn Islands, South Pacific 
Ocean, 106 Law Libr. J. 221, 2014 Law Libr. J. 13.
 23. Brian D. Anderson, A Survey of Law Libraries in Rwanda, 107 Law Libr. J. 225, 2015 Law Libr. 
J. 9.
 24. Nancy B. Talley, Imagining the Use of Intelligent Agents and Artificial Intelligence in Academic 
Law Libraries, 108 Law Libr. J. 383, 2016 Law Libr. J. 19.
 25. Susan Nevelow Mart, The Algorithm as a Human Artifact: Implications for Legal [Re]Search, 
109 Law Libr. J. 387, 2017 Law Libr. J. 20.
 26. See, e.g., Patrick E. Kehoe & Judy Janes, Memorial: George Stefan Grossman (1938–2018), 110 
Law Libr. J. 579, 2018 Law Libr. J. 24.
 27. Faculty Services & Scholarly Communications Librarian, Pritzker Legal Research Center, 
Northwestern University Pritzker School of Law, Chicago, Illinois.  
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Evaluating Shepard’s, KeyCite, and BCite  
for Case Validation Accuracy*

Paul Hellyer**

This study evaluates and compares how accurately three legal citators (Shepard’s, 
KeyCite, and BCite) identify negative treatment of case law, based on a review of 
357 citing relationships that at least one citator labeled as negative. In this sample, 
Shepard’s and KeyCite missed or mislabeled about one-third of negative citing rela-
tionships, while BCite missed or mislabeled over two-thirds. The citators’ relative 
performance is less clear when examining the most serious citator errors, examples 
of which can be found in all three citators.
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Conclusion  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 476 

Introduction

¶1 Lexis, Westlaw, and Bloomberg Law are among the most trusted legal 
databases,1 and their citators are one of their most crucial features: Shepard’s on 
Lexis Advance, KeyCite on Westlaw, and BCite on Bloomberg Law. Legal citators 
have a critical role in validating case law by identifying negative treatment from 
other cases. Most importantly, citators should indicate whether a case has been 
cited and overruled by a higher court. Without a reliable citator, lawyers and judges 

 * © Paul Hellyer, 2018.
 ** Reference Librarian, William & Mary Law School. For their comments, I thank Darby Green, 
Scott Mozarsky, and Alexis Trimas Glasberg from Bloomberg Law; Liz Christman from LexisNexis; 
Lori Hedstrom and Leann Blanchfield from Thomson Reuters; James S. Heller; and Benjamin J. 
Keele. This study’s dataset is available from the author upon request.
 1. See, e.g., Kendall F. Svengalis, Legal Information Buyer’s Guide & Reference Manual 
157 (2017 ed.); Olufunmilayo B. Arewa, Open Access in a Closed Universe: Lexis, Westlaw, Law 
Schools, and the Legal Information Market, 10 Lewis & Clark L. Rev. 797, 799, 829 (2006); William R. 
Mills, The Decline and Fall of the Dominant Paradigm: Trustworthiness of Case Reports in the Digital 
Age, 53 N.Y.L.S. L. Rev. 917, 927–28 (2008–09).
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might rely on invalid case law.2 Pronouncements from citators can even sway 
courts and influence the development of law.3 In short, reliable citators are essential 
to the legal profession.

¶2 In their advertisements, Lexis, Westlaw, and Bloomberg Law boast about the 
reliability and convenience of their citators. Lexis claims to follow “rigorous quality 
controls,” and asserts that Shepard’s is “the best way to be confident your case is 
built on the best authority.”4 Westlaw calls KeyCite “[t]he industry’s most accurate, 
up-to-the-minute citation service,” and invites users to “[u]se it to instantly verify 
whether a case, statute, regulation, or administrative decision is good law.”5 Adver-
tising for BCite is less exuberant but confident, with statements such as “Bloomberg 
Law makes it easy to verify that your cases remain good law with . . . BCite.”6

¶3 This study evaluates how accurately Shepard’s, KeyCite, and BCite identify 
negative treatment of case law. The results will likely disappoint anyone who relies 
on these citators. I found highly inconsistent results and egregious mistakes. In this 
study, BCite’s statistical performance is the lowest by a wide margin, but the cita-
tors’ relative performance is less clear when specific citations are examined quali-
tatively. The results for all three citators are troubling. I begin this article with a 
review and analysis of previous comparison studies, followed by a discussion of my 
methodology, statistical results, and a discussion of specific mistakes. As far as I am 
aware, this is the largest statistical comparison study of citator performance for case 
validation, the first statistical comparison study involving BCite, and the first time 
both KeyCite and Shepard’s have been statistically compared with a third citator.

Previous Citator Comparison Studies

¶4 Shepard’s has a long history dating back to 1873, and has been available 
online since th e early 1980s when both Westlaw and Lexis offered it.7 In the 1990s, 
Lexis gained control of Shepard’s; in response, Westlaw developed KeyCite.8 In the 
years following KeyCite’s 1997 debut, several law librarians conducted and pub-
lished comparison tests of the two competing citators.

¶5 Fred Shapiro published the first major comparison study in the April 1998 
issue of Legal Information Alert.9 Shapiro gathered a random sample of 421 federal 
and state cases decided in January 1996, and compared the KeyCite and Shepard’s 

 2. On the importance of citators, see, for example, Gosnell v. Rentokil, Inc., 175 F.R.D. 508, 510 
n.1 (N.D. Ill. 1997) (“It is really inexcusable for any lawyer to fail, as a matter of routine, to Shepardize 
all cited cases.”); Judith D. Fischer, Bareheaded and Barefaced Counsel: Courts React to Unprofession-
alism in Lawyers’ Papers, 31 Suffolk U. L. Rev. 1, 9–11 (1997); Ellie Margolis, Surfin’ Safari—Why 
Competent Lawyers Should Research on the Web, 10 Yale J.L. & Tech. 82, 92 (2007).
 3. Joel Heller, Subsequent History Omitted, 5 Calif. L. Rev. Circuit 375, 378 (2014).
 4. Shepard’s Citation Service, LexisNexis, https://www.lexisnexis.com/en-us/products/lexis-
advance/shepards.page [https://perma.cc/36WP-8NWR].
 5. KeyCite on Westlaw Next, Thomson Reuters (2012), http://info.legalsolutions.thomson-
reuters.com/pdf/wln2/l-356347.pdf [https://perma.cc/Z4ZH-HY9Y].
 6. Litigation on Bloomberg Law, Bloomberg BNA, https://www.bna.com/litigation-
m57982084299/ [https://perma.cc/AY4R-9XQX].
 7. Laura C. Dabney, Citators: Past, Present, and Future, 27 Legal Reference Servs. Q. 165, 166, 
169 (2008).
 8. Id. at 171–75.
 9. Fred R. Shapiro, KeyCite and Shepard’s—Coverage and Currency of Citations to Recent Cases: 
A Comparative Study, Legal Info. Alert, Apr. 1998, at 1.
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report for each case. He found that KeyCite returned over 50% more citing refer-
ences than Shepard’s, mainly due to better coverage of citations from unreported 
cases and law review articles.10 He also found that KeyCite had an edge in curren-
cy.11 Shapiro did not evaluate the accuracy of either citator. Legal Information Alert 
published a response from Lexis claiming that Shapiro did not use comparable data 
in his citation count comparison. Lexis claimed that Shepard’s listed only citing 
references that had been analyzed by its editors, whereas most of KeyCite’s citing 
references were merely computer-generated, with no analysis. Lexis also claimed 
that KeyCite’s apparent edge in currency was due to KeyCite’s practice of listing cit-
ing references before they had been analyzed.12

¶6 In 1999, Legal Reference Services Quarterly published a second comparison 
study.13 Elizabeth McKenzie discussed the competing claims and counterclaims 
made by Lexis and Westlaw about their respective citators, and then presented the 
results of her own study. McKenzie selected a dozen federal and state cases, and 
compared the Shepard’s and KeyCite reports for each. Like Shapiro, McKenzie 
found that KeyCite retrieved more citing references from unreported cases and law 
review articles, and she also found that KeyCite added more headnote numbers to 
the citing references.14 She praised KeyCite’s innovative “Table of Authorities” and 
depth of treatment features, and predicted that Shepard’s would have to improve in 
response to KeyCite.15

¶7 In 2000, William L. Taylor published a comparison study in Law Library 
Journal,16 which appears to be the most significant statistical comparison study of 
KeyCite and Shepard’s published prior to this article. Taylor began by evaluating the 
completeness and currency of the two citators to see if Shepard’s had closed the gap 
in citation retrieval. Comparing the Shepard’s and KeyCite reports for a random 
sample of 459 state and federal cases decided in April 1997, Taylor found that, as of 
September 1999, there was no longer a significant difference between the citators in 
the number of citing references they retrieved.17 To test currency, Taylor retrieved 
a set of U.S. Courts of Appeals decisions decided just two workdays earlier, and 
identified eighty-seven case citations in these decisions. He then tested how long it 
took for these new case citations to appear in the Shepard’s and KeyCite reports for 
the cited cases. He found that all eighty-seven citations appeared in both citators 
within two workdays of the date of the citing opinion, but that the analyses some-
times took longer. Taylor found that Shepard’s was somewhat faster at adding analy-
ses for unrelated cases, but he was uncertain about the validity of his results since 
he looked at only forty-five citing relationships with analysis in unrelated cases.18

 10. Id. at 3.
 11. Id. at 14.
 12. Shepard’s Response to the Shapiro Comparative Study of Shepard’s and KeyCite, Legal Info. 
Alert, Apr. 1998, at 4.
 13. Elizabeth M. McKenzie, Comparing KeyCite with Shepard’s Online, Legal Reference Servs. 
Q., 1999 No. 3, at 85.
 14. Id. at 92–96.
 15. Id. at 98–99.
 16. William L. Taylor, Comparing KeyCite and Shepard’s for Completeness, Currency, and Accu-
racy, 92 Law Libr. J. 127, 2000 Law Libr. J. 13.
 17. Id. at 129, ¶ 9. Taylor attributed the difference between his results and Shapiro’s to recent 
changes that Shepard’s had made.
 18. Id. at 130–32, ¶¶ 12–20.
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¶8 Taylor went a step further than Shapiro and McKenzie by comparing the 
citators’ case validation accuracy as well, albeit in a limited way. He looked at 146 
citing relationships that at least one of the citators labeled as negative.19 Out of 
these 146, 77 were labeled as negative by both citators, 36 were labeled as negative 
only by Shepard’s, and 33 were labeled as negative only by KeyCite. If we assume 
that all the negative labels were correct, then Shepard’s missed 23% of the negative 
references and KeyCite missed 25%. But why assume all the negative labels were 
correct? Taylor explained this as follows:

It is possible that some of these negative analyses are unique to one system because they 
are mistakes. Looking at the text of each citing opinion, I did find some that I thought were 
incorrectly identified as negative, but I have decided not to interpose my own judgment in 
this very subjective area.20

¶9 I agree with Taylor that this area can sometimes be subjective, so I can 
understand his reluctance to use his own judgment. But his reticence has draw-
backs. Each time a citator creates a false negative label, Taylor’s method gives it 
credit for its mistake, while penalizing the other citator for not making the same 
mistake. It’s possible that one citator has a greater tendency to create false negative 
labels, which would invalidate the comparison. It’s also plausible that some of the 
discrepancies between the citators resulted from reasonable differences of opinion 
in interpreting ambiguous treatment, but Taylor did not make any attempt to sepa-
rate reasonable differences of opinion from clear mistakes. For these reasons, it’s 
possible that the real error rates for one or both citators are much lower than Tay-
lor’s estimate.

¶10 On the other hand, Taylor might have significantly undercounted the mis-
takes in one or both citators. Taylor only considered whether treatment was labeled 
as negative; he did not consider conflicts between the descriptive phrases that 
Shepard’s and KeyCite applied. If Shepard’s says a case was “overruled,” while Key-
Cite says it was merely “distinguished,” it’s unlikely that they could both be consid-
ered correct. Second, Taylor did not count any negative treatment that was missed 
by both Shepard’s and KeyCite. If Taylor had been able to compare results from a 
third citator, he might have identified additional errors.

¶11 Lexis and Westlaw both published responses to Taylor’s study and, not 
surprisingly, their criticism focused on Taylor’s method of determining accuracy. 
In an appendix to his article, Taylor listed the citing relationships that had been 
labeled as negative by one citator, but not the other. Both Lexis and Westlaw made 
good use of this list. Jane Morris, writing on behalf of Lexis, offered two examples 
of “errors” attributed to Shepard’s, which were in fact false negative labels generated 
by KeyCite.21 Not to be outdone, Westlaw commissioned an independent panel of 
experts to review all the citing relationships in Taylor’s appendix and determine 
which citator deserved the blame for each discrepancy. Dan Dabney, writing on 
behalf of Westlaw, announced that the panel had found that in this sample, KeyCite 

 19. Id. at 133, ¶ 23. Taylor looked at two different samples of citing relationships; I’m combining 
his numbers here.
 20. Id. at 133 n.17, ¶ 22 n.17.
 21. Jane W. Morris, A Response to Taylor’s Comparison of Shepard’s and KeyCite, 92 Law Libr. J. 
143, 143–144, 2000 Law Libr. J. 14, ¶¶ 4–6.
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had a slight edge in accuracy over Shepard’s: thirty-five correct entries for KeyCite, 
versus thirty-three for Shepard’s.22

¶12 Westlaw’s use of an independent panel of experts is intriguing. Dabney 
revealed that the panel members frequently disagreed with each other: they reached 
unanimous agreement only about half the time, and were split three to two on eigh-
teen out of sixty-eight citing relationships.23 But Dabney’s article left many of the 
details unclear, making it hard to determine why the panel members disagreed so 
frequently. Apparently, Westlaw asked the panel members to give a simple yes or no 
answer on whether each citation should be labeled as negative.24 Dabney did not say 
whether the panel members were able to confer with each other, nor if they were 
given any guidance. It’s unclear whether each panel member came up with their 
own working definition of “negative treatment.” But Dabney’s conclusion is clear 
enough—he believes that citation analysis is a subjective process. He wrote:

Perhaps the most salient point to take from this exercise is that one should not rely too 
much on the history judgments supplied by the editors for either system. Each system 
missed history tags that were correctly identified by the other, and each applied some tags 
that were properly omitted by the other.

 But, while both systems could undoubtedly do somewhat better in applying history 
tags, it is not to be expected that they can always anticipate the judgments of individual legal 
researchers. If individual researchers do not agree among themselves, there is no way that 
any system can always agree with all of them. Thus, while history tags are of immense assis-
tance to the legal researcher, they should not be relied upon exclusively. Careful researchers 
should also examine citations that do not have negative tags.25 

¶13 Westlaw’s advertising for KeyCite does not reflect Dabney’s advice.26

¶14 In the seventeen years since Taylor’s article was published, there have been 
no comparable follow-up studies that I’m aware of, although some of the later cita-
tor commentaries have been interesting.27 Perhaps the most significant develop-

 22. Dan Dabney, Another Response to Taylor’s Comparison of KeyCite and Shepard’s, 92 Law Libr. 
J. 381, 383, 2000 Law Libr. J. 33, tbl. 1. Careful readers may notice a slight discrepancy between Tay-
lor’s article and Dabney’s, which results from an error in Taylor’s article. In the main text of his article, 
Taylor wrote that there were a total of sixty-nine negative labels that were unique to either KeyCite 
or Shepard’s: thirty-three for KeyCite, and thirty-six for Shepard’s. Taylor, supra note 16, at 133, ¶ 23. 
But Dabney referred to only sixty-eight unique negative labels. This is because Taylor listed only 
sixty-eight unique negative labels in his appendix: thirty-two for KeyCite, and thirty-six for Shepard’s. 
Taylor either omitted a citing relationship from his appendix or miscounted when writing his article.
 23. Dabney, supra note 22, at 384, tbl. 2.
 24. Dabney did not say this explicitly, but he did not list anything other than simple binary 
responses.
 25. Dabney, supra note 22, at 384–85, ¶¶ 19–20.
 26. See KeyCite on WestlawNext, supra note 5.
 27. In 2003, Alan Wolf and Lynn Wishart examined an inherent shortcoming in both Shepard’s 
and KeyCite: they miss important new legal authorities that don’t cite the target case. Alan Wolf & 
Lynn Wishart, Shepard’s and KeyCite Are Flawed (Or Maybe It’s You), N.Y. St. B.J., Sept. 2003, at 24. 
This is an important problem often overlooked by novice researchers. For example, if a state legisla-
ture passes a new statute that supersedes an existing case, the statute itself won’t appear in the case’s 
citator report because the statute doesn’t cite the case. Although we can’t expect a citator to pick up 
non-citations, the databases must take some blame for their misleading advertising. Contrary to what 
their advertising suggests, Shepard’s, KeyCite, and BCite don’t tell you if a case is still good law—they 
merely tell you about the sources that cited it. More recently, in 2013 Susan Nevelow Mart found that 
Shepard’s outperformed KeyCite in identifying relevant headnotes. Susan Nevelow Mart, The Case for 
Curation: The Relevance of Digest and Citator Results in Westlaw and Lexis, 32 Legal Reference Servs. 
Q. 13, 41–42 (2013). In 2016, Aaron Kirschenfeld compared the descriptive phrases that KeyCite and 
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ment since Taylor’s article is the appearance of Bloomberg Law and its citator 
BCite, which launched in late 2009.28 I am not aware of any significant comparison 
tests involving BCite.29 Part of this article’s purpose is to determine whether BCite 
is comparable to Shepard’s and KeyCite for case validation, but perhaps more 
importantly, the addition of a third citator allows for a more thorough assessment 
of all three citators.

¶15 Designing a citator accuracy test is a difficult task. Taylor tried a minimalist 
approach, for which he was criticized. But Taylor’s critics ran into problems of their 
own. Westlaw went to the trouble of commissioning an independent study, only to 
find that their panel members frequently disagreed with each other. Westlaw’s Dan 
Dabney seemed ready to give up on the idea of comparing accuracy, instead offer-
ing his conclusion that citation analysis is a matter of opinion.

¶16 Based on my own experience with the study presented here, I concede that 
citation analysis is partly subjective. There are two key reasons for this. First, courts 
sometimes use ambiguous language when discussing other cases, sometimes delib-
erately. This creates ambiguity in a citator’s underlying data, and ambiguity will 
always be open to different interpretations. Second, different researchers may have 
different ideas on what “negative treatment” means, not to mention more specific 
terms like “distinguished” or “criticized.”

¶17 Nonetheless, I believe it’s possible to design a reasonably objective com-
parison of citator accuracy. In the vast majority of the citing relationships I saw, the 
courts expressed themselves clearly, and if the underlying data are reasonably clear, 
there’s no reason why citators and citator comparisons can’t also be reasonably clear 
and accurate. To illustrate, let’s consider again the independent study that Westlaw 
commissioned in response to Taylor’s article. At first glance, it may seem that the 
panel members often disagreed on what the citing cases said. But some of those 
apparent conflicts may have been due to flaws in the way Westlaw designed the 
comparison test.

¶18 Westlaw apparently asked each panelist for a simple yes or no answer on 
whether each citing relationship was negative. But Westlaw could have offered a 
third option—it could have allowed the panelists to say that a citing relationship 
was ambiguous. It could be that in many of the apparent conflicts, the panelists 
would have agreed with each other that the citing relationship was ambiguous. If 
Westlaw had excluded these ambiguous relationships from the results, no doubt 
they would have found a higher rate of agreement on the remaining relationships. 
Alternatively, Westlaw could have excluded citing relationships where the panelists 
split three to two, and based its comparison on the remaining citing relationships. 
Either way, it’s possible to create a more objective comparison test by filtering out 

Shepard’s applied to negative citing references. Aaron S. Kirschenfeld, Yellow Flag Fever: Describing 
Negative Legal Precedent in Citators, 108 Law Libr. J. 77, 2016 Law Libr. J. 4. Due to a small sample 
size, he did not come to any conclusions about which citator was more accurate. Id. at 91–92, ¶ 40.
 28. Robert J. Ambrogi, Can It Be a Contender? Bloomberg Law, Or. St. Bar Bull., Feb./Mar. 2010, 
at 15.
 29. I am aware of two very limited comparison tests involving BCite, Shepard’s, and KeyCite. 
Neither produced any statistically valid results. Carole A. Levitt & Mark Rosch, Are All Citator 
Services Created Equal?, Internet for Lawyers (2012), http://www.netforlawyers.com/content/
caselaw-citators-comparison-Google%20Scholar-Fastcase-Casemaker-LexisNexis-WestlawNext-
Bloomberg-0059 [https://perma.cc/97K8-WW8Q]; Michael Robak, The Bloomberg Citator: A First 
Look at BLAW’s Citation Function, AALL Spectrum, July 2009, at 24.
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unreliable data. Some citing relationships are clear while others are hopelessly 
muddled; we shouldn’t treat both types of citing relationships the same way in a 
citator comparison test.

¶19 Furthermore, it’s not clear that Westlaw supplied the panel members with 
any definition of “negative treatment” or that Westlaw allowed the panel members 
to confer with each other on a definition. Even when a citing relationship is clear 
and two researchers read it the same way, they may apply conflicting labels if they 
don’t agree on what the labels mean. In any comparison test, it’s essential for all the 
testers to share clear and consistent understandings of what the labels mean, and to 
disclose these understandings when publishing their results.

¶20 Finally, it’s not clear that the conflicts between Westlaw’s panel members 
resulted from differences of opinion, rather than simple mistakes. Even when a cit-
ing relationship is clear, it may be hard to spot—sometimes I found a key phrase 
buried in a footnote, or sometimes the relevant discussion came a few paragraphs 
after the citation. If the panel members had been allowed to confer with each other 
at the end of the process, they might have been able to resolve many of their con-
flicts simply by pointing out the relevant passages to each other.

¶21 In the end, I expect it would be rare for two expert researchers to view the 
same citing relationship, point out the relevant passages to each other, agree that the 
language is unambiguous, and still disagree on what the citing court meant to say. 
There is more room for disagreement on how a citing relationship should be 
labeled, but a citator can and should explain any labels to end users through detailed 
definitions. In a comparison test, labels that are different but comparable can both 
be considered correct.

¶22 I’ve tried to improve on the accuracy of previous studies, but in the end no 
evaluation will be entirely free from subjectivity. So that readers may judge my work 
for themselves, I offer a detailed description of my methodology and many exam-
ples of the errors I perceived in the citators.

Methodology: Designing a Citator Comparison Test

¶23 In this study, I evaluate how accurately and thoroughly the citators identify 
negative citing references, from the perspective of a typical user. My “typical user” 
perspective centers on the needs of practicing lawyers, but it does not involve a 
particular jurisdiction or a particular legal problem. The question is whether a cit-
ing reference would negatively impact a lawyer’s reliance on a case in any jurisdic-
tion for any purpose. If a citator fails to identify any such negative treatment, I 
count this failure against the citator, regardless of whether the citator followed its 
own procedures. This explains my basic approach.30

¶24 As a starting point, I used Lexis to retrieve all seventy-three published deci-
sions of the Ninth Circuit Court of Appeals from January 1984.31 I selected the 

 30. It might be useful to separately evaluate how well the citators follow their own procedures, 
but my knowledge of the citators’ behind-the-scenes work is incomplete. Only the database providers 
could fully and accurately evaluate how well the citators follow their internal procedures.
 31. To retrieve these cases, I used the search query date = 1/1984 in Lexis’s database of Ninth Cir-
cuit Court of Appeals cases, and then used the filter option for reported cases. This yielded seventy-six 
cases, three of which were false hits. Two of the false hits were cases that the court withdrew prior 
to final publication (Levi Strauss & Co. v. Blue Bell, Inc., 732 F.2d 676 (9th Cir. 1984), and Piatt v. 
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Ninth Circuit because of its reputation for a high reversal rate.32 In its October 1984 
term, the U.S. Supreme Court reviewed twenty-eight Ninth Circuit cases and 
reversed them twenty-seven times.33 I didn’t design this article to evaluate the 
Ninth Circuit, but in any case my choice did not disappoint: as of mid-2017, 
according to the citators, these seventy-three Ninth Circuit cases have garnered a 
total of 357 negative citing references from other courts. These citing references are 
the basis for this comparison study.

¶25 Before going any further, I would like to stress that this study is not limited 
to results from January 1984, nor is it limited to Ninth Circuit cases. The seventy-
three Ninth Circuit cases are merely a starting point. The relevant treatment comes 
from the citing cases, which date from 1984 to 2017, and come from a variety of 
courts. Federal cases predominate among the citing cases, which might skew the 
results somewhat if one or more citators handle federal cases with greater or lesser 
care than state cases. Otherwise, the results presented here should be representative 
of the citators’ overall validation performance.

¶26 After I had identified the seventy-three Ninth Circuit cases using Lexis, I 
skimmed or read portions of each case so that I understood its subject matter, and 
downloaded its Shepard’s, KeyCite, and BCite reports. The 357 citing cases I exam-
ined include each citing case that at least one of the three citators identified as 
negative, not including negative treatment from administrative decisions. All the 
citing cases I examined were from domestic courts (state, federal, and territorial), 
including both published and unpublished opinions. All three citators place citing 
cases into separate categories for “history” (i.e., other cases from the same course 
of litigation) and unrelated cases, but I make no such distinction and treat all nega-
tive case law treatment the same way, regardless of what category it comes from.34

¶27 For BCite, I counted as negative any citing relationships labeled as “distin-
guished,” “criticized,” “superseded by statute,” “prior overruling,” “overruled in 
part,” or “overruled.” For KeyCite, I counted as negative any citing relationships on 
the “Negative Treatment” tab. For Shepard’s, I counted as negative any citing rela-
tionships with a red, orange, or yellow square, as well as citing relationships labeled 
as “Among Conflicting Authorities Noted In” (ACAN).35 Throughout this paper, I 
refer to all of these indicators as “negative.” For each citing relationship that I stud-

MacDougall, 723 F.2d 721 (9th Cir. 1984)), and another was a case listed twice by Lexis, the second 
time with a different docket number and no Shepard’s results (EEOC v. Borden’s, Inc., 724 F.2d 1390 
(9th Cir. 1984)). I used only the first entry for Borden’s (the one with Shepard’s results).
 32. See, e.g., Marybeth Herald, Reversed, Vacated, and Split: The Supreme Court, the Ninth Cir-
cuit, and the Congress, 77 Or. L. Rev. 405 (1998); Diarmuid F. O’Scannlain, A Decade of Reversal: The 
Ninth Circuit’s Record in the Supreme Court Since October Term 2000, 14 Lewis & Clark L. Rev. 1557 
(2010); Kevin M. Scott, Supreme Court Reversals of the Ninth Circuit, 48 Ariz. L. Rev. 341 (2006); 
Stephen J. Wermiel, Exploring the Myths About the Ninth Circuit, 48 Ariz. L. Rev. 355 (2006).
 33. Wermiel, supra note 32, at 357.
 34. BCite further separates unrelated cases into two tabs, “Case Analysis” and “Citing Docu-
ments.” See Product Help & Walkthrough: BCite, Bloomberg Law, https://www.bna.com/bcite/ 
[https://perma.cc/W4N6-ESQ5]. The cases on the “Citing Documents” tab have no treatment sym-
bols or descriptions, and it’s not clear if they are analyzed at all. In this study, I make no distinction 
between the two tabs. I count all failures to appropriately label a case, regardless of whether the case 
is on the “Case Analysis” or “Citing Documents” tab.
 35. Shepard’s considers ACAN to be neutral treatment, but the ACAN label is comparable to a 
negative label on KeyCite, so I decided to include ACAN labels in this study for purposes of compari-
son. See infra ¶¶ 42–44.
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ied, I recorded the descriptive word or phrase that each citator applied (for example, 
“distinguished by” or “disagreement recognized by”).36

¶28 I gathered the raw data for this study between April 25 and June 6, 2017. 
For each of the seventy-three Ninth Circuit cases, I always retrieved reports from 
all three citators on the same day, so that no citator would receive an unfair advan-
tage due to timing. Prior to the publication of this article, I shared my findings with 
the database providers, and in response they have already made changes to their 
citator reports. I don’t take into account any changes to the reports after I down-
loaded them, so this article does not necessarily reflect the citators’ current 
content.

¶29 For each of the 357 citing relationships that I examined, I retrieved the cit-
ing case, read the relevant passages, and made my own judgment as to how the 
citing case treated the cited Ninth Circuit case.37 If I felt that reasonable people 
might disagree on whether a citing relationship was negative, I recorded it as 
ambiguous. In these situations, I did not treat any citator as right or wrong. For 
example, in Fyffe v. Heckler,38 a disability benefits case, a U.S. District Court cited 
the Ninth Circuit’s Kail v. Heckler39 in an ambiguous way. The district court wrote:

Fyffe argues that his objectively identified psychological disorder is “severe” as defined in 
the regulations. He then argues that the existence of this severe non-exertional impair-
ment absolutely precludes a directed denial of disability pursuant to the grids [vocational 
guidelines]. There is some support for Fyffe’s argument. See, e.g., Kail v. Heckler, 722 F.2d 
1496, 1498 (9th Cir.1984); McCoy v. Schweiker, supra (where non-exertional impairments 
are present, the grids may serve only as guidelines); Roberts v. Schweiker, 667 F.2d 1143 (4th 
Cir.1981) (recourse must be had to evidence other than the grids). Here, however, Fyffe’s 
real argument is not with the ALJ’s reliance on the grids, but rather is with the ALJ’s finding 
that Fyffe’s non-exertional impairment is not so severe as to preclude sedentary, unskilled 
work.40

The court did not cite Kail again, and ruled against the plaintiff. How did the court 
treat Kail? It seems clear that the court distinguished McCoy and Roberts, and by 
implication it seems to have distinguished Kail as well, but it’s hard to be certain 
because the district court didn’t include any parenthetical for Kail. The district 
court said nothing explicit about Kail, except that it provided “some support for 
Fyffe’s argument.” According to Shepard’s, Fyffe distinguished Kail, but according to 
KeyCite and BCite, Kail did not receive any negative treatment here. I tend to agree 
with Shepard’s, but I recognize some room for reasonable difference of opinion. I 
marked this citing relationship as ambiguous, so that none of the citators are 
credited or penalized.41

 36. I used abbreviations in my data, such as “D” for “distinguished by” and “DR” for “disagree-
ment recognized by.”
 37. To improve the accuracy of my results, I reviewed all the citing cases a second time, a few 
months after my initial review. I recorded my own judgments again without looking at my initial judg-
ments, and then compared my initial set of judgments with my second set of judgments. I reviewed for 
a third time the citing relationships where my judgment was inconsistent and produced a corrected 
set of results.
 38. 580 F. Supp. 310 (D. Ariz. 1984).
 39. 722 F.2d 1496 (9th Cir. 1984).
 40. Fyffe, 580 F. Supp. at 314.
 41. Another example of ambiguous treatment can be seen in Ferguson v. Park City Mobile Homes, 
No. 89 C 1909, 1989 U.S. Dist. LEXIS 11010 (N.D. Ill. Sept. 15, 1989). In Ferguson, a U.S. District Court 
in Illinois agreed with the Ninth Circuit’s decision in Brothers v. First Leasing, 724 F.2d 789 (9th Cir. 
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¶30 For each citing relationship that was not ambiguous, I decided whether the 
relationship was negative. If a citing relationship was negative, but a citator failed 
to identify it as such, I marked this as a failure. These failures can occur in one of 
two ways: (i) failing to put a negative label on a negative case, or (ii) omitting a 
negative case altogether. In my records, I distinguished between the two types of 
situations. I sometimes refer to the first type of situation as “mislabeling,” but to be 
more precise, some of these cases have no analysis label at all.42 I also tracked nega-
tive labels that citators applied to citing relationships that were in fact positive or 
neutral; in the results section of this article, I report these instances separately.

¶31 My understanding of “negative” treatment means any treatment that invali-
dates the cited case in any jurisdiction, casts doubt on its validity in any jurisdic-
tion, criticizes its reasoning, and/or limits its application. It’s not uncommon for a 
court to treat a cited case both positively and negatively in the same opinion. In my 
view, any negative treatment needs to be labeled as such, regardless of whether it is 
mixed with positive treatment. Ideally, a citator should include both positive and 
negative labels for the same citing case where appropriate, with specific pin cites. 
Shepard’s has this capability, but KeyCite and BCite do not. If a citing case gives a 
mix of positive and negative treatment, I expect a citator to apply a negative label, 
but in order to treat all three citators comparably, I overlook any failure to provide 
a positive label in addition to the negative label.43

¶32 In a few instances, I noticed that a citator omitted a positive or ambiguous 
citing case from its list of citing cases. Positive omissions would come to my atten-
tion only if another citator mislabeled the positive case as negative. Although I 
recorded these positive and ambiguous omissions when I found them, I did not 
count these omissions as errors since I’m not judging the citators’ overall recall 
performance—I’m judging only their performance in identifying negative 
treatment.

1984), that a lease could be a form of credit covered by the Equal Credit Opportunity Act. But at the 
same time, the District Court disagreed with part of the Ninth Circuit’s reasoning. Ferguson, 1989 
U.S. Dist. LEXIS 11010, at *7 (“While this Court does not follow Brothers’s analysis—the Ninth Cir-
cuit reasoned that the ECOA incorporates the proscriptions of the TILA as amended by the CLA—it 
agrees, based on what has been presented to the Court, that the ECOA can apply to this transaction.”). 
In effect, the District Court merely concurred with the result reached by the Ninth Circuit. In the 
KeyCite report for Brothers, Westlaw labeled Ferguson as “not followed by.” Shepard’s did not label 
Ferguson as negative, while BCite missed Ferguson altogether. I tend to agree that Ferguson is negative, 
although I would have described it as “criticized by.” But it could be argued that declining to follow 
a line of reasoning is not the same as criticism, and that the departure in reasoning is outweighed by 
the agreed result. Seeing room for reasonable difference of opinion, I marked this citing relationship 
as ambiguous.
 42. It’s a worse mistake to put a distinctly positive label on a negative case than no analysis label 
at all, but the different citators don’t have comparable ways of handling non-negative cases. KeyCite 
doesn’t use positive or neutral analysis labels at all. In this article, I treat citing references that have no 
analysis label as being comparable to citing references with a positive or neutral label.
 43. For example, in Marchese v. Shearson Hayden Stone, Inc., 734 F.2d 414 (9th Cir. 1984), the 
Ninth Circuit cited its earlier opinion in Amaro v. Continental Can Co., 724 F.2d 747 (9th Cir. 1984). 
The Marchese court applied Amaro to one of the plaintiff ’s claims, 734 F.2d at 421, but held that 
Amaro was distinguishable with respect to another claim, id. at 423. Although Shepard’s can label 
a citing case as both negative and positive, the Shepard’s report for Amaro labeled Marchese only as 
“distinguished by.” KeyCite and BCite listed Marchese as a citing case, but did not label it as negative 
treatment. I marked Shepard’s as correct, and KeyCite and BCite as incorrect. 
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¶33 All three citators do more than just mark certain citing references as negative. 
They also apply descriptive words or phrases to specify the type of negative treat-
ment, such as “distinguished by” or “overruled.” These descriptions are important, as 
some forms of negative treatment are more severe than others, and users may choose 
to examine only certain types of negative treatment. I evaluated the descriptive labels 
that the citators applied to negative citing relationships, and counted any that were 
plainly incorrect.44 I allowed for some difference of opinion, so that two different 
descriptive labels applied by two different citators might both be considered correct. 
For example, in Chance Management, Inc. v. South Dakota,45 the Eighth Circuit said 
the following about a Ninth Circuit opinion: “We are not entirely persuaded by the 
reasoning in Western Oil and Gas; however, even if we were to agree, this case is 
different.”46 The court went on to describe how its case was different, but it made no 
critical remarks about the Ninth Circuit’s reasoning. Shepard’s labeled this citing 
relationship as “distinguished by,” while KeyCite labeled it as “called into doubt by.” I 
think that Shepard’s label is more accurate, but some users might feel that the phrase 
“we are not entirely persuaded by the reasoning” warrants the more negative label 
applied by KeyCite. Allowing for reasonable difference of opinion, I marked both 
labels as correct. BCite didn’t label this as negative, which I counted as a failure.

¶34 Sometimes different parts of a citing case engage in different types of nega-
tive treatment. This creates a potential problem in the underlying data, but not 
necessarily any ambiguity. Ideally, a citator should accurately describe all the appli-
cable types of negative treatment. Shepard’s has this capability, but I didn’t notice 
any citing cases in KeyCite or BCite that had more than one negative descriptive 
label. At a minimum, citators need to alert users to the most serious type of negative 
treatment. Where more than one type of negative treatment is involved, I accept as 
correct any descriptive phrase that correctly describes the most serious type. For 
example, in Williams v. Baltimore County, the U.S. District Court in Maryland both 
criticized and distinguished a Ninth Circuit opinion.47 Shepard’s handled this the 
ideal way, by applying both “criticized by” and “distinguished by” labels. KeyCite 
and BCite labeled Williams as distinguishing only, which I counted as failures. If 
KeyCite or BCite had labeled Williams as “criticized by,” but not “distinguished by,” 
I would have marked them as correct. 

¶35 Each citator has its own standardized list of descriptive terms and phrases 
that it applies to citing cases.48 Many terms and phrases are common to all three 

 44. For my statistical comparison, I didn’t evaluate KeyCite’s “most negative treatment” label, 
which is designed to highlight the single most negative reference for a case. See Kim Ellenberg, West-
law Next Tip of the Week: Checking Cases with KeyCite, Legal Solutions Blog (June 11, 2012), http://
blog.legalsolutions.thomsonreuters.com/legal-research/reference-attorney-tips/westlaw-next-tip-of 
-the-week-checking-cases-with-keycite/ [https://perma.cc/7ZLT-4GGJ]. I didn’t mark any “most 
negative” labels as wrong partly because Shepard’s and BCite lack a comparable feature, and partly 
because a mistake in a “most negative” label usually results from mistakes in other labels in the same 
KeyCite report. Counting “most negative” labels as wrong would subject KeyCite to a form of double-
counting not applied to Shepard’s or BCite.
 45. 97 F.3d 1107 (8th Cir. 1996).
 46. Id. at 1114 (citing Western Oil & Gas Ass’n v. Cory, 726 F.2d 1340 (9th Cir. 1984)).
 47. No. 13-03445, 2016 U.S. Dist. LEXIS 32124, at *40–42 (D. Md. March 11, 2016) (citing 
Wrighten v. Metro. Hosps., Inc., 726 F.2d 1346 (9th Cir. 1984)). 
 48. LexisNexis, Shepard’s Signal Indicators and Treatments 2 (2016), https://www.lexisnexis.
com/pdf/lexis-advance/Shepards-Signal-Indicators-and-analysis-phrases-Final.pdf [https://perma.
cc/Y2CH-9H8J]; Thomson Reuters, KeyCite on Thomson Reuters Westlaw 2, 4 (2016), https://
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citators, but there are some differences. Minor differences are easily harmonized. 
For example, Shepard’s uses the phrase “questioned by,” while KeyCite uses the 
comparable phrase “called into doubt by.” Wherever the phrase “questioned by” is 
correct, I also consider the phrase “called into doubt by” to be correct. But some-
times a label in one citator has no counterpart in another. If a citator is unable to 
correctly identify relevant negative treatment because it has no appropriate label it 
can apply, I count this as a failure.

¶36 For example, in In re Schwartz, a bankruptcy court in the Third Circuit 
declined to apply a Ninth Circuit decision (Matthews) because it directly conflicted 
with a Third Circuit case (Pristas).49 The District Court merely stated: “Although 
Mathews [sic] and the numerous other cases provide a tenable basis for the debtors’ 
stance, they are in direct conflict with Pristas. We are, of course, bound by Pristas.”50 
KeyCite correctly labeled this treatment as “not followed,” while Shepard’s misla-
beled it as “criticized by” and BCite mislabeled it as positive treatment. Shepard’s 
and BCite do not appear to have any label equivalent to “not followed.” It’s possible 
that the editor at Shepard’s chose the label “criticized by” because it was the best 
available label in Shepard’s. But the Schwartz court did not criticize the Ninth Cir-
cuit, according to any reasonable understanding of the term “criticized.”51 On the 
contrary, the Schwartz court acknowledged that Matthews offers a “tenable basis” 
and that it aligns with “numerous other cases.” From the perspective of the user, the 
Shepard’s label is wrong. It makes no difference to the user whether Shepard’s mis-
take resulted from an individual editor’s decision or from a broader design problem 
in Shepard’s list of descriptive terms and phrases. Likewise, BCite’s lack of any 
negative label here is a validation failure from the user’s perspective. For a lawyer 
in the Third Circuit, In re Schwartz indicates that Matthews is not good law, yet 
BCite applies no negative label.

¶37 BCite’s list of descriptive terms and phrases is significantly shorter than the 
lists offered by KeyCite and Shepard’s, which puts BCite at some disadvantage in 
this comparison study.52 I do not automatically count these missing labels against 
BCite, but rather I verify in each instance whether the labels applied by the other 
citators are accurate and relevant to the typical user. For example, if KeyCite 
applied a “not followed” label to a citing reference that did follow the cited case, I 
would mark KeyCite’s label as incorrect and credit BCite for having no negative 
label. If KeyCite applied a “not followed” label to an ambiguous citing reference, no 

lscontent.westlaw.com/images/content/KeyCite%20on%20Westlaw.pdf [https://perma.cc/KR66-
C3AY]; Bloomberg Law Citator, https://www.bna.com/btaccitator/ [https://perma.cc/4L47-6EBF]. I 
found a few additional terms and phrases in Shepard’s and KeyCite results that are not included in 
their published lists, but they don’t vary widely.
 49. 52 B.R. 314, 316–17 (Bankr. E.D. Pa. 1985) (citing Pristas v. Landaus of Plymouth, Inc., 742 
F.2d 797 (3rd Cir. 1984), and Matthews v. Transamerica Fin. Servs., 724 F.2d 798 (9th Cir. 1984)).
 50. Id. at 317.
 51. In a user guide, Lexis explains its use of the term “criticized,” but the explanation reflects the 
ordinary meaning of the word. See LexisNexis, Shepard’s Signal Indicators and Treatments, supra note 
48. I found no instances in which a citator’s user guide conflicted with common sense.
 52. The only labels in BCite that might be considered negative are “distinguished,” “criticized,” 
“superseded by statute,” “prior overruling,” “overruled in part,” and “overruled.” See Bloomberg Law 
Citator, supra note 48. 
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citator would be credited or penalized. In their comments to me, Bloomberg Law 
asserted that I am unfairly penalizing BCite for having a shorter list of labels.53 

¶38 The term “distinguished” appears to be the most common negative treat-
ment label in all three citators, and requires some clarification. As I understand the 
term in this context, a “distinguishing” case reaches a different outcome or applies 
a different rule of law as compared to the cited case because of factual differences 
(procedural or substantive) between the two cases.54 This is a form of negative 
treatment because it may limit the scope of the cited case. By contrast, a citing case 
that points out a factual difference in the cited case, but nonetheless applies the 
same rule of law and reaches the same outcome, is not what I consider a “distin-
guishing” case. On the contrary, it’s a positive reference that reaffirms the cited case 
and perhaps even extends it.

¶39 A citation in United States v. Gleave55 illustrates this distinction. Gleave 
pointed out differences between its fact pattern and the Ninth Circuit’s United States 
v. Snowadzki,56 yet Gleave did not distinguish Snowadzki. Both cases found that an 
informant was not acting as a government agent under a Fourth Amendment 
analysis, so that evidence seized by the informant could be admitted. Gleave 
described the factual differences as follows:

In this case, the facts indicating government involvement in the alleged burglary of Knoll’s 
office are less than in Snowadzki. Unlike Snowadzki, in this case there is no evidence that 
the government knew of a potential seizure before it took place and no rewards to private 
parties were mentioned.57

Here, Gleave is pointing out that its defendant has an even weaker case than the 
defendant in Snowadzki, who also lost on this point. Gleave is in no way a negative 
reference for Snowadzki, yet KeyCite labeled it as “distinguished by.” I marked 
KeyCite’s label as incorrect. Shepard’s and BCite treated Gleave as a positive 
reference, which I marked as correct.

¶40 Some readers may have a broader view of the term “distinguished,” but in 
the context of citators it would be problematic to group together both positive and 
negative treatment under the same “distinguished” label. Labels should aid users in 
differentiating between types of treatment. Moreover, labeling positive cases as 
“distinguished” would conflict with the structure of Shepard’s and KeyCite, and is 
inconsistent with the data I gathered for BCite. Shepard’s assigns any distinguishing 
treatment a yellow caution sign (which indicates possible negative treatment), and 
KeyCite puts any distinguishing treatment on the “Negative Treatment” tab. From 
the user’s perspective, Gleave’s appearance in a negative category would seem to be 
a mistake. In BCite, the negative nature of the “distinguished” label is less clear to 

 53. See infra ¶ 75.
 54. KeyCite’s published definition of “distinguished” matches my own, while the definitions 
published by Shepard’s and BCite are consistent with mine, but open to interpretation. See Thomson 
Reuters, KeyCite on Thomson Reuters Westlaw, supra note 48 (“Distinguished: There is a difference 
in facts, procedural posture, or law between the two cases that compels the citing court to reach a 
different result than the cited case”); LexisNexis, Shepard’s Signal Indicators and Treatments, supra 
note 48 (“Distinguished by: the citing case differs from the case you are Shepardizing, either involving 
dissimilar facts or requiring a different application of the law”); Bloomberg Law Citator, supra note 48 
(“Distinguished: . . . one or more courts differentiate this opinion on the law or the facts”).
 55. 786 F. Supp. 258 (W.D.N.Y. 1992).
 56. 723 F.2d 1427 (9th Cir. 1984).
 57. Gleave, 786 F. Supp. at 290 n.20. 
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the user.58 In their comments to me, Bloomberg Law stated that their “distin-
guished” label is not necessarily negative.59 However, BCite’s actual practice was to 
apply no distinguishing label to any of the nine citing references like Gleave in my 
dataset. Although BCite’s policy might pose a problem for future comparison tests, 
I regard it as a moot point in this comparison test.

¶41 Another important distinction is that “distinguished” doesn’t mean the 
same as “distinguishable.” Any case is distinguishable under the right circum-
stances. The purpose of a citator is not to tell us that a case is distinguishable, but 
rather to tell us which cases have distinguished it. This may seem like an obvious 
point, but the citators sometimes disregard it. For example, in Vic Wertz Distribut-
ing Co. v. Teamsters Local 1038,60 the court noted that George Day Construction Co. 
v. United Brotherhood of Carpenters61 is “distinguishable from the typical case,” and 
then in the next paragraph, it stated that its own case is like George Day—in other 
words, not like the typical case.62 Curiously, both BCite and KeyCite labeled Vic 
Wertz as distinguishing George Day. But surely users would expect the “distin-
guished by” label to refer to the relationship between Vic Wertz and George Day—
not to the relationship between George Day and a nameless “typical case.”63 I 
marked BCite and KeyCite as incorrect.64 Shepard’s labeled Vic Wertz as a positive 
reference, which I marked as correct. 

¶42 Shepard’s “Among Conflicting Authorities Noted In” (ACAN) label pres-
ents a puzzle. Shepard’s considers ACAN to be neutral treatment, but KeyCite has 
a similar descriptive phrase called “Disagreement Recognized By” (DR), which it 
treats as negative. BCite does not have a comparable label. Both Shepard’s and Key-
Cite apply these labels to cases that say the cited case is in conflict with other cases. 
For example, in Burds v. Union Pacific Corp.,65 the Eighth Circuit noted a circuit 
split involving the Ninth Circuit’s opinion in Amaro v. Continental Can Co.66 The 
Eighth Circuit said that Amaro conflicted with opinions from the Seventh and 
Eleventh Circuits, but the Burds court did not decide which side to take.67 Shepard’s 
labeled this as ACAN (neutral treatment), while KeyCite labeled it as DR (negative 

 58. In BCite, cases that have been distinguished can’t have a positive composite analysis label. 
From this, I inferred that the “distinguished” label in BCite is distinct from positive treatment. But 
unlike Shepard’s and KeyCite, BCite’s interface does not explicitly place distinguished references in a 
negative category.
 59. Letter from Darby J. Green, Commercial Director of Litigation & Bankruptcy, Bloomberg 
Law, to author (July 10, 2018) (on file with author). 
 60. 898 F.2d 1136 (6th Cir. 1990).
 61. 722 F.2d 1471 (9th Cir. 1984).
 62. Vic Wertz Distributing Co., 898 F.2d at 1140.
 63. A citator might use a label such as “distinguishing recognized by,” similar to the label “over-
ruling recognized by,” to cover situations where a court refers to a relationship between the cited case 
and some other case. It’s not clear whether such a label should be considered negative or whether it 
would be useful to users. But I have never seen such a label in any of the citators.
 64. On this point, I don’t believe the database providers and I have any policy disagreement. In 
response to my findings, Bloomberg Law and Westlaw have already corrected their citator reports for 
George Day. Also, Bloomberg Law confirmed to me that their “distinguished” labels are supposed to 
refer to the relationship between the citing case and the cited case. Letter from Darby J. Green, supra 
note 59.
 65. 223 F.3d 814 (8th Cir. 2000).
 66. 724 F.2d 747 (9th Cir. 1984).
 67. Burds, 223 F.3d at 817.
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treatment).68 I believe it would be better to label this as negative treatment, since it 
would certainly be negative for anyone in the Seventh or Eleventh Circuits. If Burds 
were the only citing reference to indicate that Amaro is not good law in the Seventh 
or Eleventh Circuits, users from those circuits might be disserved by Shepard’s 
neutral label.69 But it would be unfair to say that Shepard’s ACAN label is wrong, 
and it would work for users provided they were paying close attention.

¶43 A tougher puzzle is presented when a citing case notes a conflict, but 
decides to follow the cited case. For example, in De Pace v. Matsushita Electric Corp. 
of America,70 a U.S. District Court in New York cited Amaro and noted the same 
circuit split with the Seventh and Eleventh Circuits, but sided with the Ninth Cir-
cuit’s view.71 Shepard’s labeled this as ACAN (neutral treatment), while KeyCite 
merely said that De Pace “discussed” Amaro. From the perspective of users in the 
Ninth or Second Circuits, De Pace appears to be positive treatment, but from the 
perspective of users in the Seventh or Eleventh Circuits, De Pace tells them that 
Amaro is not good law. Here, I think Shepard’s neutral label is best, but I see room 
for reasonable differences of opinion on whether this citing relationship should be 
marked as positive, neutral, or negative. (Neither KeyCite nor BCite has an appro-
priate neutral label that could be applied here.)

¶44 Citing references that Shepard’s labels as ACAN are difficult to compare to 
KeyCite and BCite. My solution was to include in my study all citing references that 
had the ACAN label, even though Shepard’s considers this to be neutral. (In this 
article, whenever I refer to relationships that are labeled as “negative,” that includes 
relationships that Shepard’s labeled as ACAN.) In situations like Burds, where the 
citing case did not decide whether to follow the cited case, I marked the ACAN 
label as correct, as well as the DR label from KeyCite. If a citator failed to apply a 
negative label in these situations, I counted this as a failure. In situations like De 
Pace where a citing case notes a conflict but follows the cited case, I marked the 
citing relationship as ambiguous, so that no citator is credited or penalized.

¶45 Negative citing references that appear in dissenting opinions also present 
some difficulties, as the three citators handle these types of citations differently. 
Shepard’s puts them in a neutral category called “cited in dissenting opinion” and 
never labels these citations as negative.72 But BCite and KeyCite apply negative 
labels to dissenting opinions in at least some situations. In my dataset, BCite labeled 
four citations from dissenting opinions as negative, and KeyCite labeled a fifth one 
as negative. As I stated earlier, I’m not judging the citators according to how well 
they follow their internal procedures, so it doesn’t matter for my purposes that 
Shepard’s withheld these negative labels according to a deliberate policy. If the 
negative treatment is clearly relevant to a typical user, it should be labeled as nega-
tive—I count anything less as a failure.

 68. BCite labeled this as positive with no descriptive phrase other than “cited in.”
 69. It’s not unusual for negative treatment to be a matter of perspective, and the citators generally 
label as negative any treatment that will be negative for some users, but not for others. For example, if 
the Eighth Circuit had expressly disagreed with Amaro, the treatment would obviously be labeled as 
negative, even though it presents no problem for users practicing in the Ninth Circuit.
 70. 257 F. Supp. 2d 543 (E.D.N.Y. 2003).
 71. Id. at 557–60.
 72. Letter from Liz Christman, Senior Director of Case Law and Shepard’s Solutions, LexisNexis, 
to author (June 13, 2018) (on file with author).
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¶46 But is negative treatment clearly relevant if it comes from a dissenting opin-
ion? Not necessarily. If a U.S. Supreme Court majority opinion cites a Ninth Circuit 
case favorably, but the dissenting opinion criticizes the Ninth Circuit, I certainly 
wouldn’t mark a citator as wrong for listing the Supreme Court case as a positive 
reference. As any first-year law student knows, it’s the majority opinion that counts. 
But what if a dissenting opinion cites a case and points out that it has been treated 
negatively by another case? My dataset includes two examples of this. One is Enlow 
v. Salem-Keizer Yellow Cab Co.,73 a Ninth Circuit panel decision in which Judge 
Ferguson wrote a separate opinion concurring in part and dissenting in part. Fer-
guson cited a Ninth Circuit case, EEOC v. Borden’s, Inc., and noted that it had been 
overruled on other grounds by the U.S. Supreme Court.74 The majority opinion 
didn’t cite Borden’s. Users would certainly want to know that Borden’s has been 
overruled, regardless of who points out this fact.75 BCite handled this perfectly by 
describing the treatment as “prior overruling in” and labeling Enlow as a concur-
ring/dissenting opinion. The KeyCite and Shepard’s reports for Borden’s didn’t 
indicate any negative treatment from Enlow, which I counted as failures. To make 
matters worse, the Supreme Court case itself is incorrectly listed as a positive refer-
ence in the Shepard’s report for Borden’s. For Shepard’s, omitting the negative treat-
ment in Enlow compounded a critical mistake. Nothing in Borden’s Shepard’s 
report indicates that it was overruled by the Supreme Court.

¶47 I credited KeyCite for applying an “overruling recognized by” label to 
another dissenting opinion similar to Enlow, which BCite and Shepard’s failed to 
label as negative.76 The other three negative citations that BCite identified in dis-
senting opinions were distinguishing references. Some users might feel that distin-
guishing references in dissenting opinions are too insignificant to justify negative 
labels, but I tend to think that negative labels are useful here, provided that a citator 
follows BCite’s practice of clearly identifying the sources. Since I can see room for 
reasonable difference of opinion, I hesitate to mark KeyCite and Shepard’s as wrong 
for not labeling these references as negative. Instead, I marked these three citations 
as ambiguous.

Statistical Results

¶48 Before I started my independent analysis of the citators’ results, I could see 
a problem: the three citators are rarely in agreement. I looked at 357 citing relation-
ships that have at least one negative label from a citator. Out of these, all three cita-
tors agree that there was negative treatment only 53 times. This means that in 85% 
of these citing relationships, the three citators do not agree on whether there was 
negative treatment. Even when they all agree there was negative treatment, their 

 73. 371 F.3d 645 (9th Cir. 2004).
 74. Id. at 656 (citing EEOC v. Borden’s Inc., 724 F.2d 1390 (9th Cir. 1984)).
 75. There might be some concern that the dissenting opinion mischaracterized the Supreme 
Court’s treatment of Borden’s, but that concern is present whenever the “overruling recognized by” 
label is applied. Citators aren’t designed to verify whether negative treatment is justified; they merely 
point it out so that the user may investigate further. In any case, Judge Ferguson was correct in point-
ing out that Borden’s had been overruled.
 76. United States v. Keene, 933 F.2d 711, 723 (9th Cir. 1991) (Alarcon, J., dissenting) (citing 
Pacific Mut. Life Ins. Co. v. American Guar. Life Ins. Co., 722 F.2d 1498 (9th Cir. 1984)).
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descriptions often conflict. The three databases substantively agree on the type of 
negative treatment in only 40 of these citing relationships,77 which means that in 
this sample, they all agree with one another only 11% of the time. 

¶49 On the surface, even without any further examination, these numbers are 
troubling. They mean that at least one citator is making a lot of mistakes, or (viewed 
more charitably) that the citators are very likely to have differences of opinion. Even 
the latter explanation is worrisome, because all three citators present their results as 
fact—none of the citators labeled any of the citing relationships as ambiguous or open 
to interpretation. This means that when you citate a case that has negative treatment, 
the results you get depend mainly on which citator you happen to be using.

¶50 The results of my independent analysis are just as troubling. Out of 357 cit-
ing relationships that at least one of the citators marked as having negative treat-
ment, I found that 21 actually had no negative treatment and 27 were ambiguous, 
leaving 309 citing relationships in which there was clearly negative treatment. Out 
of these 309 negative citing relationships, Shepard’s failed to mark 85 (28%) as nega-
tive and applied incorrect descriptive phrases to another 18 (6%);78 overall, Shepa-
rd’s failed to correctly identify 103 (33%) of the negative references. KeyCite failed 
to mark 105 (34%) as negative and applied incorrect descriptive phrases to another 
11 (4%); overall, KeyCite failed to correctly identify 116 (38%) of the negative refer-
ences. BCite failed to mark 211 (68%) as negative and applied incorrect descriptive 
phrases to another 11 (4%); overall, BCite failed to correctly identify 222 (72%) of 
the negative references.

¶51 Most of the negative relationships that the citators missed were mislabeled, 
rather than omitted altogether. Of the 85 negative relationships that Shepard’s 
missed, 78 were mislabeled, while only 7 were omitted altogether. Of the 105 nega-
tive relationships that KeyCite missed, 99 were mislabeled, while only 6 were omit-
ted altogether. BCite had a more significant problem with omissions. Of the 211 
negative relationships that BCite missed, 178 were mislabeled, while 33 were omit-
ted altogether. All omissions in all three citators were unpublished cases, which 

 77. By “substantively agree,” I don’t mean that the descriptions were necessarily identical, only 
that there was no clear substantive difference. For example, if Shepard’s described a citation as “distin-
guished,” while KeyCite described it as “declined to extend,” I would consider them to be in substantial 
agreement.
 78. An incorrect descriptive label would be one that indicates the wrong type of negative treat-
ment. For example, a citing reference that is labeled “distinguished by” when it should say “overruled 
by.”

Table 1 

Citator Performance in Identifying 309 Negative Citing Relationships

 Relationships omitted  
or mislabeled as positive  

or neutral

Relationships labeled as 
negative, but incorrectly 

described

Overall failure to  
correctly identify

Shepard’s 85 (28%) 18 (6%) 103 (33%)

KeyCite 105 (34%) 11 (4%) 116 (38%)

BCite 211 (68%) 11 (4%) 222 (72%)
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would be less important to users.79 For all three citators, the significant problems 
occur in the editorial analysis process, after the initial process of identifying the 
citing cases.

¶52 I also calculated how accurately the three citators described the negative 
treatment that they did identify. Excluding the ambiguous references, Shepard’s 
listed 235 references as negative; of these, 11 (5%) were actually positive or neutral, 
while another 18 (8%) were negative but not correctly described. Overall, 12% of 
the negative labels in Shepard’s were incorrect. KeyCite listed 218 references as 
negative; of these, 14 (6%) were actually positive or neutral, while another 11 (5%) 
were negative but not correctly described. Overall, 11% of the negative labels in 
KeyCite were incorrect. BCite listed 102 references as negative; of these, 4 (4%) 
were actually positive or neutral, while another 11 (11%) were negative but not 
correctly described. Overall, 15% of the negative labels in BCite were incorrect.

¶53 The citators are much more likely to label a negative reference as positive 
than label a positive reference as negative. Unfortunately, the first type of situation 
is more serious, since it may lead users to cite invalid case law. Users can’t be 
expected to examine every citing reference for themselves. When they see a citing 
reference marked as positive, they’re not likely to investigate further. The second 
type of situation is more likely to be a mere inconvenience. A user who sees a false 
negative reference will probably investigate further and make their own judgment, 
or skip over the cited case and use another case.

¶54 As discussed earlier in this article, William L. Taylor’s comparison study 
rested on the assumption that no positive citing relationships were mislabeled as 
negative (an assumption for which he was much criticized).80 My results partly 
vindicate Taylor’s approach, and the performance rates I found for Shepard’s and 
KeyCite are fairly close to what Taylor found. I found that Shepard’s missed 28% of 
the negative references, compared to Taylor’s 23%. I found that KeyCite missed 
34% of the negative references, compared to Taylor’s 25%. The different perfor-
mance rates I found are due in part to my comparison with a third citator, as BCite 
sometimes spotted negative treatment that both Shepard’s and KeyCite missed. 
Other explanations for the difference in my results include the larger sample size 

 79. A citator could have omitted a citing case for one of two reasons: (i) the citing case wasn’t in 
the database or (ii) the citator failed to spot the citation in the text of the citing case. I didn’t deter-
mine which of these two reasons explain each omission, but the fact that all the omissions involve 
unpublished cases suggests that the first reason explains most of the omissions.
 80. See supra ¶¶ 8–11.

Table 2

Incorrect Negative Labels

 Relationships  
labeled as negative

Relationships that 
were actually  

positive or neutral

Relationships that 
were negative, but 

incorrectly described

Total incorrect  
negative labels

Shepard’s 235 11 (5%) 18 (8%) 29 (12%)

KeyCite 218 14 (6%) 11 (5%) 25 (11%)

BCite 102 4 (4%) 11 (11%) 15 (15%)
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in this study, and the much broader time frame covered here. This study examines 
citing relationships dating from 1984 to 2017, compared to Taylor’s much narrower 
time frame of 1997 to 1999.81

¶55 Neither Taylor’s study nor mine is designed to catch all failures in identify-
ing negative treatment. Because I looked only at citing relationships that at least one 
of the three citators labeled as negative, I would not have caught any negative treat-
ment that all three citators missed. Given the citators’ poor overall performance, it’s 
likely that many negative references were missed by all three.82 The performance 
rates presented here may underestimate the extent of the problem.

¶56 Although my statistics suggest that BCite underperforms in case validation 
as compared to Shepard’s and KeyCite, readers should keep in mind that these sta-
tistics treat all failures as equal. The reality is more complex, as discussed in the next 
section.

Examples of Citator Errors

¶57 The statistics tell only part of the story, since not all citator errors are of 
equal importance. Some are trivial. If a citator misses a brief distinguishing refer-
ence from an unpublished trial court case, users are not likely to suffer any harm. 
Moreover, a citator might reasonably focus its limited resources on labeling the 
more significant references, at the expense of less important ones. But the mistakes 
I found are not necessarily trivial. Most were significant, and some were astonish-
ing. In this section of the article, I describe some of the most blatant and potentially 
harmful mistakes.83

¶58 Perhaps no form of negative treatment is more important than an overrul-
ing from the U.S. Supreme Court. In my dataset, there are four of these overrulings, 
all directed at published opinions of the Ninth Circuit Court of Appeals. Incredibly, 
Shepard’s mislabeled three of them, while KeyCite mislabeled two and BCite misla-
beled one. These four citing relationships are obviously not a statistically valid 
sample size, but the point is that serious mistakes of this kind should be exceedingly 
rare. The fact that Shepard’s mislabeled three out of four Supreme Court overrul-
ings is evidence enough of a serious problem. Each of these mistakes is worth dis-
cussing in detail.

¶59 First, in Public Employees Retirement Systems of Ohio v. Betts, the Supreme 
Court construed a section of the Age Discrimination in Employment Act that 
exempts certain age-based employee benefit plans.84 At one point in the opinion, 
the Court considered whether the exemption should be limited to plans that have a 
cost justification for age-based differentials, a position that had been urged by the 
Equal Employment Opportunity Commission (EEOC). The Court acknowledged 
two Ninth Circuit cases that had recognized the cost justification requirement, 

 81. Taylor, supra note 16, at 129, ¶ 8. It seems plausible that the citators have had some ups and 
downs in their performance rates over the years, but from the user’s perspective, it’s their cumulative 
performance that counts.
 82. One such failure came to light during my review. See infra ¶ 65.
 83. Because the database providers have already made changes to their citator reports in response 
to a draft of this article, the errors discussed here may no longer exist online. The errors are drawn 
from the citator reports I downloaded in 2017.
 84. 492 U.S. 158 (1989) (construing 29 U.S.C. § 623(f)(2)).
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including EEOC v. Borden’s.85 In the next three paragraphs, the Court attacked the 
position taken by the EEOC and the Ninth Circuit. The Court wrote that “[t]here 
are a number of difficulties with this explanation for the cost-justification require-
ment,” and said the EEOC’s position was “quite difficult to believe.”86 The Court 
further wrote that the EEOC’s position was “weakened further” by regulatory 
authority, and finally concluded that the “cost-justification requirement is contrary 
to the plain language of the statute and is invalid.”87 The Supreme Court’s rejection 
of the Borden’s holding is perfectly clear. KeyCite labeled Betts as disagreeing with 
Borden’s, and BCite labeled it (more appropriately) as overruling Borden’s.88 But the 
Shepard’s report for Borden’s inexplicably labeled Betts as “cited by,” indicating no 
negative treatment whatsoever from Betts.

¶60 Following the Betts decision, at least eight published federal court opinions 
have explicitly stated that Betts overruled Borden’s.89 KeyCite or BCite acknowl-
edged these statements with the “overruling recognized by” or “prior overruling in” 
label, but the Shepard’s report for Borden’s doesn’t clearly acknowledge any of these 
statements. The best that Shepard’s could manage was to say that Borden’s had been 
“questioned” by only two other courts. The incorrect Shepard’s report for Borden’s 
resulted not just from a single mistake, but from a series of failures.

¶61 Next, in Peacock v. Thomas, the Supreme Court resolved a circuit split 
about ancillary jurisdiction involving the Ninth Circuit’s Blackburn Truck Lines, 
Inc. v. Francis.90 At the outset of its opinion, the Supreme Court said it had granted 
certiorari “to resolve a conflict among the Courts of Appeals.”91 In a footnote at the 
end of this sentence, the Court cited Blackburn and cases from the Third and Sev-
enth Circuits as being aligned with the Fourth Circuit case under review, in opposi-
tion to cases from the Fifth and Tenth Circuits.92 The Supreme Court reversed the 
Fourth Circuit.93 Although the Court did not cite Blackburn again, the effect on 
Blackburn is clear. The Supreme Court declared that it was resolving a circuit split 
involving Blackburn, and Blackburn wound up on the losing side. BCite correctly 
labeled Peacock as overruling Blackburn, but Shepard’s and KeyCite both fell short. 
Shepard’s described Peacock’s treatment of Blackburn as “validity questioned by,” 
and KeyCite described it as “called into doubt by.”94 Shepard’s and KeyCite’s deci-

 85. Id. at 173 (citing EEOC v. Borden’s, 724 F.2d 1390 (9th Cir. 1984)).
 86. Id. at 173–74.
 87. Id. at 174–75.
 88. I marked both KeyCite and BCite as correct, although KeyCite’s label is less than ideal. Betts 
did more than just “disagree” with Borden’s; it invalidated part of Borden’s. KeyCite’s label was on the 
borderline of what I consider to be reasonably correct.
 89. Enlow v. Salem-Keizer Yellow Cab. Co., 371 F.3d 645, 656 (9th Cir. 2004) (Ferguson, J., dis-
senting); Cooney v. Union Pac. R.R. Co., 258 F.3d 731, 734–35, 735 n.2 (8th Cir. 2001); Johnson v. 
New York, 49 F.3d 75, 78 (2d Cir. 1995); Rebar v. Marsh, 959 F.2d 216, 218 n.5 (11th Cir. 1992); AARP 
v. Farmers Grp., Inc., 943 F.2d 996, 1004 (9th Cir. 1991); Mitchell v. Mobil Oil Corp., 896 F.2d 463, 470 
(10th Cir. 1990); EEOC v. Newport Mesa Unified Sch. Dist., 893 F. Supp. 927, 930 (C.D. Cal. 1995); 
EEOC v. California Micro Devices Corp., 869 F. Supp. 767, 771–72 (D. Ariz. 1994).
 90. 516 U.S. 349 (1996) (citing Blackburn Truck Lines, Inc. v. Francis, 723 F.2d 730 (9th Cir. 
1984)).
 91. Id. at 352.
 92. Id. at 352 n.2.
 93. Id. at 360.
 94. I gave Shepard’s and KeyCite credit for correctly identifying Peacock as a negative reference, 
but I marked their descriptive phrases as incorrect.
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sion to use these weaker descriptive phrases means that both citators display only 
yellow or orange warning signs for Blackburn, as opposed to the red warning signs 
that should have been displayed.95 Curiously, both Shepard’s and KeyCite noted that 
other cases had acknowledged Peacock’s invalidation of Blackburn, but apparently 
this didn’t prompt anyone at Shepard’s or KeyCite to reconsider their description of 
Peacock itself. In the KeyCite report for Blackburn, two published opinions from 
U.S. Courts of Appeals are labeled as “abrogation recognized by,” and they were 
both referring to Peacock’s abrogation of Blackburn.96 Shepard’s marked one of 
these as “validity questioned by,” but failed to identify any negative treatment in the 
other.97 But Shepard’s did say that Blackburn was “overruled in part as stated in” an 
unpublished U.S. District Court case, which again was referring to Peacock’s over-
ruling of Blackburn.98

¶62 KeyCite’s initial description of Blackburn’s overruling led to an even worse 
mistake in Blackburn’s KeyCite report. KeyCite has a “most negative” highlighting 
feature designed to highlight the single most negative citing case in a KeyCite 
report. The “most negative” case is listed first on the “Negative Treatment” tab, 
where it receives a prominent red label; it also appears directly on the “Document” 
tab where users view the full text of Blackburn.99 According to KeyCite, Blackburn’s 
most negative treatment came from the Fourth Circuit in Thomas v. Peacock,100 the 
very same case that the Supreme Court grouped with Blackburn and reversed. 
Although Blackburn is on the losing side of a circuit split resolved by the Supreme 
Court, KeyCite directs its users’ focus away from the Supreme Court ruling to high-
light some negative treatment from a circuit on the same side as Blackburn.101 It’s 
easy to imagine a busy lawyer who looks only at the “most negative” case, sees that 
it isn’t very serious, and decides to rely on Blackburn without pulling up the rest of 
the KeyCite report.

¶63 The last in this trio of Supreme Court cases is Republic National Bank of 
Miami v. United States,102 which also resolved a circuit split against a Ninth Circuit 
case. In Republic National Bank, the treatment was not as clear as it had been in 
Peacock, because of small differences in the Supreme Court’s phrasing. The Court 

 95. Shepard’s displayed an orange “Q” sign for Blackburn as opposed to a red stop sign; KeyCite 
displayed a yellow flag as opposed to a red flag.
 96. Ellis v. All Steel Constr., Inc., 389 F.3d 1031, 1035 (10th Cir. 2004); Futura Dev. of P.R., Inc. v. 
Puerto Rico, 144 F.3d 7, 11 (1st Cir. 1998).
 97. Shepard’s described the negative treatment in Futura Development as “validity questioned 
by,” even though Futura made it clear that the Supreme Court had ruled against Blackburn. I gave 
Shepard’s credit for identifying Futura as a negative reference, but marked its descriptive phrase as 
incorrect. BCite failed to identify either Ellis or Futura as negative treatment for Blackburn.
 98. 21st Century Fin. Servs., LLC v. Manchester Fin. Bank, No. 15-cv-1848 BTM (BGS), 2016 
U.S. Dist. LEXIS 66822, at *4 n.1 (S.D. Cal. May 19, 2016). KeyCite and BCite also correctly labeled 
this case. Note the discrepancy between Shepard’s correct description of 21st Century Financial (“over-
ruled in part as stated in”) and its incorrect description of Futura Development (“validity questioned 
by”).
 99. For a description of KeyCite’s “most negative” feature, see Ellenberg, supra note 44.
 100. 39 F.3d 493 (4th Cir. 1994).
 101. KeyCite was correct to point out that the Fourth Circuit disagreed with part of Black-
burn, but it’s absurd to suggest that this is more serious than an overruling by the U.S. Supreme Court. 
I didn’t count the “most negative” label as a separate error in my statistical comparison (see supra note 
44), but it does help to illustrate why KeyCite’s description of Peacock is wrong. Users need accurate 
descriptive labels so they can see the relative importance of different citing relationships.
 102. 506 U.S. 80 (1992).
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in Republic National Bank considered the limits of in rem jurisdiction, and said it 
granted certiorari “[i]n view of inconsistency and apparent uncertainty among the 
Courts of Appeals.”103 Although this sentence could have been clearer, I interpret it 
to mean that the Supreme Court is resolving a circuit split. The Court is hedging 
somewhat with the word “apparent,” but note that this word qualifies “uncertainty,” 
not “inconsistency.” A footnote in this sentence gives examples of the circuit split, 
but it doesn’t separate the cases as neatly as the Court did in Peacock. Here’s the text 
of the footnote, in its entirety:

Compare United States v. One Lot of $25,721.00 in Currency, 938 F.2d 1417 (CA1 1991); 
United States v. Aiello, 912 F.2d 4 (CA2 1990), cert. denied, 498 U.S. 1048 (1991); United 
States v. $95,945.18, United States Currency, 913 F.2d 1106 (CA4 1990), with United States 
v. Cadillac Sedan Deville, 1983, 933 F.2d 1010 (CA6 1991) (appeal dism’d); United States v. 
Tit’s Cocktail Lounge, 873 F.2d 141 (CA7 1989); United States v. $29,959.00 U. S. Currency, 
931 F.2d 549 (CA9 1991); and the Court of Appeals’ opinion in the present case. Compare 
also United States v. $57,480.05 United States Currency and Other Coins, 722 F.2d 1457 (CA9 
1984), with United States v. Aiello, 912 F.2d at 7, and United States v. $95,945.18, United 
States Currency, 913 F.2d at 1110, n. 4.104

¶64 The Supreme Court reversed. The question for this study is how the Court 
treated the Ninth Circuit’s $57,480.05 United States Currency and Other Coins,105 
which it cited only in this footnote. The wording in the footnote requires some 
thought, but in the end its meaning is clear. In the first sentence, Aiello and 
$95,945.18 are contrasted with the “Court of Appeals’ opinion in the present case.” 
In the second sentence, $57,480.05 is contrasted with Aiello and $95,945.18. This 
places $57,480.05 on the same side as the case under direct review, which was 
reversed. This interpretation can be confirmed by comparing the Ninth Circuit’s 
holding in $57,480.05 with the Supreme Court’s holding in Republic National 
Bank.106 The Ninth Circuit held that federal courts lose jurisdiction over in rem 
cases if they lose control over the in rem currency, and further held that if in rem 
currency is transferred to the United States Treasury, federal courts have no power 
to order the Treasury to return it.107 In Republic National Bank, the Supreme Court 
rejected both aspects of this rule. The Supreme Court held that federal courts do 
not need continuing control over in rem currency to retain in rem jurisdiction,108 
and further held that courts can order the Treasury to return in rem currency.109 
The treatment in Republic National Bank is a good example of something that’s easy 
to overlook, but not ambiguous after close examination. Catching it requires a 
sharp eye. Shepard’s and BCite failed to identify any negative treatment from 
Republic National Bank in their reports for $57,480.05; KeyCite’s report for 

 103. Id. at 84.
 104. Id. at 84 n.3.
 105. 722 F.2d 1457 (9th Cir. 1984).
 106. Ordinarily, I expect the citators to make a judgment based only on the text of the cit-
ing case, without consulting the text of the cited case. If the text of the citing case doesn’t reveal any 
negative treatment, I don’t expect citators to independently consider conflicts between the two cases. 
But here, the text in Republic National is certainly enough to signal negative treatment; a comparison 
of the two cases merely confirms how the treatment should be described.
 107. $57,480.05 United States Currency, 722 F.2d at 1458–59.
 108. Republic National Bank, 506 U.S. at 84–85.
 109. Id. at 95–96 (opinion of Rehnquist, J.).
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$57,480.05 came closer by labeling Republic National Bank as “called into doubt 
by.”110

¶65 The three Supreme Court cases discussed above are part of my dataset, 
because each of them was labeled as a negative reference by at least one citator. Dur-
ing my review, I discovered yet another mishandled Supreme Court case that should 
be part of my dataset. In Alexander v. Sandoval,111 the Supreme Court rejected a 
holding in Larry P. v. Riles,112 one of the Ninth Circuit cases that I used as a starting 
point for this study. All three citators included Alexander as a citing case for Larry 
P.; the reason why Alexander doesn’t appear in my dataset is that none of the three 
citators labeled Alexander as a negative reference. The majority opinion in Alexan-
der didn’t cite Larry P., but Justice Stevens, in a dissent joined by three other justices, 
cited Larry P. as an example of a case that the majority was rejecting.113 Alexander 
illustrates why citations in dissenting opinions need to be analyzed.114 Any lawyer 
evaluating Larry P.’s validity would want to know about Justice Stevens’ citation. 
After Alexander was decided, it took twelve years for another court to cite Larry P. 
and point out that it had been invalidated by the Supreme Court.115 Shepard’s and 
KeyCite appropriately labeled this other case, but BCite missed it.116 Nothing else 
in the citator reports indicates that Larry P. is inconsistent with Supreme Court 
precedent.

¶66 En banc decisions in U.S. Courts of Appeals that reverse prior panel deci-
sions are another critically important form of negative treatment. In Wallace v. 
Christensen,117 the Ninth Circuit sitting en banc reviewed a decision of the United 
States Parole Commission. As the court explained, “[p]revious cases in this circuit 
have referred to an ‘abuse of discretion’ standard as the basis for review of Commis-
sion decisions, and have implicitly assumed the existence of jurisdiction to conduct 
that analysis.”118 Immediately after this sentence, the court cited several Ninth Cir-
cuit panel decisions, including Roth v. U.S. Parole Commission119 and Torres-Macias 
v. U.S. Parole Commission.120 The court said that it “took this case en banc to recon-
sider this assumption and evaluate our standard of review.”121 The court disagreed 
with its prior rulings, and held that federal courts have no power to review the 
Commission’s use of discretion even under an abuse of discretion standard, but that 
courts may consider whether the Commission has acted outside its statutory 
authority or violated the Constitution.122 So far, the court’s treatment of Roth and 
Torres-Macias is similar to the Supreme Court’s treatment of Blackburn and 
$57,480.05. The court announced that it was reviewing a holding from prior cases 

 110. I gave KeyCite credit for recognizing Republic National Bank as a negative reference, 
but I marked its descriptive phrase as incorrect.
 111. 532 U.S. 275 (2001).
 112. 793 F.2d 969 (9th Cir. 1984).
 113. Alexander, 532 U.S. at 295–96 n.1 (Stevens, J., dissenting).
 114. For further discussion of negative treatment in dissenting opinions, see supra ¶¶ 45–47.
 115. Landegger v. Cohen, 5 F. Supp. 3d 1278, 1288 n.12 (D. Colo. 2013).
 116. In their reports for Larry P., Shepard’s labeled Landegger as “abrogated in part as stated 
in,” KeyCite labeled it as “abrogation recognized by,” and BCite labeled it as a positive reference.
 117. 802 F.2d 1539 (9th Cir. 1986).
 118. Id. at 1542.
 119. 724 F.2d 836 (9th Cir. 1984).
 120. 730 F.2d 1214 (9th Cir. 1984).
 121. Wallace, 802 F.2d at 1542.
 122. Id. at 1550–52.
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cited by name, then declared a rule of law that conflicts with the holding in those 
prior decisions. Readers who are more sympathetic to the citators might feel that 
this sort of treatment just isn’t clear enough: they may feel that the reviewing court 
needs to connect the overruling more directly to the cited cases. In Wallace, the 
court did just that. At the end of its opinion, it said: “We overrule our previous 
decisions only to the extent that we have held that Commission decisions granting 
or denying parole are subject to judicial review for an abuse of discretion.”123 This 
was followed by a footnote citing cases including Roth and Torres-Macias.124 In the 
reports for Roth and Torres-Macias, Shepard’s and KeyCite correctly labeled Wal-
lace as an overruling case, but BCite labeled Wallace as a positive case.

¶67 Most of the citing relationships I studied are less important than the ones 
discussed so far. But some of these relatively unimportant relationships involve 
especially blatant mistakes that cast further doubt on the citators’ overall quality 
control. For example, in In re Di Noto, the Ninth Circuit Bankruptcy Appellate 
Panel spent three paragraphs and a footnote discussing In re Comer, referring to it 
by name six times.125 The Panel distinguished Comer in three different ways, writ-
ing that “Comer is not applicable to our case,”126 then in the next paragraph writing 
“a second reason for distinguishing Comer . . . ,”127 and then in a footnote writing 
“there is also a third possible basis for distinguishing Comer.”128 Although Shepa-
rd’s and BCite correctly labeled In re Di Noto as a distinguishing reference, KeyCite 
somehow failed to identify any negative treatment here.

¶68 In another mistake equally strange but going in the other direction, Shepa-
rd’s indicated that In re Peterson129 distinguished United States v. Zolla.130 In fact, 
Peterson didn’t cite Zolla at all.131

¶69 In Roldan v. Rocette, the Second Circuit spent over a full page in the Federal 
Reporter heaping criticism on a line of Ninth Circuit cases, including Thorsteinsson 
v. INS.132 Thorsteinsson came in for particular scorn, with the Second Circuit writ-
ing that “[t]he critical flaw in the Mendez rule is especially evident in Thorsteins-
son,” followed by a full paragraph explaining why.133 Despite this and three other 
citing cases that clearly gave Thorsteinsson negative treatment,134 BCite gave Thor-

 123. Id. at 1554.
 124. Id. at 1554 n.10.
 125. In re Di Noto, 46 B.R. 489, 491 (B.A.P. 9th Cir. 1984) (citing In re Comer, 723 F.2d 737 
(9th Cir. 1984)).
 126. Id. at 491.
 127. Id.
 128. Id. at 491 n.1.
 129. 152 B.R. 329 (D. Wyo. 1993).
 130. 724 F.2d 808 (9th Cir. 1984).
 131. KeyCite and BCite didn’t include Peterson as a citing case for Zolla, so I marked Key-
Cite and BCite as correct.
 132. Roldan v. Rocette, 984 F.2d 85, 89–90 (2d Cir. 1993) (citing Thorsteinsson v. INS, 724 
F.2d 1365 (9th Cir. 1984)).
 133. Id. at 90.
 134. The three other cases are Santiago-Rodriguez v. Holder, 657 F.3d 820, 831–33 (9th Cir. 
2011) (distinguishing Thorsteinsson), Baez v. INS, 41 F.3d 19, 22–23 (1st Cir. 1994) (rejecting the 
Ninth Circuit’s Mendez line of cases, including Thorsteinsson), and Arreaza-Cruz v. INS, 39 F.3d 909, 
912 (9th Cir. 1994) (distinguishing Thorsteinsson).
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steinsson a green plus sign indicating that Thorsteinsson hadn’t received negative 
treatment from any case.135

¶70 BCite also bungled the report for United States v. Beckett,136 which was dis-
cussed at length, featured in a block quotation, and rejected by the Eleventh Circuit 
in United States v. Stone,137 and rejected another time by the Sixth Circuit in United 
States v. Mari with language including “we register our disagreement with the Ninth 
Circuit,” and “[Beckett] is contrary to the Supreme Court’s later decision . . . as well 
as illogical.”138 BCite missed the negative treatment in Stone and Mari, and man-
aged to identify only one of two other cases that distinguished Beckett.139

¶71 I counted a total of 470 failures in the citators’ validation of seventy-three 
Ninth Circuit cases. These failures can’t be readily dismissed as insignificant. 
Although some failures are trivial, others are harmful; and while some failures are 
hard to see, others are blatant. The bottom line is that users can make no safe 
assumptions about what their citators will do for them.

Responses from the Database Providers

¶72 Thomson Reuters (publisher of Westlaw), LexisNexis, and Bloomberg Law 
reviewed a draft version of this article and my dataset prior to publication. All three 
companies offered some comments, and LexisNexis and Bloomberg Law also pro-
vided lists of citing references they disputed.140 In response, I made some revisions 
to the text and agreed to recode four citing references,141 but many disagreements 
remained.

¶73 Thomson Reuters conceded that I had identified some incorrect determi-
nations in KeyCite, but said they disagreed with most of my results and conclusions. 
They did not provide examples. They wrote that the “complex nature of legal 
research, and analyzing judicial opinions specifically, does not lend itself to an 
‘objectively correct’ interpretation,” and claimed that most of their labels involve 
“subjective determinations.”142 They further wrote that “Thomson Reuters stands 
behind KeyCite. It is the most complete, accurate and up to the minute citator avail-
able in the market.”143

¶74 LexisNexis and Bloomberg Law offered more specific comments. They both 
protested that I sometimes marked as incorrect citing references that had been 

 135. KeyCite correctly identified all of Thorsteinsson’s negative treatment, and Shepard’s 
correctly identified all but Santiago-Rodriguez.
 136. 724 F.2d 855 (9th Cir. 1984).
 137. 9 F.3d 934, 940 (11th Cir. 1993).
 138. 47 F.3d 782, 787 (6th Cir. 1995).
 139. The distinguishing reference that BCite identified was from United States v. Defazio, 
899 F.2d 626, 636 (7th Cir. 1990). The distinguishing reference that BCite missed was from United 
States v. Mang Sun Wong, 884 F.2d 1537, 1542–43 (2d Cir. 1989). Shepard’s and KeyCite correctly 
identified all the negative treatment for Beckett.
 140. All correspondence is on file with the author. Lexis listed forty citing references in 
dispute, while Bloomberg Law listed twenty-nine.
 141. I agreed to recode as ambiguous three citing references that were somewhat unclear, 
and for another citing reference I agreed to credit BCite instead of Shepard’s and KeyCite due to a 
reading error on my part. 
 142. Letter from Leann Blanchfield, Vice President for Product Development, Thomson 
Reuters, to author (June 10, 2018) (on file with author). 
 143. Id.
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handled correctly according to their own internal procedures. Naturally, the results 
presented here would be more favorable to all three citators if I judged each citator 
according to its own procedures, but as I explained previously, I judge the citators 
according to their end results from the perspective of a typical user.

¶75 Bloomberg Law’s key objection not only challenges my methodology, but 
perhaps questions the overall relevance of this article. As noted earlier, BCite uses 
a relatively short list of negative labels.144 For many types of negative treatment 
(such as “called into doubt” or “disagreement recognized by”), BCite simply has no 
label that can be applied. This issue accounts for roughly one-fifth of the missing 
negative labels I counted in BCite. In their comments to me, Bloomberg Law 
insisted that this design feature is not a weakness and should not have been 
counted against them. They explained that they made a deliberate decision to use 
a short list of negative labels in response to market research showing that most 
users don’t want as many negative labels as Shepard’s and KeyCite offer.145 Some 
users may agree with Bloomberg’s decision, but in any case it’s important for users 
to be aware of this significant difference between the citators.146

¶76 LexisNexis defended Shepard’s policy of withholding negative labels from 
what it calls “citing convention negatives.” An example explains the general idea. In 
AARP v. Farmers Group, Inc., the Ninth Circuit briefly cited one of its earlier deci-
sions as follows: “Cf. E.E.O.C. v. Borden’s Inc., 724 F.2d 1390, 1396–97 (9th 
Cir.1984), overruled on other grounds, Betts, 492 U.S. at 173–75.”147 In its report for 
Borden’s, Shepard’s did not apply an “overruled as stated in” label to AARP because 
its negative treatment of Borden’s can be attributed to a “citing convention.” I was 
unable to determine how Shepard’s defines a “citing convention,” but the idea is 
that these citing convention negatives are too inconsequential to note.148 According 
to LexisNexis, this policy accounts for twelve of the missing labels I counted in 
Shepard’s.149 I decided not to exclude these missing labels from my statistics. After 
receiving LexisNexis’s explanation and viewing many examples, I still don’t fully 
understand how Shepard’s applies this policy, so I don’t believe it would be clear to 
the typical user. Moreover, these “citing convention negatives” are not necessarily 

 144. See supra ¶ 37.
 145. Letter from Darby J. Green, supra note 59. In my view, a truncated list of negative 
labels is not an improvement. I realize that users are often uninterested in certain types of nega-
tive labels, but in KeyCite and Shepard’s they can choose to focus on whatever labels they feel are 
important. If some users find KeyCite and Shepard’s confusing, BCite could have offered improved 
customization so that individual users could easily choose the level of detail they prefer.
 146. BCite’s more limited approach is not immediately clear to the user. Although Bloom-
berg publishes a complete list of its BCite labels, it doesn’t indicate that the list is complete. On the 
contrary, it presents the list as “a description of the main components,” which suggests there may be 
additional components not listed. Bloomberg Law Citator, supra note 48. Knowing that Westlaw and 
Lexis publish similar lists of citator labels that are not complete, I assumed at first that BCite’s list was 
not complete. Moreover, a typical user is not likely to compare the lists from the different citators, 
determine what’s missing from BCite, and realize how this impacts the validation process.
 147. 943 F.2d 996, 1004 (9th Cir. 1991).
 148. As LexisNexis explains, “our policy is based on the rationale that including citing con-
vention references artificially inflates negative citing references and results in researchers having to go 
check cases to review these allegedly negative references unnecessarily.” Letter from Liz Christman, 
supra note 72.
 149. Id. I can’t verify that number since I don’t understand the boundaries of the policy.
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inconsequential. I have already discussed the serious deficiencies in the Shepard’s 
report for Borden’s,150 and the missing label for AARP is part of the problem.151

¶77 LexisNexis also pointed out its policy of withholding editorial analysis 
labels from citing references in unpublished California Court of Appeal deci-
sions.152 This accounts for five of the missing negative labels I counted in Shepa-
rd’s.153 According to LexisNexis, the rationale for its policy “is that California fol-
lows a strict rule of not citing unpublished opinions as precedential authority.”154 
Again, I decided not to exclude these missing labels from my statistics. From the 
user’s perspective, Shepard’s policy looks like a mistake. For example, in its report 
for Javor v. United States,155 Shepard’s lists seven citing references from unpublished 
California Court of Appeal cases. These look like any other citing cases in a Shepa-
rd’s report. All seven have a blue square with a “cited by” label (which indicates no 
negative treatment), but a user who views these cases would discover that at least 
three of them are in fact negative. Of course, these are minor problems since these 
citing cases are of little importance,156 but I don’t separate major and minor prob-
lems in my statistics.

¶78 Finally, there were additional, specific citing references that Bloomberg Law 
and/or LexisNexis argued were simply ambiguous. Deciding which citing refer-
ences to code as ambiguous is perhaps the most subjective part of this study, but 
lines must be drawn somewhere. Some of the references we disagreed on were 
admittedly close to the line,157 while many others struck me as perfectly clear.158 I 
admit that different researchers might choose to code somewhat more or somewhat 

 150. Supra ¶¶ 46, 59–60.
 151. When a citing convention negative notes an express overruling, the information is 
usually redundant. But redundancy can be a good way of mitigating errors like the one that occurred 
in Borden’s Shepard’s report. In other situations, citing convention negatives might point out implicit 
overrulings that would not otherwise be noted in a citator report.
 152. E-mail from Liz Christman to author (June 13, 2018, 18:34 EST) (on file with author).
 153. A sixth unpublished California Court of Appeal decision was omitted altogether from 
a Shepard’s report.
 154. E-mail from Liz Christman, supra note 152.
 155. 724 F.2d 831 (9th Cir. 1984).
 156. These citing cases are unimportant, but not irrelevant. In this study, the typical user is 
assessing the validity of published Ninth Circuit cases. The question is whether the Ninth Circuit cases 
should be cited, not whether any unpublished California cases should be cited. Viewed in this context, 
unpublished California cases should have the same, limited relevance as any other unpublished cases.
 157. For example, Sheley v. Dugger, 833 F.2d 1420 (11th Cir. 1987), cited two cases called 
Toussaint. First, it cited Toussaint v. McCarthy, 801 F.2d 1080 (9th Cir. 1986), which is not part of my 
dataset. Sheley, 833 F.2d at 1425. Sheley referred to this case with the shorthand reference “Toussaint” 
and clearly distinguished it. Id. at 1426–27. Immediately after this discussion, Sheley cited Toussaint v. 
Yockey, 722 F.2d 1490 (9th Cir. 1984), which is part of my dataset. Id. at 1427. Although most readers 
would infer that the two Toussaints are related cases, Sheley doesn’t say this explicitly. KeyCite and 
Shepard’s noted no distinguishing treatment here for Toussaint v. Yockey, but BCite did. I marked 
BCite as incorrect. I thought it was clear enough that the two Toussaints should not be treated as one 
and the same, but some readers might see ambiguity here.
 158. For example, almost the entire opinion in Berryman v. Wong, 2010 U.S. Dist. LEXIS 
9910 (E.D. Cal. Jan. 15, 2010), was about the applicability of  Javor v. United States, 724 F.2d 831 
(9th Cir. 1984). The court extensively discussed the factual differences between the two cases and 
concluded that “[t]he presumed prejudice standard under Javor does not apply.” Berryman, 2010 U.S. 
Dist. LEXIS, at *18. Shepard’s and BCite failed to apply a “distinguished” label here, which LexisNexis 
argued was just a “judgment call.” Letter from Liz Christman, supra note 72. Bloomberg Law did not 
dispute this reference.
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fewer citing references as ambiguous, but I doubt these differences would result in 
much change to the overall outcome.

Conclusion

¶79 This study evaluates one key aspect of legal citators: their performance in 
flagging negative citing references. Other important aspects such as currency, over-
all retrieval of citing references, labeling of positive references, ease of use, cus-
tomer satisfaction, and cost are not covered here. This study is not an assessment 
of any citator’s overall merit. I do not claim that any citator is “best” or “worst.”

¶80 I strove to make this study as fair and objective as possible, but any evalu-
ation of the citators’ case validation performance will rest partly on personal opin-
ion. I’ve mitigated the role of personal opinion by attempting to exclude ambiguous 
citing relationships from my statistics, disclosing my methodology, offering many 
examples of what I consider to be errors, and giving the benefit of the doubt to the 
citators on close questions. Some readers may remain unconvinced. But it’s not 
only my own judgment that conflicts with the citators—for almost 90% of the nega-
tive labels reviewed here, at least one citator conflicts with another.159 If these dis-
crepancies can’t be objectively resolved, then the citators themselves are based on 
nothing more than idiosyncratic opinion. If true, this would undermine the cita-
tors’ usefulness. The citators can be reliable or they can be idiosyncratic, but they 
can’t be both.

¶81 I believe that most citing relationships are clear and can be objectively 
described, that labels in citators can be right or wrong, and that all three citators 
can and should do better. I don’t expect perfection. But surely there is room for 
improvement, especially in the most important citing relationships, such as cita-
tions from the U.S. Supreme Court. In the meantime, users may need to reconsider 
the trust they place in citators, and law librarians may need to rethink how they 
discuss citators with their patrons. Citators will always be an essential part of the 
legal research process, but researchers need to be aware of the citators’ shortcom-
ings. Relying only on a citator’s treatment symbols is a risky strategy for case 
validation.

 159. See supra ¶ 48.
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Introduction

¶1 Nearly two decades ago, it was reported that the demand for legal history 
research was growing.1 This bibliography helps meet that ongoing demand by con-
tributing an annotated list of books, articles, occasional reports and papers, and 
selected unpublished materials that shed light on the rich, diverse, and vibrant legal 
history of Alaska, including both the territorial and statehood periods, as well as 
the period of Russian control, the period between U.S. acquisition in 1867 and the 
onset of territorial status in 1912, the Native Alaskan experience, and relevant fed-
eral law.

¶2 The bibliography is intended to be as comprehensive as possible. While I 
took a broad view of what constitutes Alaska legal history, I used certain guidelines 
for inclusion. I have included accounts of historical events with legal consequences, 
stories of legislative and court actions, and the biographies or biographical sketches 
of prominent members of the Alaska bar. I have also included sources that offer 
some history of the development of a particular area of Alaska law or that embed 
the state’s legal history in a broader narrative. The bibliography also contains sec-
tions on crime and justice. In addition, since Alaska was under federal control for 
so long, and since federal rules and regulations still control much of the state, I 
include relevant federal legal history: for example, relations with Native Alaskans 
in areas such as education, subsistence, and land claims settlement. I also include 
materials on the “law ways” of the Alaska Natives, the distinctly Native and non-
Western approaches to law and justice developed by the Alaska Natives prior to 
contact and beyond. Law from the period of Russian Alaska was a challenge. For 
one thing, I include only sources in English. For another, many of the rules used to 
govern were corporate rules from the Russian-American Company (RAC). Those 
are included, as are accounts of corporate history and the RAC’s relationship and 
subservience to the imperial government.

¶3 To keep the size manageable, legal history sources found to be marginal or 
unhelpful are weeded out. Sources that merely present the state of an area of law at 
a given time or predict the effect of a court decision are excluded, as are most meet-

 1. Joel Fishman et al., Bibliography of Legal History Articles Appearing in Law Library Journal, 
Volumes 1–94 (1908–2002), 95 Law Libr. J. 217, 220–21, 2003 Law Libr. J. 13, ¶ 2 (citing two reasons 
for the increased demand: more courses in legal history, reflecting greater interest by both faculty and 
students; and an increase in the number of legal history articles in the periodical literature).
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ing proceedings, newspaper accounts, legislative journals, and anything that is not 
cataloged in the OCLC database. The purpose of the latter approach is to limit 
inclusion to those items that the reader can reasonably expect to obtain. General 
history items that are helpful for understanding Alaska’s legal history and context 
are included and identified as such in the annotations.

¶4 Beginning with the online catalog of the Alaska State Court Law Library, I 
developed a list of subject headings that I then searched in OCLC’s WorldShare 
database, as well as the catalogs of the Anchorage Public Library and the Alaska 
Resources Library and Information Services (ARLIS). I also searched some discrete 
subjects in JSTOR. As topics of interest emerged, I leveraged the new subject head-
ings as well. I also searched the tables of contents of Alaska’s two law reviews,2 
Alaska’s two bar journals,3 and several other relevant periodicals.4 Finally, I browsed 
shelves, here in the Anchorage Law Library and in the Loussac Library, the main 
branch of the Anchorage Public Library. Each identified item was then obtained 
and combed for references to additional items. When the well ran dry, my research 
was at an end.

¶5 The bibliography is organized with a modified list of the subject headings 
used by Dr. Joel Fishman in a compilation project he led of legal history articles in 
Law Library Journal.5 While some entries fall under multiple subject headings, they 
are listed only once under the subject heading that seemed the best fit. Where 
appropriate, I include an explanation of the subject heading, allowing me to trun-
cate some annotations in the interest of avoiding repetition. Part I covered the 
subjects Alaska Bar, Practice and Education, through Education, and appeared in 
the Summer issue of volume 110 of Law Library Journal.6 Part II covers the subjects 
Environmental Law through Wilderness.
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O’Neill, Dan. The Firecracker Boys: H-Bombs, Inupiat Eskimos, and the Roots of the 
Environmental Movement. New York, New York: Basic Books, 1994.

In this book-length treatment the author tells the story of how the Atomic Energy 
Commission attempted to “create an instant harbor on the coast of Alaska by 
detonating several thermonuclear bombs,” and the gathering and eventual suc-
cess of opposition to the plan. It also includes the story of the conduct of an 
environmental study within the AEC to examine the project. It was effectively 
an environmental impact statement and it provided a model for the first ones 
produced after the enactment of the National Environmental Policy Act in 1969.

O’Neill, Dan. “H-Bombs and Eskimos: The Story of Project Chariot.” Pacific North-
west Quarterly 85, no. 1 (January 1994): 25–34.

This is a shorter treatment of the subject covered in O’Neill’s Firecracker Boys.
Parker, Geoffrey Y. “Section 404(c) of the Clean Water Act and the History of 

State and Federal Efforts to Conserve the Kvichak and Nushagak Drainages of 
Alaska.” Seattle Journal of Environmental Law 2 (2011–2012): 219–278.

The first part of this article reviews forty-five years of “federal and state efforts 
regarding land use planning, conservation, and development” (1967–2012) in the 
drainages of Kvichak and Nushagak, including the protection of uplands.

Ross, Ken. Environmental Conflict in Alaska. Boulder, Colorado: University Press 
of Colorado, 2000.

This volume reviews various wildlife disputes and land management issues in 
Alaska, and the movement toward environmental responsibility and corporate 
accountability.

Trelease, Frank. J. “Alaska’s New Water Use Act.” Land and Water Law Review 2, 
no. 1 (1967): 1–49.

This article includes a background and history of the 1966 statute, as well as the 
development of Territorial water law.
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Exxon Valdez Oil Spill

_________, Notes and Information. Litigation History.7 Exxon Qualified Settle-
ment Fund, 2007.

This brief summary of the complex litigation that followed the grounding of the 
Exxon Valdez and the resulting oil spill in the Prince William Sound is taken from 
trial Judge Russel Holland’s Order 34.

Bardwick, Deborah S. “The American Tort System’s Response to Environmental 
Disaster: The Exxon Valdez Oil Spill as a Case Study.” Stanford Environmental 
Law Journal 19, no. 1 (January 2000): 259–89.

This article looks at the ability of the American tort system to handle the enormity 
of a case like the Exxon Valdez. The author looks at several theories of liability and 
how they played out in the litigation, including the public trust doctrine, federal 
maritime tort law, and cultural and spiritual damage to Alaska Natives.

Barker, Emily. “The Exxon Trial: A Do-It-Yourself Jury: Five Years After the Mas-
sive Alaska Oil Spill, Headstrong Jurors Listened to the Lawyers, Then Made 
Up Their Own Minds to Hit Exxon With a $5 Billion Verdict.” American Law-
yer (November 1994): 69–77.

This article looks with some detail at how the jury in the Exxon trial levied large 
punitive damages against Exxon for their negligence in the spill.

Bristol, Tim. “Hard Choices for a Shaky Future: Alaska Natives in the Wake of the 
Exxon Valdez.” Native Americas: Akwe:kon’s Journal of Indigenous Issues 12 
(Summer 1995): 32–41.

The settlement made by Exxon Oil Company in the Exxon Valdez litigation 
required the company to pay $1.025 billion in civil and criminal fines. It was also 
used to create the Exxon Valdez Settlement Trustee Council, which was charged 
with using the settlement funds to “restore, replace, rehabilitate or acquire the 
equivalent resources injured.” This article examines the Trustees’ efforts to pur-
chase Native holdings within the “spill zone” to carry out that charge.

Davidson, Art. In the Wake of the Exxon Valdez. San Francisco, California: Sierra 
Club Books, 1990.

While this book focuses primarily on the spill and the social ramifications of the 
disaster, it includes a chapter on the litigation and other efforts to find justice.

Dolin, Mitchell F. “An Overview of the Exxon Valdez Insurance Coverage Dispute.” 
International Insurance Law Review 5, no. 10 (1997): 313–17.

This article discusses the facts of the accident, the insurance policies applicable 
and coverage, the claims, and the settlement.

General Accounting Office. Natural Resources Restoration: Status of Payments and 
Use of Exxon Valdez Oil Spill Settlement Funds. Report to the Chairman, Com-
mittee on Energy and Natural Resources, U.S. Senate. Washington, D.C.: Gen-
eral Accounting Office, 1998.

In 1991 Exxon agreed to pay $900 million in civil claims and a $25 million crimi-
nal settlement for its responsibility in the oil spill. A Trustee Council was set up 
to spend the money on, inter alia, cleanup and damage assessment; purchase land 
to protect or enhance damaged resources; conduct monitoring, research, and 
restoration; and pay administrative costs. The purpose of this report is to inform 
Congress how the money was spent.

 7. Available at http://www.exspill.com/News/LitigationHistory/tabid/1918/Default.aspx [https: 
//perma.cc/7JBS-C4QE].
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Grumbles, Benjamin H., and Joan M. Manley. “The Oil Pollution Act of 1990: Leg-
islation in the Wake of a Crisis.” Natural Resources and Environment 10, no. 2 
(Fall 1995): 35–42.

While less well-remembered oils spills in 1988 and 1989 helped to inspire new 
federal legislation to address the issue, it was the Exxon Valdez disaster that helped 
reconcile the House and Senate approaches and get the legislation enacted. This 
article reviews the major provisions and issues in the legislative activity, and then 
looks at the post-enactment issues.

Hunt, Joe. Mission Without a Map: The Politics and Policies of Restoration Following 
the Exxon Valdez Oil Spill: 1989–2002. Anchorage, Alaska: Exxon Valdez Oil 
Spill Trustee Council, 2009.

The author defines this book as a “documented history of the Trustee Council.” In 
it he reviews the legal actions that led to the $1 billion settlement and the estab-
lishment of the Trustee Council, as well as its initial evolution. He also looks at 
public involvement and the development of restoration science.

Jenkins, Robert E., and Jill Watry Kastner. Comment. “Running Aground in a 
Sea of Complex Litigation: A Case Comment on the Exxon Valdez Litiga-
tion.” UCLA Journal of Environmental Law and Policy 18, no. 1 (1999–2001): 
151–216.

This comment reviews the history of the Exxon Valdez litigation, focusing on liti-
gation between defendant Exxon and claimants who suffered injuries as a result 
of the spill. Also included are analyses of strategies adopted by the claimants as 
well as substantive and procedural tools used by Exxon in its own defense and 
Exxon’s post-trial motions and appeals.

Keeva, Steve. “After the Spill: New Issues in Environmental Law.” ABA Journal 77, 
no. 2 (February 1991): 66–69.

This article reviews the Exxon Valdez case as it was proceeding through Alaska 
federal court, noting procedural issues such as standing and class certification. 
The author also addresses areas where the litigation “almost certainly will make 
new law,” such as natural-resources damages and the constitutionality of high 
punitive damages.

Lebedoff, David. Cleaning Up: The Story Behind the Biggest Legal Bonanza of Our 
Time. New York, New York: Free Press, 1997.

The author presents a narrative of the sticky and complex civil action resulting 
from what has been called the biggest drunk-driving case of all time, the Exxon 
Valdez oil spill in the Prince William Sound.

Lee, Martin R. After the Exxon Valdez Spill: Oil Pollution Liability and Compensa-
tion Legislation. CRS Report for Congress, 89-266 ENR. Washington, D.C.: 
Congressional Research Service, Library of Congress, 1989.

After a summary of current law the author gives a history of Congressional 
involvement in oil pollution liability and compensation.

Lovett, William A. “Exxon Valdez, Punitive Damages, and Tort Reform.” Tort Trial 
and Insurance Practice Law Journal 38, no. 4 (Summer 2003): 1071–1128.

Prior to a lengthy examination of the evolution of punitive damages and tort 
reform, which gets a push from the Exxon Valdez litigation experience, the author 
provides a summary of the oil spill, cleanup efforts, and litigation.

Quam, Darrin J. Comment. “Right to Subsist: The Alaska Natives’ Campaign to 
Recover Damages Caused by the Exxon Valdez Spill.” Georgetown International 
Environmental Law Review 5, no. 1 (1992): 177–213.
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Overall the aim of this comment is to review and analyze the strategy of the 
Alaska Natives in seeking compensation for the damages incurred by the Exxon 
Valdez oil spill. Part I reviews the facts of the conflict that resulted in the com-
mencement of actions in Native Village of Chenega Bay v. Lujan and Chenega 
Corp. v. Lujan (undecided at the time of the writing). The article also introduces 
the key players and analyzes their strategies and goals.

Raucher, Stephen. “Raising the Stakes for Environmental Polluters: The Exxon 
Valdez Criminal Prosecution.” Ecology Law Quarterly 19, no. 1 (1992): 147–85.

The author attempts to reconstruct the criminal prosecution against Exxon and 
then looks at how the eventual settlement may make similar criminal prosecu-
tions easier in the future.

Stoll, N. Robert. “Litigating and Managing a Mass Disaster Case: An Oregon Plain-
tiff Lawyer’s Experience in the Exxon Valdez Oil Litigation.” Oregon State Bar 
Bulletin 56, no. 1 (October 1995): 14–22.

This is an account of the Exxon Valdez litigation from the inside, with attention 
paid to case management, the discovery plan, funding the litigation, dual trials, 
and settlements, etc.

Wood, Amy Edwards. “In Re the Exxon Valdez: The Danger of Deception in a Novel 
Mary Carter Agreement.” Seattle University Law Review 21, no. 2 (Fall 1997): 
413–39.

This article looks at the controversy around a secret Mary Carter agreement 
between Exxon and seven Seattle food processors. Under the agreement Exxon 
settled with the Seattle Seven for compensatory damages but the Seattle Seven 
agreed to return any punitive damages to Exxon, thus reducing Exxon’s burden. 
Revelation of the ruse outraged Judge Holland.

Federal, State & Local Government

Cease, Ronald C., and Jerome R. Saroff, eds. The Metropolitan Experiment in 
Alaska: A Study of Borough Government. New York, New York: Frederick A. 
Praeger, 1968.

This volume is a collection of contributions by participants in the development 
of local government in Alaska. In particular, it looks at the borough, a form of 
government unique in the United States, with topics that include “History, Powers 
and Organization,” “Legislative History,” “Law and the Attorney General,” and also 
a focus on Juneau and Anchorage.

Graves, W. Brooke. Establishing Local Government in Alaska. Fairbanks, Alaska: 
University of Alaska, 1959.

This work, labeled “A Statement prepared for and at the request of the Alaska 
Legislative council,” is a report, written by a Carnegie Visiting Professor at the 
University of Alaska. He analyzes the concept of “borough government” and looks 
at some of the problems of intergovernmental relations and service agencies.

McBeath, Gerald A. North Slope Borough Government and Policymaking. Man in 
Arctic Program: Monograph no. 3. Fairbanks, Alaska: Institute of Social and 
Economic Research, University of Alaska, 1981.

This study gives a pretty comprehensive view of the North Slope Borough, from 
development to political leadership to performance. Of particular interest here is 
Chapter 3, Development of a Regional Government Institution, 1972–1980.
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Morehouse, Thomas A., and Victor Fischer. Borough Government in Alaska: A 
Study of State-Local Relations. Fairbanks, Alaska: University of Alaska, Institute 
of Social, Economic and Government Research, 1971.

This study provides a history of evolution of local government in Alaska, an 
examination of the constitutional framework, and a history of borough govern-
ment and politics, including their establishment.

Morehouse, Thomas A., and Victor Fischer. The State and the Local Governmental 
System: Establishing Areawide Government in Alaska, Interim Report. College, 
Alaska: University of Alaska, Institute of Social, Economic and Government 
Research, 1970.

This is a study of the evolution of local government in Alaska and the state’s role 
in regional and community development. It also “examines the origins, environ-
mental setting, and policy making process of establishing area-wide borough 
government in Alaska,” as provided for in the state constitution, a blend of county 
and unified metropolitan government.

Morehouse, Thomas A., Gerald A. McBeath, and Linda Leask. Alaska’s Urban and 
Rural Governments. Lanham, New York: University Press of America, 1984.

This book is a treatment of local government in Alaska, including pre-statehood 
and constitutional history, and the establishment of boroughs.

Fish & Wildlife

Andrews, Clarence L. “The Salmon of Alaska.” Washington Historical Quarterly 9, 
no. 4 (October 1918): 243–54.

This article gives a history of salmon fishing in Alaska and the coming of regula-
tion to that industry.

Carey, Michael J. “Save the Salmon: The Carlisle Cannery on the Yukon.” Alaska 
Journal 15, no. 3 (Summer 1985): 33–39.

This is a treatment of the Carlisle Cannery controversy, the first major subsistence 
fight in Alaska; it focused attention on conserving an important natural resource.

Clark, John H., Andrew McGregor, Robert D. Mecum, Paul Krasnowski, and 
Amy M. Carroll. “The Commercial Salmon Fishery in Alaska.” Alaska Fishery 
Research Bulletin 12, no. 1 (Summer 2006): 1–146.8

The Alaska state policies and regulatory structure are reviewed in a small portion 
of this long report, including Alaska management authority, the Pacific Salmon 
Treaty, and budget history.

Cook, Gregory F. “Alaska Waterfowl Management and the Law.” In Richard E. 
McCabe, ed., Transactions of the Fifty-first North American Wildlife and 
Natural Resources Conference: March 21–26, 1986, MGM Grand Hotel, Reno, 
Nevada. 516–26. Washington, D.C.: Wildlife Management Institute, 1986.

This article reviews waterfowl management in Alaska, including the history of 
federal laws, such as the Alaska Game Law, and their enforcement. It also reviews 
the “Alaska Goose Litigation” from the 1980s.

Cooley, Richard A. Politics and Conservation: The Decline of the Alaska Salmon. 
New York, New York: Harper & Rowe, 1963.

This book looks at the effort to preserve the Alaska salmon runs. In particular, 

 8. Available at http://www.adfg.alaska.gov/index.cfm?adfg=afrb.issue12_1 [https://perma.cc/GD 
Z9-7E6H].
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Part Two provides extensive treatment of relevant federal legislation and regula-
tion, as well as controversy over them.

Crutchfield, James A., and Giulio Pontecorvo. The Pacific Salmon Fisheries: A Study 
of Irrational Conservation. Baltimore, Maryland: The Johns Hopkins Press, 
1969.

The purpose of this book is to demonstrate the consequences of open access and 
irrational conservation of a resource—in this case salmon fisheries—and set a 
framework for establishing effective conservation rules and efficient economic 
measures to prevent the diminishment of the resource. Four chapters focus on 
Alaska salmon fisheries, tracing their development, history of regulation, and 
potential economic yield.

Dean, David M. “Salmon and Sermons: Archdeacon Hudson Stuck and the Yukon 
River Cannery Controversy, 1918–1921.” Journal of the West 9, no. 4 (October 
1970): 552–66.

In 1918 the Carlisle Packing Company installed a floating canning operation at 
the mouth of the Yukon River, which quickly led to severely reduced catches by 
Alaskans living along the river, thereby threatening starvation. This article relates 
the story of Archdeacon Stuck’s opposition to the cannery, which helped lead to 
the enactment of the strongest salmon conservation legislation prior to statehood.

Dunbar, Kurt, and Chris Friday. “Salmon, Seals, and Science: The Albatross and 
Conservation in Alaska, 1888–1914.” Journal of the West 23, no. 4 (October 
1994): 6–13.

While the Albatross conducted research into the marine fisheries of Alaska, it also 
served as the eyes and ears of the federal government by making data available 
regarding marine resources. In that capacity it conducted special investigations 
into the fur seal islands, such as the Pribilofs, and it played a role in establishing 
conservationist arguments. It was also periodically called into service for the Navy 
and Revenue Cutter Service. 

Frank, Michael J., Celia M. Rozen, and Edward W. Weiss. Legislative History of 
Alaska Statutes Pertaining to the Protection of Anadromous Fish. Anchorage, 
Alaska: Alaska Department of Fish and Game, Division of Habitat, 2000.

Anadromous fish are fish that migrate up rivers from the sea to breed in the fresh 
water from where they were born. This survey reviews the history of Alaska’s 
efforts to protect anadromous fish–bearing streams, from 1917 forward, both 
legislative and regulatory.

Garza, Dolly. Marine Mammal Management in Alaska: State vs. Federal. Marine 
Advisory Bulletin #24. Fairbanks, Alaska: University of Alaska, October 1986.

Alaska managed its marine mammals prior to enactment of the Marine Mammal 
Protection Act in 1972. In 1984 Alaska considered applying to the U.S. Fish and 
Wildlife Service to return management authority over ten marine mammals to 
the state. A brief portion of this brief pamphlet describes the process of putting 
together the management plan.

Maguire, Peggy. Note. “Alaska Fish and Wildlife Federation v. Dunkle: Fouled Up 
Waterfowl Management on the Yukon-Kuskokwim Delta.” Environmental Law 
19, no. 4 (Summer 1989): 909–32.

The legislative history of efforts to protect Alaska’s migratory waterfowl is 
reviewed in Section II, and Section III reviews the litigation that resulted in the 
Alaska Fish and Wildlife Federation decision.9

 9. Alaska Fish & Wildlife Fed’n v. Dunkle, 829 F.2d 933 (9th Cir. 1987).



486 LAW LIBRARY JOURNAL Vol. 110:4  [2018-21]

McKnight, Donald E. The History of Predator Control in Alaska. Juneau, Alaska: 
Alaska Department of Fish and Game, 1970.

This brief report reviews the predator control policies in Alaska, including 
bounty payments, during the twentieth century, during both the territorial period 
and statehood.

Miller, Joanna. Note. “Six Million Sockeye Salmon and the Kenai Refuge: Analysis 
of the Ninth Circuit Court of Appeals’ Two Decisions in The Wilderness Soci-
ety v. United States Fish and Wildlife Service.” Journal of Land, Resources, and 
Environmental Law 25 (2005): 85–97.

This article provides a history of Kenai Refuge in Alaska and the litigation and 
decision in The Wilderness Society v. United States Fish and Wildlife Service,10 in 
which the Cook Inlet Aquaculture Association was enjoined from annually stock-
ing Tustumena Lake with sockeye salmon fry as an enhancement project.

Morehouse, Thomas A., and George W. Rogers. Limited Entry in the Alaska and 
British Columbia Salmon Fisheries. Fairbanks, Alaska: Institute of Social and 
Economic Research, University of Alaska, 1980.

The purpose of limited entry fishing programs is to preserve fish, and to keep too 
many fisherman from chasing too few fish. This study reviews, in part, programs 
in Alaska and provides a history of those programs.

Owers, James E. “Court Tests of Alaska’s Limited Entry Law.” UCLA-Alaska Law 
Review 11, no. 1 (Fall 1981): 87–102.

The Alaska legislature established a regulatory scheme to limit entry into the 
state’s commercial fisheries in 1973. This article reviews its legislative history and 
also examines two constitutional challenges to it.

Price, Robert E. The Great Father in Alaska: The Case of the Tlingit and Haida 
Salmon Fishery. Douglas, Alaska: First Street Press, 1990.

This book focuses on the American Indian policies as they were brought to bear 
on the Tlingit and Haida in Southeast Alaska through the lens of the salmon 
industry. While the author maintains that the main factor that changed the lives 
of the Native Alaskans was the operation of the free market, he also reviews the 
legislative and judicial influences on them.

Ravalli, Richard. “The Near Extinction and Reemergence of the Pacific Sea Otter, 
1850–1938.” Pacific Northwest Quarterly 100, no. 4 (Fall 2009): 181–91.

This article reviews the exploitation of sea otter fur along the North American 
west coast with some focus on Alaska. In part, the fate of the sea otter was tied to 
the effort to aid the fur seals of the Pribilof Islands through the North Pacific Fur 
Seal Convention of 1911 and the conservationism of the Progressive Era.

Raymond-Yakoubian, Julie, Brenden Raymond-Yakoubian, and Catherine Mon-
crieff. “The Incorporation of Traditional Knowledge into Alaska Federal Fish-
eries Management.” Marine Policy 78 (April 2017): 132–42.11

This article reviews the recent introduction of local traditional knowledge, tradi-
tional knowledge holders, and the social science of traditional knowledge into the 
science, policy, and management initiatives of the North Pacific Fishery Manage-
ment Council in their development of a federal Bering Sea Fisheries Ecosystem 
Plan. While it is a departure from other Fisheries Ecosystem Plans, the authors 

 10. 353 F.3d 1051 (9th Cir. 2003), amended en banc, 360 F.3d 1374 (9th Cir. 2004).
 11. Available at http://www.sciencedirect.com/science/article/pii/S0308597X16307825 [https://
perma.cc/XLU8-2T67].
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argue that the approach is consistent with the Magnuson-Stevens Fishery Conser-
vation and Management Act12 and relevant federal regulations.

Roppel, Patricia. Salmon from Kodiak: An History of the Salmon Fishery of Kodiak 
Island, Alaska. Alaska Historical Commission Studies in History No. 216. 
Anchorage, Alaska: Alaska Historical Commission, 1986.

This book contains chapters that discuss statutes and regulations that had bearing 
on the salmon fisheries of Kodiak Island, particularly with regard to protecting 
the salmon runs.

Sherwood, Morgan. Big Game in Alaska: A History of Wildlife and People. New 
Haven, Connecticut: Yale University Press, 1981.

This book conveys the story of the development of wildlife management in Alaska 
as a conflict between hunters and conservationists. It also shows how federal wild-
life policies in Alaska were affected by outside pressure, particularly from special 
interest groups in the lower forty-eight.

Sherwood, Morgan. “Specious Speciation in Political History of the Alaska Brown 
Bear.” Western Historical Quarterly 10, no. 1 (January 1979): 49–60.

This article reviews the history of the struggle between national conservationists 
and local interests in developing game laws to regulate the hunting of Alaskan 
brown bears.

Spencer, David L., Claus-M. Naske, and John Carnahan. National Wildlife Refuges 
of Alaska: A Historical Perspective. Prepared for the Fish and Wildlife Service, 
U.S. Department of the Interior. Anchorage, Alaska: Arctic Environmental 
Information and Data Center, 1979.

This report reviews the history of conservation efforts and wildlife management 
in Alaska from the period of Russian control, with a focus on, among other things, 
establishment motivations and objectives. Part I covers the Aleutian Islands 
National Wildlife Refuge, Arctic National Wildlife Refuge, and Kenai National 
Moose Range.

Taylor, Joseph E., III. “‘Well-Thinking Men and Women’: The Battle for the White 
Act and the Meaning of Conservation in the 1920s.” Pacific Historical Review 
71, no. 3 (August 2002): 356–87.

This article recounts the passage of the 1924 White Act to regulate the salmon 
industry in Alaska. As a product of compromise the act failed to ensure the pres-
ervation of the fisheries as the catch increased, and didn’t outlaw fish traps.

Wadman, Roger D., ed. History and Management of the King Salmon of Cook Inlet. 
Juneau, Alaska: Alaska Department of Fish and Game, 1963.

While this report is primarily a study of the king salmon in Cook Inlet, it provides 
a half page regulatory history.

White, Stephen M. “‘Equal Access’ to Alaska’s Fish and Wildlife.” Alaska Law Review 
11, no. 2 (December 1994): 277–300.

This article looks at the treatment of Alaska’s constitutional equal access clauses by 
the state Supreme Court, starting with the history and application of the clauses. 
It also looks at the “court’s efforts to harmonize equal access jurisprudence with 
the ‘preference among beneficial uses’ and equal protection provisions of the state 
constitution.”

 12. Pub. L. No. 94-265, 90 Stat 331 (1976).
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Young, Donald D., Jr., Rodney D. Boertje, C. Tom Seaton, and Kalin A. Kellie. 
“Intensive Management of Moose at High Density: Impediments, Achieve-
ments, and Recommendations.” ALCES 42 (2006): 41–48.13

This report includes regulatory history.

Floating Courts

__________, “40 Years Ago, They Handled It All.” Alaska Bar Rag 20, no. 1 (Janu-
ary–February 1996): 8.

Judges held court on U.S. Revenue Cutter Service ships to bring justice to some of 
the more outlying communities of Alaska’s sprawling geography, a sailing circuit 
more commonly known as the “Floating Court.”

Arnett, Russ. “Alaska’s Floating Court Found Unusual Cases.” Alaska Bar Rag 13, 
no. 6 (November–December 1989): 11.

This brief article describes a visit by the floating court to Kodiak in 1956.
Burns, Walter Noble. “Uncle Sam’s ‘Floating Court.’” Wide World Magazine 33, no. 

195 (April–September 1914): 259–69.
This article gives an account of how justice was brought to the Bering Sea and 
Arctic in the early twentieth century.

Chenoweth, James H. “Home from the Final Voyage of Alaska’s Floating Court.” 
Alaska Bar Rag 22, no. 3 (May–June 1998): 8–9.

Part III of the judicial journey of the Wachusett, from Nome to Barrow.
Chenoweth, James H. “The Last Voyage of the Floating Court.” Alaska Bar Rag 22, 

no. 1 (January–February 1998): 22–23.
Floating courts took Alaskan justice by ship to some of the more far flung 
settlements in the territory, akin to “riding circuit.” This article, the first of three 
excerpts from “Down Darkness Wide,” a book then being written by the author, 
recounts the journey of the U.S.S. Wachusett, the last time the floating court put 
to sea (1957). This excerpt gives a brief history of the floating courts, and then 
covers the author’s experiences aboard the Wachusett from Seward to St. Matthew 
Island in the Bering Sea.

Chenoweth, James H. “The Last Voyage of the Floating Court: Stebbins to Nome.” 
Alaska Bar Rag 22, no. 2 (March–April 1998): 8–9.

Part II of the judicial journey of the Wachusett.
Naske, Claus-M. “Alaska’s Floating Court.” Western Legal History 11, no. 2 (Sum-

mer/Fall 1998): 163–83.
When Alaska was given a resident judiciary in 1884, what wasn’t taken into 
consideration in the legislation was the size of the Alaska territory and the 
remoteness of its communities. To meet Alaska’s needs, judges held court on U.S. 
Revenue Cutter Service ships to bring justice to some of the more outlying com-
munities. It was, in a sense, a sailing circuit. This article gives a brief history of 
that uniquely Alaskan, but bygone, institution.

Schwaiger, Michael. “Salmon, Sage-Brush, and Safaris: Alaska’s Territorial Judicial 
System and the Adventures of the Floating Court, 1901–1915.” Alaska Law 
Review 26, no. 1 (June 2009): 97–133.

 13. Available at https://www.adfg.alaska.gov/static/home/library/pdfs/wildlife/propubs/young 
_2006_alces.pdf [https://perma.cc/DV7T-NKUJ].
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The federal government established a “judicial presence” in Alaska to address, 
among other things, issues arising from the mining of valuable resources. Because 
of the remoteness of much of the territory, that presence was limited and not 
wide-reaching. This article recounts how several federal judges took their courts 
“on the road,” riding circuit aboard U.S. Revenue Service ships, i.e., the “floating 
courts.”

Gun Rights

Blumberg, Gabriel A. Note. “A Shot in the Dark: Why Strict Scrutiny Would Miss 
the Mark for Felon-in-Possession Restrictions.” Alaska Law Review 28, no. 1 
(June 2011): 161–88.

Among other things, this article reviews the history of article 1, section 19 of the 
Alaska Constitution (Right to Keep and Bear Arms) and also looks at the legisla-
tive history of the 1994 amendment to that section, which added the following 
language: “The individual right to keep and bear arms shall not be denied or 
infringed by the State or a political subdivision of the State.”

Fred, John D. Note. “The Alaska Misconduct Involving Weapons Statutes: A His-
tory and Analysis.” Alaska Law Review 20, no. 2 (December 2003): 335–55.

This note looks at the Alaska Misconduct Involving Weapons statute,14 concen-
trating on its interpretation by two Alaska Court of Appeals decisions, and also 
compares it to the federal statutes on which the interpretations are based.

Hill, John. “North to the Future of the Right to Bear Arms: Analyzing the Alaska 
Firearms Freedom Act and Applying Firearms Localism to Alaska.” Alaska Law 
Review 33, no. 1 (June 2016): 125–55.

This article looks at the issue of gun rights from the standpoint of states’ rights, 
local gun rights, and nullification, and also analyzes the Alaska Firearms Freedom 
Act of 2010.15 It includes a brief history of the right to bear arms in Alaska.

Health Care

Thierry, Judith, and Everett Rhoades. “History, Law, and Policy as a Foundation 
for Health Care Delivery for American Indians and Alaska Native Children.” 
Pediatric Clinics of North America 24 (2009): 1539–1559.

Since colonial times American Indian and Alaska Native children have been 
impacted by federal laws intended to provide health services to citizens of feder-
ally recognized tribes. This article reviews various relevant public laws and pro-
grams, as well as the context in which they were designed.

History of Alaska

Bancroft, Hubert Howe. History of Alaska, 1730–1885. New York, New York: Anti-
quarian Press, Ltd., 1960.

This lengthy history provides an extensive look at the history of Russian Alaska 
but also covers the first twenty years of American rule. Legal issues, including 
criminal and civil, are occasionally examined in the broader narrative.

Gruening, Ernest. The State of Alaska. New York, New York: Random House, 1954.
The author, a governor of territorial Alaska and United States Senator after state-
hood, uses his history of the then-territory (at the time of the writing) to publicize 

 14. Alaska Stat. § 11.61.195 (2016).
 15. Alaska Stat. § 44.99.500 (2016).
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what he saw as federal neglect. Published during the final push for statehood, the 
book gives attention to legal issues, such as organic acts, self-government, estab-
lishment of the judicial branch, the New Deal, justice, and Native claims.

Naske, Claus-M., and Herman E. Slotnick. Alaska: A History. Norman, Oklahoma: 
University of Oklahoma Press, 2014.

While this is a very good overall history of Alaska, from promishlenniki to Palin, 
it is also useful for its excellent treatment of legal issues and their development 
in Alaska.

Insurance

Donley, Dave. “Insurance Wars in Alaska. Part III—Stacking and Increased Man-
datory Offers of Uninsured and Underinsured Coverage.” Alaska Bar Rag 25, 
no. 4 (July–August 2001): 20.

Dave Donley finishes the story of bringing mandatory auto insurance to Alaska, 
which went into effect in 1991, with some fine-tuning in subsequent years.

Donley, Dave. “Senator Recounts Origins of Alaska Mandatory Auto Insurance 
Statute.” Alaska Bar Rag 25, no. 1 (January–February 2001): 21.

Part I. As a senate aide, Dave Donley was involved in the framing and passage of 
Alaska’s first mandatory auto insurance statute, enacted in 1984. This brief article 
is an account of that effort and the opposition that the sponsors faced.

Donley, Dave. “Tracking the Insurance Wars in Alaska. Part II—The First Manda-
tory Auto Insurance Law Sunsets and the Current Law is Born.” Alaska Bar Rag 
25, no. 3 (May–June 2001): 30–31.

The 1984 legislation that Dave Donley described in Part I went out of force in 
1989 due to a sunset provision in the original legislation. Part II recounts the 
introduction of an unsuccessful bill to create a more permanent statute, and 
Donley’s part as a member of the legislature.

Stebing, David G. “Insurance Regulation in Alaska: Healthy Exercise of a State Pre-
rogative.” Alaska Law Review 10, no. 2 (December 1993): 279–331.

Section IV contains a history of insurance regulation in Alaska from the territo-
rial period through the early 1990s. The section also includes a description of the 
administrative and enforcement mechanisms.

Labor

Foster, James C. “AFL, IWW and Nome: 1905–1908.” Alaska Journal 5, no. 2 
(Spring 1975): 66–74.

This is an account of labor activities in Nome, including the Nome waterfront 
strike of 1905 and subsequent mining strikes.

Foster, James C. “Syndicalism Northern Style: The Life and Death of WFM No. 
193.” Alaska Journal 4, no. 3 (Summer 1974): 130–41.

In 1907 the United Mine Workers of Tanana, Local 193 of the Western Federa-
tion of Miners, went on strike. Arrayed against them was the Mine Owners and 
Operators Association. This article tells the story of that strike, what the miners 
were striking for, and its outcome.

Foster, James C. “The Treadwell Strikes, 1907 and 1908.” Alaska Journal 6, no. 1 
(Winter 1976): 2–11.

Due to high wages and good working conditions, the Treadwell gold mine, on 
Douglas Island near Juneau, had not had to tolerate a union. This article is about 
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how the Western Federation of Miners tried to change that. Scabs, strikebreakers, 
police crackdowns, and federal troops all played a role.

Friday, Chris. Organizing Asian-American Labor: The Pacific Coast Canned-Salmon 
Industry, 1870–1942. Philadelphia, Pennsylvania: Temple University Press, 
1994.

While this book examines Asian-American labor in the canning industry along 
the American west coast, some focus is given to issues in Alaska, as well as over-
all issues that affected the industry in Alaska, including unions and the contract 
system.

Guimary, Donald, and Jack Masson. “The Exploitation of Chinese Labor in the 
Alaska Salmon Industry.” In Chinese America: History and Perspectives, 1990. 
91–105. San Francisco, California: Chinese Historical Society of America, 1990.

By the turn of the twentieth century, salmon was being canned in Alaska at the 
rate of several million cases per year. The canneries relied on Chinese workers, 
who were recruited through the contract system. This chapter is about how they 
were extra-legally and ruthlessly exploited.

Hinckley, Ted C. “Prospectors, Profits & Prejudice.” American West 2 (Spring 1965): 
58–65.

This article looks at the coming of mining to Juneau, Douglas, and the Gastineau 
Channel. In particular, it focuses on resistance to the employment of Chinese 
labor and legislation that sought to exclude them.

Hughes, Jonathan. “The Great Strike at Nushagak Station, 1951: Institutional Grid-
lock.” Journal of Economic History 42, no. 1 (March 1982): 1–20.

The author recounts an experience he had early in his career in Clark Point, 
Alaska. Provided is information on law, property, and the labor force, work rules 
and management, and a narrative of the events.

Nash, Robert A. “The ‘China Gangs’ in the Alaska Packers Association Canneries, 
1892–1935.” In The Life, Influence and Role of the Chinese in the United States, 
1776–1960, Proceedings/Papers of the National Conference held at University of 
San Francisco July 10, 11, 12, 1975. 257–83. San Francisco, California: Chinese 
Historical Society of America, 1976.

This paper examines the employment of Chinese nationals in the salmon canner-
ies of Alaska, with focus on the Chinese labor contractor, workers’ contracts, and 
earnings.

Pegues, Juliana. “Interrogating Intimacies: Asian Americans and Native Relations 
in Colonial Alaska.” PhD diss., University of Minnesota, 2013.16

This dissertation focuses primarily on settler colonialism and the racialization of 
Asians and Native Americans in Alaska, with accounts of labor conditions in the 
mines and canneries of the territory, as well as mob law, lynching, and violence 
directed against the two groups. There is also an analysis of the early career of 
James Wickersham in Tacoma, Washington, including his racial attitudes toward 
the Chinese and local Natives, as well as a description of his efforts to dispossess 
Natives of their land in his legal practice.

 16. Available at https://conservancy.umn.edu/bitstream/handle/11299/174884/Pegues_umn 
_0130E_14311.pdf?sequence=1&isAllowed=y (last visited Sept. 20, 2018).
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Sullivan, Joseph. “Sourdough Radicalism: Labor and Socialism in Alaska, 1905–
1920.” In Stephen W. Haycox and Mary Childers Mangusso, eds., An Alaska 
Anthology: Interpreting the Past. 222–37. Seattle, Washington: University of 
Washington Press, 1996.

This article is primarily a political history of socialism in Alaska in the early 
twentieth century, but there is also focus on their demands for legal reform and 
application of sedition laws.

Law Enforcement

Blurton, David M., and Gary D. Copus. “Administering Criminal Justice in Remote 
Alaska Native Villages: Problems and Possibilities.” The Northern Review 11 
(Winter 1993): 118–41.

With P.L. 280,17 Congress transferred jurisdiction from the federal government to 
the state governments with regard to law enforcement in Indian country, chang-
ing the division of legal authority among tribal, federal, and state governments. 
The authors opine that the act created obstacles to tribal prosecution of criminal 
behavior. They examine the history of the act, which originally applied to only six 
states, and the later inclusion of Alaska.

Chenoweth, James H. Down Darkness Wide: U.S. Marshals and the Last Frontier. 
Baltimore, Maryland: Publish America, 2004.

Frontier lawmen, according to the author, did not die out after Arizona statehood 
in 1912; instead they moved to Alaska. This book recounts Chenoweth’s experi-
ences from 1951–1960, when he was Chief Deputy U.S. Marshal for the Third 
Judicial Division in the Territory of Alaska. It includes an account of the last 
“floating court,” aboard the U.S.S. Wachusett in 1957.

Ferrell, Ed. Frontier Justice. Bowie, Maryland: Heritage Books, Inc., 1998.
The chapters of this book are taken from newspapers and other sources to convey 
a sense of frontier justice in gold rush and early territorial Alaska and Canada.

Haycox, Stephen. The Law of the Land: A History of the Office of Attorney General 
and the Department of Law in Alaska. Juneau, Alaska: Alaska Department of 
Law, 1998.

The Alaska attorney general serves, officially, as general counsel to the gover-
nor and executive departments, and to the legislature. This volume reviews law 
enforcement prior to statehood and then traces the development of the depart-
ment with treatment of each attorney general.

Hunt, William R. Distant Justice: Policing the Alaska Frontier. Norman, Oklahoma: 
University of Oklahoma Press, 1987.

This book provides a look at early law enforcement in Alaska, from the arrival of 
the first officers to the judicial structure at statehood, with accounts of notable 
characters, from Nellie “Black Bear” Bates to Soapy Smith and Jack London.

Lautaret, Ron. “You Can’t Catch Bootleggers with Sunday School Teachers.” Alaska 
Journal 11, no. 1 (1981): 39–44.

This article looks at enforcement of the liquor control laws in Alaska in the early 
twentieth century and the officers who enforced them.

 17. Pub. L. No. 83–280, 72 Stat. 545 (1953).
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Marenin, Otwin, and Gary Copus. “Policing Rural Alaska: The Village Public Safety 
Officer (VPSO) Program.” American Journal of Police 10, no. 4 (1991): 1–26.

The authors review the background, structure, and operation of the VPSO pro-
gram, first in the context of delivering police services in rural Alaska, then by 
describing the program and its existing evaluations, and finally by a discussion of 
the comparative implications of the program.

McCoy, Donald R. “The Special Indian Agency in Alaska, 1873–1874: Its Origins 
and Operation.” Pacific Historical Review 25, no. 4 (November 1956): 355–67.

During the seventeen years between purchase from Russia and the promulgation 
of formally organized territorial government in 1884, the federal government was 
neglectful of the inhabitants’ needs. This article recounts the history of one brief 
effort to bring American law to Alaska.

Rearden, Jim. Sam O. White: Tales of a Legendary Wildlife Agent and Bush Pilot. 
Missoula, Montana: Pictorial Histories Publishing Company, Inc., 2006.

This biography of a one-time Alaska game warden recounts how, when frustrated 
by the impossibility of enforcing conservation laws on the ground, he transformed 
the assignment by purchasing a plane and enforcing the rules from the sky.

Rychetnik, Joseph. “Law and Order Comes to the 49th State.” Journal of the West 38, 
no. 1 (January 1999): 77–84.

This article reviews law and order practices in Alaska from the Russian period 
through Statehood when responsibility for state law enforcement vested in the 
Department of Public Safety with the Alaska State Police as its investigative arm.

Wilbanks, William. Forgotten Heroes: Police Officers Killed in Alaska 1850–1997. 
Paducah, Kentucky: Turner Publishing Company, 1999.

This book provides short biographies of officers killed in the line of duty in 
Alaska, as well as information about their assailants and the circumstances of the 
crimes.

Williams, Gerald O., and the Alaska State Troopers Golden Anniversary Commit-
tee. Alaska State Troopers: 50 Years of History. Anchorage, Alaska: Alaska State 
Troopers Golden Anniversary Committee, 1991.

This lengthy and well-illustrated book provides a detailed history of the Alaska 
State Troopers, from their inception as the Territory of Alaska Highway Patrol 
in 1941, through other names and incarnations and their assumption of police 
service to areas not served by community police. Also provides treatment of law 
and order during the period of military rule.

Maritime

Kloenhamer, Larry Niles. The History of Title Navigability in America and its Appli-
cation to the State of Alaska. Boulder, Colorado: Western Interstate Commis-
sion for Higher Education, 1979.

Title to navigable waters is usually retained by the states in trust for the public. 
This report reviews the history of title to navigable waters, from the early Public 
Trust Doctrine to the Navigability Test in America and subsequent development 
through case law. It also reviews how navigability has been treated in Alaska, 
through case law and administrative proceedings.
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Mental Health

Gottstein, James B., and the Law Offices of David T. Walker. “Mental Health Trust 
Lands Litigation.”18

In 1956 federal land was put in trust by Alaska under the Alaska Mental Health 
Enabling Act in order to support Alaska’s mental health program. In 1978 it was 
repurposed by the state legislature. This article gives a brief history of the litiga-
tion challenging that change in status.

Kaplan, John Stuart. “The Mental Health Land Trust Litigation: State v. Weiss and 
its Aftermath.” Alaska Law Review 9, no. 2 (December 1991): 343–75.

By enacting the Alaska Mental Health Enabling Act in 1956 Congress granted 
the Territory of Alaska one million acres of land to be held in trust to fund the 
mental health programs of Alaska. In 1978 the land was reclassified by the State of 
Alaska as general grant lands. This article recounts the history of the treatment of 
the mentally ill in Alaska, legislation to assist in that treatment, and the litigation 
brought by a group of mental health patients in the state after the reclassification 
of the trust lands.

Naske, Claus-M. “Bob Bartlett and the Alaska Mental Health Act.” Pacific North-
west Quarterly 71, no. 1 (January 1980): 31–39.

For many years persons judged to be mentally ill in Alaska were sent “outside” for 
treatment, primarily at the Morningside Hospital in Portland, Oregon. Alaskans 
were not happy with the arrangement and felt that, for a variety of reasons, treat-
ment could be better provided in Alaska. This article examines how the federal 
Alaska Mental Health Enabling Act, which provided for Alaskan treatment of 
the mentally ill, was shepherded through Congress by Alaska’s Congressional 
Delegate, Bob Bartlett.

Shearon, Marjorie. “Hope for Alaska’s Mentally Ill.” Congressional Record 112, Part 
4 (August 3, 1966): 18019–18027. (89th Congress, 2d Session).

This account of the effort to enact the Alaska Mental Health Act was inserted 
into the record by Senator Bob Bartlett when reviewing the legislation ten years 
after its passage.

Smith, Thomas G. “Detaining the Insane: Detention Hospitals, Mental Health, and 
Frontier Politics in Alaska, 1910–1915.” Pacific Northwest Quarterly 73, no. 3 
(July 1982): 124–33.

This article looks at the attempt to establish detention hospitals for the mentally 
ill in Alaska between 1910 and 1915. Along the way it provides insight into Alas-
kan mental health policy and politics, and federal-territorial relations during that 
time.

Smith, Thomas G. “The Treatment of the Mentally Ill in Alaska, 1884–1912: A 
Territorial Study.” Pacific Northwest Quarterly 65, no. 1 (January 1974): 17–28.

Congress provided Alaska with an organic act in 1884, after which it relied on the 
laws of Oregon as a model for its own laws. However, Oregon’s laws did not meet 
Alaska’s needs with regard to treatment of the mentally ill. This narrative provides 
insight into how Alaska tried to meet those needs.

 18. Available at http://touchngo.com/lglcntr/spclint/mht.htm [https://perma.cc/5P2A-DTQW].
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Mining

Deininger, Jim. “End of an Era and a New Direction?: A History of BLM-Alaska’s 
Mining Law Administration Program.” Part 1. Alaska Miner 35, no. 9 (January/
February 2002): 6.

Federal management of mineral resources in Alaska changed with the passage of 
the Alaska Native Claims Settlement Act in 1971. This article, the first of a two-
part series, includes the history of mineral patent examination in Alaska.

Graumann, Melody Webb. Big Business in Alaska: The Kennecott Mines, 1898–1938. 
Fairbanks, Alaska: Anthropology and Historic Preservation, Cooperative Park 
Studies Unit, University of Alaska, 1976, 1977 printing.

This report provides an overall view of the Kennecott Copper mine from early 
development to its final days. It also reviews the Ballinger-Pinchot Affair as well as 
various legal challenges to the owners of the mine, the Morgan- and Guggenheim-
controlled Alaska Syndicate.

Hopkins, Lewis. “Alaska’s Lawless Era.” Law Notes Edward Thompson Co. 49, nos. 
2-3 (May–July 1945): 27–29.

This article gives a brief account of miners’ meetings as sources of justice, both in 
the Canadian Yukon during the gold rush, and subsequently during other strikes 
in Alaska.

Hunt, William R. Golden Places: The History of Alaska-Yukon Mining: With Par-
ticular Reference to Alaska’s National Parks. Anchorage, Alaska: National Park 
Service, Alaska Region, 1990.

While this publication gives an overall view of mining in the region, it touches on 
government action with regard to specific mines, and Chapter 10, “Government, 
Law and Natives,” focuses more specifically on the development and application 
of mining laws.

Kelly, Sheila. Treadwell Gold: An Alaska Saga of Riches and Ruin. Fairbanks, Alaska: 
University of Alaska Press, 2010.

The Treadwell Mine, located on Douglas Island across the Gastineau Channel from 
Juneau, was in its day the largest hard rock gold mine in the world, and it produced 
more than three million troy ounces of gold between 1881 and 1922. It also pro-
duced labor strikes. While the author focuses primarily on the running of the mine, 
she also includes a chapter on labor that includes an account of the 1907 labor strike.

L’Ecuyer, Rosalie E. Prospecting and Mining Activity in the Rampart, Manley Hot 
Springs and Fort Gibbon Mining Districts of Alaska 1894 to the Present Era. 
BLM-Alaska Open File Report 61. Anchorage, Alaska: U.S. Department of 
Interior, Bureau of Land Management, 1997.19

This publication is primarily a history of the mines in a portion of Interior Alaska. 
However, it also provides a narrative of Judge James Wickersham’s judicial activi-
ties in the area.

McCulloch, Winifred. The Glavis-Ballinger Dispute. Inter-University Case Pro-
gram, no. 4. Alabama: Alabama University Press, 1952.

While this publication does not recount the whole of the Ballinger Affair (it looks 
more closely at the dispute as illustrative of administrative behavior), nonetheless 
it does give some background on the issue of the conservation of Alaska’s coal 
lands.

 19. Available at http://dggs.alaska.gov/webpubs/outside/text/blm_ofr_061.pdf [https://perma.cc 
/SL5H-4NJT].
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Naske, Claus-M., and Thomas Stone. Miners’ Justice: Migration, Law and Order 
on the Alaska-Yukon Frontier, 1873–1902. New York, New York: Peter Lang 
Publishing, Inc., 1988.

This book purports to be an “ethnology of law,” and focuses on how legal institu-
tions succeeded or failed in the nineteenth century Yukon and Alaska gold fields. 
It also looks at how the institutions were affected by demographic and social 
changes from the 1870s through the turn of the century.

Penick, James L. Progressive Politics and Conservation: The Ballinger-Pinchot Affair. 
Chicago, Illinois: The University of Chicago Press, 1968.

While this book is primarily about the friction between Gifford Pinchot and 
Richard Ballinger over the direction of conservationism, it covers the illegal 
access to Alaska coalfields in 1909 by the Morgan-Guggenheim “Alaska Syndi-
cate,” which blew up into a national scandal.

Ponko, Vincent W., Jr. “The Alaskan Coal Commission, 1920–1922.” Alaska Jour-
nal 8, no. 2 (Spring 1978): 118–29.

In 1920 Congress appropriated funds to the Department of the Navy to identify 
sources of Alaska coal with which to power naval ships in the Pacific Ocean. A 
secondary intent was to develop industry in Alaska. To that end, the Secretary 
of the Navy appointed the commission to carry out that task with a focus on the 
Chickaloon Coal Mine in the Matanuska Valley. In the end, the coal was found to 
be inferior to meet the Navy’s needs.

Reynolds, Joseph Ward. Reynolds Handbook of the Mining Laws of the United 
States and Canada with Reference to Alaska and the Northwest Territories, Also 
Including the Laws of British Columbia and Ontario. New York, New York: W. 
B. Conkey Company, 1898.

This book attempts an “authoritative exposition of the law relating to mines and 
mining in the United States and Canada”20 as it existed at the time of publication, 
with particular reference to Alaska and certain Canadian jurisdictions. It contains 
all the relevant statutes and regulations, “together with reference to all the judicial 
and departmental decisions construing such statutes and regulations . . . .”21

Roppel, Patricia. “‘Have I Got a Deal for You!’: Mining Frauds on Douglas Island.” 
Alaska History 5, no. 2 (Fall 1990): 17–29.

Douglas Island, across the Gastineau Channel from Juneau, was the site of the 
Treadwell Lode, one of the world’s largest gold mines. While gold may not be fer-
rous it is still a magnet for frauds and swindles. This article weaves together tales 
of shenanigans on Douglas Island in the late nineteenth century.

Rudd, Joseph. “Who Owns Alaska?—Mineral Rights Acquisition Amid Rapidly 
Changing Land Ownership.” In Rocky Mountain Mineral Law Institute 109–62. 
(1975).

Prior to statehood land ownership was simple, but with the coming of statehood 
and, later, the passage of the Alaska Native Claims Settlement Act, the process 
became more complicated. This chapter describes some of the events that led to 
the change and also reveals some of the problems in the transition of land own-
ership from the United States to Alaska and to Natives and their corporations.

 20. Joseph Ward Reynolds, Reynolds Handbook of the Mining Laws of the United States 
and Canada with Reference to Alaska and the Northwest Territories, Also Including the 
Laws of British Columbia and Ontario 3 (1898).
 21. Id.



497Vol. 110:4  [2018-21] SOURCES OF ALASKA LEGAL HISTORY: AN ANNOTATED BIBLIOGRAPHY, PART II

Shepard, Thomas R. Placer Mining Law in Alaska. New Haven, Connecticut: Press 
of S. Z. Field, 1909.

This pamphlet looks at mining laws as they applied to placer mining in Alaska 
near the turn of the twentieth century. Includes analysis of case law.

Slotnick, Herman. “The Ballinger-Pinchot Affair in Alaska.” Journal of the West 10, 
no. 2 (April 1971): 337–47.

Secretary of the Interior Richard A. Ballinger was accused of using his influence 
to help the Morgan-Guggenheim “Alaska Syndicate” illegally gain access to Alaska 
coalfields in 1909. The affair blew up into a national scandal that ruptured the 
Republican Party. This article looks more closely at the effect of the scandal in 
Alaska.

Stone, Thomas. Miners’ Justice: Migration, Law and Order on the Alaska-Yukon 
Frontier, 1873–1902. New York, New York: Peter Lang Publishing, Inc., 1988.

This book is a study of the “ethnology of law,” focusing on conflict management 
and effectiveness for limiting the potential for violence in the changing demo-
graphics and social conditions of the gold fields of late nineteenth century Yukon 
and Alaska. It reviews miners’ justice, police, federal authority, courts, and even 
Soapy Smith.

Tower, Elizabeth A. Icebound Empire: Industry and Politics on the Last Frontier 
1898–1938. Louisville, Kentucky: Old Stone Press, 2015.

This book covers the early exploitation of Alaska resources, in particular by the 
Morgan-Guggenheim Alaska Syndicate, which built the Kennecott Copper Min-
ing Company and the Copper River & Northwestern Railway. The focus is on 
three men, George Cheever Hazelet, Stephen Birch, and Captain David Jarvis, 
and their challenges and setbacks, including legal challenges from trust busters, 
conservationists, Judge James Wickersham, and rivals.

Wyman, Gilbert. Public Land and Mining Laws of Alaska, the Northwest Territory, 
and the Province of British Columbia. Fruitvale, California: G. Wyman, 1898.

This work presents a compilation of all the mining laws then in force, with a gen-
eral explanation of those laws.

Native Corporations

Allison, Catherine Lynn. Note. “Alaska Native Corporations: Reclaiming the Name-
sake; Effectuating the Purpose.” Public Contract Law Journal 42, no. 4 (Summer 
2013): 869–89.

The author provides a history of Alaska Native Corporations from their birth at 
the promulgation of ANCSA to date, their failure to perform as hoped, and their 
admission to the U.S. Small Business Administration 8(a) Business Development 
program, which gave them additional contracting benefits, and the subsequent 
failure to benefit Alaska Natives as intended despite those benefits.

Anders, Gary. “The Role of Alaska Native Corporations in the Development of 
Alaska.” Development and Change 14, no. 4 (October 1983): 555–75.

The author looks at the emerging role of Alaska Native corporations, first by 
providing a brief history of the settlement of Alaska Native land claims, and then 
by reviewing the major provisions of ANCSA and the various regional and vil-
lage corporations brought into existence by the legislation. He also emphasizes 
the emergence of an Alaska Native elite who were able to skillfully mobilize two 
opposed lobbying groups, transnational oil companies and environmental organi-
zations, to persuade Congress to generously settle the Native Alaskan land claims.
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Arnold, Robert D. “’71 Settlement Retrospect.” Alaska Native News (November 
1982): 13.

This article gives a brief progress report on how Alaska Native corporations were 
faring ten years after the passage of ANCSA.

Black, Kathryn A., David H. Bundy, Cynthia Pickering Christianson, and Cabot 
Christianson. “When Worlds Collide: Alaskan Native Corporations and the 
Bankruptcy Code.” Alaska Law Review 6, no. 1 (June 1989): 73–131.

While this article is primarily a review of the Bankruptcy Code as it applies or 
conflicts with the Native-owned corporations set up under ANCSA, it also pro-
vides a brief review of the Congressional decision to exchange transfers of land 
to Native corporate entities for the extinguished aboriginal claims, and how the 
legislative purposes worked out in the first twenty years.

Buchanan, Travis G. “One Company, Two Worlds: The Case for Alaska Native Cor-
porations.” Alaska Law Review 27, no. 2 (December 2010): 297–340.

Preceding his main argument, the author provides a brief history of Alaska Native 
corporations and their context in terms of ANCSA and the Small Business Act.

Colt, Stephen. “Alaska Natives and the ‘New Harpoon’: Economic Performance of 
the ANCSA Regional Corporations.” Journal of Land, Resources, and Environ-
mental Law 25, no. 2 (2005): 155–81.

This article provides some background on the passage of ANCSA and the deci-
sion to choose corporations as the method for managing the settlement land and 
money. It also discusses the consolidated economic performance of the corpora-
tions from enactment until 1998.

Dombrowski, Kirk. “The Praxis of Indigenism and Alaska Native Timber Politics.” 
American Anthropologist 104, no. 4 (December 2002): 1062–1073.

This article looks, in part, at the effect of ANCSA on timber harvesting by south-
east Alaska Native corporations and the accumulation and sale of net operating 
losses, a tax loophole. One outcome was the encouragement of clearcutting of 
Native timber holdings. Another was that the revenue thus attained by the Native 
corporations exacerbated the split between shareholders in the Native corpora-
tion and the non-shareholders.

Flanders, Nicholas E. “The Alaska Native Corporation as Conglomerate: The Prob-
lem of Profitability.” Human Organization 48, no. 4 (Winter 1989): 299–312.

This article reviews the problem of corporate viability when used as an institu-
tional vehicle for generating Native profits under ANCSA. The author reviews 
ANCSA and its 1987 amendments in an economy prone to booms and busts 
while also trying to fulfill the social and economic needs of the shareholders.

Hirschfield, Martha. “The Alaska Native Claims Settlement Act: Tribal Sovereignty 
and the Corporate Form.” Yale Law Journal 101, no. 6 (April 1992): 1331–1355.

The purpose of this article is to examine the “issues of membership and the 
landholding under ANCSA and consider how the contemporary corporate view 
of these concepts collide[s] with Native sovereignty.” Among other things it 
describes the background of the act and explains its flaws relating to control of 
Native lands and membership in Native organizations.

Huhndorf, Roy M., and Shari M. Huhndorf. “Alaska Native Politics Since the 
Alaska Native Claims Settlement Act.” South Atlantic Quarterly 110, no. 2 
(Spring 2011): 385–401.
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This article looks at the effect ANCSA has had on Alaska Natives in various ways. 
For one example, it looks at the implication for land use and social organization 
of imposing corporate structure on tribal communities.

Lindsay, Britt. “Tribal Land Quarrels in Alaska: Leisnoi v. Stratman.” Public Land 
and Resources Law Review 20 (1999): 169–83.

The Leisnoi decision22 examined the legal structure of ANCSA in the context of a 
resource extraction dispute between regional and village corporations. The article 
gives a brief history of ANCSA and provides background to the dispute before 
analyzing the decision.

London, J. Tate. “The ‘1991 Amendments’ to the Alaska Native Claims Settle-
ment Act: Protection of Native Lands?” Stanford Environmental Law Journal 8 
(1989): 200–28.

Among other things this article analyzes the events preceding the passage of 
ANCSA and later implementation issues. It also looks at the legislative effort to 
pass the 1991 Amendments, which helped provide some limited protection of 
lands conveyed on behalf of Native Alaskans to for-profit corporations that were 
created pursuant to ANCSA.

Metcalfe, Peter. Earning a Place in History: Shee Atika, the Sitka Native Claims Cor-
poration. Sitka, Alaska: Shee Atika Incorporate, 2000.

This coffee table book relates the history of the Alaska Native claims movement, 
the passage of ANCSA, and the creation of Shee Atika, the Native corporation for 
the Sitka Natives.

Mills, James P. “The Use of Hiring Preference by Alaska Native Corporations After 
Malabed v. North Slope Borough.” Seattle University Law Review 28 (2004–
2005): 403–34.

Among other things, this article reviews Alaska constitutional law, Alaska statutes, 
and the Malabed23 decision with regard to hiring preferences by Alaska Native 
corporations. It also provides background about the justifications used by Native 
Alaska corporations for using hiring preferences.

Morehouse, Thomas A. The Alaska Native Claims Settlement Act, 1991, and Tribal 
Governments. ISER Occasional Papers, No. 19. Anchorage, Alaska: Institute for 
Social and Economic Research, University of Alaska Anchorage, 1988.

This paper reviews the 1987 and 1991 amendments to ANCSA, in particular 
the protection of ANCSA corporations and the failure of Congress to authorize 
the transfer of ANCSA lands from corporations to “qualified transferee entities” 
(QTEs), predominantly village tribal governments. The author also reviews these 
issues against competing visions of political community—the dominant western 
culture of individualism and private property versus the Native culture of cultural 
identity and shared resources.

Price, Monroe E., Richard R. Purtich, and D. Gerber. “The Tax Exemption of 
Native Lands Under Section 21(d) of the Alaska Native Claims Settlement Act.” 
UCLA-Alaska Law Review 6, no. 1 (Fall 1976): 1–33.

Section 21(d) of ANCSA exempted, with some exceptions, the taxation of lands 
conveyed to Alaska Natives and Native corporations by state and local entities. 
The implications were complicated. This article reviews the section and attempts 

 22. Leisnoi, Inc. v. Stratman, 154 F.3d 1062 (9th Cir. 1998).
 23. Malabed v. N. Slope Borough, 335 F.3d 864 (9th Cir. 2003); Malabed v. N. Slope Borough, 70 
P.3d 416 (Alaska 2003).
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to elicit the legislative goals. It then looks at how various interpretations might 
influence Native corporate behavior and discusses strategies and possible alterna-
tive approaches in trying to achieve the legislative goals.

Pullar, Gordon. “The Legacy of the Russian-American Company and the Imple-
mentation of the Alaska Native Claims Settlement Act in the Kodiak Island 
Area of Alaska.” Ethnohistory 60, no. 3 (Summer 2013): 403–17.

ANCSA allowed eligible Native Alaskans to receive, through Native corporations, 
fee title to 44 million acres of land as part of a broad land claim settlement. The 
new Native corporations took up the task of proving eligibility for enrollment, 
based on the formula of American citizenship and one-fourth or more Indian, 
Eskimo, or Aleut blood. This article looks, in part, at the difficulty of the Sugpiat, 
self-identified as Creole in Russian America, in proving their claim.

Smiddy, Linda O. “Responding to Professor Janda – The U.S. Experience: The 
Alaska Native Claims Settlement Act (ANCSA) Regional Corporation as a 
Form of Social Enterprise.” Vermont Law Review 30, no. 3 (Spring 2006): 
823–54.

The author contends that the modification of the business corporation form by 
Alaska Natives will develop a hybrid form of sustainable enterprise. Along the 
way she gives historical background to the development and purpose of this form 
of enterprise and its inclusion in ANCSA.

Oil and Gas

Aurora, Joel. Note. “Drill Here Not There: Petroleum Leasing and Conservation 
in Alaska’s National Petroleum Reserve.” Hastings Law Journal 65, no. 4 (May 
2014): 1165–1190.

This note looks at ANILCA and its relevance to the National Petroleum Reserve 
in Alaska. It includes a background of ANILCA and a brief legislative history of 
the Naval Petroleum Reserves Production Act.24

Beaver, James E., James N. Butler, III, and Susan E. Myster. “Stormy Seas? Analysis 
of New Oil Pollution Laws in the West Coast States.” Santa Clara Law Review 
34, no. 3 (1994): 791–839.

In response to public pressure, particularly after the Exxon Valdez spill in the 
case of Alaska, west coast states passed legislation to enhance oil spill prevention 
and response capabilities. The authors briefly review different issues state by state 
(Alaska, California, Oregon, and Washington).

Berry, Mary Clay. The Alaska Pipeline: The Politics of Oil and Native Land Claims. 
Bloomington, Indiana: Indiana University Press, 1975.

This book tells the story of the various fixes, legal and otherwise, that had to take 
place before the Trans-Alaska Pipeline could be built, from land settlements with 
Alaska Natives, to meeting NEPA requirements, to legislation, to dilatory court 
suits.

Bleakley, Geoffrey T. “A Policy History of Alaska Oil Lands Administration, 1953–
1974.” PhD diss., Washington State University, 1996.

This dissertation provides an “institutional retrospective of past decisions by 
clarifying the issues faced by decision makers and illuminating the various stages 
of the policy-making process,” including focus on the Territorial Land Board, 
State Department of Natural Resources, Royalty and Price Administration, etc.

 24. Naval Petroleum Reserves Production Act of 1976, Pub. L. No. 94–258, 90 Stat 303 (1976).
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Bradner, Tim. “Oil and Gas Conservation Regulations in Alaska.” Alaska Review of 
Social and Economic Conditions 10, no. 1 (July 1973): 1–20.

This article discusses conservation regulations that pertained to oil and gas field 
development and production and that are of administrative concern to the Alaska 
Oil and Gas Conservation Committee and the Alaska Division of Oil and Gas. 
They are not the same as the broader forms of state and federal regulations that 
deal with oil exploration, pipeline construction, and oil tanker and transport 
facilities.

Busenberg, George J. Oil and Wilderness in Alaska: Natural Resources, Environmen-
tal Protection, and National Policy Dynamics. Washington, D.C.: Georgetown 
University Press, 2013.

The author examines the “development of national policies for oil development 
and nature conservation in the state of Alaska.” In particular, he looks at the 
Trans-Alaska Pipeline System, ANILCA, and the Exxon Valdez spill and the Oil 
Pollution Act of 1990.

Coates, Peter A. The Trans-Alaska Pipeline Controversy: Technology, Conservation, 
and the Frontier. Bethlehem, Pennsylvania: Lehigh University Press, 1991.

The Alaskan pipeline is often seen as Alaska’s first major environmental dispute, 
and it presented political, legal, and engineering, as well as environmental, chal-
lenges. This book looks in-depth at all of these.

Farrell, Martin A., and Randolph Berry. Alaska Oil and Gas Legislative Tax Propos-
als: A Historical Perspective (1959–1986). Alaska, 1987.

This work provides a historical perspective of oil and gas taxation in Alaska as well 
as an inventory of oil and gas legislative tax proposals, a summary of proposals 
enacted, and historical and projected petroleum revenues.

Grauman, Melody Webb. “Oil Rights and the Alaska Homesteader.” Alaska Journal 
8, no. 3 (Summer 1978): 253–62.

This article looks at how the old homestead laws, including the Homestead Act 
of 1898, clashed with the urge to develop oil resources, especially in the Kenai 
Peninsula. It also includes an account of the effort to pass federal relief legislation 
promoted by Senator Ernest Gruening.

Johnson, William R., Jr. “Alaska v. Amerada Hess: Alaska Litigates For Oil Royalties, 
1977–1992.” PhD diss., Washington State University, 2005.

The state of Alaska believed that the oil corporations were undervaluing the 
final market value of the crude they were taking out of Prudhoe Bay, and were 
doing so by using “bookkeeping trickery.” This dissertation, based primarily on 
an examination of the unsealed portions of the court records, reviews the history 
of the lengthy litigation Alaska waged to recoup missing royalties from the oil 
companies.

Jones, G. Kevin. “The Development of Alaska’s Outer Continental Shelf Oil and Gas 
Resources and the Federal Trust Responsibility to Native Alaskans.” Virginia 
Journal of Natural Resources Law 6, no. 1 (Fall 1986): 53–100.

Overall, this article is concerned with federal trust responsibility to Alaskan 
Natives when conducting an outer continental shelf leasing operation because 
of the possible impact to subsistence culture due to drilling. While the history 
of federal Indian trusteeship, development of Alaskan oil and gas resources, and 
settlement of federal-state conflicts over offshore jurisdiction are not individually 
“Alaska legal history,” they merge in the author’s treatment to become so.
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Lieberman, Jethro K. Checks and Balances: The Alaska Pipeline Case. New York, 
New York: Lothrop, Lee & Shepard Books, 1981.

This book examines the history of the Trans-Alaska Pipeline, including a review 
of the judicial decisions that stopped it and the federal legislation that subse-
quently allowed it. It also briefly reviews the history of Native Alaskan land claims 
and some other relevant federal legislation.

Millard, Elizabeth R. “Anatomy of an Oil Spill: The Exxon Valdez and the Oil Pollu-
tion Act of 1990.” Seton Hall Legislative Journal 18, no. 1 (1993): 331–69.

This article reviews the path to the 1990 enactment of comprehensive federal oil 
spill legislation, and also gives an account of the Exxon Valdez disaster.

Myers, Henry R. “Federal Decisionmaking and the Trans-Alaska Pipeline.” Ecology 
Law Quarterly 4, no. 4 (1975): 915–61.

This article reviews the history of federal legal activity leading up to the construc-
tion of the Trans-Alaska oil pipeline and also covers some other major substan-
tive issues, including the relevance of an Environmental Impact Statement.

Pasquinelli, Sara N. Comment. “To Drill or Not to Drill: The Arctic National Wild-
life Refuge v. the ‘Need’ For U.S. Energy Independence.” Golden Gate University 
Law Review 33, no. 3 (Spring 2003): 503–55.

Apart from providing a history of Alaska’s North Slope and its transformation 
by oil production, this comment also includes a legislative history of the 107th 
Congress’ energy bill.

Roth, Stephen. “Oil and Alaska: The Fight for Naval Petroleum Reserve No. 4, 
1959–62.” Journal of the West 11, no. 3 (July 1972): 531–41.

This article recounts the unsuccessful legislative efforts by Alaska’s congressional 
representatives to free up the Naval Petroleum Reserve No. 4 to oil exploration 
and extraction.

Rummel, Edgar F. “The Alaska Pipeline SLUP: An Exercise in the Legislative Pro-
cess.” Federal Bar Journal 33, no. 3 (Summer 1974): 204–17.

The first attempt to build an oil pipeline south from Prudhoe Bay was frustrated 
by the federal court decision in Wilderness Society v. Morton,25 which ruled 
against Interior Department authorization of a special land use permit under the 
Mineral Leasing Act of 1920. This article recounts the history of the legislative 
impact of that decision.

Strohmeyer, John. Extreme Conditions: Big Oil and the Transformation of Alaska. 
New York, New York: Simon & Schuster, 1993.

This book reviews the coming of the oil industry to Alaska and its effect once 
there. One of the conditions precedent to building the Trans-Alaska Pipeline was 
the settlement of Native Alaskan land claims through the passage of ANCSA. 
This book tells that story, too.

Wilkinson, Cynthia M., L. Pittman, and Rebecca F. Dye. “Slick Work: An Analysis 
of the Oil Pollution Act of 1990.” Journal of Energy, Natural Resources and Envi-
ronmental Law 12, no. 1 (1992): 181–236.

Among other things, the authors review the state of the law prior to enactment 
of the 1990 Act and then contrast and compare the Act to the prior laws, with 
some insight into “the Act’s key controversies and their resolutions in Congress.”26

 25. 479 F.2d 842 (D. C. Cir.), cert. denied, 411 U.S. 917 (1973).
 26. Cynthia M. Wilkinson, L. Pittman & Rebecca F. Dye, Slick Work: An Analysis of the Oil Pol-
lution Act of 1990, 12 J. Energy, Nat. Resources & Envtl. L. 181, 183 (1992).
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Permanent Fund
¶6 The Alaska Permanent Fund is a public trust income-producing investment 

fund into which is deposited twenty-five percent of mineral bonuses, royalties, and 
related income (primarily from oil) for the benefit of the residents of the state, and 
from which there is an annual distribution of dividend to those who have resided 
in the state for the duration of the previous year. The fund was established by con-
stitutional amendment in 1976 and conceived as a way to protect a portion of the 
state’s resource production income from dissipation and a hedge against lean years. 
In 1980 the Alaska Permanent Fund Corporation was established to manage the 
investments. Distribution of Permanent Fund dividends (PFD) was also established 
that year.
Groh, Clifford John, and Gregg Erickson. “The Permanent Fund Dividend Pro-

gram: Alaska’s ‘Noble Experiment.’” Alaska Journal 13, no. 3 (Summer 1983): 
141–46.

The Permanent Fund is where a large portion of Alaska’s oil royalties are parked 
for investment and protection, and each year each resident of Alaska is given a 
dividend from the fund. It is an approach unique to Alaska and not replicated in 
the other states. This article reviews the history of how the fund came to be.

Hannesson, Rögnvaldur. Investing for Sustainability: The Management of Mineral 
Wealth. Boston, Massachusetts: Kluwer Academic Publishers, 2001.

The author describes mineral wealth investment scenarios in several countries, 
including, in Chapter 5, the Alaska Permanent Fund. The chapter describes the 
fund, its intent, and some of its history, including embedding it in the state con-
stitution.

Kasson, Joan. “The Creation of the Alaska Permanent Fund: A Short History.” In 
The Early History of the Alaska Permanent Fund: Perspectives on the Origins of 
Alaska’s Oil Savings Account. Juneau, Alaska: Alaska Permanent Fund Corpora-
tion, 1997: 11–26.27

This treatment reviews the history of the Permanent Fund, from the conception 
of Alaska in the state constitution as an “ownership state,” to amendment of the 
constitution, to different proposals in the legislature and refinement of goals, to 
establishment, debates over how best to invest, and distribution of dividends.

Knapp, Gunnar, Scott Goldsmith, Jack Kruse, and Gregg Erickson. The Alaska 
Permanent Fund Dividend Program: Economic Effects and Public Attitudes. 
Anchorage, Alaska: Institute of Social and Economic Research, University of 
Alaska, 1984.

The purpose of this report is to examine the public attitudes toward the PFD 
program, the impact of the dividends on recipients, and the effects on the Alaska 
economy. It also provides a brief history of the origins of the program.

Rasmuson, Elmer. “A Founder’s Reflection on the Early Days of the Alaska Perma-
nent Fund Corporation.” In The Early History of the Alaska Permanent Fund: 
Perspectives on the Origins of Alaska’s Oil Savings Account. Juneau, Alaska: 
Alaska Permanent Fund Corporation, 1997: 1–10.28

 27. Available at https://apfc.org/report-archive/ (#33-trustees-papers;1997APFC_Trustees Paper 
5) [https://perma.cc/5CSJ-VGKS].
 28. Id.
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The author was the first Chairman of the Board of Trustees of the Alaska Perma-
nent Fund, and served on the Board from 1980–1986. He provides a brief history 
of the fund and recounts his experiences in the corporation, including board 
member issues, and observations on the dividend.

Rose, Dave, Charles Wohlforth, and Arliss Sturgulewski. Saving for the Future: My 
Life and the Permanent Fund. Kenmore, Washington: Epicenter Press, 2008.

The Permanent Fund was created by amendment to the Alaska Constitution and 
designed to invest at least twenty-five percent of Alaska’s oil money to keep it 
out of direct political control. It was intended to survive the depletion of the oil 
reserves. In this book Dave Rose recounts his experiences and challenges, includ-
ing political and economic challenges, as the first director of the fund.

Rural Research Agency, Alaska State Senate. “Alaska’s Permanent Fund: Legislative 
History, Intent and Operations.” In The Early History of the Alaska Perma-
nent Fund: Perspectives on the Origins of Alaska’s Oil Savings Account. Juneau, 
Alaska: Alaska Permanent Fund Corporation, 1997. 35–74.29

This report is a narrative legislative history of the Permanent Fund. It reviews, 
among other things, the history and issues in the development of the concept, 
objectives, fiscal issues, structure, dividend fund, and 1982 amendments.

Pre-Statehood: 1868–1959

___________. Building Alaska with the U.S. Army, 1867–1965. Pamphlet No. 360-
5. Seattle, Washington: Headquarters, U.S. Army, Alaska, 1965.

This pamphlet gives an overview of the United States Army’s involvement in 
Alaska from purchase until the early years of statehood. The chapters of particu-
lar interest are those that cover the years after purchase and focus on the military 
government and the jurisdiction of the Army over Alaska.

___________. Jurisdiction of the War Department Over the Territory of Alaska. 
Exec. Doc. No. 135, U.S. House of Representatives, 44th Congress, 1876.

This brief report, prepared for Congress, apparently includes all documents relat-
ing to the legal status of Alaska at the time of production.

___________. Laws Other than Criminal Relating to Alaska. U.S. House of Repre-
sentatives, H. Doc. No. 99, 1898.

This document is the Civil Code for the District of Alaska, submitted “in pursu-
ance of a concurrent resolution of Congress directing the Commission to Revise 
and Codify the Criminal and Penal Laws of the United States to prepare a codi-
fication of the laws other than criminal, and a code of procedure thereunder, for 
the district of Alaska.”

__________. Providing for the Admission of Alaska Into the Union, S. Rep. No. 1028, 
83d Cong., 2d sess., 1954.

This report recommends passage of the statehood bill and reviews many of 
Alaska’s “peculiar problems.” It also includes a sectional analysis of the bill.

Beers, W. F. “The Government of Alaska.” Alaska-Yukon Magazine (January 1908): 
370–75.

The author includes a table, “Population of Territories and States at Organiza-
tion,” and compares those population densities to that of Alaska. His conclusion 
is that Alaska at the time did not have sufficient population density to push for 

 29. Id.
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statehood. On the other hand, he opined that should a “South Alaska” territory be 
cleaved off from the whole, the smaller and more densely populated rump entity 
would be in a better position to be given self-government by Congress than the 
entire territory.

Bloedel, Richard H. “The First Bloom of Alaska Statehood, 1915–1916.” Alaska 
Journal 2, no. 1 (Winter 1972): 8–18.

This article looks at the efforts of Alaska’s delegate to Congress, James Wicker-
sham, and others to coax Congress into providing statehood for Alaska.

Carlson, Leland H. “Nome: From Mining Camp to Civilized Community.” Pacific 
Northwest Quarterly 38, no. 3 (July 1947): 233–42.

This article is about bringing law to Nome, where the formation of a Consent 
Government (established by citizens based on common consent), on the recom-
mendation of federal judge Charles S. Johnson, and the appointment of a federal 
commissioner began to lift it out of gold rush chaos.

Carlson, Phyllis D. “Alaska’s First Census: 1880.” Alaska Journal 1, no. 1 (1971): 
48–53.

This brief article gives an account of the first official census of Alaska after ces-
sion, a count made by Ivan Petrov.

Cavagnol, Joseph J. Postmarked Alaska: A Saga of the Early Alaska Mails. Holton, 
Kansas: Gossip Printery, Inc., 1957.

This is a history of mail service in Alaska from 1867–1900 and the conditions 
faced by the mail carrier.

Coates, Ken. “Controlling the Periphery: The Territorial Administration of the 
Yukon and Alaska, 1867–1959.” Pacific Northwest Quarterly 78, no. 4 (October 
1978): 145–51.

This article compares the national attitudes and perception in governing and 
developing distant colonies, Canada in the Yukon Territory and the United States 
in Alaska.

Crain, Mel. When the Navy Ruled Alaska. Proceedings of the United States Naval 
Institute, 81. Annapolis, Maryland: The Institute, February 1955. 198–203.

In the early years of American control over Alaska, experiments in home rule 
failed—no civil governing authority, no judiciary, no criminal and civil codes. To 
keep order the U.S. Navy was called in under the local command of Commander 
Lester Anthony Beardslee. This brief article covers the five-year period of Naval 
rule in Alaska.

Dunning, William A. “Paying for Alaska.” Political Science Quarterly 27, no. 3 (Sep-
tember 1912): 385–98.

This article examines the events surrounding the purchase of Alaska from Russia 
in 1867. In particular, it looks at corruption and the bribery of key members of 
Congress to encourage them to support the purchase of the Russian possession.

Farrand, Max. “Territory and District.” American Historical Review 5, no. 4 (July 
1900): 676–81.

The author makes a distinction between territorial and district status for new 
acquisitions of territory by the United States, and how the distinction was applied 
to Alaska after cession by Russia in 1867. In particular, territorial status indicated 
an intention to incorporate the territory as a state, whereas, with regard to Alaska, 
there was no immediate probability, for a variety of reasons, that it would be 
incorporated as such.
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Ford, Aurora. “ ‘We Know Full Well the Difficulties’: Alaska Jewish Museum Exhibit 
Recounts a Fruitless 1939 Plan to Offer European Jews a Refuge in the Last 
Frontier.” Forum (Summer 2017): 26–31.30

This article examines the effort by U.S. Secretary of Interior Harold Ickes, just 
prior to World War II, to save European Jews by resettling them in the Terri-
tory of Alaska, which fell within his administrative domain. Despite the Slattery 
Report that opined that resettlement would have a positive impact on territorial 
development, there was opposition in Alaska and the effort did not come to frui-
tion.

Glass, Commander Henry. “Naval Administration in Alaska.” Proceedings of the 
United States Naval Institute 16 (1890): 1–19.

From 1867 until 1884 Alaska was administered as the Department of Alaska. 
From 1879 until 1884 the Department was administered by the U.S. Navy. This 
article gives an account of how the Navy went about establishing order during its 
administration.

Goss, Barney. “Alaska’s First Delegate Elect.” Alaska Journal 2 (Autumn 1972): 
50–53.

When, by 1881, Congress had not established a method for Alaska to choose a 
delegate to the United States Congress, the citizens of the territory took matters 
into their own hands and elected Mottrom D. Ball to represent them in Washing-
ton, D.C. While Ball appeared before Congress he was never seated and Alaska 
had to wait until 1906 before it achieved representation in Congress.

Heath, Virgil, and John Clark Hunt. “Alaska CCC Days.” Alaska Journal 2, no. 2 
(Spring 1972): 51–57.

This treatment reviews the organization, responsibilities, and activities of the 
Civilian Conservation Corps in Alaska during the New Deal.

Hinckley, Ted C. The Americanization of Alaska, 1867–1897. Palo Alto, California: 
Pacific Books, 1972.

Acquisition of Alaska from the Russians in 1867 brought a lengthy period of tran-
sition from Russian to American culture, with Alaska initially governed by the 
Navy and then the Army. Hinckley tells the story of bringing American culture, 
including law, to Alaska during these early years and how standards of frontier 
development applied during the settlement of the American West did not always 
conform to conditions in Alaska.

Hinckley, Ted C. “Sheldon Jackson and Benjamin Harrison: Presbyterians and the 
Administration of Alaska.” Pacific Northwest Quarterly 54, no. 2 (April 1963): 
66–74.

This article recounts a working relationship of mutual trust between the Rev. 
Jackson and Senator, later President, Benjamin Harrison. Issues reviewed are edu-
cation, the passage of the 1884 Organic Act, and the effectiveness of prohibition.

Hinckley, Ted C. “The United States Frontier at Sitka, 1867–1873.” Pacific North-
west Quarterly 60, no. 2 (April 1969): 57–65.

This article recounts the onset of American control of the Alaska territory, 
including the extension of American law and governance to the territory.

 30. Available at https://issuu.com/alaskahumanitiesforum/docs/forum_summer_2017 [https://
perma.cc/7THQ-VQSG].
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Hinckley, Theodore Charles, Jr. “The Alaska Labors of Sheldon Jackson, 1877–
1890.” PhD diss., Indiana University, 1961.

The author reviews and analyzes the career of Dr. Jackson in Alaska, from his 
efforts as a champion of Alaska Natives to his work as General Agent for Educa-
tion in the territory, his stance regarding alcohol prohibition, and his efforts to 
bring reindeer to Alaska.

Holbo, Paul S. Tarnished Expansion: The Alaska Scandal, the Press, and Congress, 
1867–1871. Knoxville, Tennessee: The University of Tennessee Press, 1983.

After the purchase of Alaska by the United States from Russia in 1867, accusations 
were made claiming that the deal was corrupt. This book provides a history of the 
events surrounding the claims and attempts to resolve them, specifically the claim 
that William H. Seward was bribed.

Hunt, William R. North of 53°: The Wild Days of the Alaska-Yukon Mining Frontier, 
1870–1914. Fairbanks, Alaska: University of Alaska Press, 1974.

This book gives an overview of the cultures of several of Alaska’s gold rushes and 
the challenges they presented. Topics covered include Judge Wickersham in Eagle 
and Nome, lawlessness in the camps, and outlaw Soapy Smith in Skagway.

Jenness, Diamond. Eskimo Administration: I. Alaska. Montreal, Canada: Arctic 
Institute of America, 1962.

This report articulates the administration of Native Alaskans from the beginning 
of American control of the territory until statehood. Among the topics examined 
are law enforcement, federal and territorial responsibilities, and education.

Jordan, David Starr. “Colonial Lessons of Alaska.” Atlantic Monthly 82, no. 493 
(November 1898): 577–91.

The author opines that the lack of adequate governance in Alaska is emblematic 
of multiple forms of government “pathology.” In particular he reviews the lack of 
adequate control of the fur seal, sea otter, and salmon industries, the lack of fed-
eral concern and oversight, the appointment of unfit officials, the prevalence of 
fraud alongside well-established companies, and the rigid prohibition of alcohol 
as problematic and signs of mismanagement not unusual in a colonial setting.

Kitchener, L.D. (Lois Delano). Flag Over the North: The Story of the Northern Com-
mercial Company. Seattle, Washington: Superior Publishing Company, 1954.

This book covers the history of the Northern Commercial Company (Alaska 
Commercial Company), as successor of the Russian-American Company, through 
its acquisition of a monopoly over sealing in the Pribilof Islands, and beyond. It 
also provides a history of the Russian-American Company.

Klein, Laura F. “Demystifying the Opposition: The Hudson’s Bay Company and the 
Tlingit.” Arctic Anthropology 24, no. 1 (1987): 101–14.

While this article primarily reviews the dynamics between the British Hudson’s 
Bay Company and the Tlingit with regard to trade in Russian America, it also 
includes an account of the murder of John McLoughlin, Jr., Chief Trader at Fort 
Stikine, and the disputed jurisdiction over the murderer.

Lain, B.D. “The Decline of Russian America’s Colonial Society.” Western Historical 
Quarterly 7, no. 2 (April 1976): 143–53.

This article reviews the transition from Russian rule to American rule in Alaska.
Lain, B.D. “The Fort Yukon Affair.” The Alaska Journal 7, no. 1 (Winter 1977): 

12–18.
This article is about the effort of the United States government, shortly after 
assuming control of Alaska from the Russians, to evict the Hudson’s Bay Company 
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from Fort Yukon, despite a lease agreement between the HBC and the Russian-
American Company.

Lain, Bobby Dave. “North of Fifty-Three: Army, Treasury Department, and Navy 
Administration of Alaska, 1867–1884.” PhD diss., University of Texas at Aus-
tin, 1974.

This dissertation looks at how Alaska was administered from cession in 1867 
until the First Organic Act of 1884. During that time it was, in turn, administered 
by the U.S. Army, the Treasury Department, and the U.S. Navy. Issues that are 
addressed include regulation of alcohol, public order, military rule, and policy 
toward the Alaska natives.

Lane, Franklin K. “Freeing Alaska From Red-Tape.” North American Review 201, 
no. 715 (June 1915): 841–52.

This article, penned by the Secretary of the Interior, lists the duties and responsi-
bilities of various bureaus and departments of the federal government with regard 
to Alaska. He opines that such a patchwork administrative machinery leads to 
red-tape, citing specific examples, and calls for a more unified approach.

Lautaret, Ronald. The Steamboat Inspection Service in Frontier Alaska. 6th Annual 
Alaska History Symposium. Anchorage, Alaska: Alaska Historical Commis-
sion, 1983.

This paper reviews the enforcement of laws and regulations of national applica-
tion that were written without an understanding of the realities of frontier Alaska.

Luthin, Reinhard H. “The Sale of Alaska.” Slavonic and East European Review 16, 
no. 46 (July 1937): 168–82.

This article examines the events surrounding the claims of corruption in the 
deal allowing the purchase of Alaska from Russia in 1867. Particular attention is 
paid to the role of Robert J. Walker, former Senator from Mississippi and former 
Secretary of the Treasury.

Mary Margaret, Sister (Carolyn O’Connell). “Alaska From District to Territory.” 
MA diss., University of Washington, 1955.

This dissertation reviews the history of civilian government in Alaska and the 
organization of home rule, ending with the political “triumph” of 1912, with the 
convening of the first territorial legislature. Included are chapters on the Organic 
Law and Legislature of 1899, the movement for congressional representation, the 
first election, and “anti-Guggenheimism.”

McCollum, Pat. “Alaska’s First Delegates: Waskey and Cale.” Alaska Journal 3, no. 
1 (Winter 1973): 50–55.

In 1906 Alaska at last gained (non-voting) representation in Congress and could 
elect a delegate. That year, Alaskans elected two delegates to Congress, one to 
serve out the remainder of the 58th Congress, the other to serve a full term in 
the 59th Congress. This article looks at the two simultaneous elections and the 
candidates who won.

McKinley, Charles, James C. Rettie, and Oscar Gass. Suggestions Concerning 
Government and Administration in the Territory of Alaska. Portland, Oregon: 
Alaska Resource Committee, 1937.

This report contains several chapters focusing on a variety of issues: coordination 
of federal agencies in the territory, Alaska’s territorial government, territorial and 
local tax systems, justice and law enforcement, etc.
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Miller, Orlando W. The Frontier in Alaska and the Matanuska Colony. New Haven, 
Connecticut: Yale University Press, 1975.

The Federal Emergency Relief Administration was tasked during the New Deal 
with establishing rural rehabilitation colonies as part of the Depression era relief 
effort. One of the colonies was in the Matanuska Valley in the Territory of Alaska. 
This is a history of the establishment of that colony and includes a look at how it 
was run.

Mitson, Hannah L. “The King-Havenner Bill of 1940: Dashed Hopes for a Jewish 
Immigration Haven in Alaska.” Alaska History 14, nos. 1-2 (Spring/Fall 1999): 
31–41.

In the 1930s anti-immigrant sentiment and restrictive immigration policies in 
the United States were disastrous to Jews seeking to escape persecution in Hitler’s 
Germany and Europe. This article tells the story of how some members of Con-
gress saw a possible way around immigration restrictions by allowing up to 10,000 
Jewish immigrants to settle in Alaska. In the end the effort failed, partly because 
of parochialism, nativism, and anti-Semitism, but also because those allowed 
in under the law would not be allowed to settle anywhere else in the country. It 
would have set the Territory apart from the rest of the nation.

Naske, Claus-M. “Alaska and the Federal-Aid Highway Acts.” Pacific Northwest 
Quarterly 80, no. 1 (October 1989): 133–38.

In 1955 President Dwight D. Eisenhower proposed a major road construction 
program for the nation. This article provides a history of road funding to give 
context to the activities of Alaska Congressional Delegate E.L. “Bob” Bartlett in 
making sure that Alaska got at least its fair share of the funding from the Federal 
Aid Highway Act of 1956.

Naske, Claus-M. “Blacks Blocked By Bureaucracy.” Alaska Journal 1, no. 4 (1971): 
8–10.

The author tells the tale of the unsuccessful effort by the colonization Branch of 
the United Congo Improvement Association to set up a colony of African-Amer-
icans in Alaska modeled on a farming colony started in the Matanuska Valley.

Naske, Claus-M. “Gov. Ernest Gruening, the Federal Government, and Economic 
Development.” Pacific Historian 38 (Winter 1984): 5–17.

The author provides a history of post-World War II efforts to bring development 
to the Territory of Alaska, including a proposal for an Alaska Development Com-
mission and other plans for federal administration of development.

Naske, Claus-M. “Governor Gruening and the Alaska War Council.” Alaska Journal 
16 (1986): 48–55.

Alaska was a war zone during World War II and so it came to be under military 
jurisdiction, which led to a turf war between the military and civilian officials. 
The Alaska War Council was set up to try to maintain civilian control of Alaska 
during the war and establish a working relationship with the military. As the 
author demonstrates, in the end the council had no real authority.

Naske, Claus-M. “Jewish Immigration and Alaskan Economic Development.” West-
ern States Jewish Historical Quarterly 8 (January 1976): 139–57.

This article is about the movement to bring Jewish refugees to Alaska in the 1930s 
and 1940s, and the opposition to that effort, as part of an effort to develop Alaska. 
It also reviews the failed effort to pass the King-Havenner bill through Congress.
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Naske, Claus-M. “Planning Never Came to Alaska.” Alaska Journal 2, no. 2 (Spring 
1972): 2–8.

When the oil fields of Alaska’s North Slope started to be developed, the legislature 
tried to plan how best to use the windfall. Confusion reigned. According to the 
author, that should not have been so. This article demonstrates how a framework 
for long-range planning had been evolving since 1937.

Naske, Claus-M. “The Relocation of Alaska’s Japanese Residents.” Pacific Northwest 
Quarterly 74, no. 3 (July 1983): 124–32.

Executive Order 9066 was issued by President Franklin D. Roosevelt after Amer-
ica’s entry into World War II to authorize the Secretary of War to establish “mili-
tary areas” from which certain people could be excluded for security reasons. 
This article is about the application of that order to the more than 200 Japanese 
Americans in the Territory of Alaska.

Naske, Claus-M. “Some Attention, Little Action: Vacillating Federal Efforts to Pro-
vide Territorial Alaska with an Economic Base.” Western Historical Quarterly 
26 (Spring 1995): 36–68.

This article reviews the history of federal efforts, often through legislation, to pro-
vide the infrastructure to allow Alaska to develop economically. The time period 
covered runs from circa 1900 to statehood.

Nichols, Jeanette Paddock. Alaska: A History of its Administration, Exploitation, 
and Industrial Development During its First Half Century Under the Rule of the 
United States. New York, New York: Russell & Russell, Inc., 1963.

This is a history of the first governments of Alaska, in which are covered such 
issues as administration of justice, Organic Act of 1884, civil code, police power, 
property rights, and criminal code.

Nielson, Jonathan M. Armed Forces on a Northern Frontier: The Military in Alaska’s 
History, 1867–1987. New York, New York: Greenwood Press, 1988.

This book looks primarily at the military role of the U.S. Army and Navy in 
Alaska. However, between acquisition from Russia in 1867 and the passage of 
Alaska’s first Organic Act in 1884, Alaska was governed as a Department under 
the jurisdiction of the Army (1867–1877) and then of the Navy (1879–1884).31 
The early chapters look at, inter alia, how the two military branches brought law 
and law enforcement to the Department of Alaska.

Remsberg, Stanley Ray. “United States Administration of Alaska: the Army Phase, 
1867–1877; a Study in Federal Governance of an Overseas Possession.” PhD 
diss., University of Wisconsin, 1975.

This lengthy dissertation (two volumes) looks broadly at the U.S. Army’s gover-
nance of Alaska during the ten years that followed acquisition in 1867. Topics 
treated include the Army’s role policing and administering justice, the problem 
of alcohol, community self-government, and policy toward the Alaska natives.

Schwaiger, Michael. “Mining for Citizens: Race, Resources, and the Republic in the 
Alaska Gold Rush.” Western Legal History 24, no. 2 (Summer/Fall 2011): 167–216.

This article reviews the history of United States citizenship in Gold-Rush Alaska 
and the path to it. It also includes a biographical sketch of Judge James Wicker-
sham as well as a focus on the effort of John Minook to attain U.S. citizenship in 
a case decided by Judge Wickersham.32

 31. In between these periods Alaska was under the jurisdiction of the Department of the Trea-
sury.
 32. In re Naturalization of John Minook, 2 Alaska 200 (D. Alaska 1904).
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Spicer, George Washington. The Constitutional Status and Government of Alaska. 
Johns Hopkins University Studies in Historical and Political Science Vol. 45, 
No. 4. Baltimore, Maryland: Johns Hopkins Press, 1927.

In a brief 115 pages this study reviews the civil and political rights of Alaska’s 
inhabitants, the judicial system and administration of justice, and the legislative 
power in the territory, from the Treaty of Cession until the 1920s.

Strobridge, Truman R., and Dennis L. Noble. Alaska and the U.S. Revenue Cutter 
Service 1867–1915. Annapolis, Maryland: Naval Institute Press, 1999.

Following cession of Alaska to the United States by Russia in 1867, the U.S. Rev-
enue Cutter Service was used to help establish U.S. sovereignty over the domain. 
Among its activities were relief, rescue, and such social experiments as transpor-
tation of reindeer to Alaska and training of Alaska Natives on how to herd them, 
as well as transport of federal judges to bring justice to remote villages, which 
became known as the “floating courts.”

Stubbs, Valerie K. “The U.S. Army in Alaska: 1867–77: An Experiment in Military 
Government.” MA diss., The American University, 1956.

This thesis provides an account of the effort of the United States Army to adminis-
ter the new, but giant, acquisition from Russia until Congress could provide some 
form of civilian government. It was saddled with a ten-year responsibility without 
legal standing or necessary authority.

Suratt, Richard. “The Law Came to Wrangell.” Alaska Life 8, no. 2 (February 1945): 
45–49.

This article presents an account of the arrival and career in Wrangell of United 
States Commissioner James Sheakley, ex-officio Justice of the Peace, Probate 
Judge, Recorder, and Coroner.

      William, Gerald O. “The Capital City of Alaska Was Named After its First Police 
Chief.” Alaska Bar Rag 4, nos. 6, 7, and 8 (June, July, and August 1981): 11, 14.

While the naming of the state capital is outside the scope of this bibliography, 
this brief history of the city, including legal history, falls squarely within. Subjects 
include naval oversight, military law, native law, and vigilante law.

Wilson, William H. “The Alaskan Engineering Commission and a New Agricul-
tural Frontier.” Agricultural History 42, no. 4 (October 1968): 339–50.

In 1916 a Land and Industrial Department was added to the engineering com-
mission to encourage the purchase of Alaska produce, act as a sort of agricultural 
immigration bureau, and get involved with land matters. Part of their efforts led to 
an easing of homesteading requirements as applied in Alaska. This article reviews 
the history of those efforts and their challenges.

Wilson, William H. “The Founding of Anchorage.” Pacific Northwest Quarterly 58, 
no. 3 (1967): 130–41.

Anchorage was founded in 1915 as a construction base for the Alaska Railroad 
and started its municipal life as a tent village. That didn’t last long. This treatment 
is an account of how the community was planned and the challenges faced by the 
Alaskan Engineering Commission as it tried to establish the community’s future 
government and enforce the Alaska Railroad Townsite Regulations issued by 
President Woodrow Wilson.
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Property and Land Use

Alaska Department of Natural Resources, Division of Land and Water Manage-
ment. Promised Land: A History of Alaska’s Selection of its Congressional Land 
Grants. Anchorage, Alaska: Alaska Department of Natural Resources, 1987.

This report reviews the history of Territorial and Alaska Statehood Act land 
grants, selection efforts, and activity after the enactment of ANCSA and ANILCA.

Albert, Lawrence V. “Does the Alaska Constitution Provide Broader Protection for 
Taking or Damage of Property? An Analysis.” Public Land and Resources Law 
Review 32 (2011): 27–101.

This article analyzes takings law in Alaska, by reviewing both the application of 
federal takings principles and the possible development of broader protections by 
the Alaska Supreme Court.

Bureau of Land Management. History of Alaska Homesteading: The Last Chapter in 
America’s Homestead Experience, 1898–1988.33 Anchorage, Alaska: Bureau of 
Land Management, 2012.

Homesteading was a way people could obtain land from the federal government 
at virtually no cost provided they met certain requirements. This government 
pamphlet provides information on the homesteading experience in Alaska, and 
outlines the laws and requirements as they evolved.

Castellon, Michael C. Note. “Standing to Challenge the Disposition of Land in 
Alaska: A Proposed Remedy For the Inadequacies in the Current Case Law.” 
Alaska Law Review 2, no. 2 (December 1985): 393–408.

This article reviews standing to challenge Alaska land dispositions by the state 
and localities. Prefaced by a review of the background of standing to sue in 
Alaska, the article goes on to review four Alaska Supreme Court decisions that 
further refined standing in the state, for citizens and taxpayers.

Clapacs, Grantland M. Note. “‘When in Nome . . . .’: Custom, Culture, and the 
Objective Standard in Alaskan Adverse Possession Law.” Alaska Law Review 
11, no. 2 (December 1994): 301–36.

This note reviews the history and holding of the decision in Nome 2000 v. 
Fagerstrom,34 as well as a brief overview of history and operation of adverse pos-
session in Alaska.

Cooley, Richard A. Alaska: A Challenge in Conservation. Madison, Wisconsin: Uni-
versity of Wisconsin Press, 1966.

When Alaska was accepted into the Union it gained title to 104 million acres of 
land from the public domain. In this book the author reviews the selection, man-
agement, and disposal of those lands, as well as state constitutional issues, land 
and resources policies, and jurisdictional disputes.

Cooley, Richard A. “Evolution of Alaska Land Policy.” In Thomas A. Morehouse, 
ed., Alaska Resource Development: Issues of the 1980s. Boulder, Colorado: West-
view Press, 1984. 13–49.

This chapter reviews the origins and application of federal land policy in Alaska, 
including major federal laws and controversies, covering the time prior to, and 
after, statehood.

 33. Available at https://www.blm.gov/sites/blm.gov/files/documents/files/PublicRoom_Alaska 
_Homesteading_Brochure_2016.pdf [https://perma.cc/WGY7-6FN3].
 34. Nome 2000 v. Fagerstrom, 799 P.2d 304 (Alaska 1990).
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Cooley, Richard A. “State Land Policy in Alaska: Progress and Prospects.” Natural 
Resources Journal 4, no. 3 (January 1965): 455–67.

The Alaska Statehood Act of 195835 effected the transfer of more than 100 million 
acres to the state from the federal public domain, with the new state being tasked 
with selecting, classifying, and disposing of the lands. This article looks at how the 
Alaska transfer differed from earlier statehood transfers and how Alaska coped 
with the undertaking.

Gallagher, Thomas J. “Native Participation in Land Management Planning in 
Alaska.” Arctic 41, no. 2 (June 1988): 91–98.

This article gives a brief history of land ownership and land management in 
Alaska, and also looks at four challenges that inhibit Native participation, includ-
ing the large number of plans and differences in communication styles.

Hull, Teresa, and Linda Leask. “Dividing Alaska, 1867–2000: Changing Land Own-
ership and Management.” Alaska Review of Social and Economic Conditions 32, 
no. 1 (November 2000): 1–12.36

This article reviews the history of changing land ownership laws in Alaska pri-
marily from cession until 2000, and then looks at the different types of land own-
ership and status in Alaska. Includes charts, maps, and tables.

Johnson, Hugh A. Land Occupancy, Ownership & Use on Homesteads in the Kenai 
Peninsula, Alaska, 1955. Palmer, Alaska: Alaska Agricultural Experiment Sta-
tion, University of Alaska, Palmer, 1956.

This study looks at various aspects of homesteading in the Kenai Peninsula, from 
off-farm earnings, to livestock numbers, to average income and expenses. More 
pertinently, it reviews the settlement history and land withdrawals.

Leask, Linda. “Changing Ownership and Management of Alaska Lands.” Alaska 
Review of Social and Economic Conditions 22, no. 2 (October 1985): 1–32.

This article reviews the history of changing land ownership laws in Alaska pri-
marily from the advent of statehood until 1985, and then looks at the different 
types of land ownership and status in Alaska. It includes charts, maps, and tables.

Miller, Eric H. “From Accession to Exemption: A Brief History of the Development 
of Alaska Property Exemption Laws.” Alaska Law Review 32, no. 2 (December 
2015): 273–307.

This article traces the development of Alaska’s debtor protections from early fed-
eral administration of Alaska through the territorial period and statehood.

Morawetz, Jennie. Note. “No Room for Squatters: Alaska’s Adverse Possession Law.” 
Alaska Law Review 28, no. 2 (December 2011): 341–70.

This note examines Alaska adverse possession law as it existed prior to the revi-
sions brought by the passage of Senate Bill 93 in 2003, and then gives a brief his-
tory of Senate Bill 93 and the changes it brought.

Riley, Burke. Federal Land Policy and Its Effect on Development and Settlement in 
Alaska. Juneau, Alaska: Alaska Development Board, January, 1948.

This report is concerned with homesteading, which played a major role in set-
tling territories acquired by the nation as it expanded west but, did not play a 
role in settling Alaska, where the frontier was “deliberately preserved.” The author 
reviews the means of acquiring public land for private needs that were available at 

 35. Pub. L. No. 85-508, 72 Stat. 339 (1958).
 36. Available at https://doc.uments.com/download/s-dividing-alaska-1867-2000-changing-land 
-ownership-and-management.pdf [https://perma.cc/4NWM-N53Z].
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the time of publication, including homesteading, school lands, national forests, 
and principal purchase provisions.

Thomas, Monica E. “Conflict and Controversy: Land Ownership in Alaska.” Land 
Use Policy 5 (January 1988): 121–29.

This brief article provides historical perspective on the different types of land 
ownership in Alaska, from acquisition of the territory through statehood and 
into ANCSA.

Tussing, Arlon R. When the Alaska “Land Freeze” Ends: Issues of Policy and Admin-
istration Associated with the Expiration of Public Land Order 4582. Anchorage, 
Alaska: Federal Field Committee for Development Planning in Alaska, 1969.

This report briefly reviews the federal land laws as they applied to Alaska and the 
withdrawal of land from leasing and selection by the Interior Department in the 
1960s prior to the resolution of Alaska Native land claims.

Reindeer

Andrews, C.L. “Reindeer in Alaska.” Washington Historical Quarterly 10, no. 3 (July 
1919): 171–76.

The author briefly reviews the influx of reindeer into Alaska from Europe and 
Siberia. Congress provided the funds for purchase of reindeer from time to time 
to provide food to the mining districts and also to spark a reindeer industry.

Brady, Judy. “The Reindeer Industry in Alaska.” Alaska Review of Social and Eco-
nomic Conditions 5, no. 3 (September 1968): 1–20.

This article gives an overview of the reindeer industry in Alaska and its history, 
including administrative activity by the Bureau of Land Management.

Brickey, James, and Catherine Brickey. “Reindeer, Cattle of the Arctic.” Alaska Jour-
nal 5, no. 1 (Winter 1975): 16–24.

This article provides a narrative of the importation of reindeer to Alaska in order 
to provide a sustainable food supply for the Alaska Natives, the subsequent his-
tory of reindeer herding in Alaska, and the government’s role in funding and 
regulating the industry.

Burdick, Charles G. Reindeer Acquisition Unit, F.Y. 1940: Report to the Secretary of 
the Interior. Juneau, Alaska: Alaska Native Service, 1940.

The author of this report was appointed special representative to the Secretary of 
Interior in order to effectuate Congressional legislation establishing a native rein-
deer industry. This report provides a history of the reindeer industry in Alaska 
and summarizes findings by the author, as well as recommendations.

Dillingham, Terese. “Playing Reindeer Games: Native Alaskans and the Federal 
Trust Doctrine.” Environmental Affairs 26, no. 3 (Spring 1999): 649–85.

Among other things, this article looks at the history of the Native and non-Native 
reindeer industry in Alaska, the promulgation and enforcement of the Reindeer 
Industry Act of 1937, and the opening of the reindeer industry to non-Natives 
after the 1997 Williams v. Babbitt decision.37 Also looks at how the federal gov-
ernment’s trust responsibilities have been applied to Native Alaskans.

Hanson, Herbert C. “Importance and Development of the Reindeer Industry in 
Alaska.” Journal of Range Management 5, no. 4 (July 1952): 243–51.

 37. 115 F.3d 657 (9th Cir. 1997).
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This article provides a history of the growth and decline of the reindeer industry 
in Alaska and also reviews the government’s role in supporting and regulating it.

Lantis, Margaret. “The Reindeer Industry in Alaska.” Arctic 3, no. 1 (April 1950): 
27–44.

This article provides an overview of the reindeer business in Alaska, including 
government involvement.

Olson, Dean F. “Reindeer Ownership in Alaska.” Polar Record 14, no. 92 (1969): 
629–35.

This brief article presents a history of reindeer herding in Alaska with a focus 
on ownership, including individual and joint Native ownership. Prior to the gold 
rush reindeer were seen as primarily a subsistence resource. After, they became a 
more lucrative commercial prospect.

Ray, Dorothy Jean. “Sheldon Jackson and the Reindeer Industry of Alaska.” Journal 
of Presbyterian History 43, no. 2 (June 1965): 71–99.

This article reviews Rev. Jackson’s role in the establishment, with federal help, of 
the reindeer industry in Alaska.

Ward, Karl. “A Study of the Introduction of Reindeer into Alaska.” Journal of the 
Presbyterian Historical Society 33, no. 4 (December 1955): 229–37.

This article is the first part of a narrative relating the efforts of missionary Sheldon 
Jackson to introduce non-native reindeer into Alaska to provide relief for Alaska 
Natives. He saw the effort as part of his duties as General Agent of Education to 
oversee the educational development of the District of Alaska, in particular for 
the establishment of an agricultural school for stock raising. Congressional and 
departmental efforts are also recounted, which take the story to 1891.

Ward, Karl. “A Study of the Introduction of Reindeer into Alaska — II.” Journal of 
the Presbyterian Historical Society 34, no. 4 (December 1956): 245–56.

Part II picks up the story from 1892.
Willis, Roxanne. “A New Game in the North: Alaska Native Reindeer Herding, 

1890–1940.” Western Historical Quarterly 37, no. 3 (Autumn 2006): 277–301.38

This article reviews the history of reindeer herding in Western Alaska, from the 
importation of reindeer by the Rev. Sheldon Jackson in 1890, which sparked a 
small reindeer “industry,” through hearings by the Congressional Reindeer Com-
mittee, to the passage of the Reindeer Act of 1937. The act authorized the pur-
chase of all non-Native Alaska reindeer herds for transference to Native owner-
ship, which had a collateral effect of putting Sami herders (Finnic) out of business.

Resources and Development

Ballinger, R.A. “A Portrayal of Bureaucratic Government in Alaska.” Alaska-Yukon 
Magazine 12, no. 4 (November 1911): 253–62.

This article, taken from a 1911 address to the Public Lands Convention by for-
mer Secretary of the Interior Richard A. Ballinger, maintains that bureaucracy 
impedes the development of natural resources, which makes it a particular hin-
drance to the development of Alaska. He is also critical of the conservation move-
ment for the same reason.

 38. Available at https://foresthistory.org/wp-content/uploads/2016/12/Blegen-2007_Willis 
-Roxanne.pdf [https://perma.cc/EY88-L2L3].
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Cook, Gregory F. “The Public Trust Doctrine in Alaska.” Journal of Environmental 
Law and Litigation 8 (1993): 1–49.

The public trust doctrine, which has ancient roots, posits that the sovereign holds 
in trust for public use some of the resources of its jurisdiction on behalf of its 
people. This article examines the public trust doctrine and its history in Alaska, 
where it was implicitly adopted into the state constitution.

Cornwall, Peter G., and Gerald McBeath, eds. Alaska’s Rural Development. Boulder, 
Colorado: Westview Press, 1982.

Among other things, the contributors of this work examine the experience of vil-
lage and regional corporations in the first ten years after the passage of ANCSA, 
and also use the North Slope Borough as an example of what local government 
can accomplish. It also touches on subsistence.

Haycox, Stephen W. “Economic Development and Indian Land Rights in Modern 
Alaska: The 1947 Tongass Timber Act.” Western Historical Quarterly 21, no. 1 
(February 1990): 20–46.

This article examines the history of the passage of the Tongass Timber Act, which 
was promulgated in order to exploit the timber reserves of Southeast Alaska. The 
author opines that the developers won the battle at the expense of the Native land 
title claims and environmental integrity.

Naske, Claus-M., and William R. Hunt. The Politics of Hydroelectric Power in 
Alaska: Rampart and Devil Canyon —A Case Study. Fairbanks, Alaska: Univer-
sity of Alaska, Institute of Water Resources, 1978.

This study reviews the efforts to develop three separate hydroelectric projects in 
Alaska. Government efforts, in Congress and by federal agencies, are examined, 
as well as rivalries between agencies and opposition to the projects.

Rural Justice

Alaska Rural Justice and Law Enforcement Commission. Initial Report and Rec-
ommendations of the Alaska Rural Justice and Law Enforcement Commission. 
Anchorage, Alaska: Alaska Native Justice Center, 2006.

This report provides a brief history of law enforcement in rural Alaska, reveals 
systemic obstacles to law enforcement in those areas, and makes specific recom-
mendations.

Angell, John E. Alaskan Village Justice: An Explanatory Study. Anchorage, Alaska: 
Criminal Justice Center, University of Alaska, 1979.39

This study looks at the differences between rural and urban Alaskan justice with 
a focus on the relationships among Native customs, formal laws, and crimes in 
Native communities.

Angell, John E. Public Safety and the Justice System in Alaskan Native Villages. 
Jonesboro, Tennessee: Pilgrimage Press, 1981.

As background to describing the challenges and approaches of Native villages 
regarding public safety, the author discusses the social control traditions that 
informed “bush justice.”

Carns, Teresa W. “A Picture of Rural Justice: Alaska Judicial Council Studies.” 
Alaska Justice Forum 10, no. 3 (Fall 1993): 1, 4–5.

 39. Available at https://scholarworks.alaska.edu/bitstream/handle/11122/4154/7909.01.ak_village 
.pdf?sequence=1 [https://perma.cc/FNA9-7VBP].
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This article examines the focus on rural justice issues through increased access to 
justice services beyond the presence of a Village Peace Officer (VPO) or a Village 
Public Safety Officer (VPSO), particularly by developing tribal courts or councils. 
The period of examination covers six years, from 1987, when the Alaska Judicial 
Council made access to justice services a top priority, until 1993.

Conn, Stephen. “The Extralegal Forum and Legal Power: The Dynamics of the 
Relationship – Other Pipelines.” In Raymond Fogelson and Richard Newbold 
Adams, eds., The Anthropology of Power: Ethnographic Studies from Asia, Ocea-
nia, and the New World. 217–24. New York, New York: Academic Press, 1977.

This brief article looks at the interplay between agents of outside power and tra-
ditional power in Native Alaskan communities. At the onset of American control 
of Alaska there was little American legal process applied in the Native villages, but 
over time village councils began collaborating extralegally with civil law enforce-
ment for dispute resolution (for example, reapplying power from the criminal 
justice system to resolve civil disputes).

Conn, Stephen. “Inuit Village Councils in Alaska: An Historical Model for Effec-
tuation of Aboriginal Rights?” Études Inuit/Inuit Studies 9, no. 2 (1985): 43–58.

This article looks at the role of council governance and tribal tradition for Alaska 
Natives after ANCSA and ANILCA and as they seek to assert and implement their 
Native rights.

Conn, Stephen. “Rural Legal Process and Development in the North.” In Theodore 
Lane, ed., Developing America’s Northern Frontier. 199–229. Lanham, Mary-
land: University Press of America, 1987.

In assessing the role of state law in meeting changing needs in the Alaskan village, 
the author explores the long-term relationship between Native Alaskan social 
control, hybrid forms of village-based extralegal authority, and town-based per-
sonnel representative of state legal processes.

Conn, Stephen, and Arthur E. Hippler. “Conciliation and Arbitration in the Native 
Village and the Urban Ghetto.” Judicature 58, no. 5 (1974–1975): 228–35.

After giving a brief history of Alaskan Native village councils, the article recounts 
the “village project,” a study by the authors looking at how the legal system could 
“broaden its access to native residents and at the same time allow the locus of 
decision making in the administration of justice to be retained in the village.”

Conn, Stephen, and Arthur E. Hippler. “Wedding U.S. Law to Eskimo Tradition.” 
Juris Doctor 4, no. 4 (1974): 40–45.

The authors comment on the “strange evolution” of village law in Alaska. In par-
ticular, they look at the erosion of Native village councils’ power to resolve minor 
local conflicts and offenses, with resolution moving from the village to the court 
system, which doesn’t always exercise the tact and cultural understanding of the 
village councils.

Connors, Joan F. “Resolving Disputes Locally in Rural Alaska.” Mediation Quarterly 
10, no. 4 (Summer 1993): 367–86.

This article, based on an Alaska Judicial Council evaluation of three organiza-
tions, looks at how rural Alaskan communities are establishing culturally appro-
priate dispute resolution organizations to meet local justice needs.

Di Pietro, Susanne. “Tribal Court Jurisdiction and Public Law 280: What Role for 
the Tribal Court in Alaska.” Alaska Law Review 10, no. 2 (December 1993): 
335–61.

The second section contains a history of tribal courts in Alaska.



518 LAW LIBRARY JOURNAL Vol. 110:4  [2018-21]

Hippler, Arthur, and Stephen Conn. “The Village Council and its Offspring: A 
Reform for Bush Justice.” UCLA-Alaska Law Review 5, no. 1 (Fall 1975): 22–57.

This article analyzes Native Alaskan values, attitudes, and “personality” with rela-
tion to their “law ways” from before contact, and then looks at the evolution of 
“village mechanisms for social control and law since then.” Section III looks at the 
historical development of Native Alaskan “mechanisms for dispute adjustment” 
and how eventually the Village Council declined as a dispute resolving forum.

Johnson, Carl H. “A Comity of Errors: Why John v. Baker Is Only a Tentative First 
Step in the Right Direction.” Alaska Law Review 18, no. 1 (June 2001): 1–57.

Along the way to proposing an alternative to the John v. Baker decision, this article 
also examines the role of tribal courts in administering justice in rural Alaska, 
examines the foundation of tribal sovereignty in Alaska, and analyzes the John case.

King, Rachel. “Bush Justice: The Intersection of Alaska Natives and the Criminal 
Justice System in Rural Alaska.” Oregon Law Review 77, no. 1 (Spring 1988): 
1–58.

The purpose of this article is to examine systemic aspects of the justice system in 
rural Alaska as a way to understand why the Alaska Native population is over-
represented in the Alaska prison system by a rate of nearly three to one. Aspects 
examined are: the attorney-client relationship; bail; the difficulty in participating 
in court proceedings; the tendency not to assert constitutional rights; jury selec-
tion and composition; sentencing; and probation compliance.

Lee, Nella. “Scattered Like Reindeer: Alaska Natives and the Loss of Autonomy.” 
In Jeffrey Ian Ross and Larry Gould, eds., Native Americans and the Criminal 
Justice System. 217–33. Boulder, Colorado: Paradigm Publishers, 2006.

This chapter looks at the effect of the Alaska Native Claims Settlement Act on 
crime control and loss of autonomy in the Alaskan Bush.

Marenin, Otwin. “Patterns of Reported Crime in Alaska Villages.” Alaska Justice 
Forum 8, no. 2 (Summer 1991): 1, 4–6, 8.

This article reports on research done into patterns of crime in Alaskan Native 
villages, based on incident files kept by Alaska State Troopers from January 1985 
through May 1990.

Russian Alaska

Black, Lydia T. Russians in Alaska, 1732–1867. Fairbanks, Alaska: University of 
Alaska Press, 2004.

This is a survey of the Russian experience in Alaska, from discovery until sale to 
the United States. There is occasional treatment of legal issues.

Burbank, Jane. “An Imperial Rights Regime: Law and Citizenship in the Russian 
Empire.” Kritika 7, no. 3 (Summer 2006): 397–431.

The author examines the Russian approach to and concept of law and custom. There 
were no natural rights. Instead, rights and duties were “assigned differentially to 
variously defined groups”40 across the empire, in which Russian imperial law would 
accommodate by selectively legalizing social institutions extant prior to absorption 
into the empire. This article does not refer to Alaska but helps to provide a back-
ground into the Russian legal mindset as it operated in their North American colony.

 40. Jane Burbank, An Imperial Rights Regime: Law and Citizenship in the Russian Empire, 7 
Kritjka 397, 402 (2006).
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Case, David S. “The Russian Legacy of the Alaska Native Claims.” In Barbara Sweet-
land Smith and Redmond J. Barnett, eds., Russian America: The Forgotten Fron-
tier. 237–43. Tacoma, Washington: Washington State Historical Society, 1990.

This brief chapter reviews the requirements for how to treat Native Alaskans in 
the three charters of the Russian America Company. Over time the classifications 
of the Natives showed improvement toward more benign treatment.

Casson, Richard F. Evolution of the Judicial System in 19th Century Imperial Russia. 
Submitted in Partial Requirement for Fulfillment of the Senior Scholar Pro-
gram, Colby College, 1960.41

Chapter one of this paper looks at the “Old Courts,” those prior to the judicial 
reforms of the mid-1860s, and therefore relevant to the period of the Russian-
American Company. While the paper does not offer any link to Alaska it does 
illuminate the legal system in which the company operated.

Dmytryshyn, Basil. “The Administrative Apparatus of the Russian-American Com-
pany, 1798–1867.” Canadian-American Slavic Studies 28, no. 1 (Spring 1994): 
1–52.

The Russian-American Company exercised economic and political control over 
the Russian settlements in Alaska. This article reviews the legal foundations of 
the administrative apparatus of the company under the act of incorporation and 
under different charters, as well as its legal responsibility toward the settlements. 
It also looks at the company’s rights, privileges, and obligations within the Russian 
Imperial government, as well as the government’s involvement in the company’s 
operations.

Grinëv, Andrei V. Translated by Richard Bland. “A Failed Monopoly: Management 
of the Russian-American Company, 1799–1867.” Alaska History 27, nos. 1-2 
(Spring/Fall 2012): 19–49.

This article presents a brief history of the RAC, which functioned as a hunting-
trading organization as well as a quasi-state agency, to the extent that the tsarist 
government authorized it to govern the land and population of Russian America.

Grinëv, Andrei V. Translated by Richard L. Bland. “The Dynamics of the Admin-
istrative Elite of the Russian-American Company.” Alaska History 17, nos. 1-2 
(Spring/Fall 2002): 1–25.

This article examines the transformation of the administrative structure of the 
Russian-American Company from a merchant organization to a specific state 
institution. The company became a military-bureaucratic monopoly and resem-
bled a guild rather than a capitalistic entity. It also looks at laws passed in 1844 to 
regulate the RAC.

Grinëv, Andrei V. Translated by Richard L. Bland. “The Kaiury: Slaves of Russian 
America.” Alaska History 15, no. 2 (Fall 2000): 1–18.

This article looks at the long history of using enslaved Native Alaskans (kaiury) to 
support the commercial activities of the Russians in North America, starting with 
Grigori Shelikhov’s first permanent Russian settlement on Kodiak Island in the 
1780s until the more enlightened 1820s when the kaiury became actual employees 
of the Russian-American Company.

 41. Available at http://digitalcommons.colby.edu/cgi/viewcontent.cgi?article=1044&context=sen
iorscholars (last visited Sept. 20, 2018).
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Grinëv, Andrei V. Translated by Richard Bland. “The Watchful Eye of Empire: 
Passport and Passport Control in Russian America.” Alaska History 23, nos. 
1-2 (Spring/Fall 2008): 21–34.

The total number of Russians in Russian Alaska was not high, 550 or so in all, 
for its entire history. What might have in another culture been seen as a land of 
opportunity was tightly controlled by the state, and it was the rigid passport sys-
tem that controlled the mobility of Russians and blocked their ability to settle in 
the colony. This article examines the history of the Russian passport system, with 
particular regard to the needs of the Russian Alaska Company and its employees.

Gsovski, Vladimir. “Russian Administration of Alaska and the Status of the Alas-
kan Natives.” Washington, D.C.: Government Printing Office, 1950.42

This study, which was requested by the Senate Committee on Interior and Insu-
lar Affairs, presents a history of Russian involvement in Alaska and contains, as 
Appendix 1, a survey of Russian laws dealing with Alaska, focusing primarily on 
how the Natives were to be treated.

Kalmykow, Alexandra. “Administration of Alaska by the Russians on the Eve of its 
Transfer to the United States.” MA diss., Columbia University, 1947.

While this dissertation gives an overview of the administration of the Russian-
American Company in the mid-nineteenth century, it also looks at how law was 
enforced by the company based on its corporate charter.

Kutscheroff, Samuel. “Administration of Justice Under Nicholas I of Russia.” Ameri-
can Slavic and East European Review 7, no. 2 (April 1948): 125–38.

This article offers a look at the pre-reform legal system of Imperial Russia. While 
it does not offer any link to Alaska, it does provide an overview of the legal system 
in which the Russian-American Company operated.

Liapunova, R.G. “Relations with the Natives of Russian America.” In S. Frederick 
Starr, ed., Russia’s American Colony. 105–43. Durham, North Carolina: Duke 
University Press, 1987. 

This article reviews, among other things, efforts to rein in the promyshlenniki 
(Russian trappers and fur traders) and encourage humane treatment of the 
Alaska Natives, issues of tribute laws applied to the Natives, and enslavement.

Lightfoot, Kent G. “Russian Colonization: The Implications of Mercantile Colonial 
Practices in the North Pacific.” Historical Archaeology 37, no. 4 (December 
2003): 14–28.

The author reviews the policies and practices applied by the Russian-American 
Company toward Native Alaskans. He also examines the corporate hierarchy 
and contrasts Russian trade practices and colonial encounters with British and 
American practices in North America.

Mazour, Anatole G. “The Russian-American Company: Private or Government 
Enterprise.” Pacific Historical Review 13, no. 2 (June 1944): 168–73.

The author of this article makes the argument that the Russian-American Com-
pany was not an entity of private enterprise, at least not by the nineteenth century, 
but instead an “agency of the crown.” In other words, it was a representative of the 
Russian imperial government in Alaska.

 42. Also issued as S. Doc. No. 152, 81st Cong., 2nd sess., 1950.
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Menzel, Dorothy. “Papers Relating to the Trial of Feodor Bashmakov for Sorcery at 
Sitka in 1829.” Kroeber Anthropological Society Papers 5 (1951): 6–25.

These papers are held in the manuscript collection of the Bancroft Library, Uni-
versity of California, Berkeley, and derive from the collection of historian Hubert 
Howe Bancroft. They were translated by his secretary, Ivan Petrov.43 They contain 
a copy of the charges to the Holy Synod, testimony, and other communications.

Miller, Gwenn A. Kodiak Kreol: Communities of Empire in Early Russian America. 
Ithaca, New York: Cornell University Press, 2010.

This book looks, in part, at the emerging community of Kodiak in the early years 
of Russian rule, 1780–1820. One focus is on the effort to control the complicated 
relations between the Native Alaskans and the colonializing Russians.

Okladnikova, E.A. “Science and Education in Russian America.” In S. Frederick 
Starr, ed., Russia’s American Colony. 218–48. Durham, North Carolina: Duke 
University Press, 1987. 

This article looks at voyages of discovery, scientific expeditions, and Russian edu-
cational programs in their American colony, both clerical and secular.

Sarafian, Winston Lee. “Russian-American Company Employee Policies and Prac-
tices, 1799–1867.” PhD diss., University of California, Los Angeles, 1970.

This dissertation looks at how the Russian-American Company treated its 
employees in all three categories, Russians, creoles (mixed heritage), and Native 
Alaskans. In its first charter (1799) the company was described as a “commercial 
corporation answerable to the emperor,” while under its second charter (1819) 
it came under government control, as did the policies for treating its employees.

Tikhmenev, P. A. Translated and edited by Richard A. Pierce and Alton S. Donnelly. 
A History of the Russian-American Company. Seattle, Washington: University of 
Washington Press, 1978.

This work, first published by naval officer Pyotr Aleksandrovich Tikhmenev in 
1863, is an indispensable source for information on the RAC, compiled in large 
part from primary sources, many of which are now lost. Of interest here is cover-
age of the corporate history, charter, rules for treatment of employees and Natives, 
settlement of border issues, etc.

Vinkovetsky, Ilya. Russian America: An Overseas Colony of Continental Empire, 
1804–1867. New York, New York: Oxford University Press, 2011.

This volume provides a history of the Russian presence in Alaska in the nineteenth 
century, with some focus on the colonial administration of the Russian-American 
Company, its relation to the imperial government, and its system of labor.

Vinkovetsky, Ilya. “The Russian-American Company as a Colonial Contractor for 
the Russian Empire.” In Alexei Miller and Alfred J. Rieber, eds., Imperial Rule. 
161–76. New York, New York: Central European University Press, 2004. 

The author describes the RAC as having a split personality, serving as both a colo-
nial administrator serving the Russian Empire and as a commercial enterprise, 
and as such distinct from the rest of the Russian imperial apparatus.

Wheeler, Mary E. “The Origins of the Russian-American Company.” Jahrbücher für 
Geschichte Osteuropas 14, no. 4 (December 1966): 485–94.

The author examines the foundations of the Russian-American Company in the 

 43. Ivan Petrov was notoriously unreliable, so some caution may be prudent when approaching 
documents he provided. For more information about Petrov, see Ricahrd A. Pierce, New Light on Ivan 
Petroff, Historian of Alaska, 59 P. N.W. Q. 1 (1968).
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mid-eighteenth century up to when it was granted a twenty-year monopoly by 
Tsar Paul in 1799.

Wheeler, Mary E. “The Russian American Company and the Imperial Govern-
ment: Early Phase.” In S. Frederick Starr, ed., Russia’s American Colony. 43–62. 
Durham, North Carolina: Duke University Press, 1987. 

This treatment examines the early years of the Russian-American Company 
through its formation, mergers, reports, imperial ukases, and charters in the 
eighteenth century.

Seal Hunting and the Bering Sea Crisis
¶7 The Pribilof Islands, located in the Bering Sea and part of Alaska, were a 

center for sealing, which was limited to the American Commercial Company and 
the Natives who lived there. It was a lucrative business, though not for the Alaska 
Native sealers who were forced to harvest tens of thousands of the fur seals each 
year under conditions of virtual slavery. The ACC tried to harvest the seals sustain-
ably but were outflanked by pelagic sealers—seal pirates, as it were—whose waste-
ful plunder threatened the continued viability of the once extensive herds. When 
Canadian British and Japanese sealers continued to poach pelagic seals both in and 
outside American waters, the American government authorized seizure of their 
ships, leading to a diplomatic crisis. It was ultimately resolved by the North Pacific 
Sealing Convention of 1911.
Bailey, Thomas A. “The North Pacific Sealing Convention of 1911.” Pacific Histori-

cal Review 4, no. 1 (March 1935): 1–14.
This article describes the problem of seal poaching, pelagic and on shore, and 
then provides a narrative of the successful efforts to protect the seal herds by 
international agreement.

Busch, Briton Cooper. The War Against the Seals: A History of the North American 
Seal Industry. Kingston and Montreal, Canada: McGill-Queen’s University 
Press, 1985.

While this book is mostly about sealing and its broader impact and its history in 
North America, an account is also given of the establishment of the Alaska Com-
mercial Company and opposition to its monopoly over sealing, the condition 
of the Aleuts in the Pribilof Islands and the laws that kept them there, and the 
Bering Sea dispute and arbitration between the United States and Great Britain.

Campbell, Charles S., Jr. “The Anglo-American Crisis in the Bering Sea, 1890–
1891.” The Mississippi Valley Historical Review 48, no. 3 (December 1961): 
393–414.

This article recounts the diplomatic arbitration to resolve the issue of pelagic seal 
poaching and establish rules.

Campbell, Charles S. “The Bering Sea Settlements of 1892.” Pacific Historical 
Review 32, no. 4 (November 1963): 347–67.

Taking fur seals in the Pribilof Islands was a common crime in the late nineteenth 
century, with international implications. This article gives an account of the reso-
lution of that problem.

Dorsey, Kurkpatrick. The Dawn of Conservation Diplomacy: U.S.-Canadian Wild-
life Protection Treaties in the Progressive Era. Seattle, Washington: University of 
Washington Press, 1998.

This volume contains a section on the North American Fur Seal Convention.
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Elliott, Henry W. “The Loot and Ruin of the Fur-Seal Herd of Alaska.” North Ameri-
can Review 185, no. 617 (June 21, 1907): 426–36.

Naturalist Henry Elliott was the first to sound the alarm regarding the decima-
tion of the pelagic fur seals of the Pribilof Islands and worked to protect them. 
This is a brief account of his efforts, and those of the United States government, 
to protect them.

Gay, James Thomas. American Fur Seal Diplomacy: The Alaskan Fur Seal Contro-
versy. New York, New York: Peter Lang Publishing, Inc., 1987.

This book examines the role of the fur seal in American diplomacy, with a focus 
on the controversy involving the United States, Great Britain, Japan, and Russia.

Gay, James T. “Harrison, Blaine and Cronyism.” Alaska Journal 3, no. 1 (Winter 
1973):  12–19.

This article looks at the corruption aspect, within the American administration, 
of the Bering Sea Crisis.

Gay, James Thomas. “Henry W. Elliott: Crusading Conservationist.” Alaska Journal 
3, no. 4 (Autumn 1973): 211–17.

This article reviews the life and efforts of Henry Elliott to save the Pribilof Islands 
fur seals from extinction.

Hinckley, Theodore C. “Rustlers of the North Pacific.” Journal of the West 2, no. 1 
(1963): 22–30.

This article is an account of the problem of pelagic seal poaching and the steps 
taken to resolve it and enforce the law.

Hornaday, William T. “The Rescued Fur Seal Industry.” Science 52, no. 1334 (July 
23, 1920): 81–82.

This brief celebratory piece notes the increase in the fur seal population in the 
Pribilof Islands year by year from 1912–1919.

Jordan, David Starr. The Fur Seals and Fur-Seal Islands of the North Pacific Ocean. 
Washington, D.C: Government Printing Office, 1898.

This is a lengthy report on the condition of the Fur Seal herds in the North Pacific, 
the history of sealing in the region, both terrestrial and pelagic, and its effect on 
the herds, and the international arbitration with the resulting regulations to pro-
tect and restore the herds.

Shalkop, Robert L. “Henry Wood Elliott: Fighter for the Fur Seals.” Alaska Journal 
13, no. 1 (Winter 1983): 4–12.

This article offers a brief account of the life and career of Henry Elliott, who tried 
to enforce laws that protected the pelagic fur seals of the Pribilof Islands and also 
exposed bad faith on the part of the administration of Benjamin Harrison, which, 
on the one hand offered to prohibit killing of seals pending arbitration with Great 
Britain, and on the other issued a secret permit to slaughter 60,000 seals.

Sherwood, Morgan. “Seal Poaching in the North Pacific: Japanese Raids on the 
Pribilofs, 1906.” Alaska History 1, no. 1 (Fall 1984): 45–51.

In the late nineteenth century and the first decade of the twentieth, the Japanese 
engaged in pelagic sealing in the North Pacific, including on and around Alaska’s 
Pribilof Islands (contemporaneously, “Seal Islands”), where it was illegal. This 
article recounts a fatal encounter by some sealers with federal enforcement on the 
islands, which led to American understanding that any permanent settlement of 
the pelagic sealing problem had to include the Japanese.
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Williams, Gerald O. The Bering Sea Fur Seal Dispute: A Monograph on the Maritime 
History of Alaska. Juneau, Alaska: Alaska Maritime Publications, 1984.

Apart from giving an account of the role of the Revenue Maritime and Cutter 
Service (today’s Coast Guard) and the industry of fur seal peltry, this monograph 
also focuses on the dispute between Canada and the United States with regard to 
pelagic sealing and its effect on the rookeries of the Pribilof Islands.

Slavery

Donald, Leland. Aboriginal Slavery on the Northwest Coast of North America. 
Berkeley, California: University of California Press, 1997.

This book presents a panoramic view of aboriginal slavery in the Pacific North 
Coast, including among the Tlingit and Haida. Among the treated topics are 
production of slaves, slave labor, transactions in slaves, and changes in slavery 
from 1780 to 1880.

Mitchell, Donald and Leland Donald. “Some Economic Aspects of Tlingit, Haida, 
and Tsimshian Slavery.” Research in Economic Anthropology 7 (1985): 19–35.

This article looks at the sources of slaves for the Tlingit, Haida, and Tsimshian, as 
well as their use as labor and commodities.

Paul, William L. “The Real Story of the Lincoln Totem.” The Alaska Journal, 1, no. 
3 (Summer 1971): 2–16.

In this article, William Paul, Tlingit lawyer, state legislator, and activist in the 
Alaska Native Brotherhood, disputes an account by James Wickersham that the 
Lincoln Totem pole was erected in 1883 by the Tlingits to honor Lincoln’s freeing 
of the slaves. He presents his evidence and concludes with an account of the trial 
that ended inter-tribal slavery in Alaska in 1886, In re Sah Quah.44

Townsend, Joan B. “Pre-Contact Political Organization and Slavery in Aleut Soci-
eties.” In Elisabeth Tooker and Morton H. Fried, eds., The Development of 
Political Organization in Native North America. 120–32. Philadelphia, Pennsyl-
vania: American Ethnological Society, 1983.

This chapter postulates that slavery was a pre-contact phenomenon and was not 
the result of pressure from the Russians.

The Spoilers
¶8 In 1901 a Republican national committeeman from North Dakota, Alexan-

der McKenzie, hit upon a scheme to profit off the Nome gold rush by jumping the 
gold claims of some Swedish nationals there, initially through the manipulation of 
the process in Congress to adopt a civil code for Alaska. When that failed, he had 
the help of a crooked federal judge in the U.S. District Court for Nome, Arthur 
Noyes, who ruled that “foreigners” could not legitimately stake mining claims. He 
was reversed by the U.S. Court of Appeals in California but McKenzie ignored the 
ruling and continued to take gold from the mines. The Court of Appeals had 
McKenzie arrested, found him in contempt, and sentenced him to a year in jail. 
After serving three months he was pardoned by President McKinley. Law and 
order was eventually restored through the effort of Judge James Wickersham.

 44. 31 F. 327 (D. Alaska 1886).



525Vol. 110:4  [2018-21] SOURCES OF ALASKA LEGAL HISTORY: AN ANNOTATED BIBLIOGRAPHY, PART II

Beach, Rex E. The Looting of Alaska: The True Story of a Robbery by Law. Place of 
publication not identified, 1906 (Typewritten copy of articles from the Apple-
tons’ Booklovers magazine of Jan.–May 1906).

This is an account of the 1900 effort of the “Spoilers.”
Campbell, Robert W. “Brigandage by Judicial Process; An Incident in Alaskan Judi-

cial History.” Illinois Law Review 17, no. 5 (1923): 345–68.
This is an account of the “Spoilers” based mostly “upon the records, and opinions 
of the courts in the proceedings before them . . . .” The author, who participated in 
some of the proceedings, also interviewed some of the interested parties.

Cole, Terrence Michael. “A History of the Nome Gold Rush: The Poor Man’s Para-
dise.” PhD diss., University of Washington, 1983.

This dissertation provides a history of the Nome gold rush as well as an account 
of life in Nome during that time. It also treats, at some length, the conspiracy of 
the Spoilers.

Frederick, David C. Rugged Justice: The Ninth Circuit Court of Appeals and the 
American West, 1891–1941. Berkeley, California: University of California Press, 
1994.

Chapter 4, “Intrigue at Anvil Creek,” is an account of the Spoilers and the role of 
the Ninth Circuit in maintaining its authority over the subordinate federal court 
in Alaska in In re Noyes.45

Helms, Andrea R.C., and Mary Childers Mangusso. “The Nome Gold Conspiracy.” 
Pacific Northwest Quarterly 73, no. 1 (January 1982): 10–19.

The authors opine that there is a popularly understood (and not disputed) pattern 
to gold rushes: miners precede civil government, greed and violence ensue, min-
ers’ meetings provide the only law, vigilance committees are formed to enforce 
that law, confrontation with the bad guys follows. Nome, in their view, was some-
thing of an exception. While government authority broke down there wasn’t the 
resort to vigilantism seen elsewhere but a reliance on legal process, which was, in 
the end, how the plans of the “Spoilers” were spoiled.

Lillo, Waldemar Engvald. “The Alaska Gold Mining Company and the Cape Nome 
Conspiracy.” PhD diss., University of North Dakota, 1935.

This analysis relies on court opinions, records, and transcripts, as well as Congres-
sional materials, to give an account of the “Spoilers.” Special attention is given to 
the U.S. District Court for Nome, the legal battle for the mines, and the assertion 
of authority by the Circuit Court of Appeals.

McCown, Dennis. “The Crime of 1900 & its Role in the Establishment of Civil Law 
in Alaska.” Alaska Bar Rag 26, no. 3 (May–June 2002): 19–21.

This article is an account of the “Spoilers,” disgruntled miners who were backed 
by a United States Senator and tried to forcibly take claims staked by “foreigners.”

McKee, Lanier. The Land of Nome: A Narrative Sketch of the Rush to our Bering Sea 
Gold-Fields, the Country, its Mines and its People, and the History of a Great 
Conspiracy 1900–1901. New York, New York: Grafton Press, 1902.46

This book is a history of the 1900 Nome gold rush, including a treatment of the 
mining laws concerning Alaska, and a lengthy contemporaneous look at the effort 
to jump claims by the “Spoilers.”

 45. 121 F. 209 (9th Cir. 1902).
 46. Available at http://catalog.hathitrust.org/api/volumes/oclc/15312045.html [https://perma.cc 
/C4UM-KWX2].
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Morrow, William W. “The Spoilers.” California Law Review 4, no. 2 (January 1916): 
89–113.

Justice Morrow, of the United States Court of Appeals for the Ninth Circuit, 
delivered an account of the “Spoilers” to the University of California’s School 
of Jurisprudence Law Association on November 19, 1915. The California Law 
Review published text of the address in full.  

Subsistence

Anderson, Robert T. “Sovereignty and Subsistence: Native Self-Government and 
Rights to Hunt, Fish, and Gather After ANCSA.” Alaska Law Review 33, no. 2 
(December 2016): 187–227.

This article provides a history of Alaska Native rights prior to the passage of 
ANCSA as well as a history of ANCSA and its effect on tribal sovereignty and 
subsistence rights, and examines judicial and legislative treatment of Alaska 
Native sovereignty and subsistence uses post-ANCSA.

Atkinson, Karen J. Note. “The Alaska National Interest Lands Conservation Act: 
Striking the Balance in Favor of ‘Customary and Traditional’ Subsistence Uses 
by Alaska Natives.” Natural Resources Journal 27, no. 2 (Spring 1987): 421–40.

The purpose of this note is to examine the subsistence provisions of ANILCA and 
trace the nature of Native hunting and fishing rights, including the federal provi-
sions established to protect them.

Behnke, Steven. “Alaska’s Contested Rural Landscapes and the Subsistence Claims 
of Alaska Natives.” In Kate Berry and Martha L. Henderson, eds., Geographi-
cal Identities of Ethnic America: Race, Space, Place. 149–73. Las Vegas, Nevada: 
University of Nevada Press, 2002.

Alaska is one of several regions in the world with significant indigenous popula-
tions that rely heavily on hunting and fishing. While reviewing competing ideas 
of various groups in the subsistence dispute, this article also presents a political 
and legal history of the issue.

Behnke, Steven R. How Alaska’s Subsistence Law is Working: Comparing Its Imple-
mentation Before and After 1992. Juneau, Alaska: Alaska Department of Fish 
and Game, Division of Subsistence, 1996.

The purpose of this report is to examine the implementation of Alaska’s 1992 
subsistence law for the 1996 Alaska State Legislature as it contemplated reautho-
rization. As part of the examination the author also looks at the 1978 and 1986 
subsistence laws.

Boardman, James Merithew. “McDowell v. State of Alaska: Is a Limited Entry Sub-
sistence System on the Horizon?” Willamette Law Review 26, no. 4 (Fall 1990): 
999–1018.

The Alaska Supreme Court in McDowell 47 “struck down legislation that granted 
exclusive subsistence rights to rural residents.” This article gives the history of 
that litigation in the context of the Alaska Constitution and ANILCA.

Bridges, Karen. “Uncooperative Federalism: The Struggle Over Subsistence and 
Sovereignty in Alaska Continues.” Public Land & Resource Law Review 19 
(1998): 131–58.

This article looks, in part, at how Alaskan political, cultural, and legal history 
contributed to a “current crisis” over subsistence and state sovereignty in Alaska.

 47. 785 P.2d 1 (Alaska 1989).
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Bruzzese, M. Lynne. Comment. “U.S. v. Alexander: Defining and Regulating ‘Sub-
sistence Use’ of Resources Among Alaska Natives.” Natural Resources Journal 
33, no. 2 (Spring 1993): 461–91.

This comment examines United States v. Alexander,48 which held that “subsistence 
use” by Alaskan Natives, as defined under ANILCA, could be used as a defense 
against prosecution by the state for regulatory violation. It also gives a brief cover-
age to the development of regulatory schemes in Alaska that impacted the Natives’ 
subsistence way of life, and describes the “broader context of the culture and tra-
ditional practices of rural residents in southeast Alaska.”49

Bryner, William M. Note. “Toward a Group Rights Theory for Remedying Harm 
to the Subsistence Culture of Alaska Natives.” Alaska Law Review 12, no. 2 
(December 1995): 293–334.

This note reviews federal and Alaska subsistence laws as they developed and con-
cludes that both sometimes restrict it, and approach subsistence culture in Alaska 
as an individual right rather than a collective right.

Case, David S. “Subsistence and Self-Determination: Can Alaska Natives Have a 
More ‘Effective Voice’?” University of Colorado Law Review 60, no. 4 (1989): 
1009–35.

This article gives an account of how the unwritten rules of Alaska Native fishing 
and hunting were replaced by formal rules, thus hindering tribal self-determina-
tion. Three regulatory regimes are reviewed with regard to opportunities for “co-
management” of wildlife: the Alaska National Interest Lands Conservation Act 
(ANILCA), the Marine Mammal Protection Act, and the Alaska Eskimo Whaling 
Commission.

Caulfield, Richard A. “Alaska’s Subsistence Management Regimes.” Polar Record 28, 
no. 164 (1992): 23–32.

This article examines subsistence management regimes in Alaska following the 
McDowell v. Alaska50 decision. Along the way it reviews ANILCA’s framework for 
subsistence in Alaska, and the McDowell decision itself.

Caulfield, Richard A. “The Role of Subsistence Resource Commissions in Manag-
ing Alaska’s New National Parks.” In Milton M. R. Freeman and Ludwig N. 
Carbyn, eds., Traditional Knowledge and Renewable Resource Management in 
Northern Regions. 55–64. Edmonton, Alberta: IUCN Commission on Ecology, 
Boreal Institute for Northern Studies, 1988.

Part of the purpose of the Alaska National Interest Lands Conservation Act of 
1980 was to enhance the role of Native people in managing renewable resources. 
Section 808 established “subsistence resource commissions” to leverage local 
knowledge and expertise in the management of new national park units in Alaska. 
This paper examines the role of seven of those commissions.

Conn, Stephen, and Steve J. Langdon. “Retribalization as a Strategy for Achieve-
ment of Group and Individual Social Security in Alaska Native Villages—with 
a Special Focus on Subsistence.” In Benda-Beckmann, Franz von, et al., eds., 
Between Kinship and the State: Social Security and Law in Developing Countries. 
437–50. Providence, Rhode Island: Foris Publications, 1988.

 48. 938 F.2d 942 (9th Cir. 1991).
 49. M. Lynne Bruzzese, Comment. U.S. v. Alexander: Defining and Regulating “Subsistence Use” 
of Resources Among Alaska Natives, 33 Nat. Resources J. 461, 462 (1993).
 50. Supra note 46.
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According to the authors there are two types of retribalization. The first is official 
federal recognition, the second is a reconstitution of a shared and traditional cul-
tural system. This paper looks at the strategies of Alaska Natives seeking to pro-
mote general welfare, including social security, through both understandings of 
retribalization. The authors also look at the development of the legal-regulatory 
scheme, as well as efforts by specific communities.

Fall, James A. “The Division of Subsistence of the Alaska Department of Fish and 
Game: An Overview of its Research Program and Findings.” Arctic Anthropol-
ogy 27, no. 2 (1990): 68 –92.

This article provides an overview of the state and federal legislation that gives 
preference to subsistence uses in resource management, reviews research meth-
ods with findings regarding mixed subsistence-based economies in Alaskan 
villages, and illustrates how some of the data have been applied to management 
decisions.

Huntington, Henry P. Wildlife Management and Subsistence Hunting in Alaska. 
Seattle, Washington: University of Washington Press, 1992.

In reviewing the tension between Native Alaskan subsistence hunting and fed-
eral, state, and local regulatory regimes the author also provides a brief history 
of Alaska game laws and regulations. The author also reviews federal, state, and 
local management of wildlife in northern Alaska and the North Slope Borough.

Kancewick, Mary, and Eric Smith. “Subsistence in Alaska: Toward a Native Prior-
ity.” University of Missouri at Kansas City Law Review 59, no. 3 (Spring 1991): 
645–77.

This article explores the nature of Alaska Native “subsistence” and its legal history 
in legislation, administrative decisions, and court cases.

Kelso, Dennis D. Technical Overview of the State’s Subsistence Program. Technical 
Paper Number 64. Juneau, Alaska: Alaska Department of Fish and Game, Divi-
sion of Subsistence, 1981.

This paper reviews the State of Alaska’s subsistence policy and regulatory devel-
opment before and after enactment of the state’s subsistence statutes.

Langdon, Steve J. Alaskan Native Subsistence: Current Regulatory Regimes and 
Issues. Paper for Roundtable Discussion of Subsistence, October 10–12, 1984, 
Anchorage, Alaska. Vol. 19. Anchorage, Alaska: Alaska Native Review Com-
mission, 1984.51

Following a discussion of customary and traditional subsistence practices in 
Alaska, this paper provides a historical overview of state and federal subsistence 
management regimes in Alaska.

McLeod, Mary Beth. “The Subsistence Debate in Alaska: Who Will Control Navi-
gable Waters?” Hastings West-Northwest Journal of Environmental Law and 
Policy 3, no. 2 (Winter 1996): 355–70.

This article includes a brief statutory history of ANCSA and a “History of the 
Rural Preference and its Clash with the Alaska Constitution.”

Naiman, Joris. “ANILCA Section 810: An Undervalued Protection for Alaskan 
Villagers’ Subsistence.” Fordham Environmental Law Journal 7, no. 2 (Spring 
1996): 211–350.

 51. Available at http://library.alaska.gov/hist/hist_docs/docs/asl_KF8208_A46_1984_VOL_XIX 
.pdf [https://perma.cc/9676-9TYR].
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This lengthy article provides background and history of the inclusion of Title VII, 
section 810 in ANILCA, the section requiring federal agencies to protect subsis-
tence in their land-development decisions.

Noble, Heather. “Tribal Powers to Regulate Hunting in Alaska.” Alaska Law Review 
4, no. 2 (December 1987): 223–75.

This article describes how the state Board of Game in Alaska contemporaneously 
wrote regulations applicable to remote villages, and then reviewed federal Indian 
law defining territorial jurisdiction of tribes to determine whether that federal law 
can preempt state law, and then applied those principles to Alaska tribal govern-
ments.

Peel, Ryan T. Note and Comment. “Katie John v. United States: Balancing Alaskan 
State Sovereignty With a Native Grandmother’s Right to Fish.” BYU Journal of 
Public Law 15, no. 2 (2001): 263–79.

Provides historical background to subsistence rights in Alaska and the facts of the 
Katie John case before analyzing the opinion.

Rearden, Jim. “Subsistence: A Troublesome Issue.” Alaska (July 1978): 5–6, 84–88.
This article contemplates the nuances in defining “subsistence” in Alaska and 
among different constituencies.

Rinaldi, Catherine A. “Amoco Production v. Village of Gambell: The Limits to 
Federal Protection of Native Alaskan Subsistence.” Virginia Journal of Natural 
Resources Law 7, no. 1 (Fall 1987): 147–73.

While a procedural provision in ANILCA52 was designed to protect the subsis-
tence interests of Alaskan Natives, the U.S. Supreme Court held in its Gambell53 
decision that it does not apply to the sale of oil and gas leases on the outer conti-
nental shelf. This article in part reviews the decision and the various lower court 
opinions that led up to it.

Sacks, Jeremy David. “Culture, Cash or Calories: Interpreting Alaska Native Subsis-
tence Rights.” Alaska Law Review 12, no. 2 (December 1995): 247–91.

As part of an examination of subsistence laws in Alaska the author provides an 
overview of the history of federal policy toward Alaska Natives, as well as an 
analysis of federal and state subsistence laws, including the Alaska Native Claims 
Settlement Act (ANCSA), 1971, and the Alaska National Interest Lands Conser-
vation Act (ANILCA), 1980.

Shapiro, David G. “Jurisdiction and the Hunt: Subsistence Regulation, ANILCA 
and Totemoff.” Alaska Law Review 14, no. 1 (June 1997): 115–40.

The author reviews the history of the conflict of laws between state and federal 
court holdings with regard to jurisdiction in Alaska subsistence cases. He also 
reviews the history and holding of the Totemoff case,54 in which native subsistence 
hunters were convicted under state law for hunting deer on federal land.

Thériault, Sophie, Ghislan Otis, Gérard Duhaime, and Christopher Furgal. “The 
Legal Protection of Subsistence: A Prerequisite of Food Security for the Inuit of 
Alaska.” Alaska Law Review 22, no. 1 (June 2005): 35–87.

This article reviews the development of the subsistence debate in Alaska, and 
analyzes the effects of resource management regimes on Native food security. It 
also demonstrates the need for legal protection of subsistence.

 52. 16 U.S.C. §§ 3101–3233 (2012).
 53. 480 U.S. 531 (1987).
 54. Totemoff v. Alaska, 905 P.2d 954 (Alaska 1995), cert. denied, 517 U.S. 1244 (1996).
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Thornton, Thomas F. “Alaska Native Subsistence: A Matter of Cultural Survival.” 
Cultural Survival Quarterly 22, no. 3 (Fall 1998) [np].55

This article reviews the historical and legal framework for native subsistence rights 
in Alaska, as well as the federal trust responsibility for native subsistence rights.

Thornton, Thomas F. “Subsistence in Northern Communities: Lessons from 
Alaska.” Northern Review 23 (Summer 2001): 82–102.56

In looking at the roots of a subsistence crisis in Alaska Native culture, the author 
examines the effect of ANCSA and ANILCA on Native hunting and fishing rights, 
as well as conflicts between state and federal governments over rural preference.

Twitchell, Marlyn J. “Amoco Production Co. v. Village of Gambell: Federal Sub-
sistence Protection Ends at Alaska’s Borders.” Environmental Law 18, no. 3 
(Spring 1988): 635–64.

This article provides a history of ANILCA and ANCSA, a history of oil and gas 
leasing on the outer continental shelf, and a review of the Amoco Production 
decision.57

Voluck, David Avraham. “First People of the Tongass: Law and the Traditional 
Subsistence Way of Life.” In Carolyn Servid and Donald Snow, eds., The Book 
of Tongass. 89–118. Minneapolis, Minnesota: Milkweed Editions, Distributed 
by Publishers Grou West, 1999.

This chapter briefly describes traditional property law. It also gives treatment to 
the land claims movement and the effect of ANCSA on traditional property own-
ership and the subsistence way of life, as well as the revival of subsistence rights in 
the Tongass resulting from the passage of Title VIII of ANILCA.

Wolfe, Robert J. “Subsistence and Politics in Alaska.” In Alexander B. Dolitsky, 
ed. Politics and Environment in Alaska. 13-28. Juneau, Alaska: Alaska-Siberia 
Research Center.

The author reviews the differences between subsistence approaches in unroaded, 
rural areas of Alaska where the cultural majority are Alaska Native groups, and 
urban, roaded areas where the “Euro-American political system” holds sway.

Worl, Rosita. “Competition, Confrontation, and Compromise: The Politics of Fish and 
Game Allocations.” Cultural Survival Quarterly 22, no. 3 (September 1998) [np].58

This article briefly reviews the history of Native Alaskan subsistence rights, 
including compromise and conflict with non-Natives. In other words, a struggle 
between sides trying not to give up something: Native Alaskans giving up some-
thing they have as against non-Natives giving up something they want.

Suffrage

Flanders, Chad. “How Do You Spell M-U-R-K-O-W-S-K-I? Part I: The Question of 
Assistance to the Voter.” Alaska Law Review 28, no. 1 (June 2011): 1–28.59

 55. Available at https://www.culturalsurvival.org/publications/cultural-survival-quarterly/alaska 
-native-subsistence-matter-cultural-survival [https://perma.cc/8ZTA-YY2P].
 56. Available at http://web.pdx.edu/~tthornto/text_files/Northern%20Review%20Article.pdf 
[https://perma.cc/7W53-TEN5].
 57. Supra note 52.
 58. Available at https://www.culturalsurvival.org/publications/cultural-survival-quarterly/com 
petition-confrontation-and-compromise-politics-fish-and [https://perma.cc/LAE9-8J6H].
 59. Available at http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1022&context=alr 
(last visited Sept. 20, 2018).
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This article gives background into the successful write-in campaign for re-election 
by U.S. Senator Lisa Murkowski and issues of voter assistance in associated litigation.

Harrison, Gordon S. “Alaska’s Constitutional ‘Literacy Test’ and the Question of 
Voting Discrimination.” Alaska History 22, nos. 1-2 (Spring/Fall 2007): 23–38.

This article examines the history and application of Article V, section 1 (removed 
by amendment in 1970) of the Alaska Constitution, which required voter ability 
to “read or speak the English language.” The author concludes that the literacy test 
was not intended to be discriminatory, was not implemented in a discriminatory 
manner, and was not the reason Alaska was covered by the “preclearance” section 
of the Voting Rights Act.

Haycox, Stephen W. “William Paul, Sr., and the Alaska Voter’s Literacy Act of 1925.” 
Alaska History 2, no. 1 (Winter 1986): 17–37.

Tlingit activist and politician William Paul was able to put together enough of a 
political base in the 1920s to win elections, threatening the established, and often 
racist, political order in Alaska. This article examines the effort to diminish Native 
power by passing a literacy test for voters.

Landreth, Natalie, and Moira Smith. “Voting Rights in Alaska: 1982–2006.” South-
ern California Review of Law and Social Justice 17, no. 1 (Fall 2007): 79–129.

This report covers the history of racial discrimination in Alaska, the difficulties 
faced by Natives in voting and everyday life, and the general minority voting 
experience under the Voting Rights Act in Alaska under the minority language 
and preclearance provisions of the Constitution.

Paul, Frederick. Historical Bar. “They Won’t Let Me Vote.” Alaska Bar Rag 12, No 2 
(May 1988): 11, 13.

The author tells the family story of how his grandmother and her friend Charley 
Jones, both Tlingits, were arrested when Charley Jones voted in 1922. They were 
successfully defended at trial by William Paul, the author’s father.

Taxes

Alaska Legislative Council. Revenue and Taxation in Alaska, Part I: A Handbook. 
Juneau, Alaska: Alaska Legislative Council, 1962.

This report to the Alaska legislature gives a brief history of several taxes in Alaska 
as well as a snapshot of where things stood at the time. (Part II evaluates the data 
collected and makes recommendations.)60

Cole, Terence M. Blinded By Riches: The Permanent Funding Problem and the Prud-
hoe Bay Effect. Anchorage, Alaska: Institute of Social and Economic Research, 
University of Alaska Anchorage, 2004.61

This report examines the tax history of Alaska, from the territorial period into 
statehood, financial arguments for and against statehood, and the necessity of 
taxes as a step toward, and price for, statehood.

Groh, Cliff. “The Income Tax and How It Fits in Alaska’s History and Future.” 
Alaska Bar Rag 41, no. 1 (January–March 2017): 7.

This brief article reviews the history of the income tax in the Territory and State 
of Alaska, including its repeal in 1980 after a big flush of oil money.

 60. Alaska Legislative Council, Revenue and Taxation in Alaska, Part II: Evaluation and 
Recommendations (1962).
 61. Available at https://pubs.iseralaska.org/media/77ca1c3f-ac11-4b21-bddd-ae329ee6de82 
/blindedbyriches.pdf [https://perma.cc/6D8Z-8TLQ].
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Torts

Galbraith, Peter A. Denali Justice. Place of publication not identified: Peter A. Gal-
braith, 2014.

In December 1981 a small air taxi crashed at 10,000 feet on Denali. The four pas-
sengers survived and were quickly located. However, even though the weather 
was good no rescuers appeared and no emergency supplies were delivered for 
four days until rescuers finally arrived. This book tells the tale of the civil action 
that was tried two years later against the Army, Air Force, Federal Aviation 
Administration, and National Park Service.

Ingraham, Millard F. “Damages for Wrongful Death in Alaska.” Part 1. Alaska Law 
Journal 4, no. 8 (August 1966): 113–14.

This three-part survey of wrongful death awards in Alaska looks at the history of 
the practice in Alaska from the territorial period until publication and concludes 
with some jury instructions.

Ingraham, Millard F. “Damages for Wrongful Death in Alaska.” Part 2. Alaska Law 
Journal 4, no. 9 (September 1966): 129–31, 144.

Ingraham, Millard F. “Damages for Wrongful Death in Alaska.” Part 3. Alaska Law 
Journal 4, no. 10 (October 1966): 145–46.

Keyes, Laurence. “Alaska’s Apportionment of Damages Statute: Problems for Liti-
gants.” Alaska Law Review 9, no. 1 (June 1992): 1–40.

Among other things, this article traces the development of torts in Alaska prior to 
the passage of the Alaska Tort Reform Act in 1986,62 and then looks at the legisla-
tive intent of the act itself.

Transportation

Bernhardt, Joshua. The Alaskan Engineering Commission: Its History, Activities 
and Organization. Institute for Government Research, Service Monographs of 
the United States Government, no. 4. New York, New York: D. Appleton and 
Company, 1922.63

This treatment reviews the history of railroad building in Alaska that preceded 
the establishment of a federal commission, including the movement for construc-
tion of a government railroad and the passage of federal legislation in 1898 that 
provided for rights of way. Provision for a commission was made in the legisla-
tion creating the Territory of Alaska in 1912. The author then defines the com-
mission and its work.

Naske, Claus-M. Paving Alaska’s Trails: The Work of the Alaska Road Commission. 
Lanham, Maryland: University Press of America, Inc., 1986.

The author traces the development of the Alaska Road Commission in its various 
incarnations, from establishment in 1905 as part of the War Department through 
its inclusion in the Bureau of Public Roads in the federal Commerce Department 
in 1956. After statehood it became the State of Alaska Department of Highways. 
The author provides encyclopedic coverage of federal and state policy, and a nar-
rative tale of the work. The book contains an appendix listing laws relating to 
road construction in Alaska.

 62. 1986 Alaska Sess. Laws, ch. 139. 
 63. Available at https://archive.org/stream/alaskanengineeri00bern#page/n0/mode/2up (last 
visited Sept. 20, 2018).
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Naske, Claus-M. “Tolls and Trouble: The Alaska Road Commission vs. the Alaska 
Railroad.” Northern Engineer 15, no. 1 (Spring 1983): 8–13, 26–28.

Regulation came to the Richardson Highway after the Alaska Road Commission 
was transferred from the War Department to the Department of the Interior. 
Among the regulations were vehicle licensing requirements and tolls for commer-
cial use, perhaps to equalize competition with railroad rates. This article relates 
the saga of the unpopular tolls.

Wilson, William H. “The Alaska Railroad and Coal.” Pacific Northwest Quarterly 
73, no. 2 (April 1982): 66–77.

This article reviews the attempt to use Congressional legislation to pave the way 
for railroad development in Alaska to stimulate resource extraction, particu-
larly coal, and the bill was intended to exclude monopolists from exploiting the 
resource. In the end, coal production never really took off in Alaska because, 
while abundant, it was difficult and expensive to mine, and was of inferior quality.

Wilson, William H. “The Mayo Ore Deal: An International ‘Gentleman’s Agree-
ment.’” Alaska Journal 9, no. 1 (Winter 1979): 74–80.

The opening of the Alaska Railroad to through traffic from Seward to Fairbanks 
led to competition for shipping in the Alaska interior with the White Pass & 
Yukon Route, a Canadian rail line, and their affiliated trading companies. An 
ore traffic agreement between them seemed to clear the way for more harmoni-
ous competition. This article looks at how the agreement came about and how it 
worked in practice.

Wilson, William H. Railroad in the Clouds: The Alaska Railroad in the Age of Steam, 
1914–1945. Boulder, Colorado: Pruett Publishing Company, 1977.

The Alaska Railroad was the only railroad built in the United States by the fed-
eral government (with the exception of the Panama Canal Zone), a massive and 
unique experiment in nationally directed economic development. While most of 
this well-illustrated book is about the political and engineering aspects of building 
the ARR, it also provides information about the Alaska Engineering Commission, 
particularly its establishment and its role in recommending routes for developing 
Alaska’s resources.

Wohlforth, Eric. “Alaska’s First Big Fiscal Venture: The Financing of the State Ferry 
System.” Alaska History 25, no. 2 (Fall 2010): 47–55.

With the demise of the steamship passenger service in Alaska in 1954 a ferry 
system was contemplated to provide a needed transportation network and attract 
investors to the state. Following statehood the First Legislature sent bond issues 
to the public for a vote, including $18 million for ferries. This article recounts the 
process and the electoral victory.

Whaling

Bliss, Kevin J. Note. “International Whaling Commission Regulations and the 
Alaskan Eskimo.” Natural Resources Journal 19, no. 4 (October 1979): 943–56.

The author gives a thumbnail history of the International Whaling Commission 
ban on whaling in general and the IWC ban on aboriginal whaling, followed by 
an account of the Inupiat suit against the federal government in Adams v. Vance.64

 64. 570 F.2d 950 (D.C. Cir. 1978).
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Freeman, Milton M. R., et al. Inuit, Whaling, and Sustainability. Walnut Creek, 
California: Alta Mira Press, 1998.

While this book explores cultural clashes over whaling it also reviews interna-
tional laws, covenants, conventions, and strategies as well as management of 
whaling in Alaska.

Huntington, Henry P. The Alaska Eskimo Whaling Commission: Effective Local 
Management of a Subsistence Resource. Cambridge, England: Scott Polar 
Research Institute, University of Cambridge, 1989.

In response to the International Whaling Commission repeal of the Alaska Native 
exemption for hunting bowhead whales, the Alaska Natives formed the Alaska 
Eskimo Whaling Commission, which developed its own management plan for 
the harvest of bowheads. This paper examines the development of the AEWC, its 
management of whaling, and implications for other local wildlife management 
arrangements.

Leibhardt, Barbara. “Among the Bowheads: Legal and Cultural Change of Alaska’s 
North Slope Coast to 1985.” Environmental Review 10, no. 4 (Winter 1986): 
277–301.

This article looks at the controversy over the regulation, access, and control of 
whales and how it affects the fate of Inupiat society. In particular, it looks at how 
the evolution of Western notions of species protection, in particular the whales, 
conflicted with Inupiat cultural needs—a narrowing of the cultural significance 
of whaling to “subsistence harvesting.” History, cultural perspectives, and legal 
history are reviewed and explored.

Mason, Milo. “The Bowhead Whale Controversy: Background and Aftermath of 
Adams v. Vance.” Harvard Environmental Law Review 2 (1977): 363–88.

This article examines the background, history, and competing legal interests in 
the Adams v Vance65 litigation, in which representatives of Alaska Native bowhead 
hunters fought for the Secretary of State to file an objection to the International 
Whaling Commission prohibition on Native subsistence hunting of bowheads.

Michie, Preston. Note. “Alaskan Natives: Eskimos and Bowhead Whales: An 
Inquiry into Cultural and Environmental Values that Clash in Courts of Law.” 
American Indian Law Review 7, no. 1 (1979): 79–114.

This note looks primarily at whaling and native whaling but also includes a look 
at the Adams v. Vance decision and its fallout with regard to native whaling in 
Alaska.

Rosenblatt, Nathaniel M. “The Federal Trust Responsibility and Eskimo Whaling.” 
Environmental Affairs 7, no. 3 (1979): 505–44.

While this article focuses primarily on the “balancing of interests that must be 
undertaken when examining the conflict between Eskimos seeking to preserve 
their subsistence culture and those people desiring to protect the bowhead 
whale,” it examines some case law affecting Alaska Native rights to bowhead 
hunting. It also offers a brief history of federal trust responsibility to the Native 
Alaskans.

 65. Id. 
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Wilderness

Allan, Timo Christopher. “Locked Up!: A History of Resistance to the Creation of 
National Parks in Alaska.” PhD diss., Washington State University, 2010.66

This dissertation reviews the history of opposition to the creation of national 
parks in Alaska, from the nineteenth century up to and including the passage of 
ANCSA and ANILCA. There had long been tension between residents of the ter-
ritory and the federal government but the idea that Alaska was for Alaskans alone 
became more and more entrenched following statehood.

American Forestry Association. “The Fight for Alaska’s Forests.” American Forestry 
28 (April 1922): 200–07.

This article is about a proposed transfer of National Forests in Alaska from the 
Department of Agriculture to the Interior Department. A statement by Secretary 
of the Interior Albert Fall is included in part, claiming that he has been the subject 
of a propaganda attack. The American Forestry Association uses their space in 
the article to deny that assertion and musters statements in support from other 
government officials.

Brinkley, Douglas. The Quiet World: Saving Alaska’s Wilderness Kingdom, 1879–
1960. New York, New York: Harper Perennial, 2011.

This book tells the complex story of how public policy and conservation evolved 
to protect wilderness lands in Alaska, from just prior to territorial status up until 
the Eisenhower administration’s designation of the Arctic National Wildlife 
Region (later the Arctic National Wildlife Refuge) soon after statehood, the first 
time a federal unit was preserved solely by the application of ecological principles.

Catton, Theodore. A Fragile Beauty: An Administrative History of Kenai Fjords 
National Park. Seward, Alaska: Kenai Fjords National Park, National Park Ser-
vice, U.S. Department of the Interior, 2010.

The Alaska Statehood Act of 1958 set up a process of land-use planning and land 
allocations, which culminated in the Alaska National Interest Lands Conservation 
Act of 1980 (ANILCA). Among other things it established Kenai Fjords National 
Park. This publication recounts some of that history and reviews the challenges 
that distinguish Kenai Fjords from other National Parks in Alaska.

Catton, Theodore. Inhabited Wilderness: Indians, Eskimos, and National Parks. 
Albuquerque, New Mexico: University of New Mexico Press, 1997.

The author examines the creation of some of Alaska’s national parks—i.e., Glacier 
Bay, Denali, Gates of the Arctic—and the struggle to reach accommodation with 
the Alaska Natives who were there first.

Catton, Theodore. Land Reborn: A History of Administration and Visitor Use in Gla-
cier Bay National Park and Preserve. Anchorage, Alaska: National Park Service, 
1995.

The administrative history of Glacier Bay National Park is reviewed chronologi-
cally in three parts: Science and Monumentalism, 1879–1938; Habitat Protection, 
1939–1965; Wilderness Preservation, 1966–1992. The work also provides a his-
tory of federal legislation that affected the park, and reviews the different concep-
tions of the park’s purpose.

 66. Available at http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.633.9906&rep=rep1&
type=pdf (last visited Sept. 20, 2018).
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Chase, Anthony R. “Imminent Threat to America’s Last Great Wilderness.” Denver 
University Law Review 70, no. 1 (1992): 43–68.

This article provides, in part, some background into the establishment of the 
Alaska National Wildlife Refuge and a look into the components of the factual 
record, as well as the role of the Secretary of the Interior in producing that record.

Clusen, Charles. “Beyond Compromise: ANILCA at the Mercy of Expedience.” 
Wilderness 47 (Spring 1984): 11–24.

ANILCA was enacted in the waning days of the Carter administration, which 
left the implementation to the new Reagan administration. The author uses this 
article to bemoan the new administration’s effort to shift management priorities 
from wilderness protection to a multiple use approach, which he feels practically 
rewrote the legislation.

Conrad, David E. “Creating the Nation’s Largest Forest Reserve: Roosevelt, 
Emmons, and the Tongass National Forest.” Pacific Historical Review 46, no. 1 
(February 1977): 65–83.

This article recounts the creation of the Tongass National Forest by President 
Theodore Roosevelt based on a proposal conceived by George T. Emmons, a 
retired naval lieutenant who had spent much time in Alaska.

Durbin, Kathie. Tongass: Pulp Politics and the Fight for the Alaska Rain Forest. Cor-
vallis, Oregon: Oregon State University Press, 1999.

After World War II, the federal government encouraged the exploitation of 
timber in the Tongass National Forest. In time the mills brought jobs, growth, 
ecological havoc, and union unrest. This book gives a narrative account of the 
campaign, touching on the legal, legislative, and grassroots aspects, to bring bal-
ance and sustainability to the Tongass by activists, lawyers, and the Tlingit.

Eidson, Danny L. “Why Congress Should Grant Wilderness Status to the Coastal 
Plain of the Arctic National Wildlife Refuge.” South Carolina Environmental 
Law Journal 7, no. 2 (Fall 1998): 209–58.

As the title suggests, this article pushes a particular policy proposal. However, 
Section I provides a legal history of the Arctic Refuge.

Haycox, Stephen W. “The Politics of Environment: Cecil Andrus and the Alaska 
Lands.” Idaho Yesterdays 36, no. 3 (Fall 1992): 28–36.

This article examines why Secretary of the Interior Andrus encouraged Presi-
dent Jimmy Carter to use the Antiquities Act to preserve Alaskan lands. It also 
provides some historical and legal background into the Alaska lands “situation.”

Joly, Julie Lurman. “National Wildlife Refuges and Intensive Management in Alaska: 
Another Case for Preemption.” Alaska Law Review 27, no. 1 (June 2010): 27–48.

This article looks at the issue of federal preemption as the State of Alaska tries 
to implement its own Intensive Management policies when they conflict with 
federal regulations in the National Wildlife Refuge System. Various laws and 
regulations are examined.

Kallik, Steven E., and Durwood Zaelke. “The Alaska Lands Act: The Borax Excep-
tion.” Western Wildlands 9 (Fall 1983): 8–11.

When Congress created the Misty Fjords National Monument as part of the 
ANILCA in 1980, it allowed the development of a molybdenum mine at Quartz 
Hill. Prohibited in the original iteration of the act, mining was allowed in a com-
promise but only after additional safeguards and stringent testing were applied. 
This article is about how the developer, U.S. Borax and Chemical Corporation, 
tried to get around strict regulation.
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Kaye, Roger. Last Great Wilderness: The Campaign to Establish the Arctic National 
Wildlife Refuge. Fairbanks, Alaska: University of Alaska Press, 2006.

This book presents a narrative of the effort to preserve an entire ecosystem in 
Alaska, including the people, the movement, and the legislation.

Kurtz, Rick S. “Alaska: Policy Dilemma in Glacier Bay National Park.” Journal of the 
West 45, no. 3 (Summer 2006): 9–16.

This article reviews some of the 100-year policy dilemma and conflict in Glacier 
Bay between utilization of the resource, either for tourism or resource extraction, 
and preservation.

Lappen, Michael Anthony. “Whose Promised Land?: A History of Conservation 
and Development Management Plans for the Wrangell and Saint Elias Moun-
tains Region, Alaska 1938–1940.” MA diss., University of California, Santa 
Barbara, 1984.

According to the author, the treatment of the Wrangell Mountains is “intrinsic to 
the administrative history” of the National Park Service in Alaska since the 1930s. 
This study surveys the evolution of federal agency policies in the Wrangells since 
that time and addresses “key internal and external factors that compelled” some-
times unorthodox management plans.

Lurman, Julie, and Sanford P. Rabinowitch. “Preemption of State Wildlife Law in 
Alaska: Where, When, Why.” Alaska Law Review 24, no. 2 (December 2007): 
145–71.

Through the doctrine of preemption Alaska’s intensive management statute must 
yield to federal laws and wildlife management policies in national park lands. 
This article reviews both relevant federal and Alaska laws and the application of 
preemption to wildlife management in Alaska.

Miller, Mike. “Alaska’s Tongass Suit — The ‘Exercise’ at Juneau.” American Forests 
77, no. 2 (March 1971): 28–31, 50.

This article is about the trial of Sierra Club v. Hardin,67 an action challenging a 
Forest Service timber sale.

Nagle, John Copeland. “Enjoying Katmai.” Alaska Law Review 33, no. 1 (June 2016): 
65–97.

This article provides a history of the Katmai area, its designation as a National 
Monument, and its later change in designation as a National Park and Preserve 
by ANILCA.

Nelson, Daniel. “Idealism and Organization: Origins of the Environmental Move-
ment of Alaska.” Alaska History 18, nos. 1-2 (Spring/Fall 2003): 12–35.

This article charts the emergence of various environmental and conservation 
organizations, starting with the Alaska Conservation Society in 1960, that helped 
provide the initiative, along with national organizations, to compel protection of 
wilderness in Alaska.

Nelson, Daniel. Northern Landscapes: The Struggle for Wilderness Alaska. Washing-
ton, D.C.: Resources for the Future, 2004.

This narrative starts with the emergence of the conservation movement and 
brings it into 1960s and 1970s Alaska. Close examination is given to Congressio-
nal activity and deliberation leading up to and including the passage of ANILCA.

 67. 325 F. Supp. 99 (D. Alaska 1971).
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Norris, Frank. “A Lone Voice in the Wilderness: The National Park Service in 
Alaska, 1917–1969.” Environmental History 1, no. 4 (October 1996): 66–76.

This article reviews the establishment of national parks and monuments in 
Alaska, their expansion, and the challenges faced by the NPS to administer, regu-
late, and protect the units.

Norris, Frank, Julie Johnson, Sande Anderson, and Logan Hovis. The Alaska Jour-
ney: United States Department of Interior in Alaska. Anchorage, Alaska: Alaska 
Support Office, National Park Service, 1999.

This booklet provides an overview of the activities of the Department of Interior 
and its components during its first one hundred years in Alaska.

Rakestraw, Lawrence. A History of the United States Forest Service in Alaska. Wash-
ington, D.C.: U.S. Department of Agriculture, Alaska Region, 2002.68

This volume offers a comprehensive look at the issues, federal policies, and court 
actions that informed the work of the Forest Service in Alaska from 1911 until the 
end of the twentieth century. It also includes a pre-history of the Alaska forests 
until 1910.

Williss, G. Frank. “Do Things Right the First Time”: The National Park Service and 
the Alaska National Interest Lands Conservation Act of 1980. Washington, D.C.: 
U.S. Department of Interior, National Park Service, 1985.

While this volume examines the history of the National Park Service in Alaska 
and the legislative process that resulted in the passage of ANILCA, it is not a 
general history but one that “examines the role of one agency whose primary 
mission is preservation.”69

 68. Available at https://foresthistory.org/wp-content/uploads/2017/01/A-History-of-the-US 
-Forest-Service-in-Alaska.pdf [https://perma.cc/E6CQ-H2B2].
 69. G. Frank Williss, “Do Things Right the First Time”: The National Park Service and the 
Alaska National Interest Lands Conservation Act of 1980, at ix (1985).
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Alces, Peter A. The Moral Conflict of Law and Neuroscience. Chicago: University of 
Chicago Press, 2018. 377p. $35.

Reviewed by David Sanborne*

¶1 While Peter A. Alces’ The Moral Conflict of Law and Neuroscience is mostly 
successful, it can be a frustrating book, especially for a reader who expects substan-
tiated claims and is skeptical of the either/or fallacy. It is frustrating when Alces 
blends evidence-based research and discussion about the relationship between 
human biology, psychology, and the law with arguments by assertion that rely 
heavily on a series of unproven, poorly supported premises. As a whole, the book 
is wildly uneven. This comes down to several sections where Alces writes outside 
of his areas of expertise without doing sufficient research. These sections are 
monuments to bad philosophy and unproven assumptions, where Alces admits to 
making up statistics and then proceeds as if they are true. In the sections where he 
focuses on law, especially tort and contract law, Alces is in his element. When he 
engages with other legal scholars, he avoids broad proclamations and crafts care-
fully cited, evidence-based arguments. He examines the works of Ernest Weinrib, 
Stephen Morse, Jules Coleman, and others, and examines the moral implications of 
their theories while contrasting them with developments in neuroscience.

¶2 The text begins with Alces laying out his arguments, explaining what he sees 
as the gap between how human biology works and the assumptions made by the 
legal system. He then goes into detail, examining the relationships between neuro-

 * © David Sanborne, 2018. Technical Services Librarian, Cook County Law Library, Chicago, 
Illinois.
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science and criminal law, tort law, and contract law. In the final chapter, Alces 
attempts to address anticipated criticism of his work.

¶3 Alces admits early on that his book is predicated on assumptions, most sig-
nificantly that free will is an illusion and that the theories of Robert Sapolsky and 
Adrian Raine are correct. He treats his assumptions as so obviously true that they 
require no evidence. This problem is compounded by the intense dualism with 
which Alces approaches nearly every issue. He presents his own view and then 
lumps all other possible views into a single stance. He then proceeds to dismiss 
opposing views by calling them incoherent, despite the fact that his lumping of 
diverse perspectives into a single group is what renders them incoherent.

¶4 Alces treats almost every issue this way—all schools of ethics are either 
deontological or consequentialist utilitarianism. Either humans lack free will and 
all action is the result of biochemical processes over which humans have no control, 
or biology has no influence whatsoever on human psychology. Even when Alces 
acknowledges that the most popular perspective on the latter issue is compatibil-
ism, that human psychology is driven by biology but limited free will exists, he still 
insists that the issue must be either entirely one or entirely the other, and the major-
ity is deluding themselves into thinking otherwise.

¶5 Alces frequently makes assumptions about future developments in neurosci-
ence generally and neuroimaging specifically. He fails to make clear the distinction 
between what is currently possible and what he anticipates will become possible. 
The result is that The Moral Conflict of Law and Neuroscience does a good job of 
identifying conceptual problems in the legal system of the United States but the 
solutions that Alces offers are reliant on speculative future technology.

¶6 Despite writing a book ostensibly about the intersection of law, science, and 
morality, Alces seems to have decided that researching the first two topics was suf-
ficient. He talks about normative ethics in sweeping terms but the works he cites are 
from two very narrow schools of thought. He does not engage with the argument 
that a system of normative ethics could be both instrumental and not rooted in 
consequentialist utilitarianism, like those espoused by Felix Adler, Du Weiming, or 
Virginia Held. The closest this book gets is a single reference to restorative justice 
in the introduction.

¶7 In the final chapter, Alces addresses what he anticipates will be criticisms of 
the book. This is generally unsuccessful, partially because most of his responses boil 
down to “I’m right because I’m right” and partially because he fails to anticipate any 
criticism that does not ultimately derive from Kant.

¶8 The Moral Conflict of Law and Neuroscience succeeds mostly in spite of 
Alces. The author’s insistence that only hard determinism is defensible is irrelevant 
to the conclusions he draws. His argument that retributive justice is inherently 
immoral holds from the perspective of any instrumentalist ethical paradigm. Simi-
larly, the argument that drawing distinctions between physical and emotional harm 
is an anachronism because emotional harm is physical succeeds as long as the 
reader acknowledges that at least some component of human psychology is rooted 
in neurochemistry. The book presents a strong argument that noninstrumental 
theories of justice, criminal or civil, are fundamentally immoral.

¶9 If his speculation about future neuroscientific developments is accurate, then 
this book will be invaluable; as it is, The Moral Conflict of Law and Neuroscience still 
identifies serious conceptual flaws in the legal system of the United States and dem-
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onstrates that there is a vast gulf between what science has revealed about human 
psychology and the assumptions about human nature made by the law.

¶10 In the end, it is difficult to recommend The Moral Conflict of Law and 
Neuroscience. From an instrumentalist perspective it adds very little to a practitio-
ner-focused law library. As a book primarily about the philosophy of law its natural 
home is in the academic law library. The strength of its observations about the gulf 
between what science knows and what law assumes make it a potentially valuable 
addition, but the fact that Alces consistently treats his assumptions as facts is cause 
for concern.

Anderson, Elizabeth. Private Government: How Employers Rule Our Lives (and 
Why We Don’t Talk About It). Princeton, N.J.: Princeton University Press, 2017. 
196p. $27.95.

Reviewed by Sarah Reneker Andeen*

¶11 Elizabeth Anderson’s Private Government: How Employers Rule Our Lives 
(and Why We Don’t Talk About It) is based on her Tanner Lectures on Human Val-
ues, which she gave in 2014 at Princeton University, and the responses to her lec-
tures by the academic community. The book begins with a clear and succinct 
overview that nicely lays out the primary focus, the history, and the arguments. 
Readers are advised to not skip the introduction.

¶12 Anderson’s Tanner Lectures were designed to answer two primary ques-
tions: “Why do we talk as if workers are free at work?” and “What would be a better 
way to talk about the ways employers constrain workers’ lives?” The author’s pref-
ace explains the rationale behind the questions and how the critical responses 
helped her sharpen her thesis.

¶13 Anderson’s two lectures form the basis for the first two chapters. Those 
chapters are followed by responses from four commentators. The book’s final chap-
ter is Anderson’s replies to the commentators. This structure works well and allows 
readers to get a good sense of the issues Anderson raises with the current state of 
employment; it also shows how she encounters some well-argued critiques of these 
ideas.

¶14 Anderson’s primary thesis is that most people in the workforce spend their 
time working for what she calls private government. To explain this concept, she 
takes a long trip through the history of the ideology of the left prior to the Indus-
trial Revolution. Outlining the ideals of Karl Marx, Adam Smith, Thomas Paine, 
and Abraham Lincoln, she explains that their thinking and theories about how 
markets should work was turned on its head by the Industrial Revolution, and any 
hope that workers had of equity after that was no longer possible.

¶15 Chapter 2 covers Anderson’s second lecture and explains her theory of 
private government, which can be distilled to “the privacy of a government is 
defined relative to the governed, not relative to the state” (p.45). Anderson makes 
the point that employers are a form of private government where the employees 
often have no recourse, other than quitting, to influence the decisions of their 
employer. To her thinking, this makes the employer a private government with 
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extensive control over the governed. Chapter 2 looks at how private governments 
function and the advantages and disadvantages for all involved, especially in the 
workplace, and how this notion has shifted in light of the Industrial Revolution and 
the rise and fall of labor unions. The second part of the chapter details the ways in 
which employers are limiting workers’ freedoms. She uses this to support her point 
that employers are acting as a private government.

¶16 The book then moves on to provide responses to Anderson’s lectures. The 
first comment, by Ann Hughes, focuses on Anderson’s first lecture and strives to 
portray a more nuanced picture of the economic transition of workers in England 
in the seventeenth century. This is followed by David Bromwich’s comment on 
market rationalization, which also serves to provide broader context for Anderson’s 
works. Niko Kolodny provides more details on the concept of what equality is and 
how it impacts the relationship between employer and employee. The last commen-
tator, Tyler Cowen, takes on the argument that employers are overly dictatorial and 
concludes that Anderson is too negative toward employers. These comments do a 
nice job of responding to the lectures and giving people more material with which 
to formulate their own opinions.

¶17 Anderson then responds to all of the commentators “in the spirit of con-
tinuing the investigation of these issues, rather than [treating her replies] as final 
answers” (p.120). Anderson provides additional information and thoughts to rebut 
the key points of each of the commentators. She ends by suggesting that workers 
can have a stronger voice in their workplace governance.

¶18 Private Government is an interesting read. It would be good for a broad 
general academic collection or for a very large public law library that wants more 
general reading on employment issues. Anderson’s book is not a practitioner guide 
in any sense, but it does provide readers with an excellent overview of the issues 
facing workers today and provides a context in which to think about these issues. It 
is well researched and thoughtful, and contains a substantive notes section for any-
one wishing to delve deeper into the topic. Readers interested in this topic will find 
much to like about this book.

Chemerinsky, Erwin. Closing the Courthouse Door: How Your Constitutional Rights 
Became Unenforceable. New Haven, Conn.: Yale University Press, 2017. 262p. 
$32.50.

Reviewed by Stewart A. Caton*

¶19 Written by constitutional scholar Erwin Chemerinsky, Closing the Court-
house Door: How Your Constitutional Rights Became Unenforceable presents a criti-
cal look at procedural hurdles that prevent people from having recourse for viola-
tions of their constitutional rights. His central thesis is that “the most important 
role of the federal courts is to enforce the Constitution; many doctrines created by 
the Supreme Court prevent the federal courts from fulfilling this mission; and these 
should be changed—by Court decision and legislative action.” (p.xi). 

¶20 Closing the Courthouse Door is presented in seven chapters followed by 
endnotes and an index. Throughout his engaging work, Chemerinsky weaves in 
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cases to support his arguments. In chapter 1, Chemerinsky convincingly argues 
that the preeminent purpose of the federal courts is to enforce the Constitution. 
Chapters 2 through 5 introduce and provide a critical analysis of doctrines and 
procedures that limit access to the courts, including the expansion of sovereign, 
absolute, and qualified immunity for federal, state, and local governments and 
their officials; obstacles to standing; the political question doctrine; and restricting 
habeas corpus. Although chapter 6 is titled “Opening the Federal Courthouse 
Doors,” it focuses on three additional constraints to access: heightened pleading 
standards, abstention doctrines, and limits to class action lawsuits. In the final 
chapter, Chemerinsky offers the state secrets doctrine as another limitation and 
presents his closing thoughts.

¶21 Chemerinsky begins each chapter with a case showing the kind of injustice 
that can occur when one is unable to enforce their constitutional rights. In chapter 
1, he details the stories of two active military members raped and harassed by col-
leagues. In Klay v. Panetta,1 they sued the military for violation of their constitu-
tional rights. Their case was dismissed because the United States has sovereign 
immunity and, in the end, there was no way for them to pursue damages for their 
injuries. Chemerinsky relies heavily on Marbury v. Madison2 in his analysis of this 
injustice. He observes that not allowing a means of redress for violations of these 
military members’ constitutional rights contradicts Marbury v. Madison: “The very 
essence of civil liberty consists in the right of every individual to claim the protec-
tion of the laws, whenever he receives an injury.”3

¶22 Chemerinsky tackles immunity doctrines in chapters 2 and 3. In chapter 2, 
he discusses the recent expansions to sovereign immunity; misreliance on the Elev-
enth Amendment; rejecting common justifications for sovereign immunity; and 
possible solutions. In chapter 3, Chemerinsky concentrates on absolute and quali-
fied immunity from suit against federal, state, and local officers.

¶23 Chemerinsky scrutinizes the judicially created doctrine of standing in 
chapter 4. He begins with a case illustrating how difficult it is to have standing to 
enjoin an unconstitutional government practice because demonstrating a threat of 
imminent harm is too high a standard. In City of Los Angeles v. Lyons,4 the Supreme 
Court held that Los Angeles could not be enjoined from using a deadly chokehold 
they had employed against Lyons during a routine traffic stop because he could not 
demonstrate that he was likely to be choked again. Chapter 4 also examines how 
the political question doctrine acts as a barrier to enforcing the Constitution.

¶24 In chapter 5, Chemerinsky considers the importance of habeas corpus to 
ensure that a person held or convicted in violation of the Constitution can find 
relief. As he illustrates how the Supreme Court has limited lower federal courts’ 
ability to grant habeas relief, he routinely pivots back to where the focus should be: 
whether a person has been unconstitutionally detained. The chapter concludes 
with a list of eight restrictions to habeas relief that should be overturned.

¶25 Chapter 6 first details how the Supreme Court has expanded the kinds of 
state proceedings that federal courts must abstain from hearing. Chemerinsky next 

 1. 758 F.3d 369 (D.C. Cir. 2014).
 2. 5 U.S. (1 Cranch) 137 (1803).
 3. Id. at 163.
 4. 461 U.S. 95 (1983).
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examines how the Roberts Court’s strict enforcement of arbitration clauses limits 
the availability of class actions to enforce the Constitution.

¶26 In his final chapter, Chemerinsky evaluates the state secrets doctrine to 
reinforce that any doctrine, whether discussed in the book or not, limiting access 
to federal courts to enforce the Constitution is unacceptable. Chemerinsky con-
cludes by addressing realistic objections to his thesis: whether his positions would 
vest too much power in the federal judiciary, whether his discussion is politically 
motivated, and whether his pursuit is unrealistic.

¶27 Closing the Courthouse Door is a great addition to any library, especially 
academic law libraries. It is fairly approachable for anyone interested in constitu-
tional law and access to justice. For those writing on these topics, in addition to text 
from a constitutional scholar, there are several hundred footnotes to comb through 
for more information.

Edmonds, Ed, and Frank G. Houdek. Baseball Meets the Law: A Chronology of Deci-
sions, Statutes and Other Legal Events. Jefferson, N.C.: McFarland & Company, 
Inc., 2017. 319p. $39.95.

Reviewed by Patrick J. Charles*

“Baseball, it is said, is only a game. True. And the Grand Canyon is only a 
hole in Arizona. Not all holes, or games, are created equal.”—George Will
¶28 I am a huge sports fan, but I have a special love for the game of baseball. At 

almost every phase of my fifty-three years on earth, I associate major events in my 
life with baseball. When I was growing up in the 1970s, my father was blind, so we 
listened to baseball on the radio. That was the era of dynasty teams, beginning with 
the Swinging A’s, then the Big Red Machine, and ending the decade with a New 
York Yankees team that included Reggie Jackson, George Steinbrenner, and Billy 
Martin. I spent my youth in Florida, so February and March of my grade school and 
high school years were marked by truancy due to Atlanta Braves and Montreal 
Expos Grapefruit League spring training games. When my wife and I found out she 
was pregnant with our first child, we celebrated by going to a Mariners game in the 
old Kingdome. In my current job as the Director at Gonzaga University School of 
Law, my office looks out at the Patterson Baseball Complex, where the Gonzaga 
men’s baseball team plays. Each spring, I add to my bucket of foul baseballs that I 
have retrieved from the employee parking lot. With the game of baseball intertwin-
ing all aspects of my life, I find it fitting that I was able to review Baseball Meets the 
Law: A Chronology of Decisions, Statutes and Other Legal Events by Ed Edmonds 
and Frank G. Houdek.

¶29 Sports law covers a variety of different sports, including football, basketball, 
track and field, soccer, hockey, boxing, and others. However, with its long and rich 
history, the game of baseball is an excellent vehicle with which to study the law. 
Baseball is probably the only sport that mirrors the law because of the scope of 
baseball in American history. Through the years, baseball has dealt with many of 
the major issues that have affected American society: racial and civil rights, anti-
trust and big business, labor and employment law, contract law, intellectual prop-
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erty, immigration law, gambling law, tort liability, and doping and performance-
enhancing drug use and abuse.

¶30 There are many books and articles on baseball and the law, but Baseball 
Meets the Law is one of the few that attempt to list comprehensively the significant 
cases, statutes, and events relating to the intersection of baseball and American law. 
It is an impressive and well-researched reference guide to the game’s most notable 
legal developments. The focus of the book is on major league baseball but it also 
includes little league, college, and minor league baseball.

¶31 Baseball Meets the Law’s chapters correspond to the various eras of base-
ball. Each chapter includes a brief introduction that sets the tone for each entry. 
The book contains 1089 endnotes and each of these is extensive and well-
researched. There are three appendices: “A Selective List of Lawyers Involved with 
Baseball,” “A Selective Chronology of the Black Sox Scandal,” and “A Selective Black 
Sox Bibliography.” There is also a comprehensive bibliography, an index of cases 
and statutes, and a subject index.

¶32 The authors have painstakingly detailed an exhaustive account of baseball 
and the law with over 400 items. The first entry begins in 1791 with an ordinance 
prohibiting the playing of baseball near the Pittsfield, Massachusetts, meeting house, 
and the book concludes with a December 14, 2015, entry discussing the rejection of 
Pete Rose’s latest petition to be removed from baseball’s permanently ineligible list on 
which he was placed for sports gambling. It is appropriate that the last entry concerns 
Rose, arguably one of the greatest players in the history of the game but also one of 
the most flawed individuals because of his off-the-field actions.

¶33 Baseball Meets the Law is a meticulously detailed account of baseball’s most 
noteworthy legal occurrences. It is useful for any baseball fan with an interest in the 
application of law to baseball or a sports law scholar beginning their research. This 
is a great reference book and should be part of any law library’s collection.

Edwards, Linda H. The Doctrine-Skills Divide: Legal Education’s Self-Inflicted 
Wound. Durham, N.C.: Carolina Academic Press, 2017. 360p. $44.

Reviewed by Dinah Minkoff  *

¶34 A demand for law schools to make their new graduates more practice-
ready is a reverberating call from employers. In The Doctrine-Skills Divide: Legal 
Education’s Self-Inflicted Wound, Linda Edwards expounds upon why answering 
that call requires a substantial overhaul of the established legal curriculum.

¶35 The book’s title is not simply a nod to the somewhat recent addition of ABA 
Standard 303’s experiential learning requirement. Rather, Edwards clarifies that the 
struggle to ensure that students learn not just the theory of law but lawyering skills 
extends back to early last century. In fact, the book is not merely Edwards’ own 
perspective, but is comprised of articles, or excerpts from articles, from numerous 
law professors and educators throughout the country. This emphasizes how perva-
sive the call to reform has been and continues to be.

¶36 Edwards addresses what she decries as a false dichotomy between doctri-
nal-based courses and skills-based courses. “Can contracts, torts, and property be 
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said to teach no skills?” (p.19), she rightly asks. Substantive courses like property 
teach law students the skill of using knowledge effectively and identifying the rel-
evant facts from a case. Similarly, legal writing courses, traditionally labeled as skills 
classes, teach students the doctrine applicable to making effective legal arguments. 
To that end, Edwards argues the importance of legal writing classes being taught by 
full-time faculty instead of adjuncts or recent graduates. Both types of courses 
deserve equal consideration by law faculty.

¶37 Edwards further asserts that today’s law schools should not rely on the cat-
egories for courses created by law faculties of the past but should question whether 
the categories encourage or impede today’s students. In chapter 5, the University of 
Richmond’s Jessica Erickson posits that to truly improve legal education, professors 
must focus on zeroing in on what “we really want students to learn” and ensuring 
that students are “actually learning what we want” (p.104). Collaboration between 
the doctrinal faculty and legal writing or clinical faculty can be beneficial to the 
students and professors alike. Although doctrinal professors often balk at experien-
tial learning methods, students often absorb doctrine better when experiential 
teaching methods are used.

¶38 Quite notably, ABA Standard 303’s experiential learning requirement is not 
a panacea for this entrenched false dichotomy. While Standard 303 requires inte-
gration of doctrine, theory, skills, and ethics, the requirement can only be satisfied 
in a “simulation, law clinic, [or] field placement” course (p.227). Doctrinal courses 
that contain experiential elements will not count. Therefore, while this new require-
ment may look like a success to those hoping to “dismantle insupportable dichoto-
mies” (id.), this success should be viewed with uncertainty.

¶39 Going forward, advocates for reform can acknowledge that while this doc-
trine-skills divide has been in existence for a long time, historically it was not 
always the case. In the colonial era, law was taught by apprenticeship. And indeed, 
when new associates enter practice, the senior attorneys at the firm train them in 
doctrine and skills simultaneously. While ideally all law school courses would inter-
twine doctrine and skills, professors can begin to break down this divide and make 
minor changes to their curricula that will still have significant impact. For instance, 
lecture courses can include interactive quizzes in which students each respond with 
a clicker (or phone app) rather than one-on-one Socratic questioning.

¶40 The book contains a huge swath of scholarly analysis on the history and 
future of legal education. Although parts of the book can be a dense read because 
of the academic nature of the writing and the extensive footnotes, the book does not 
have to be read linearly, and the chapter titles clearly indicate the topics covered in 
each section. If further reading on the topics of each chapter is desired, it can easily 
be achieved by reading the unabbreviated source articles. Overall, The Doctrine-
Skills Divide will be a useful addition to a library’s faculty development collection, 
especially in light of ABA Standard 303.
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Fabbrini, Federico, ed. The Law & Politics of Brexit. New York: Oxford University 
Press, 2017. 304p. $39.95.

Reviewed by Daniel Donahue*

¶41 The Law & Politics of Brexit is a collection of essays examining the legal and 
political aspects of the 2016 referendum in which the British public voted to with-
draw their nation from the European Union. One of the better features of this book 
is its convenient organization. The Law & Politics of Brexit is divided into four sec-
tions of three essays each, with each section addressing a major feature of Brexit.

¶42 The first section, “Brexit: Politics, Process and Prospects,” is a study of 
what, exactly, Brexit is. The editor made the obvious and excellent decision to start 
at the beginning; these essays are just what is needed for newcomers who are unfa-
miliar with Brexit, as well as for anyone who may have forgotten the details, or who 
will have forgotten the details by next year, when Brexit is scheduled to take effect. 
The three essays in this section review the British referendum itself, Article 50 of 
the Treaty on European Union (the article dealing with a member nation’s with-
drawal from the EU), and the British plans for after Brexit’s completion.

¶43 The second section, “Brexit and Constitutional Change in Regional Per-
spective,” is a study of the internal regional British political and legal circumstances 
that led to the Brexit vote, along with an examination of how the constituent coun-
tries of the United Kingdom might be affected after Brexit takes effect. There are 
essays addressing how Brexit will affect Scotland and Northern Ireland, as well as 
a third essay examining the English perspective on this issue. This leads to my only 
criticism of this book: this should have been the section of the book where the 
“three essays per section” format was changed. Even if the editors felt that the 
Welsh perspective would not be of use or interest to the reader, the book should 
have at least included an explanation somewhere of why Wales was not addressed 
along with the other countries.

¶44 The Law & Politics of Brexit returns to high form in its third section: “Brexit 
and Constitutional Change in European Perspective.” The essays in this section 
address currency law, criminal law, and trade and labor law in the European Union, 
and examine how Brexit will affect British law. This is the most legally oriented 
section of the book, and is an excellent resource for legal practitioners interested in 
European Union law, whether or not they are interested in Brexit.

¶45 The final section, “Beyond Brexit: Relaunching the EU?,” deals primarily 
with political questions and expert predictions of what the post-Brexit future might 
look like. While the focus of this section is predictions, it includes discussion of the 
European Union’s governing structure and still contains enough legal information 
to be of interest to practitioners unfamiliar with European Union law. Overall, The 
Law & Politics of Brexit is an excellent reference, and I highly recommend it to 
anyone interested in learning about Brexit.
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Meltsner, Michael. With Passion: An Activist Lawyer’s Life. Northport, N.Y.: Twelve 
Tables Press, 2017. 421p. $38.95.

Reviewed by Ellie Campbell*

¶46 Michael Meltsner, currently a professor at Northeastern University School 
of Law, has had a long and storied career as an attorney, law professor, and author. 
With Passion: An Activist Lawyer’s Life is his second memoir, following The Making 
of a Civil Rights Lawyer, published in 2006. He has also written fiction, drama, legal 
texts, and numerous articles. His first memoir focused on his years as first assistant 
counsel for the NAACP Legal Defense and Educational Fund (LDF). Meltsner 
worked for the LDF from 1961 to 1970, during the height of the civil rights move-
ment. With Passion forms a kind of companion text to his previous memoir, starting 
with some of his earliest childhood memories, stories about growing up in New 
York, his undergraduate years and law school, and some of the more memorable 
celebrity encounters of his legal career. Though it does cover some of the same ter-
ritory as The Making of a Civil Rights Lawyer, With Passion broadens and deepens 
Meltsner’s depictions of his life.

¶47 Meltsner begins by reflecting on his relationship with his parents and New 
York City, flipping back and forth between his early years living in Rockaway Beach 
and his memories of his parents’ deaths. A mid-childhood move to the Upper West 
Side opened his eyes to a completely different part of the city, as did an early job 
delivering messages across town. He witnessed some of the early 1950s gang culture 
in various neighborhoods, as well as the coffee house scene in Greenwich Village 
around the same time. Meltsner focuses on his memories of scenes that may be 
familiar to readers conversant with that period in New York. Sometimes he just 
provides long lists of culturally significant places, figures, books, records, theater, 
and happenings to give a sense of the experience of the city in those days.

¶48 Meltsner moves on to describe his years attending Oberlin College in Ohio, 
the convoluted story of how he came to attend Yale Law School, and his attempts to 
start a career as a freelance writer while traveling overseas. Close to running out of 
money, Meltsner returns to the United States. Now halfway through the book,  
Meltsner pauses to reflect on his career in a chapter titled “Coming to the Law.” It 
is less about how he wound up working for the NAACP LDF, and more about the 
value of social justice legal work itself. He describes the attitudes of many col-
leagues, gives a few anecdotes, and ultimately decides that he can be neither opti-
mistic nor pessimistic about the state of justice in the United States. The only thing 
he is willing to say is, “All I know is that there is more work to be done” (p.203).

¶49 Accordingly, after describing how he came to work for the NAACP LDF, 
Meltsner presents two long chapters on “Tales of Reform—Failure” and “Tales of 
Reform—Success,” spinning long stories about two key legal projects. “Failure” 
focuses on bail reform efforts and concerns over the increasing costs of the justice 
system, sketching Meltsner and others’ labors over many years to tackle that project, 
and the lack of progress made since the 1960s. “Success” looks at hospital desegre-
gation in the South; the LDF took on cases in the mid-sixties to challenge discrimi-
nation in health care. Those struggles were successful partly because of those law-
suits, but also because Medicare and Medicaid programs tied receiving federal 
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money to following federal antidiscrimination laws. Meltsner uses these two 
examples to reflect on how many factors, not just legal, but social, political, and 
economic, play into how social change does or does not happen. He continues to 
explore these concerns while discussing other events in his LDF career and his 
eventual move into running legal clinics in academia.

¶50 Overall, Meltsner’s second memoir is more uneven than his first. Short 
chapters, like the two-page reminiscence on Zabar’s grocery on the Upper West 
Side, alternate with longer chapters reflecting on his legal career and the ways in 
which the law affected not only his life, but other lives as well. Meltsner does not 
always give a clear sense of why he is telling a particular story, or what relationship 
it bears to other stories or reflections in the text. This gives the book an overall 
scattered effect. His anecdotes also jump around in time, and it is not always clear 
when they take place. A little more information about dates, or a timeline of his life, 
might have been helpful.

¶51 Nevertheless, this is a useful work for academic law libraries, or readers 
interested in the legal side of the civil rights movement, other social justice impact 
litigation, or the development of clinical programs within law schools. Meltsner 
refuses to allow his career to be reduced to a list of achievements; he constantly 
reflects on the value of the work he has done and the impact that various projects 
have had. He is just as willing to write about failures as successes, and the value that 
can be gleaned from both. Paired with his earlier memoir and other works, With 
Passion contributes a unique perspective on many key events in U.S. legal history.

Noble, Safiya Umoja. Algorithms of Oppression: How Search Engines Reinforce Rac-
ism. New York: New York University Press, 2018. 227p. $28.

Reviewed by Jamie J. Baker*

¶52 As algorithms become increasingly ubiquitous in all facets of life, it is 
imperative that users understand the risks associated with programmatic and data 
discrimination when relying on results. With little regulation and the lack of trans-
parency inherent in the use of algorithms, it is nearly impossible to be a fully 
informed user. In Algorithms of Oppression: How Search Engines Reinforce Racism, 
Safia Umoja Noble makes a valiant effort to bring awareness to the issues sur-
rounding the use of algorithms, with the goal of creating informed users.

¶53 Noble notes that “[t]his book is about the power of algorithms . . . and the 
ways those digital decisions reinforce oppressive social relationships and enact new 
modes of racial profiling . . .” (p.1). Noble has termed the new modes of racial pro-
filing “technological redlining.” In addition, “[b]y making visible the ways that 
capital, race, and gender are factors in creating unequal conditions,” Noble hopes 
to bring to light the “various forms of technological redlining that are on the rise” 
(id.). To that end, Noble organized the book “to emphasize one main point: there 
is a missing social and human context in some types of algorithmically driven deci-
sion making, and this matters for everyone engaging with these types of technolo-
gies in everyday life” (p.10).
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¶54 Algorithms of Oppression begins by exploring corporate control over infor-
mation with a focus on Google. As Noble states, “Google has become a ubiquitous 
entity that is synonymous for many everyday users with ‘the Internet’ itself ” (p.34). 
In 2012, for example, “83% of search engine users used Google” (p.35). When dis-
cussing Google’s “monopoly status,” Noble argues “that Google functions in the 
interests of its most influential paid advertisers or through an intersection of popu-
lar and commercial interests. Yet Google’s users think of it as a public resource, 
generally free from commercial interest” (p.36). Noble goes on to mention that 
“overreliance on commercial search by the public, including librarians, information 
professionals, and knowledge managers—all of whom are susceptible to overuse of 
or even replacement by search engines—is something that we must pay closer 
attention to right now” (id.).

¶55 Noble brings attention, in chapter 2, to searching for “black girls” as a way 
“to think about the ways in which search engine results perpetuate particular nar-
ratives that reflect historically uneven distributions of power in society” (p.71). 
Noble’s ultimate “goal is not to inform about this but to uncover new ways of think-
ing about search results and the power that such results have on our ways of know-
ing and relating” (id.). Throughout the rest of the chapter, Noble continues to 
explore the relationship between the keyword and the result in a variety of contexts, 
including searching for people and communities with a pertinent discussion about 
efforts to provide protections from search engines.

 ¶56 The latter part of Algorithms of Oppression looks to the future of knowledge 
in the public by discussing problems with classifying people. Noble points out that 
“[t]raditional library and information science (LIS) organization systems . . . are an 
important part of understanding the landscape of how information science has 
inherited and continues biased practices in current system designs, especially on 
the web” (p.137). Noble further argues that “[t]he adoption of critical race theory as 
a stance in [LIS] would mean examining the beliefs about the neutrality and objec-
tivity of the entire field of LIS and moving toward undoing racist classification and 
knowledge management practices” (p.138). Noble bridges these ideas with a discus-
sion of misrepresentation in classifying people in Library of Congress Subject 
Headings and algorithmic bias in library discovery systems.

¶57 The final chapter covers the future of information culture and examines 
“[a]n increasingly de- and unregulated commercially driven Internet . . .” (p.154). 
Noble discusses the consequences of an information monopoly and why public 
policy is important. She concludes with a discussion toward an ethical algorithmic 
future.

¶58 Noble’s efforts to bring a broader awareness to the issues surrounding the 
use of algorithms are, well, noble. Given that the most widely used algorithms are 
commercial, users cannot see under the hood to understand the decision trees that 
make up results. The underlying programs are proprietary, so Noble is left to use 
the autosuggest function, as well as generated results, to draw connections to the 
programmatic and data discrimination implicit in the results.

¶59 In Algorithms of Oppression, Noble accomplishes her goal to “uncover new 
ways of thinking about search results and the power that such results have on our 
ways of knowing and relating” (p.71). At this point, academic law librarians are 
likely aware of the many pitfalls inherent in the use of algorithms. This book, how-
ever, provides a dynamic discussion of classification systems and information 
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structures that all LIS professionals should heed when working toward the contin-
ued evolution of law library information retrieval. This book is also greatly recom-
mended reading for an advanced legal research course when the instructor focuses 
on the benefits and risks associated with algorithmic technology.

Rhode, Deborah L. Cheating: Ethics in Everyday Life. New York: Oxford University 
Press, 2018. 207p. $27.95.

Reviewed by Matthew E. Braun*

¶60 We hear about it in the news. Banks and other financial institutions laun-
dering money, rigging interest rates, opening fake accounts. Athletes taking banned 
substances, rubbing pine tar on baseballs, deflating footballs. Companies stiffing 
employees on pay, making expensive lawsuits the workers’ only recourse. Universi-
ties recruiting athletes with money, and keeping athletes eligible for competition 
via imaginary classes that result in unearned credits and grades.

¶61 We see it in our own lives and in the lives of those around us. A few made-up 
charitable contributions or business expenses claimed on a tax return. A paper writ-
ten for a class that is not really the work of the student. An insurance claim for items 
that were never owned. A few songs, here and there, downloaded freely from a 
website.

¶62 Cheating, with its attendant causes and consequences, is present in nearly 
all aspects of society, despite holding a generally pejorative connotation. This real-
ity, and the need to push back against it, forms the core of Cheating: Ethics in Every-
day Life by Deborah L. Rhode, a professor at Stanford Law School and a noted legal 
ethics scholar.

¶63 Over the course of nine chapters, Rhode explores the reasons that individu-
als and institutions engage in cheating, the systems that permit and even encourage 
such activity, the steep and often underappreciated costs of cheating, and the mea-
sures that should be taken to combat cheating and to foster ethical behavior and 
improved societal norms.

¶64 Focusing on cheating related to sports, white-collar organizations, taxes, 
academia, copyright, insurance and mortgages, and marriage, Rhode first presents 
the myriad forms and techniques of cheating, tying them to the underlying fears, 
pressures, conformist mentalities, and desires for revenge or to “even the score” 
that lead to cheating. 

¶65 Detailing the Salomon Brothers’ Treasury bond scandal of the early 1990s, 
the Enron accounting fraud of the 1990s and early 2000s, and the recently discovered 
Wells Fargo fake account practices, Rhode explains that “[c]heating is most likely 
when individuals find that legitimate means of achieving goals are blocked . . . ” 
(p.42). 

¶66 For financial actors, cheating may have roots in “Wall Street’s unrealistic 
growth expectations” (id.). For athletes, it may be that “career[s], not to mention 
millions of dollars, are on the line” (p.29). For students, it may be “the view that ‘It’s 
cheat or be cheated: Because everyone is doing it, you don’t want to be the only one 
not doing well’” (p.79). For tax evaders, it may be the belief that “complying with 
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our labyrinthine tax regulations is frustrating, costly, and intrusive” (p.66), against 
the backdrop of “wealthy people and big businesses [who] have much larger loop-
holes” (p.68). For illegal downloaders, the sentiment may be that “the record com-
panies don’t need my fifteen dollars as much as I do” (p.95).

¶67 Second, Rhode emphasizes that cheating thrives when “illegitimate means 
carry relatively low risks of sanctions” and that “[l]eniency in oversight makes 
cheating more economically profitable, [with] political and financial constraints 
often work[ing] against effective governance” (p.42). Illustrative of this are the hun-
dreds of millions in compensation that two Wells Fargo executives took upon leav-
ing their employment; the career-best contract that one baseball player inked two 
months after serving a 50-game suspension for performance-enhancing drugs; and 
the token $15,000 tax penalty that an opera singer was required to pay for claiming 
$216,000 in disallowed deductions, filing tax returns up to five years late, and skip-
ping out on a tax court hearing.

¶68 Third, Rhode lays out the numerous ways that cheating is costly and harmful 
to society. Among her examples: investors losing large portions of their life savings, 
much of it intended for retirement, in the Enron and Bernie Madoff scandals; “[t]he 
average American family [paying] between $400 and $700 per year in the form of 
increased insurance premiums resulting from fraud” (p.101); articles being written by 
drug companies, instead of medical professors, misleading readers as to where ideas 
truly originated; and, in a case with simultaneous beneficiaries and victims of cheat-
ing, “academically challenged students” being “handed a cheap knockoff of the aca-
demic experience their typical nonathlete classmates can reliably expect to receive,” 
all in the name of a university’s “own pursuit of profits and wins” (p.32).

¶69 Finally, Rhode offers strategies to combat cheating. Among these are strong 
laws protecting whistleblowers, so that disclosures of misconduct are investigated 
and courageous actors are not retaliated against; ethics codes and honor codes that 
are actually enforced and “reinforced by organizational norms” (p.16); white-collar 
legal sanctions that actually have bite, so that federal sentences for fraud, for exam-
ple, average more than 23 months, “compared with 70 months for drug trafficking, 
and 83 months for robbery” (p.56); legal structures, particularly in areas such as 
taxation and copyright, that are simplified and “more in line with what people 
believe [they] should be” (p.99); and, perhaps most importantly, the teaching of 
ethical behavior by parents and guardians, educators, and organizations.

¶70 Cheating is certainly worth acquiring for any academic, court, or public 
library that collects sources on contemporary legal and ethical problems. Professor 
Rhode’s writing is concise yet deep, with examples and explanations that clarify and 
emphasize the core issues with cheating. The endnotes are extensive, covering over 
fifty pages, and the detailed index allows readers to easily locate particular instances 
of and concepts associated with this most relevant and timely of subjects.
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Rothstein, Richard. The Color of Law: A Forgotten History of How Our Government 
Segregated America. New York: Liveright Publishing Corporation, 2017. 345p. 
$27.95.

Reviewed by Matthew E. Flyntz*

¶71 Anyone who has been through law school (and many who have not) will 
be familiar with the concept of de jure versus de facto segregation. De jure segrega-
tion is accomplished “by law”—that is, by some sort of official government action. 
De facto segregation supposedly arises through other means: individual choice, 
socio-economic factors, etc. There is a widespread belief that de jure segregation 
existed in the former Confederate states, while segregation in the North, Midwest, 
and West was merely de facto. In The Color of Law: A Forgotten History of How Our 
Government Segregated America, Richard Rothstein exposes this belief as a myth.

¶72 As Rothstein explains in the preface, “The Color of Law is concerned with 
consistent government policy that was employed in the mid-twentieth century to 
enforce residential segregation” (p.x). He argues that “[w]e have created a caste 
system in this country, with African-Americans kept exploited and geographically 
separate by racially explicit government policies. Although most of these policies 
are now off the books, they have never been remedied and their effects endure” 
(p.xvii). He spends the remainder of the book marshaling evidence to support this 
thesis.

¶73 For example, in the first chapter, he provides a history of the development 
of the city of Richmond, California, a heavily African-American suburb of San 
Francisco. (I found that consulting the University of Virginia’s Racial Dot Map 
while reading this book enabled me to visualize the segregation that Rothstein 
discusses. The map is available at https://demographics.virginia.edu/DotMap/ 
[https://perma.cc/R99S-TTA2].) The population of Richmond boomed during 
World War II, as both white and black workers streamed in to work in the ship-
yards. There was not nearly enough housing available for everyone, so the federal 
government stepped in to finance public housing projects. Rothstein notes that 
these projects were segregated, with projects for African-Americans being built 
shoddily and close to train tracks and the shipyards, while projects for whites were 
built more sturdily and situated farther inland, closer to existing white residential 
areas. The federal government also contracted with a developer to construct an 
entirely new suburb called Rollingwood. One of the government’s conditions for 
granting loans to finance construction was that none of the 700 units be sold to 
African-Americans. And African-Americans did not have many private options 
either, as the federal government refused to insure loans issued by banks to Afri-
can-Americans. As Rothstein notes, “The government was not following preexist-
ing racial patterns; it was imposing segregation where it hadn’t previously taken 
root” (p.14).

¶74 This is just one example of a wide array of instances where federal, state, 
and local governments created explicitly discriminatory policies. Rothstein dem-
onstrates how the exclusion of African-Americans from whites-only public hous-
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ing projects created “black ghettos” (chapter 2), how local zoning boards excluded 
African-Americans from predominantly white areas (chapter 3), how the govern-
ment imposed racially restrictive financing conditions on property developers 
(chapter 4), how the government supported and enforced purportedly private racial 
covenants (chapter 5), how “white flight” was a direct result of racist Federal Hous-
ing Authority (FHA) policies (chapter 6), how various government actions, such as 
IRS grants of tax-exempt status, supported segregation and discrimination (chapter 
7), how local governments undertook all sorts of creative and devious efforts to 
exclude African-Americans from white areas (chapter 8), how governments turned 
a blind eye to violence against African-Americans when they did move into pre-
dominantly white neighborhoods (chapter 9), and how official government policies 
suppressed African-American incomes, preventing them from moving to more 
expensive areas (chapter 10). Rothstein paints a picture of a government dead set 
on preventing integration, even in areas that we think of as liberal, such as San 
Francisco, New York City, Chicago, and Boston. 

¶75 This book is well-researched, well-argued, and well-written. It is accessible 
enough for a layperson to read, but rigorous enough to support an academic’s 
research. And given the widespread acceptance of the de jure/de facto dichotomy in 
the American law school curriculum, I recommend that all academic law libraries 
purchase this book. Scholars of constitutional law, housing law, and urban studies 
will all find it particularly worthwhile.

Tucker, Virginia M., and Marc Lampson. Finding the Answers to Legal Questions, 
Second Edition. Chicago: ALA Neal-Schuman, 2018. 232p. $75.

Reviewed by Susan David deMaine*

¶76 Law librarians know all too well how challenging it can be to work with pub-
lic patrons who have legal questions. It comes as no surprise that these questions 
would be even more challenging for public librarians, most of whom lack legal exper-
tise and legal research experience. Virginia M. Tucker and Marc Lampson’s Finding 
the Answers to Legal Questions, Second Edition is a well-written and useful book 
aimed at public librarians who want to increase their understanding of legal resources 
and research techniques, as well as build a collection to help their patrons access the 
most frequently needed information. The authors are both experienced county law 
librarians, and their expertise and experience are evident throughout the text.

¶77 Like the first edition, this second edition begins with foundational informa-
tion about the American legal system, secondary sources, and primary sources. The 
text is quite readable and packed with explanatory information. A non-law librarian 
may still find it somewhat challenging due to the unique nature of the resources the 
authors cover, such as American Law Reports, but on the whole, the authors do an 
excellent job of explaining in laypersons’ terms what the resources contain and how 
they work. 

¶78 One aspect of this foundational part of the book that was distracting was 
that the text ping-ponged between print and electronic resources for each branch 
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of government, first at the federal level and then at the state level. For example, in 
the section on U.S. Supreme Court cases, the text first discusses print resources: the 
three main reporters, United States Law Week, digests in general, and three differ-
ent specific digests, even including the Decennial Digest. The authors then switch 
to websites and cover the Supreme Court’s website, Cornell’s Legal Information 
Institute, and Oyez, finishing with mentions of FindLaw, FedWorld, FDsys, and a 
few others. The narrative switches back to print for the courts of appeals, and the 
cycle repeats. Then again for the federal district courts, other federal courts, and 
finally once more for the states in the next chapter. By the end of Part I, Cornell’s 
LII has been covered at least ten times. “Recaps” throughout this part restate the 
resources in a table format, which helps, but they still bounce between print and 
electronic. This seems an odd choice since most public libraries are unlikely to have 
many of the print materials, except perhaps for state statutes. A single explanation 
of print reporters and digests followed by electronic recommendations would have 
been less jumbled.

¶79 Part II is designed to prepare the public librarian for the reference inter-
view and actual search for information. It includes a discussion of challenges famil-
iar to law librarians who provide reference services—a patron’s lack of knowledge 
about the legal system, the law, and legal research—and goes on to discuss the 
basics of formulating search strategies in both print and electronic materials. It also 
includes information to help the public librarian locate further help in the form of 
both law libraries and lawyers. As with Part I, this section of the book is, on the 
whole, accessible while still being dense with information.

¶80 In Part III, the authors dive into frequently requested areas of the law such 
as debt collection, wills, bankruptcy, and employment. They use a question-and-
answer format to cover some very basic law (yes, you need to respond to a sum-
mons; no, you cannot skip out on child support) and introduce relevant topical 
resources to help answer questions. For example, in the chapter on family law, these 
questions appear: “What makes a marriage invalid or void? And isn’t there a way 
to annul a marriage? What are the differences anyway?” (p.108). The response does 
not provide a direct answer, of course, but it does briefly discuss annulment versus 
divorce and then goes on to guide the librarian to consult the state statutes on mar-
riage. For other questions, the librarian is directed to secondary sources such as 
form books or treatises, fifty-state surveys, Nolo guides, ABA materials, and many 
other resources. This part of the book, with its practical and realistic approach, 
stands out as the most useful and thorough. Given the nature of the questions, 
there was some repetition of “consult the state statutes” and similar answers, but 
this did not distract from the content.

¶81 Part IV offers advice for the public librarian on building a legal research 
collection and evaluating materials, both print and electronic. The advice on juris-
diction, currency, and using Google Scholar is spot-on, but the advice on creating 
a website, blog, or wiki seems dated and almost patronizing given that public 
librarians are likely to already have these skills, and if they do not, this book is not 
the place to get them. Similarly, the discussion about looking at domain name suf-
fixes to assess website trustworthiness seemed unnecessary given the target 
audience.

¶82 This publication is a second edition, and the structure and content appear 
to have changed little. URLs and suggested materials have been updated to reflect 
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changing titles and online locations, and some updates have been made to the text 
where necessary. It is a more compact design and feels less like a workbook than the 
original edition. Appendixes include a short glossary as well as a summary list of 
online resources, which is considerably shorter than the list that appeared in the 
original edition. The volume concludes with a thorough index.

¶83 Despite a few flaws, this book is an excellent resource for public librarians, 
its target audience, looking to expand their capability to help patrons with legal 
questions. It would also be valuable to a new law librarian, and sections of it would 
be appropriate and helpful for law students, paralegal students, and public patrons 
undertaking their own research. Even for the experienced law librarian, Part III 
suggests resources that may be useful in answering pro se questions in certain areas. 
This book fills a real need and does so admirably.

Weiss, Elaine. The Woman’s Hour: The Great Fight to Win the Vote. New York: 
Viking, 2018. 404p. $28.

Reviewed by Elaine M. Knecht*

¶84 History is a chronicle of what has happened and what is happening. Ameri-
can history starts, technically, on July 4, 1776, and is still unfolding. The full history 
of the Nineteenth Amendment begins in Adams, Massachusetts, with the birth of 
Susan B. Anthony on February 15, 1820, and reaches its culmination just a bit over 
a century later, in Tennessee, on August 18, 1920. A lot goes on in one hundred 
years, and author Elaine Weiss tells us about all of it.

¶85 The story in The Woman’s Hour: The Great Fight to Win the Vote begins in 
mid-July 1920, as the representatives of the suffragists (Suffs) and those opposed 
(Antis) begin their travels to Nashville. The immediate backstory begins with the 
passing of the Nineteenth Amendment—“The right of citizens of the United States 
to vote shall not be denied or abridged by the United States or by any state on 
account of sex”—by Congress in 1919. In the ensuing months, thirty-five of the 
thirty-six states needed for ratification approved the amendment. The greatest part 
of Weiss’s book takes place in the weeks between the thirty-fifth ratification (Wash-
ington state on March 22, 1920) and Tennessee’s momentous vote in mid-August.

¶86 In Weiss’s narrative, we meet a large cast of characters in the fight for 
women’s suffrage, for and against, male and female, politicians and lobbyists. In 
addition to the actions of all these people in the summer of 1920, the narrative 
looks back to the groundwork laid in the mid-nineteenth century by Susan B. 
Anthony and Elizabeth Cady Stanton. We come to understand the relationships, 
both positive and negative, among the Suffragists, the abolitionist movement, the 
work for racial equality after the Civil War, and the early days of the feminist move-
ment. The interests of “Big Railroad” and “Big Whiskey” (this is Tennessee, after all) 
are referenced as well.

¶87 Both high school and college American history and women’s studies 
courses will have given you an overview of the Nineteenth Amendment. Weiss, 
however, has more than a passing interest in the road to suffrage and the political 
influence it afforded, and continues to afford, half the population of this country. 
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She introduces us to and tracks the work of many important names on both sides 
of the fence: Carrie Catt, Anne Dudley, Alice Paul, Josephine Pearson, Harry Burn, 
and Seth Walker to name but a few. She tells stories that take us back to Seneca 
Falls. She describes in colorful detail—red roses for the Antis, yellow for the Suffs—
the everyday appearance of the men and women joined in the fight.

¶88 To the nonstudent of American history there are surprising and fascinating 
details about life in the United States in the early twentieth century. Senator and 
presidential candidate Warren G. Harding’s extramarital entanglements, out-of-
wedlock child, and blackmailer were new to me. Woodrow Wilson’s burning in 
effigy in Lafayette Park across from the White House led to a police captain’s feeling 
of unease regarding the subsequent imprisonment of participating suffragists, 
especially Mrs. Havemeyer, who was particularly grandmotherly. Her family in 
New York was horrified by the news that she was in jail. They insisted she pay the 
fine to be released, as her grandchildren were crying for her.

¶89 Weiss’s first book was another foray into the role of women in America’s 
history—Fruits of Victory: The Woman’s Land Army of America in the Great War. 
Her byline has appeared in the New York Times, Boston Globe, and Atlantic. The 
Woman’s Hour is well researched and meticulously referenced with over fifty pages 
of footnotes and bibliography. An expansive tribute to the dedication and commit-
ment of so many workers, it belongs in every academic institution’s library and has 
the potential to be read by serious students of women’s history, political history, 
and the history of our country.

Yamamoto, Eric K. In the Shadow of Korematsu: Democratic Liberties and National 
Security. New York: Oxford University Press, 2018. 248p. $39.95.

Reviewed by Genevieve P. Nicholson*

¶90 In February of 1942, President Franklin D. Roosevelt issued an executive 
order that gave the Secretary of War and his designates broad authority to prescribe 
military areas and impose and enforce related restrictions.5 Pursuant to this 
authority, the military issued a series of curfew, exclusion, and detention orders 
that ultimately led to the forced relocation and incarceration of over 100,000 Japa-
nese Americans. In 1944, the U.S. Supreme Court upheld Fred Toyosaburo Kore-
matsu’s conviction for violating an exclusion order.6 Although the Court stated that 
“all legal restrictions which curtail the civil rights of a single racial group are imme-
diately suspect” and that “courts must subject them to the most rigid scrutiny,”7 its 
reasoning reflected a deference to, not rigid scrutiny of, government decision-
making: “Compulsory exclusion of large groups of citizens from their homes, 
except under circumstances of direst emergency and peril, is inconsistent with our 
basic governmental institutions. But when under conditions of modern warfare 
our shores are threatened by hostile forces, the power to protect must be commen-
surate with the threatened danger.”8 

 * © Genevieve P. Nicholson, 2018. Director of Research & Knowledge Services, Lewis Roca 
Rothgerber Christie LLP, Phoenix, Arizona.
 5. Exec. Order No. 9066, 7 Fed. Reg. 1407 (Feb. 19, 1942).
 6. Korematsu v. United States, 323 U.S. 214 (1944).
 7. Id. at 216.
 8. Id. at 219–20.
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¶91 Four decades later, evidence emerged that the government concealed infor-
mation from the Korematsu court and provided false justification for the exclusion 
orders. Korematsu successfully petitioned for a writ of coram nobis to vacate his 
conviction. The district court opinion granting the writ concluded:

Korematsu remains on the pages of our legal and political history. As a legal precedent it 
is now recognized as having very limited application.9 As historical precedent it stands as 
a constant caution that in times of war or declared military necessity our institutions must 
be vigilant in protecting constitutional guarantees. It stands as a caution that in times of 
distress the shield of military necessity and national security must not be used to protect 
governmental actions from close scrutiny and accountability. It stands as a caution that in 
times of international hostility and antagonisms our institutions, legislative, executive and 
judicial, must be prepared to exercise their authority to protect all citizens from the petty 
fears and prejudices that are so easily aroused.10

¶92 In the Shadow of Korematsu: Democratic Liberties and National Security 
examines the impact of the Korematsu case and the World War II internment of 
Japanese Americans on the way the United States responds to national security 
measures that restrict civil liberties, particularly in the context of 9/11, the San 
Bernardino and Paris attacks, and President Trump’s 2017 exclusion orders. Eric K. 
Yamamoto asserts that the 1944 opinion carries more precedential weight than 
credited in the coram nobis decision.11 As he traces Korematsu’s reach to the present 
day, Yamamoto highlights the troubling tendency of the judicial branch to give 
more deference than warranted when scrutiny is most crucial: when the two elec-
tive branches of government act, often in ways that restrict freedoms of minority 
populations, in response to public fear.

¶93 The book consists of four parts: “The Challenge,” “The Contested Cases,” 
“The Next Steps,” and “Looking Back, Moving Ahead.” The first part identifies the 
issues and explains briefly that Korematsu has inspired two divergent schools of 
thought on the role of the judiciary in times of crisis: one views the case as a warn-
ing that demands heightened judicial scrutiny; the other views the case as precedent 
for extreme judicial deference. Next, Yamamoto delves further into Korematsu and 
related cases, the coram nobis reopenings of those cases, and how jurists and poli-
cymakers have treated these cases over time. In the third part, he proposes a multi-
step method for judicial review of government actions that threaten civil liberties. 
The final part reviews the book’s overarching themes.

¶94 In the Shadow of Korematsu demonstrates how the legal, political, and soci-
etal climate precipitated and ultimately condoned the internment of Japanese 
Americans during World War II. Throughout the book, Yamamoto proves how 
easily the reasoning of Korematsu could be adopted today. By examining the exist-
ing jurisprudence, considering a number of variables, and addressing concerns, he 
proposes a thoughtful, detailed approach for avoiding a similar result. At times, 
especially in the first two parts, the book seems repetitive and disorganized and is 
therefore hard to read, but it offers valuable insights on a timely subject.

 9. In fact, Korematsu was expressly overruled by Trump v. Hawaii, 585 U.S. ___, 138 S. Ct. 2392, 
2423 (2018).
 10. Korematsu v. United States, 584 F. Supp. 1406, 1420 (N.D. Cal. 1984).
 11. See supra note 9.





561

LAW LIBRARY JOURNAL Vol. 110:4 [2018-23] 

Practicing Reference . . . 

My Year of Citation Studies, Part 4*

Mary Whisner**

In her fourth and last installment examining citation studies, Ms. Whisner follows up on 
part three of her Citation Study by comparing articles from each of the examined journals 
in 1982 with articles from 1992 and 2002, and comes to some interesting conclusions. 

¶1 I developed some curiosity about citation rates of law journal articles and 
decided to roll up my sleeves and dig through some data. Realizing that even small 
excursions into the forest of data would be too much for one column, I decided to 
devote all four columns of 2018 to the project. One benefit has been eliminating 
my quarterly search for a good topic. 

Methodology

¶2 In Part 3, I generated a random sample of thirty “flagship” law reviews and 
then dove into a sample from 1982: five articles (when possible) from each of the 
twenty-three journals that were published that year.1 In this column, I build on that 
work by comparing articles from those same journals in 1992 and 2002. The sample 
size is a little larger because of the addition of newer journals: District of Columbia 
Law Review is included in the 1992 and 2002 samples; Appalachian Journal of Law 
and New York City Law Review (now CUNY Law Review) join the ranks in 2002. 

¶3 I looked at the first five articles in each journal published in the sample 
year. I omitted introductions, memorials, book reviews, and commentary. A few 
judgment calls that are too boring for the text are set out in a footnote.2 I used 

 * © Mary Whisner, 2018.
 ** Research Services Librarian, Marian Gould Gallagher Law Library, University of Washington 
School of Law, Seattle, Washington.
 1. The thirty journals were first published between 1887 and 2011 (the median is between 1961 
and 1964).
 2. The District of Columbia Law Review published no issues in 2002. I included articles from 
2003 in the 2002 sample. 

Pierre Schlag, The Aesthetics of American Law, 115 Harv. L. Rev. 1047 (2002), is labeled 
“Commentary,” but it’s 73 pages long; I counted it as an article.

The Journal of Family Law devoted vol. 30 no. 2 (1991–92) to brief summaries of family law 
developments in various countries. I decided not to count these as articles and drew my sample from 
vol. 30 no. 3.

The book reviews in the Michigan Law Review’s annual book review issue are substantial and 
may be cited as often as many articles, but I omitted them. I also omitted the essays for the journal’s 
centennial, in vol. 100 no. 7 (June 2002).
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HeinOnline’s ScholarCheck to record the number of citations to each article, year 
by year.3 

Findings

Citations over Time

¶4 First, let’s look at the aggregate: all the citations to all of the articles. The 
1992 and 2002 samples were consistent with what we saw in the 1982 sample. There 
aren’t many citations in the year of publication, because it takes a while for citing 
articles to make it into print. The most citations are in the first several years after 
publication. For example, in Year 2, 1992 articles were cited an average (mean) of 
2.5 times, and 2002 articles were cited an average of 2.7 times. Fifteen years out 
(2006 for 1992 articles and 2016 for 2002 articles), average citations were down to 
.8 and 1.0, respectively. See Figures 1 through 4.

¶5 These numbers are similar to (but a little higher than) those in 1982. In 1983 
(Year 2), the 1982 articles were cited an average of 2.3 times. In 1996 (Year 15), the 
1982 articles were cited .7 times on average. 

¶6 In the aggregate, articles from the 1982 sample were cited 3451 times in the 
36 years of the study; those from 1992 were cited 3137 times in the 26 years cov-
ered; and those from 2002 were cited 2179 times in 16 years. To make a more 
meaningful comparison, I looked at citations in the first ten years after publication 
for each sample: 1982 articles were cited 1683 times; 1992 articles were cited 1723 
times; and 2002 articles were cited 2179 times. Figure 5 shows the citations over the 
ten years. The curves are very similar, but it looks like 2002 articles did better, get-
ting cited more often.

¶7 But if you remember that the samples are a little larger for 1992 and 2002 
than for 1982, you might think this comparison isn’t quite fair. So let’s look at the 
mean citations in the first 10 years. Articles published in 1982 were cited an average 
of 15.7 times; those from 1992 were cited 14.5 times; and those from 2002 were 
cited 16.8 times. What the heck: we have at least sixteen years for each sample, so 
let’s crunch the numbers for that length of time. Looking at averages instead of 
totals evens things out a little, but the 2002 articles still got more citations—an 
average of 23.4 over their first sixteen years, as compared with 20.8 for 1982 articles 
and 19.5 for 1992 articles. Despite these small differences, the similarity in the 
article cohorts’ performance is striking: few citations in the publication year, a peak 
in the next year, and a gradual falling off over the next fourteen years. Figure 6 
shows the parallel citation lives of the three samples.

Differences Among Articles
¶8 Articles do not meet with equal receptions by the citing public. Some 

achieve great popularity while others are never cited at all. In the 1992 sample, the 

 3. I omitted citations in Supreme Court Bulletin and SEC Docket: I wanted to focus on citations 
in journals. 

When I spotted duplicates in ScholarCheck results, I omitted them—and corresponded with 
HeinOnline’s customer support team. I think I spotted more duplicates in the 1992 and 2002 samples 
than in the 1982 sample. If it’s because  I became better at spotting them, then the 1982 citation counts 
are a smidgen high—but only a smidgen. 
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top article was cited 346 times, while four articles have not yet been cited. The 2002 
sample had an article with 232 citations at the top; seven articles at the other end of 
the spreadsheet had no citations.

¶9 In Figure 6, we saw that in the aggregate articles tend to be cited most in the 
year after publication, with a decline over the next fifteen years. But is what’s true 
for the group true for each article? I graphed the citations to the three most-cited 
articles in each sample over their first sixteen years. The shape is very different. 
There are ups and downs, but interest stays strong, with roughly the same number 
of citations in later years as in the first few. So we can expect most articles to get 
cited less as time goes on, but the most successful articles hold the citing public’s 
interest. See Figures 7–9. 

Figure 1

Total Citations Per Year (1992 Articles)

Figure 2

Average Citations Per Year (1992 Articles)
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¶10 When I arranged the data by rank of an article (the most-cited in position 
one, the second-most-cited in position two, and so on), the graph (Figure 10) 
formed a lovely “long tail.”4 Even within the top-twenty articles of each cycle, the 
numbers produced a long tail (Figure 11).5

 4. See Mary Whisner, My Year of Citation Studies, Part 2, 110 Law Libr. J. 283, 291, 2018 Law 
Libr. J. 12, ¶ 20; Mary Whisner, My Year of Citation Studies, Part 3, 110 Law Libr. J. 419, 423, 2018 
Law Libr. J. 17, ¶ 15. 
 5. Mathias Siems used a box plot to show SSRN downloads, looking at the number of down-
loads for papers posted during two windows in 2012. Mathias M. Siems, Legal Research in Search of 
Attention: A Quantitative Assessment, 27 King’s L.J. 170, 177 (2016). Instead of a long-tail curve, his 
graph shows thickness at the low-citation end and scattered stars at the high-citation end. 

Figure 3

Total Citations Per Year (2002 Articles)

Figure 4

Average Citations Per Year (2002 Articles)
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¶11 In Tables 1 and 2, I list the most-cited articles in the 1992 and 2002 samples. 
Skimming the list, you will probably see some authors you recognize. Common 
themes were constitutional law, criminal procedure, civil procedure, and legal the-
ory. Family law made an appearance, particularly with respect to same-sex relation-
ships (same-sex marriage and parentage issues). 

¶12 I used the presence of a state’s name in the title as a proxy for articles focus-
ing on one state’s law. Based on this, state focus went down substantially from the 
first sample to the third. In 1982, 20.5 percent of the articles had a state name in the 
title; in 1992 it was 9.2 percent; and in 2002 it was only 7.7 percent. The articles with 
state names in the title tend to have low citation counts,6 but even so, if discussions 

 6. The median citations of articles with states in their titles were 5 (1982), 3 (1992), and 2 (2002). 

Figure 5

Citations in First 10 Years (1982, 1992, and 2002 Articles)

Figure 6

Average Citations in First 16 Years (1982, 1992, and 2002 Articles)
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Figure 7

Citations in First 16 Years, Top 3 Articles (1982)

Figure 9

Citations in First 16 Years, Top 3 Articles (2002)

Figure 8

Citations in First 16 Years, Top 3 Articles (1992)
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of state law are indeed going down, I think that’s a loss. A lot of law happens at the 
state level—legislation, litigation, and transactions—and good analysis could be 
useful. As a reference librarian, I’ve heard many researchers asking for articles 
about particular state statutes or doctrines. They might not cite the articles in other 
articles, but that doesn’t mean the articles aren’t useful. Of course, there are some 
articles with local interest that do not have the state’s name in the title. For example, 

Figure 10

Citations Per Article (1982, 1992, 2002)

Figure 11

Citations Per Article, Top 20 Articles (1982, 1992, 2002)
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the liability of ski areas7 is of more interest in Idaho (and Utah and Colorado) than 
in Kansas or Florida.

Number of Authors
¶13 In the 1982 sample, 22 out of 109 articles were coauthored. The numbers 

were a little smaller in the two later samples: 18 out of 119 (1992) and 18 out of 130 
(2002). So the coauthored articles dropped from almost 20 percent to less than 15 
percent.8

¶14 I was a little surprised by this. With more interdisciplinary work and facul-
ties who have doctorates from outside the law,9 I expected to see more coauthored 
articles in law journals. My samples are too small to infer that this is a trend for all 
law reviews. Looking at a much larger sample, Lynn LoPucki found a “modest 
upward trend” in coauthored articles in law; 23 percent of articles in top-50 law 
reviews in 2009–2011 were coauthored.10

Words in Title
¶15 I again counted words in articles’ titles. That 32-word title in the 1982 

sample continued to be an outlier: no title in the 1992 or 2002 samples was longer 
than 25 words. That still left room for some titles that struck me as long and clunky. 
Of course, this is a matter of taste. I might like the rhythm of The Rhetoric of Con-
stitutional Law11 or Ambiguity and Income Taxation12 better than that of Going 
Nowhere, Slowly: The Long Struggle over Campaign Finance Reform and Some 
Attempts at Explanation and Alternatives,13 but the authors who choose long titles 
must think they sound pretty good.14 

¶16 Does the length of a title correlate with citation rates? Eyeballing the lists, I 
could see some long titles among the most-cited works and some short titles 
among the least-cited, but it seemed to me that there were few of the really long 
titles at the top. Two graphs illustrate this. Figure 12 shows the distribution of title 
length in the three sample years. Lots of titles are between 8 and 14 words long. 
Figure 13 shows the distribution of title length for the twenty most-cited articles in 
the three samples. A glance shows that these articles had fewer long titles. The 
medians are just a little smaller: the top 20 articles had a median title length of 9 in 
1982 and 1992 and 11 in 2002; overall, articles in the samples had median lengths 
of 10, 11, and 12 words, respectively. Of course, very few articles will have titles 
shorter than 3 words (and none will be shorter than 1 word!). The real difference 
is to the right of the median, where titles can get longer and longer. The most-cited 

 7. See, e.g., Arthur N. Frakt & Janna S. Rankin, Surveying the Slippery Slope: The Questionable 
Value of Legislation to Limit Ski Area Liability, 28 Idaho L. Rev. 227 (1991–92).
 8. 19.6% in 1982, 15.1% in 1992, 13.8% in 2002. 
 9. See Lynn M. LoPucki, Dawn of the Discipline-Based Law Faculty, 65 J. Legal Educ. 506 
(2016). 
 10. Lynn M. LoPucki, Disciplinary Legal Empiricism, 76 Md. L. Rev. 449, 466 (2017).
 11. Erwin Chemerinsky, The Rhetoric of Constitutional Law, 100 Mich. L. Rev. 2008 (2002).
 12. Terrence R. Chorvat, Ambiguity and Income Taxation, 23 Cardozo L. Rev. 617 (2002). 
 13. Robert F. Bauer, Going Nowhere, Slowly: The Long Struggle Over Campaign Finance Reform 
and Some Attempts at Explanation and Alternatives, 51 Cath. U. L. Rev. 741 (2002).
 14. I think using “slippery slope” in an article about ski areas is clever enough to justify a longish 
title, but even “Surveying the Slippery Slope: The Questionable Value of Legislation to Limit Ski Area 
Liability” has only 14 words. See Frakt & Rankin, supra note 7. 
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articles seldom had titles longer than 14 words. The usual caveats apply: these are 
small samples, and correlation is not causation. But if you’ve drafted a title that’s, 
say, 22 words long, see if you can trim it a little.15 Figures 12 and 13 provide graphs 

 15. Similarly, a study of law papers in SSRN found that short titles correlate with increased 

Table 1

Most-Cited Articles in 1992 Sample

Rank Article Citations 

1 James A. Gardner, The Failed Discourse of State Constitutionalism, 90 
Mich. L. Rev. 761 (1992)

346

2 David B. Wilkins, Who Should Regulate Lawyers?, 105 Harv. L. Rev. 799 
(1992)

320

3 Steven G. Calabresi & Kevin H. Rhodes, The Structural Constitution: 
Unitary Executive, Plural Judiciary, 105 Harv. L. Rev. 1153 (1992)

314

4 Samuel Issacharoff, Polarized Voting and the Political Process: The 
Transformation of Voting Rights Jurisprudence, 90 Mich. L. Rev. 1833 (1992)

175

5 Bennett L. Gershman, The New Prosecutors, 53 U. Pitt. L. Rev. 393 (1992) 124

6 Stephen A. Gardbaum, Law, Politics, and the Claims of Community, 90 
Mich. L. Rev. 685 (1992)

115

7 Meir Dan-Cohen, Responsibility and the Boundaries of the Self, 105 Harv. 
L. Rev. 959 (1992)

99

8 Daniel Shaviro, An Economic and Political Look at Federalism in Taxation, 
90 Mich. L. Rev. 895 (1992)

96

9 Evan Tsen Lee, Deconstitutionalizing Justiciability: The Example of 
Mootness, 105 Harv. L. Rev. 603 (1992)

89

10 Gunther Teubner, The Two Faces of Janus: Rethinking Legal Pluralism, 5 
Cardozo L. Rev. 1419 (1992)

78

11 (tie) Niklas Luhmann, Operational Closure and Structural Coupling: The 
Differentiation of the Legal System, 13 Cardozo L. Rev. 1419 (1992)

61

11 (tie) Pamela S. Karlan, Changing Vision of the Right to Counsel, 105 Harv. L. 
Rev. 670 (1992)

61

13 Ellen S. Podgor, Mail Fraud: Opening Letters, 43 S.C. L. Rev. 223 (1992) 56

14 Andrew H. Friedman, Same-Sex Marriage and the Right to Privacy: 
Abandoning Scriptural, Canonical, and Natural Law Based Definitions of 
Marriage, 35 How. L.J. 173 (1992)

48

15 Roger C. Cramton & Lisa K. Udell, State Ethics Rules and Federal 
Prosecutors: The Controversies over the Anti-Contact and Subpoena Rules, 
53 U. Pitt. L. Rev. 291 (1992)

45

16 Frank Bates, Australian Family Law in 1990: More of the Same, 30 J. Fam. L. 
757 (1991–1992)

43

17 John M. Rogers & Robert E. Molzon, Some Lessons about the Law from 
Self-Referential Problems in Mathematics, 90 Mich. L. Rev. 992 (1992) 

40

18 Douglas D. Scherer, Tort Remedies for Victims of Domestic Abuse, 43 S.C. 
L. Rev. 543 (1992)

37

19 (tie) Donald L. Beci, School Violence: Protecting Our Children and the Fourth 
Amendment, 41 Cath. U. L. Rev. 918 (1992)

31

19 (tie) J. Dennis Hynes, The Revised Uniform Partnership Act: Some Comments on 
the Latest Draft of RUPA, 19 Fla. St. U. L. Rev. 727 (1992)

31 
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Figure 12

Title Length of Articles (1982, 1992, 2002)

Figure 13

Title Length of 20 Most-Cited Articles (1982, 1992, 2002)
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Table 2

Most-Cited Articles in 2002 Sample

Rank Article Citations 

1 Reva B. Siegel, She the People: The Nineteenth Amendment, Sex Equality, 
Federalism, and the Family, 115 Harv. L. Rev. 947 (2002)

232

2 Devon W. Carbado, (E)racing the Fourth Amendment, 100 Mich. L. Rev. 946 
(2002)

179

3 Arthur E. Wilmarth, Jr., The Transformation of the U.S. Financial Services 
Industry, 1975–2000: Competition, Consolidation, and Increased Risks, 
2002 U. Ill. L. Rev. 215

142

4 David Rosenberg, Mandatory-Litigation Class Action: The Only Option for 
Mass Tort Cases, 115 Harv. L. Rev. 831 (2002)

128

5 Keith E. Whittington, Extrajudicial Constitutional Interpretation: Three 
Objections and Responses, 80 N.C. L. Rev. 773 (2002)

110

6 Pierre Schlag, The Aesthetics of American Law, 115 Harv. L. Rev. 1047 
(2002)

108

7 (tie) Steven L. Schwarcz, Private Ordering of Public Markets: The Rating Agency 
Paradox, 2002 U. Ill. L. Rev. 9

87

7 (tie) Richard A. Nagareda, Autonomy, Peace, and Put Options in the Mass Tort 
Class Action, 115 Harv. L. Rev.  747 (2002)

87

9 Goodwin Liu, The Causation Fallacy: Bakke and the Basic Arithmetic of 
Selective Admissions, 100 Mich. L. Rev. 1045 (2002)

81

10 (tie) Theresa Glennon, Somebody’s Child: Evaluating the Erosion of the Marital 
Presumption of Paternity, 102 W. Va. L. Rev. 547 (2002)

80

10 (tie) Melanie B. Jacobs, Micah Has One Mommy and One Legal Stranger: 
Adjudicating Maternity for Nonbiological Lesbian Coparents, 50 Buff. L. 
Rev. 341 (2002)

80

12 Jennifer K. Robbennolt, Determining Punitive Damages: Empirical Insights 
and Implications for Reform, 50 Buff L. Rev. 103 (2002)

69

13 Keith A. Findley, Learning from Our Mistakes: A Criminal Justice 
Commission to Study Wrongful Convictions, 38 Cal. W. L. Rev. 333 (2002)

64

14 Edward Rock, Securities Regulation as Lobster Trap: A Credible 
Commitment Theory of Mandatory Disclosure, 23 Cardozo L. Rev. 675 
(2002)

57

15 Richard L. Hasen, Bush v. Gore and the Future of Equal Protection Law in 
Elections, 29 Fla. St. U. L. Rev. 377 (2002) 

55

16 William W. Bratton, Venture Capital on the Downside: Preferred Stock and 
Corporate Control, 100 Mich. L. Rev. 891 (2002)

44

17 Malia Reddick, Merit Selection: A Review of the Social Scientific Literature, 
106 Dick. L. Rev. 729 (2002)

43

18 Ronald J. Krotoszynski, Jr., Expropriatory Intent: Defining the Proper 
Boundaries of Substantive Due Process and the Takings Clause, 80 N.C. L. 
Rev. 713 (2002)

42

19 (tie) Kathy Swedlow, Don’t Believe Everything You Read: A Review of Modern 
“Post-Conviction” DNA Testing Statutes, 38 Cal. W. L. Rev. 355 (2002)

39

19 (tie) Sally F. Goldfarb, “No Civilized System of Justice”: The Fate of the Violence 
Against Women Act, 102 W. Va. L. Rev. 499 (2002)

39 
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listing title lengths of articles (and top twenty most-cited articles) from 1982, 1992, 
and 2002. Tables 3 and 4 list selected articles with short and long titles. 

Hot Journals
¶17 I looked at the twenty articles that got the most and the fewest citations in 

the 1992 and 2002 samples. Which journals published them? In the 1982 study, 

downloads. Siems, supra note 5, at 181. Siems cautions against using his findings as a recipe for 
increasing SSRN downloads, “since it cannot be excluded that some of the explanatory variables 
proxy for the unobservable quality of a paper.” Id. at 185. 

Table 3

Selected Articles with Short Titles

Words in Title Article Citations 

3 Harlan S. Abrahams & Bobbee Joan Musgrave, The DES Labyrinth, 33 
S.C. L. Rev. 663 (1982)

12

4 Michael B. Kennedy, Idaho’s Generic Theft Law, 18 Idaho L. Rev. 43 
(1982)

2

3 Bennett L. Gershman, The New Prosecutors, 53 U. Pitt. L. Rev. 393 (1992) 124

4 Robert G. Byrd, Misrepresentation in North Carolina, 70 N.C. L. Rev. 323 
(1992)

9

2 Charlie Garlow, Environmental Recompense, 1 Appalachian J.L. 1 (2002) 1

3 Jessica W. Berg, Ethics and E-Medicine, 46 St. Louis U. L.J. 61 (2002) 4

Table 4

Selected Articles with Long Titles

Words in Title Article Citations 

20 M.H. Hoeflich, Through a Glass Darkly: Reflections upon the History 
of the International Law of Public Debt in Connection with State 
Succession, 1982 U. Ill. L. Rev. 39 

18

19 Paul R. Dimond, Strict Construction and Judicial Review of Racial 
Discrimination Under the Equal Protection Clause: Meeting Raoul 
Berger on Interpretivist Grounds, 80 Mich. L. Rev. 462 (1982)

54

20 Randall R. Murphy, The Framers’ Evolutionary Perception of Rights: 
Using International Human Rights Norms as a Source for Discovery of 
Ninth Amendment Rights, 21 Stetson L. Rev. 423 (1992)

10

22 Sara A. Austin, New Value Exception: (Wanted) Dead or Alive—Viability 
of the New Value Exception to the Absolute Priority Rule Under 
Bankruptcy Code 1129(b)(2), 96 Dick. L. Rev. 189 (1992)

9

24 Andrea M. Seielstad, The Recognition and Evolution of Tribal Sovereign 
Immunity under Federal Law: Legal, Historical, and Normative 
Reflections on a Fundamental Aspect of American Indian Sovereignty, 37 
Tulsa L. Rev. 661 (2002)

38

24 
 

Leonard H. Bucklin, Woe Unto Those Who Request Consent: Ethical and 
Legal Considerations in Rejecting a Deceased’s Anatomical Gift Because 
There Is No Consent by the Survivors, 78 N.D. L. Rev. 323 (2002).

15 
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Harvard Law Review and Michigan Law Review stood out: each of them had five out 
of five of their articles make the top twenty. But I observed that some less promi-
nent journals had at least one article near the top. Now we can look at three sample 
years, 1982, 1992, and 2002. Harvard and Michigan maintain their star status: each 
had 13 out of their 15 articles in the study make the top twenty. But here’s good 
news for underdogs. Of the 25 journals in the study, seventeen had at least one 
article make the top twenty in its year.16 A good, timely article published in almost 
any journal might find its audience and be highly cited.

¶18 The other end of the spectrum was a little more spread out. No journal had 
as many articles in the bottom twenty as Harvard and Michigan had in the top 
twenty. Twenty-one of the twenty-five journals in the study had at least one article 
in the bottom twenty. Summary data are in Table 5.

Recap of Findings from the Year

¶19 In this and the last three columns, I have explored citation patterns of law 
journal articles, focusing on citations in journals (rather than cases). Some 
take-aways:

1. Citations to an article are one measure of its influence, but they don’t tell 
you everything. Many people could read, think about, and discuss an 
article without ever citing it. An article on a narrow topic or focused on one 
jurisdiction might not garner high citation counts, even though it’s very 
useful to its readers. (Part 1, ¶ 3)

2. Several tools enable you to find citing references. Web of Science, Shepard’s, 
KeyCite, and HeinOnline’s ScholarCheck have overlapping coverage, but 
the overlap is only partial. Each tool is imperfect. (Part 1, ¶¶ 14–20, 28–29).

3. In general, articles by professors and other professionals are cited more 
than student notes and comments. (Part 2, ¶ 19)

4. But some student pieces do quite well: in a sample from 2012, many student 
pieces were cited at least as often as the median article. (Part 2, ¶ 19)

5. It’s possible to generate a list of frequently cited student pieces to offer 
student authors examples of successful publications. (Part 1, ¶¶ 8–20) 
(creating lists for environmental law and for intellectual property and 
technology law).

6. Journals vary widely in their mix of articles and student works. (Part 2,  
¶ 10)

7. Articles in some journals tend to be cited much more often than those in 
other journals. (Part 2, ¶ 7; Part 3, ¶¶ 22–23; supra, ¶¶ 17–18).17 

 16. Very loosely, we can think of the “top 20” being the top quintile. In fact, it is a more exclusive 
club: top 18.7% in 1982, top 16.8% in 1992, and top 15.4% in 2002.
 17. To compare citations to hundreds of journals, not just those in my samples, see Washington 
& Lee Univ. Sch. of Law, Law Journals, https://managementtools4.wlu.edu/LawJournals/ [https://
perma.cc/ANJ6-EL2G]. Google Scholar provides a list of the 20 most-cited law journals (https://
scholar.google.com/citations?view_op=top_venues&hl=en&vq=soc_law) [https://perma.cc/YK4B 
-N2QB] as part of its ScholarMetrics project. Anurag Acharya, 2018 Scholar Metrics Released, Google 
Scholar Blog (Aug. 2, 2018), https://scholar.googleblog.com/2018/08/scholar-metrics-provide-easy 
-way-for.html [https://perma.cc/MXZ4-DFQT] (Thanks to Stephen Richard for sending me that 
link.) See also Robert Anderson, 2018 Law Review Rankings from Google Scholar Metrics, Witnesseth: 
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Table 5

Journals with Articles in the Top and Bottom Twenty in Citation Count

Number of Articles in Top 20* Number of Articles in Bottom 20*

Journal Title(s) 1982 1992 2002 Total 1982 1992 2002 Total

Appalachian 
Journal of Law

n/a n/a 0 0 n/a n/a 5 5

Buffalo Law Review 1 0 2 3 1 0 0 1

California Western 
Law Review

1 0 2 3 2 1 0 3

Cardozo Law Review 0 3 1 4 2 1 1 4

Catholic University 
Law Review

0 1 0 1 0 0 0 0

Dickinson Law 
Review

0 0 1 1 0 2 0 2

District of Columbia 
Law Review / U.D.C. 
L. Rev.

0 0 0 0 0 2 2 4

Florida State 
University Law 
Review

0 1 1 2 1 0 0 1

Harvard Law Review 5 4 4 13 0 0 0 0

Howard Law Review 0 1 0 1 0 1 0 1

Idaho Law Review 0 0 0 0 3 1 1 5

Journal of Family 
Law / Brandeis L.J.

2 1 0 3 1 0 0 1

Michigan Law 
Review

5 5 3 13 0 0 0 0

New York City Law 
Review (now CUNY 
Law Review)

0 0 0 0 0 0 2 2

North Carolina Law 
Review

2 0 2 4 0 0 0 0

North Dakota Law 
Review

0 0 0 0 0 0 1 1

Saint Louis 
University Law 
Review

1 0 0 1 0 1 0 1

South Carolina Law 
Review

0 2 0 2 1 1 0 2

South Dakota Law 
Review

0 0 0 0 2 1 1 4

Southwestern 
University Law 
Review

1 0 0 1 0 0 1 1

Stetson Law Review 0 0 0 0 1 1 2 4

Tulsa Law Journal 0 0 0 0 2 3 1 6

University of 
Arkansas at Little 
Rock Law Journal

0 0 0 0 3 4 3 10
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8. But no journal has a monopoly on high citations. In samples from three 
decades, the majority of journals had at least one article in the top fifth of 
articles by times cited. (Supra, ¶ 17) 

9. In a sample of 2012 journals, the highly-cited journals correlated with 
journals that faculty and staff scored high in a quick, informal poll. (Part 2, 
¶ 11)

10. In the aggregate—many articles across many journals—citations are low in 
the year of publication, then jump up in the first year after publication, and 
decline gradually over the next 15 years. This finding was consistent across 
three samples, in 1982, 1992, and 2002. (Supra, ¶ 9) 

11. When you line up articles in order from the most-cited to the least cited, 
you get a “long-tail” curve. That is, there are a few articles with lots of 
citations, followed by a number with a middling number of citations, 
followed by a large number with dwindling citations. This finding held for 
a sample that included flagship and specialty journals published in 2012 
and for samples of flagship journals in 1982, 1992, and 2002. (Part 2, ¶9; 
Part 3, ¶15; supra, ¶ 17)

12. Title length varies. The articles with the longest titles generally don’t make 
the ranks of the top-cited. (Supra, ¶ 16)

¶20 When I discussed my data with one of my colleagues, she asked why I chose 
to look at such old articles. Even 2002 is so long ago! Why couldn’t I look at some-
thing more recent? Well, Part 2 did look at a sample from 2012. I went back to the 
older years because I wanted to see how articles fared over time. If you want to see 
whether interest in articles falls off after five or ten years and whether anyone is still 
using articles that are more than twenty years old, then you have to look at old 
articles.  Some of the patterns in my study were so similar in the different samples 
that it’s likely they can be generalized. The articles published in 1982—before people 
used computers to find journal articles—showed the same pattern of citation in their 

Law, Deals, & Data (Aug. 6, 2018), http://witnesseth.typepad.com/blog/2018/08/2018-law-review 
-rankings-from-google-scholar-metrics.html [https://perma.cc/2TS8-HQCN] (comparing Google 
Scholar “h5-index” with Washington & Lee rankings and noting that Washington & Lee, relying on 
Westlaw, misses citations in interdisciplinary journals).

Number of Articles in Top 20* Number of Articles in Bottom 20*

Journal Title(s) 1982 1992 2002 Total 1982 1992 2002 Total

University of Illinois 
Law Review

2 0 2 4 0 0 0 0

University of 
Pittsburgh Law 
Review

1 2 0 3 2 1 0 3

West Virginia Law 
Review

0 0 2 2 1 0 1 2

TOTALS 21 20 20 61 22 20 21 63

* Because of ties in ranking, sometimes the top or bottom “20” has 21 or 22 articles.
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first sixteen years as did the ones published in 1992 (when people used Lexis and 
Westlaw to find articles) and 2002 (when people used even more online tools). 

Lessons Learned About the Study Process

¶21 This project has been many things to me: interesting, rewarding, tedious, 
vexing. I had to do some slogging to gather the data; getting it done was a chal-
lenge. I can’t say that each hour was fascinating, but I found enough nuggets here 
and there that it wasn’t as bad as it could have been.18 

¶22 I formed new questions to answer as I went along. Although I thought 
about looking at citations in cases, I settled in to looking at patterns of articles 
being cited in journals. I never got back to the question I posed in Part 1 (¶ 21) 
about what authors cite: “What is the balance of law review articles, notes and com-
ments, books, cases, statutes?” Hard as it was to compile the spreadsheets of cita-
tions to articles, I think it would have been harder to parse citations within a good 
sample of articles. 

¶23 Excel is a very powerful tool—much more powerful than I took advantage 
of. But I did learn a lot about the functions I used. For instance, if you use data to 
create a chart and then re-sort that data, the chart will update—even if it is pasted 
into a Word document. I learned to copy my charts as pictures and then paste them 
into Word, and that way they stayed the way I wanted them. Excel defaults to color 
charts, but Law Library Journal publishes in black and white, so I learned how to 
change orange and blue lines to black and gray. I think gray-scale graphs are some-
times hard to read (is that line the dark gray or the medium gray?), so I also learned 
to make dotted and dashed lines. Unfortunately, I often had to relearn these lessons 
several times over the course of these four columns. Was it the interface or was it 
me? Maybe a little of both. But now I’m reasonably competent at that particular skill. 

¶24 I’m glad I immersed myself in the data and tried my hand at compiling, 
sorting, and graphing to find something interesting. I regret that I did not find the 
time to read more widely. There are so many bibliometric studies out there that I 
never looked at! But I was fitting this project in around my regular job (not to men-
tion the rest of my life), and there was only time to do so much.

¶25 I think my experience should be encouraging for readers: if you are curious 
about something that can be addressed by some systematic searching, go ahead. It’s 
possible to get somewhere with junior-high math (I used nothing fancier than 
means and medians) and Excel. Do you wonder how many people cite notes and 
comments in your school’s journals? How about the articles? Go ahead: you can 
crunch the numbers.

¶26 On the other hand, I am very aware of the limits of my studies. For instance, 
in Part 2, I looked at a sample of 32 journals, selected not randomly but with some 
variety (flagship and specialty journals from law schools that were large and small, 
public and private). In Parts 3 and 4, I looked at the first five articles in each of 26 
flagship reviews in 1982, 1992, and 2002. (I selected 30 journals randomly; 4 were 
not published in the years studied.) The samples are so small, it’s like dipping a 

 18. It’s not my first time slogging through a lot of data to find something useful. See, e.g., Mary 
Whisner, The Rewards of Tedium, 102 Law Libr. J. 657, 2010 Law Libr. J. 37; Mary Whisner, The 4-1-1 
on Lawyer Directories, 106 Law Libr. J. 257, 106 Law Libr. J. 15. By the way, I don’t cite myself just to 
increase my citation counts, but self-citation does increase them, unless the counter screens them out.
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coffee cup into a lake. The studies would be much more rigorous with larger sam-
ples. But even with small samples, I think I’ve made some interesting findings. With 
just a cup of water, you could tell whether a lake was freshwater or saltwater and 
spot some pollutants, even if you weren’t able to tell what was going on in every 
region of the lake. I did see consistent patterns in different samples, so the findings 
are stronger than if I’d stopped with one study. If you dip that cup in the lake in 
three places and get very similar results, you start to have some confidence.

¶27 I did all of the data gathering and sorting on my own. That meant that I was 
the only one to catch it when I did something stupid, like forgetting to include 
results from a journal, highlighting the wrong area when I sorted, or using the 
wrong denominator when I calculated an average. A bigger project—or even 
another project of this size—would benefit from a team approach, so people could 
kick around ideas together and check each other’s work.

¶28 Even though I was able to do a lot with my basic math, I think it would 
surely be helpful to have a solid grounding in statistics and empirical research 
methods. Perhaps this would be another benefit to having a team: at least one of the 
team members might have that knowledge. Someone planning to work on a big 
citation study would be well advised to learn more before jumping in. And there are 
resources available. When I had questions, I looked at some university websites 
with statistics outlines. I didn’t take the time to read a book on empirical legal 
research,19 but one could. If someone wanted to do it right, she could take a class or 
two. The workshops introducing empirical legal studies methods20 always look 
interesting. One could even watch lessons from Kahn Academy.21 Help is out there.

 19. E.g., Lee Epstein & Andrew D. Martin, An Introduction to Empirical Legal Research 
(2014).
 20. See, e.g., Workshop on Research Design for Causal Inference, presented by Northwestern 
University and Duke University in June 2018, http://www.law.northwestern.edu/research-faculty 
/conferences/causalinference/ [https://perma.cc/2DYN-YJBP]. One way to keep up with events like 
this is through the Legal Scholarship Blog, http://www.legalscholarshipblog.com [https://perma.cc 
/U7QR-L9P8]; look under the Empirical Legal Studies tag. The Empirical Legal Studies blog, http://
www.elsblog.org/ [https://perma.cc/8JMC-XMYW], posts relevant conferences, as well as commen-
tary on research.
 21. Kahn Academy, Statistics and Probability, https://www.khanacademy.org/math/statistics 
-probability?t=classes [https://perma.cc/M6HQ-RF9Y].
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Memorial: George Stefan Grossman (1938–2018)

George’s Lifelong Journey*

¶1 George Stefan Grossman, Professor Emeritus of Law and the retired Law 
Librarian/Director at the Mabie Law Library at the University of California, Davis, 
died on July 11, 2018, at his retirement home alongside the picturesque Willamette 
River in Portland, Oregon. George is survived by his son Zoltán and daughter-in-
law Debra McNutt. George’s wife Susanna (Suzi) predeceased him in 2008 after 
forty-eight years of marriage. George had retired two years earlier.

¶2 George, a highly regarded law librarian for over fifty years, had been selected 
to be inducted into AALL’s Hall of Fame. His induction was scheduled to take place 
only five days after his death. George thus received this honor posthumously.

¶3 George was born in Czechoslovakia on May 31, 1938, to an American citi-
zen father and a Hungarian mother. In his interview for An Oral History of Law 
Librarianship, George described being born at the worst place and time possible for 
a Jewish boy.1 After the Nazis also took over neighboring Hungary in 1939, the 
family relocated to his mother’s hometown of Mezőtúr, Hungary. Later they were 
interned in a camp for foreign enemy nationals near Budapest. George’s father was 
summarily executed along with the camp’s other Jewish men on December 31, 
1944. George and his mother survived the war and in 1949 George, a derivative 
U.S. citizen, was able to come to America and a foster home in a suburb of Buffalo, 
N.Y. George’s mother and half brother followed him to America in 1962. 

¶4 After George’s graduation from high school in 1956, he took a job at Bell 
Aircraft Corporation, where he worked on the first American satellite and an early 
version of vertical takeoff and landing airplanes. George also began evening school 
at the University of Buffalo. In 1957, George moved west and enrolled at the Uni-
versity of Chicago, where he received his BA degree, with honors, in International 
Relations in 1960. 

¶5 George married Susanna Herczeg, whom he had met as a fellow student at 
college. Their marriage took place on the same day as George’s graduation. 
Susanna, or Suzi as she preferred, had also been a post-World War II childhood 
immigrant from Hungary who had even lived for a time in Buffalo (although the 
couple did not know each other during that period). George later went to graduate 
school but, after learning that Suzi was pregnant, left school and accepted full-time 
work as an editor for the American Bar Foundation.

¶6 In 1962, George, Suzi, and their new son Zoltán moved to Palo Alto, Cali-
fornia, where George worked as an administrative assistant for the California Law 

 * © Patrick E. Kehoe, 2018.
 1. George Stefan Grossman, An Oral History of Law Librarianship, Spinelli’s Law Library Refer-
ence Shelf, HeinOnline (May 4, 2017) (subscription database).
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Revision Commission, whose offices were located on the Stanford University cam-
pus. George enrolled at Stanford Law School a year after arriving in California and 
graduated in 1966. He was admitted to the California Bar that same year. Later he 
would also become a member of the Minnesota Bar. 

¶7 While he was a law student George worked in the law library. In his oral 
history interview, George described that he thought that the reference librarian, 
George Torzsay-Biber, had a nice job and so he asked Torzsay-Biber how he could 
get one like it. Torzsay-Biber told George to go see law librarian J. Myron Jacobstein 
and ask him. Myron (also known as Mike) encouraged George to become a law 
librarian and subsequently became George’s mentor. 

¶8 Stanford Law School was at that time planning a new building and Mike 
invited George to help him with its design. George took a course in mechanical 
drawing and, armed with a t-square, a drafting table, and some other specialized 
equipment, would draw whatever Mike requested in connection with possible 
library layouts. 

¶9 During George’s senior year at Stanford, he was invited to accompany Mike 
to the AALL Annual Meeting, where George was introduced to other law librari-
ans. George then returned to classes at Stanford with an employment offer in hand 
from the University of Pennsylvania, where he would subsequently work under the 
direction of yet another of law librarianship’s luminaries, Morris Cohen. George’s 
specific job at Penn was as acquisitions librarian and his main duty was book selec-
tion. He and Morris developed a lifelong friendship. Prior to leaving Penn for the 
University of Utah in 1968, George started library school at Drexel. 

¶10 George’s old boss and mentor at Stanford, Mike Jacobstein, had been doing 
consulting work for the University of Utah and realized they needed a law librarian 
who could remedy the library’s several shortcomings. Mike recommended George, 
who was hired and appointed both as law librarian and professor of law. While work-
ing there George decided to finish earning his library degree, so he also commuted 
to nearby Provo, and was ultimately awarded the degree from Brigham Young Uni-
versity in 1971.  George remained at the University of Utah for another two years.

¶11 Once again, in 1973, George’s mentor Mike Jacobstein was consulting for 
another law school when he realized that it had a need for a good law librarian. 
This resulted in George being offered the appointment as law librarian and profes-
sor of law at the University of Minnesota. He remained at Minnesota until 1979. 
Much of the attraction for Minnesota was that the law school was about to begin a 
major building project. This meant that George would be able to hone his skills 
designing buildings as well as being able to serve as the director of a very large and 
sophisticated academic law library.

¶12 As at Utah, George really enjoyed his work and other experiences at Min-
nesota. However, when yet another well-connected colleague recommended George 
for a job opening, George decided to move yet again. The colleague was Roy Mersky, 
who had just declined an offer from Northwestern University in Chicago in order to 
remain at the University of Texas. George indicated that he ended up accepting an 
offer from Northwestern to become professor of law and law librarian/director 
because the school also had grand plans to move from its Chicago campus to the 
main university’s campus in nearby Evanston and into an entirely new building yet 
to be designed. This was just too tempting an opportunity since it would mean that 
George would be able for the first time to design a library from scratch. 
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¶13 At Northwestern, George utilized his special expertise in planning build-
ings, but not in connection with the promised new Evanston campus facility. The 
law school ended up merely planning a major expansion of its Chicago facility on 
Lake Shore Drive. George remained at Northwestern for fourteen years (until 
1993). As with all his earlier jobs, George enjoyed his time there. 

¶14 Unfortunately, Suzi developed some chronic health issues so she and 
George decided that because of the cold winters in Chicago, they ought to consider 
a return to a more moderate climate such as that they had experienced in Califor-
nia. They also decided, however, that this move would only happen if George could 
find a position that met his criteria for further professional challenge. Thus George 
applied  for an impending opening as Director of the Law Library and Professor of 
Law at the University of California at Davis. The school’s founding law librarian, 
Mortimer Schwartz, had just announced his retirement and a new building was in 
the school’s plans. George got the job. 

¶15 His appointment at Davis was to be George’s final position and, as he said 
in his oral history interview, much of what attracted him to the relatively new law 
school was their plan to construct a new building. George said he wanted this to be 
“his” building and as perfect a one as possible since he planned to use in its design 
all the great concepts he had learned and used in his extensive work and consulting 
practice. Later, however, as at Northwestern, the promise of a wonderful, com-
pletely new facility was not to be fulfilled because the legislature would only fund a 
new wing for the existing building. George was of course still able to at least cap his 
career with yet one more construction project while at UC Davis.  

¶16 George remained at Davis for fourteen years before retiring in 2007 and mov-
ing to join Suzi full time in San Francisco. She had moved there a little ahead of him, 
although he had commuted in from Davis to join her on weekends. Later, four years 
after Suzi’s death, George moved in 2012 to Ashland, in southern Oregon, and two 
years after that still farther north to Portland. While living in Ashland, George helped 
out as a volunteer in the library of his synagogue. After his move to Portland, how-
ever, George’s own declining health due to Parkinson’s Disease limited his activities. 

¶17 George used his special expertise designing and planning building projects 
pretty much throughout his career. Early on, he became one of two law librarians 
who were considered to be the “go to” consultants for any colleague working on a 
new building or building renovation. The other of these “go to” consultants was, of 
course, Roy Mersky of the University of Texas. Although competitors for the con-
sultant jobs, George and Roy were always very close friends. I am sure that many of 
their clients welcomed their friendly competition, however, perhaps since it may 
have kept their fees a bit lower than what they might otherwise have charged. 

¶18 Obviously, as required of any successful candidate for induction into AALL’s 
Hall of Fame, George had a long and very distinguished career. It consisted of suc-
cessive appointments at prestigious law schools and a record of professional service 
including committee assignments for AALL, AALS, and the American Bar Associa-
tion, and a membership on the Westlaw Advisory Board. George also served while 
at the University of Utah as president of the local ACLU chapter. In his oral history 
interview, George admitted to have been considering going into politics at that 
time. Suzi was also politically active in Utah as a lobbyist for the campaign to get 
Utah to ratify the Equal Rights Amendment to the United States Constitution, 
although ultimately this effort failed both in Utah and nationally.
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¶19 George’s teaching role at Davis, as it did at Utah and Minnesota, included 
courses in legal research and writing. In addition, during the last five years he was 
at Davis, he also taught American legal history. While he was at Northwestern, 
another colleague on the teaching faculty was responsible for the legal research and 
writing program, so George taught courses in copyright and contracts. George also 
taught an advanced legal research course at Northwestern but, unlike many of 
them elsewhere, his included an historic perspective. 

¶20 George’s scholarship included a long and distinguished list of articles, chap-
ters, and other contributions to several books, a number of editorships, and many 
professional presentations. George was also the author of Legal Research Founda-
tions of the Electronic Age, which was published in 1994 by Oxford University Press. 
As a consultant George served forty-four clients, including law schools, universities, 
and county law libraries, mostly while advising on building projects but also, for a 
few, on library administration and once on library automation.— Patrick E. Kehoe 2 

George’s Years at UC Davis**

¶21 George Grossman was hired in 1993 as Director of the UC Davis Mabie 
Law Library and retired in June of 2007. Prior to taking the position at Davis, 
George held several director assignments at other prestigious academic law librar-
ies. Professor Grossman, a tenured faculty member, was only the second director 
of the Mabie Law Library, after founding director, Mortimer Schwartz, retired. 
When asked why he was willing to relocate to the West Coast at the sunset of his 
career, he simply stated that his strong interests in taking the job were because of 
the imminent library building/remodeling project slated for King Hall. His inter-
ests at this point in his career were in designing and overseeing the building/
remodeling of library space, and UC Davis appeared to be the next big project on 
his radar. He had been a consultant on various projects throughout the country and 
had gained a reputation as a library space expert.

¶22 It initially appeared the library would be a new structure and not just reno-
vated, but as plans would have it, the new construction dedicated much needed 
space for new administrative offices for the School of Law, more faculty offices, a 
new courtroom, and classroom spaces. These priorities delayed the library’s proj-
ect, and plans drawn for the library renovation were in phase two of the King Hall 
expansion and renovation. Professor Grossman’s vision for the library never 
wavered and he continued to formulate ideas and draw sketches of how best the 
library space could be updated.

¶23 The new construction areas of King Hall, however, were not completed 
until 2008, and it was not clear whether there was enough funding left in the proj-
ect to complete all that was intended for the library’s remodeling project. Having 
had experience with architects, drawings, and library buildings, Grossman became 
heavily engaged in finalizing plans for the library space. He steered architects 
towards addressing issues of work flow, traffic patterns, space accommodations, 
and other important features not well-known by the architects hired for the project. 

 2. Professor Emeritus of Law & Retired Director, American University Law Library, Washing-
ton, D.C.
 ** © Judy Janes, 2018.
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The project moved slowly, and Professor Grossman retired before construction ever 
was realized. Yet, much of his work was transcribed into the project and the result 
was and is a beautifully functional library, with a spacious and welcoming lobby, 
great study space for students, the addition of group study rooms, and upgraded 
staff work areas. 

¶24 George Grossman wore two hats in his professional career, one as a law 
professor and one as a law librarian. As a librarian he was part of the founding 
group of national academic law library directors, a field dominated mostly by men 
who were giants in their field. It was a small, tight-knit group, and they were men-
tors and models for anyone wishing to become a law school library director. Morris 
Cohen, Roy Mersky, Myron Jacobstein, Al Coco, Julius Marke, Dick Danner, and 
others were admired for establishing the academic law library’s place of importance 
in the law school program. George Grossman was respected as well, and was con-
sidered an institutional member of the academic law librarianship directors’ profes-
sional group. As a faculty member, his scholarship interests and teaching were 
focused on legal history, a course he taught at the School of Law. His interest in legal 
history led to his authorship of his course book, The Spirit of American Law. 

¶25 A lesser known fact about George was his love for, knowledge of, and asso-
ciation with art. A collector himself, he focused on adding a collection of framed 
prints, Kenta cloth, and other art products to the Mabie Law Library to enhance the 
look and warmth of the library. He was adept at enriching the art collection in the 
library without spending a lot of money. He donated many of the prints and other 
materials that still hang in the library. He was an active member of the Pence Gal-
lery in Davis and Crocker Art Museum in Sacramento. He would certainly have 
been involved in and supportive of the Manetti Shrem museum project on the 
campus, had he been here during its development.  

¶26 Professor Grossman was a warm and caring leader. While he ran a tight 
ship, and expected high performance levels from his employees, he directed with a 
soft voice and collaborative style. He cared about the library staff and was a strong 
advocate for the library. He celebrated birthdays and holidays with the staff, and 
every May, his birthday, he brought in cookies to share with the staff from his favor-
ite Davis bakery, Konditeri.  The 1990s were difficult times for academic law librar-
ies. Budgets were cut, libraries were especially hit hard, and UC Davis was no 
exception.  A ten percent cut was announced, which led to George downsizing the 
collection and eliminating positions. It was not a popular time to be the director, 
yet we somehow survived. The students and faculty continued to receive the 
resources and library services they needed and we learned to do more with less. It 
was an opportunity to work on developing a new strategic plan and model for the 
future. His leadership during these difficult years sustained the library and pro-
vided encouragement and support for the library staff and operations.

¶27 Upon retirement, George moved to Oregon to be closer to his family. Yet, 
he sent holiday greetings and kept in touch with many of us over the years. He was 
inducted into the AALL Hall of Fame this past summer, only days after his passing. 
It was a most deserving tribute, marking the career of a truly dedicated professional 
law librarian. — Judy Janes 3

 3. Director of the Mabie Law Library and Lecturer in Law, University of California at Davis Law 
Library, Davis, California.
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General Business Meeting
July 16, 2018

Ballroom III-IV
Baltimore Convention Center

Baltimore, Maryland

[The General Business Meeting of the American Association of Law Libraries was 
called to order at 3:30 p.m. at the Baltimore Convention Center, Baltimore, 
Maryland, Ballroom III-IV, with Greg Lambert, President, presiding.]

Call to Order and Approval of the Agenda

¶1 President Greg Lambert (Jackson Walker LLP, Houston, Texas): Good 
afternoon. I am Greg Lambert, Association President, and I am pleased to call to 
order the 2018 Business Meeting of the American Association of Law Libraries.

¶2 The AALL Bylaws stipulate in Article V, Section 3 that: “. . . a quorum for a 
business meeting of the Association shall consist of fifty members registered at that 
meeting.” I am looking around. I see that there is a quorum present. (Applause.)

¶3 Copies of today’s agenda, standing rules, and accompanying handouts are 
available on the meeting app. We are no longer making paper copies available to 
you, as they are easily accessed on that app. The agenda is also provided to you on 
the screens on either side of the stage.

 ¶4 I would like to introduce those present today on the stage with me, begin-
ning on my left, Vice President–Elect, Femi Cadmus. (Applause.) Treasurer, Jean 
Willis. Secretary, Luis Acosta. Executive Director, Kate Hagan. (Applause.)

¶5 It has been a busy year, and the Executive Board and AALL member entities 
have worked diligently to meet the goals of our strategic plan. Femi and I would 
like to provide you with an annual update of what we have accomplished, and 
things still ahead on our agenda for this year. So, as a result of the branding project, 
we now have many messages to weave in and out of what we say about AALL, 
“Your Legal Knowledge Network.”

¶6 Vice President/President-Elect Femi Cadmus (Cornell University Law 
Library, Ithaca, New York): We champion our profession and our members.

¶7 President Lambert: We are your advantage.
¶8 Vice President Cadmus: We are leaders in legal information.
¶9 President Lambert: Where legal problem solvers go to solve problems. But 

what powers these words? How do we ensure that they are and remain a reality? 
Our mission—to advance the profession of law librarianship and support the pro-
fessional growth of our members through leadership and advocacy in the field of 
legal information and information policy—is brought to life through our strategic 
directions.

¶10 Vice President Cadmus: Now, our strategic directions focus on three core 
pillars, knowledge, community, and leadership, and each pillar has corresponding 
goals, objectives, and success measures.

¶11 President Lambert: Over the past year, I am pleased to report that we have 
made significant progress in bringing our strategic objectives to life.

¶12 Vice President Cadmus: Now, who is attending the Innovation Tourna-
ment tomorrow? (Applause.) It was such a tremendous success last year, we are 
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doing it again this year. I can’t wait to hear whose innovation will be selected by the 
panel and by the audience.

¶13 President Lambert: We want to spur more innovation and creativity. So 
much so that we are developing an Innovation Incubator. The incubator will be 
comprised of a group of innovative thinkers and builders selected through an appli-
cation process, and who will participate in a year-long dialogue that will kick off 
with a two-day, in-person Innovation Boot Camp. The boot camp will be held in 
the spring of 2019, and throughout the remainder of the year, the group’s members 
will focus on project development and implementation.

¶14 Vice President Cadmus: Who attended one or both of our inaugural com-
petitive intelligence programs? Oh, no! Oh, one person. This is a new addition to 
our line-up of in-person training. We hosted the foundation’s course last fall and 
the Strategies and Analysis Course was held in May. Both courses were led by CI-
maven Zena Applebaum.

¶15 President Lambert: So, please raise your hand if you have noticed we have 
a new website. Alright! I am actually pleased to see many hands raised. The content 
migration of the website also included a migration of the membership database. 
The project, consisting of the website and the database, was a mammoth undertak-
ing that took our staff over eighteen months to achieve. Personally, I think it has 
been a great success. (Applause.)

¶16 Vice President Cadmus: It has been wonderful! It has many improved 
search features. We now have Boolean search and taxonomic functionality.

¶17 President Lambert: The improved knowledge center features a lot of SIS 
content, to help share resources across AALL entities for the benefit of everyone. 
Resources include tool kits, research guides, best practices, and more. Many of you 
raised your hands as we mentioned our strategic initiatives, and most of the initia-
tives have one thing in common: they impact your education and success as legal 
information professionals. I am very proud to roll out one of the most important 
outcomes of the 2016–2019 goals, and that is the AALL Body of Knowledge or BoK. 
Technically, it is under the knowledge pillar, but it certainly impacts both commu-
nity and leadership, as well. So, what is the BoK and what’s in it for you and me?  

¶18 The AALL Body of Knowledge, the BoK, is designed to serve as a blueprint 
for career development. It defines the domains, the competencies, and the skills 
today’s legal information professionals need for success. It is a blueprint for career 
development. Did I take some of your lines?

¶19 Vice President Cadmus: That’s okay.
¶20 President Lambert: The names of the core content areas of expertise: Com-

petencies are the key knowledge areas required for proficiency in each domain; 
skills are the actions demonstrating the required knowledge and experience to 
appropriately practice the competency through actions.

¶21 Vice President Cadmus: Let’s look at the six domains: The first one is Pro-
fessionalism and Leadership at Every Level. Then, we have Research and Analysis, 
Information Management, Teaching and Training, Marketing and Outreach, and 
Management and Business Acumen.

¶22 Through the domains, competencies, and skills, the BoK assists legal infor-
mation professionals in identifying strengths and opportunities. What is really 
exciting is that all professional development content, including the Annual Meeting 
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and Conference programs, publications, webinars, and resources, will now identify 
applicable domains.

¶23 President Lambert: That’s right. The concept of the content areas that we 
have been using to categorize Annual Meeting programs will now extend to all 
professional development content, which will be marked with applicable domains 
and the corresponding icons.

¶24 Vice President Cadmus: So, what is next? We are working on incorporat-
ing the domains into our content, and we are in the process of creating later 
resources to help guide you in your professional paths. You will see them in the 
AALL Spectrum, you can explore the domains in the Knowledge Center, and you 
will see it prominently next to webinars on the website.

¶25 President Lambert: We are very excited to roll out the BoK as the universal 
benchmark for legal information professionals and to develop and deliver profes-
sional development programs and tools to meet these benchmarks. I look forward 
to hearing your feedback about it.

¶26 Vice President Cadmus: So to all of you specialty bloggers, you are getting 
a sneak peek here at AALL 2018. We will officially launch the BoK on Thursday 
with a press release and an e-blast to all of our membership. (Applause.)

¶27 President Lambert: Speaking of press releases, that reminds me of one last 
important initiative for us, that is increasing our visibility to the broader legal com-
munity. Over the past year, Kimball Hughes Public Relations has helped us garner 
more than 1200 mentions in the legal and mainstream press. That means that we 
either had stories written about us, stories that quoted us, or stories about broader 
legal issues affecting the industry where we were included thanks to our proactive 
efforts. This includes your Executive Board of Directors’ efforts last June to high-
light the discriminatory policies being enacted in Texas toward the LGBTQ com-
munity. Actually, it was a year ago today that all of the television coverage was 
broadcast across the nation on that as well as the ongoing discussions right now 
with LexisNexis about the company’s sales policies.

¶28 Vice President Cadmus: What’s more, these stories that included AALL in 
some fashion have been shared across Facebook nearly 7000 times between June 
2017 and June 2018. They were shared 756 times on Twitter and more than 400 
times on LinkedIn. In total, stories about or involving AALL were shared across 
social media more than 10,170 times this past year. (Applause.)

¶29 President Lambert: The part that excites me the most is that all of this 
media coverage has put the AALL name in front of an aggregate readership of 398 
million news consumers for the year. That’s more than the entire U.S. population. 
We have come a long way and we are just getting started!

¶30 Vice President Cadmus: What is next for AALL? As we continue to imple-
ment our 2016–2019 goals and build on our success, this November, the Board is 
going to be hard at work. We will start working on our three-year plan for 2019 
through 2022. We will be reaching out to all of you as we begin this strategic plan-
ning process. Member participation is critical to our success, so I hope you will 
contribute when we call upon you, you, and you!

¶31 President Lambert: Femi and I, and the rest of the Executive Board and 
the staff hope that you find these successes valuable. We will happily take your 
questions and comments at the Members Open Forum immediately following this 
meeting. (Applause.)
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¶32 Thank you, Femi. So, I now invite Jean Willis to the podium to give the 
Treasurer’s Report.

¶33 Ms. Jean L. Willis (Sacramento County Public Law Library, Sacramento, 
California): Thank you, Greg. Good afternoon. I am pleased to be with you today 
to share a summary of our Association’s financial statements for the 2017 fiscal year, 
which ended on September 30, 2017. Not quite as exciting, but equally important 
for the health of our Association. 

¶34 Today’s report was culled from the Treasurer’s Report that appeared in the 
May/June issue of the 2018 AALL Spectrum, at page 10.1 We also have a link to that 
report for the conference. The Spectrum article features three charts summarizing 
the data presented by our auditors, Legacy Professionals.

¶35 The first slide provides a snapshot of the Association’s assets. The Associa-
tion’s largest asset is its investment portfolio. This portfolio is invested in a variety 
of fixed income instruments and managed equities, such as corporate funds and 
mutual funds. Last year was a great year for market investments, so as of September 
30, 2017, over $482,700 of our investment income was realized. That was an 
increase over the $421,000 that we realized in 2016. 

¶36 The next slide summarizes our fund balances. Of the four fund balances 
depicted, the largest percentage of our funds falls within the large blue wedge 
depicting the Permanent Investment Fund. The investments here are managed by 
Chevy Chase Trust according to AALL’s Permanent Investment Fund Policy. This 
fund is managed to generate earnings to increase our assets through reinvestment 
and capital appreciation. The Restricted Endowment Fund includes the corpus 
from and contributions to our seven endowed funds. The Current Reserve Fund 
serves as the Association’s short-term savings account, which includes funds desig-
nated for specific purposes by way of Executive Board Action. 

¶37 The final slide shows our fund revenues. We saw a total revenue of 
$4,189,179 in 2017, which was just 1.9 percent, or $82,500, less than what we 
received in 2017. 

¶38 The three major sources that fund our programs and activities are member-
ship dues, Annual Meeting registrations and fees, and revenues from the Index to 
Foreign Legal Periodicals. Membership dues of $921,984 were collected in 2017. 
This is up from the $906,332 collected in 2016. Revenue from the Annual Meeting 
was $1,156,557, which was a slight decrease of about 8 percent from the prior year, 
while AALL realized $517,486 in income from the Index to Foreign Legal 
Periodicals. 

¶39 What we do know is that our portfolio is delivering a good return on our 
investment. Addressing Association revenues is and will continue to be a priority 
for the Board and the Association staff. Cost-cutting measures and reduction in 
overall expenses ensure that our Association has a strong financial health. If you 
have any questions about the information presented in today’s report or in the 
article, please feel free to contact me or Paula Davidson. 

¶40 As I round the corner of my second year in office, I feel much more confi-
dent in my comprehension and understanding of our Association’s financial condi-

 1. Jean L. Willis, From the Treasurer: Looking Back and Moving Forward, AALL Spectrum, May/
June 2018, at 10.
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tion. I would like to acknowledge, especially, Executive Director Kate Hagan’s 
helpful guidance to me over the past few years. (Applause.) 

¶41 Kate, you will be missed. Also, many thanks, as always, to Paula Davidson, 
our fabulous Finance Director, who makes it all look so easy. Paula, you are great. 
You help me out to no avail. A final shout out to this year’s Finance and Budget 
Committee members, Greg Lambert, Femi Cadmus, Emily Florio, and Mary Jen-
kins. This committee and the Board as a whole review the Association’s finances 
judiciously to ensure that AALL makes a robust and vital Association that contin-
ues to meet and advocate for our members’ needs. Thank you very much. 
(Applause.)

¶42 President Lambert: Thank you, Jean. I now invite Luis Acosta to the 
podium to give the Secretary’s report. (Applause.) 

¶43 Mr. Luis Acosta (Library of Congress, Washington, D.C.): Thanks, Greg. 
Good afternoon. The ballots for AALL’s election of Officers and Executive Board 
members were distributed to all voting members on September 29, 2017, returned 
on October 31, 2017, and tabulated on November 1, 2017. This schedule is consis-
tent with the Bylaws.

¶44 I want to thank all candidates who stood for office this past year and who 
are standing for office this coming year. We are a great professional association 
because of your willingness to volunteer and serve. 

¶45 The successful candidates were: Michelle Cosby, President-Elect; June 
Liebert and Karen Selden, members of the Executive Board. (Applause.) Continu-
ing on the Board will be: Femi Cadmus, President; Greg Lambert, Past President; 
Jean Willis, Treasurer; myself, Luis Acosta, Secretary; Beth Adelman, Mary Jen-
kins, Meg Kribble, and Jean O’Grady, members of the Executive Board. (Applause.) 
1,179 ballots were received, and none were invalidated. 

¶46 I would now like to introduce the candidates for the 2018 election coming 
up in October. Candidates, when I say your name, please stand. For President-
Elect: Emily R. Florio and Marlene Gebauer. (Applause.) Candidates for Treasurer: 
Joy Shoemaker and Cornell H. Winston. (Applause.) For the Executive Board: 
Angela T. Baldree, Emily M. Janoski-Haehlen, Joseph D. Lawson, and Jason R. 
Sowards. (Applause.) Thank you to all of the candidates for agreeing to be on the 
Executive Board. (Applause.) 

Memorials

¶47 President Lambert: Thank you, Luis, for your report. It is now time to 
remember our colleagues who died during the past year. They were members and 
friends of our Association: Keith Andrew Berthrong, Charlotte Leigh Bynum, 
Alfred Joseph Coco, Richard A. Danner, Stephen Ligda, Kathryn B. Mackey, Debo-
rah Anne Maglione, David Merkin, Margaret Milam, Paul A. Rothman, Nancy 
Mahood Weiss. Are there any others who should be remembered at this time?

¶48 Speaker: David Donaldson.
¶49 Speaker: Beth Mobley.
¶50 Speaker: George Grossman.
¶51 President Lambert: Thank you. Now, please stand and join me in a 

moment of silence. (A moment of silence was observed.) Thank you.
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President’s Certificates of Appreciation

¶52 President Lambert: Each year the president has an opportunity to present 
Certificates of Appreciation to people or organizations who have contributed to the 
Association or the profession in exceptional ways this year. I was pleased to rely 
upon their leadership and direction. It is my pleasure to present certificates to the 
following individuals. 

¶53 Cassie DuBay, in recognition of your leadership as the Awards Creation and 
Review Special Committee Chair. (Applause.) 

¶54 James E. Duggan, in recognition of your leadership as the Law Library Jour-
nal Editor from 2013 to 2018. (Applause.)

¶55 June Liebert, in recognition of your leadership and generosity for hosting 
the Cooperative Intelligence Courses at the Sidley Austin LLP Chicago office. 
(Applause.)

¶56 Elizabeth Outler, in recognition of your leadership as the Guide to Fair 
Business Practices and Licensing Principles Special Committee Chair. (Applause.)

¶57 Gail Warren, in recognition of your leadership as the AALL Executive 
Director Search Special Committee Chair. (Applause.) Gail reminded me she hasn’t 
finished her job yet, so we may take that back. (Laughter.)

¶58 The entire AALL staff is also recognized for all of their behind-the-scenes 
efforts that have helped make this meeting a success. The staff is truly dedicated, 
and they go above and beyond the call of duty to be sure everything runs smoothly. 
They are all remarkable individuals and I ask our staff to please stand and be rec-
ognized. (Applause.)

Introduction and Remarks of Special Guests

¶59 President Lambert: We are delighted to have in our attendance special 
guests from our counterpart law libraries from other countries. I will now introduce 
each of them, and invite them to go to one of the floor microphones for a brief 
greeting from their Association. Dunstan Speight, President of British and Irish 
Association Law Libraries. (Applause.)

¶60 Mr. Dunstan Speight (Lincoln’s Inn, London, England): Greg, thank you 
very much indeed for inviting me here to what has been a very interesting and 
thought-provoking conference. It has also been a great opportunity to get to know 
Baltimore, as well. It is a very fascinating city. I have enjoyed it. I think the fact that 
you welcome a Brit to Baltimore after we tried to burn the city down in 1814 is 
remarkably magnanimous of you, so I do send greetings.

¶61 I would urge you to think about our next conference, which we are very 
excited about because it will be our 50th anniversary conference, and the anniver-
sary of the founding of the Association. It will be in Falmouth, which is a town in 
southeast England. From there it is easy to reach some of the most beautiful coun-
tryside in England. The date is June 13, 2019. Thank you all very much. (Applause.) 

¶62 President Lambert: Anne Marie Melvie, President of the Canadian Asso-
ciation of Law Libraries. (Applause.)

¶63 Ms. Ann Marie Melvie: (Court of Appeal for Saskatchewan, Regina, Sas-
katchewan, Canada): Good afternoon, everyone. Thank you so much for inviting 
me to your conference. I have thoroughly enjoyed every aspect of it. I bring greet-
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ings and best wishes from the Executive Board and the members of the Canadian 
Association of Law Libraries. We appreciate and value the innovation we have with 
our partner and sister association. As I chat with some of the members and look at 
the subject matter of the wonderful sessions being offered at this conference, it 
strikes me that our associations share common opportunities, and common chal-
lenges, and we can learn from each other.

¶64 Now, one thing that I need to learn as President is how to rock a particular 
piece of clothing like Greg did yesterday. Greg, that suit jacket you were wearing 
was absolutely awesome! Did you notice that Twitter exploded? I only need to 
know where you got your suit so I can wear a female equivalent.

¶65 Speaking of our conference next year, please consider this your personal 
invitation to attend. It will be happening before Dunstan’s conference. Our confer-
ence will be held May 26 to May 29, 2019, in Edmonton, Alberta. Our theme will 
be “Inspired Innovation.” Edmonton is a beautiful city in western Canada. It has a 
vibrant arts and culture scene, a fantastic movie scene, and an incredible library 
scene, and it is a mere four-hour drive from the Canadian Rockies. It has excellent 
shopping. There is a brand new mall at the airport. You won’t want to miss the 
Westminster Mall, which hosts water slides, a wave pool, a skating rink, and three 
roller coasters. We are pleased to welcome you to our conference. Thank you very 
much!

¶66 President Lambert: I guess the secret is out! I bought the sport coat at the 
prom section of Macy’s. So, thank you to some seventeen-year-old boy for not 
wearing it. I would next like to welcome Jeroen Vervliet, President of the Interna-
tional Association of Law Libraries.

¶67 Mr. Jeroen Vervliet (Peace Palace Library, The Hague, Netherlands): 
Thank you, Greg, for increasingly improving the pronunciation of my horrible 
Dutch name. It is my pleasure to extend the greetings of the International Associa-
tion of Law Libraries to the American Association of Law Libraries and I congratu-
late the Association with this highly interesting program that we have experienced 
in Baltimore in 2018. The Dutch do not have the same relationship with Baltimore 
as the English have, so it is okay for me to walk about in your fair city.

¶68 We also have an Annual Meeting, which we will hold next year in Sydney, 
Australia. However, this year IALL plans to have its annual course from September 
30 to October 3, 2018, in Luxembourg, and I cordially invite you to visit our web-
site and look at the program. Highlights include international and the modern 
character of Luxembourg law, banking, vacation, outer space exploration, and so 
on. Please plan on registering for the program as well. 

¶69 Finally, I want to draw, once again, your attention to our journal, the Inter-
national Journal of Legal Information, published by Cambridge University Press. 
Please subscribe or continue your subscription. Thanks, Greg, for giving me time 
for extending greetings, and I wish you the very best continuation of this 
conference. 

¶70 President Lambert: I have had the honor of going to all three of those 
conferences and I highly recommend if you get a chance to go to any or all of them, 
please do so. My one disappointment was that my IALL conference was in Atlanta. 
Not much international travel for me! Still, it was an excellent conference. Thank 
you all.



593Vol. 110:4  [2018-25] 2018 BUSINESS PROCEEDINGS

New Business, Announcements, and Adjournment

¶71 President Lambert: Are there any other items of new business? Okay. 
Receiving no requests for new business, are there any announcements to be made? 
Okay. We have completed our agenda and the 2018 Business Meeting of the Ameri-
can Association of Law Libraries is now adjourned. (Applause.) We hope you will 
stay for the Members Open Forum, which will begin immediately. Saskia Mehlhorn 
will serve as the moderator. The Forum will be held for 30 minutes, if discussion 
warrants. 

(WHEREUPON the 2018 General Business Meeting was adjourned at 4:03 
p.m.)
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Appendix A

Report of the Director of the Government Relations Office

Ms. Emily Feltren (American Association of Law Libraries, Washington, 
D.C.): AALL has a strong and enduring commitment to promoting public policies 
that protect public access to legal information, support continuous improvement in 
access to justice, and ensure a healthy democracy. We celebrated several policy 
successes this year, due in large part to the dedicated and sustained advocacy of our 
members. 

Federal Policy Priorities
•	 AALL was a key stakeholder in the House Committee on House 

Administration’s review of Title 44 of the U.S. Code on Public Printing and 
Documents. The result of the Committee’s year-long review was the 
introduction of the FDLP Modernization Act of 2018 (H.R. 5305), which 
AALL strongly supports. During its review, the Committee invited AALL 
members Mary Elizabeth (Beth) Williams and Stephen Parks to testify. 

•	 We celebrated passage of language in the Fiscal Year 2018 omnibus 
appropriations act (Public Law No 115-141) that requires the Library of 
Congress to publish all non-confidential Congressional Research Service 
reports on a publicly accessible website. 

•	 President Greg Lambert testified before the House of Representatives 
Appropriations Legislative Branch Subcommittee in support of Fiscal Year 
2019 funding for the Government Publishing Office (GPO) and Library of 
Congress/Law Library of Congress. The House and Senate Legislative 
Branch appropriations bills provided the requested level of funding for 
GPO, and a significant increase for the Library of Congress. 

•	 We filed an amicus curiae brief with the U.S. District Court for the District 
of Columbia in response to National Veterans Legal Services Programs, et 
al. v. United States of America, calling on the judicial body to ensure that 
the Administrative Office of the U.S. Courts makes electronic federal court 
records freely available “to the greatest extent possible.” We also coordinated 
submissions to the House Appropriations Financial Services Subcommittee 
in support of improved access to PACER. 

•	 We lobbied for additional privacy and transparency measures as Congress 
considered extending the warrantless spying authority known as Section 
702. While those efforts ultimately failed, we continue to work with our 
coalition partners to ensure oversight of government surveillance programs. 

•	 We advocated for a strong and independent Law Library of Congress in the 
face of the Library’s new Special Announcement 18-5 “User-Centered 
Realignment.” 

•	 We fought back a number of legislative proposals that would have restricted 
public access to print legal materials, and worked with Congressional staff 
to ensure that any language about Congressional printing does not 
negatively impact public access to information or information distributed 
to libraries through the FDLP. 
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AALL issued eBriefings in response to President Trump’s plan to terminate 
Deferred Action to Childhood Arrivals (September 2017), in support of net 
neutrality (December 2017), in celebration of Sunshine Week (March 2018), and to 
call on President Trump to end the separation of families at the U.S. border (June 
2018).

State Policy Priorities
We celebrated enactment of the Uniform Electronic Legal Material Act 

(UELMA) in Utah, which brought the total number of enactments to eighteen. As 
of this writing, UELMA is awaiting the governor’s signature in Ohio. AALL’s 
UELMA Enactment Chart, which includes information about the covered legal 
materials and fiscal impact of UELMA in each state that has adopted it, has been 
updated to reflect these developments. AALL’s UELMA advocacy resources are 
located on AALLNET.2 

AALL also provided guidance and assistance to members and chapters on 
issues related to government law library funding. 

AALL’s Advocacy Team
We held AALL’s Virtual Lobby Day on April 12, 2018, with our online advocacy 

training held immediately preceding the Lobby Day. Members were invited to con-
tact their members of Congress through our Legislative Action Center and social 
media in support of the FDLP Modernization Act.

AALL provided lobbying and advocacy support to chapters, including strategy 
deployment, campaign planning, and limited direct lobbying support, while being 
careful not to trigger state lobbying laws. This year, several chapters, including the 
Law Library Association of Maryland, Law Librarians Association of Wisconsin, 
Minnesota Association of Law Libraries, Northern California Association of Law 
Libraries, San Diego Area Law Libraries, Southern California Association of Law 
Libraries, and Southeastern Chapter of the American Association of Law Libraries, 
wrote letters to Congress in support of the FDLP Modernization Act.

AALL members are invited to join the new AALL Advocates Community3 to 
stay informed about the latest federal and state policy news with weekly updates 
from the Government Relations Committee and timely action alerts from the Gov-
ernment Relations Office. This new community replaces AALL’s Advocacy Listserv, 
which was retired in April 2018. 

Members can also stay in the know by reading the monthly Washington eBul-
letin, which provides updates on AALL’s top public policy issues, highlights action 
alerts, and provides advocacy-related chapter news.

Report of the Executive Director 

Ms. Kate Hagan (American Association of Law Libraries, Chicago, Illinois): 
This is my last report to you after eleven years at AALL. I have been in association 

 2. https://www.aallnet.org/advocacy/government-relations/state-issues/uelma-resources/ 
[https://perma.cc/8NFD-2QRT].
 3. See My Communities, All Communities, AALL, https://community.aallnet.org/communities 
/allcommunities [https://perma.cc/ZM5C-8DWX].
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management for more than thirty years, and it has allowed me to meet and work 
with people who love the work they do and the profession they have chosen. AALL 
is no different, and its success is because of members who are engaged and advocate 
so passionately for their profession. 

It was a pleasure to serve as AALL’s Executive Director. I have had the good 
fortune to work with a truly dedicated staff, board, and membership to move the 
Association forward. Throughout its 112-year history, the Association continues to 
evolve, adjust, innovate, and successfully navigate and envision its future. I am 
privileged to have played a role in its ongoing history. 

Association Year 2017–2018: Highlights 

Strategic Plan Progress

We continue to focus on moving the Association’s strategic plan forward to 
ensure we meet all of its goals. Each year the Board adopts a plan, which includes 
their priorities for the year related to the strategic plan. Staff then works with the 
Board and special committees to meet the goals of the annual plan.

Under the plan Knowledge Goal: To be the profession’s hub of information, the 
authority and creator, conduit and co-collaborator of industry information. Liberate 
resources from silos and make them available to all members, we have undertaken 
the following initiatives: 

•	 The development of an Innovation Boot Camp was a goal this year, and we 
are now in the planning stage for holding the program in spring of 2019. 
This will add more support to the Innovation Tournament launched last 
year at the 2017 AALL Annual Meeting & Conference. 

•	 Creating a knowledge management system that involves members and key 
stakeholders in generating, capturing, sharing, and using knowledge was 
another goal. To meet this goal, in February 2018, AALL completed the 
migration to a new Association Management System and Content 
Management System, and the new AALL website was launched. To date, 
we have received positive feedback regarding the new website’s design, the 
revamped navigation and organization structure, the improved search 
capabilities that support Boolean search, and an updated taxonomic 
functionality. In addition, the new and improved Knowledge Center now 
showcases toolkits, research guides, best practices, and other content from 
SISs. In addition, we continue to make use of the website’s structure and 
features in order to aid member innovation, collaboration, and advocacy. 

•	 The creation of an evergreen process for identifying current and emerging 
competencies that translate into actionable knowledge points to apply to 
education, publications, and programs resulted in the development of the 
Association’s Body of Knowledge (BoK). The BoK was produced through 
the work of a special committee chaired by Catherine Dunn. 

Under the plan Community Goal: Providing a platform and opportunities for 
meaningful engagement between and among members and key stakeholders 
throughout their careers, we undertook the following initiatives:
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•	 A new SIS content engagement community, consisting of SIS chairs, vice 
chairs, webmasters, and other key individuals involved with resource 
development, was launched in early June. Participants will provide their 
input on “hot topic” discussions and upon completion of every conversation, 
the resources and topics discussed will be summarized and shared with the 
AALL membership through the Members Open Forum. In addition, our 
staff members will continue to regularly monitor the discussions within 
each SIS community to help identify content and encourage SISs to share 
their content with the rest of the AALL membership. Finally, digital ribbons 
that acknowledge community participation have been updated and new 
ribbons, such as the Champion the Profession ribbon, have been released.

Professional Development
The AALL Body of Knowledge (BoK) is designed to serve as a blueprint for 

career development by legal information professionals, including future professional 
development opportunities. The BoK includes domains (core content areas of 
expertise), competencies (key knowledge areas required for proficiency in each 
domain), and skills (actions demonstrating the required knowledge and experience 
to appropriately practice the competency). Approved in late 2017, we are now 
working diligently to incorporate the BoK into all of our education and professional 
development content. Icons for each domain have been designed so that members 
can easily identify what domain(s) are covered by the content they are accessing. A 
brochure has also been produced and was designed to create awareness and 
visibility for the BoK. Visit the AALL Knowledge Center to see how AALL 
education and resources are being tagged and made available by domain.

This year, we held our first Competitive Intelligence workshop series, which 
included Competitive Intelligence Foundations (held in October 2017) and 
Competitive Intelligence Strategies & Analysis (held in May 2018).

We also held our second AALL Innovation Tournament to encourage support 
for the development and implementation of compelling workplace innovations. We 
are also planning an Innovation Boot Camp to help members learn innovation 
competences to build support for and foster a culture of innovation in their 
workplace.

Aligned with our strategic plan is providing information and resources to help 
members solve problems, develop new strategies, and stay informed about trends 
and developments in legal information. 

The daily KnowItAALL has grown in popularity this year, with more than 700 
nonmember subscribers. This expanded reader base helps us to highlight the value 
of the profession and the work our members do every day in support of the legal 
system. We also worked to expand our social media reach through content sharing 
on Twitter, Facebook, and LinkedIn. Our “follower” base for Twitter is at 4500 and 
our LinkedIn is at 1700. Both have grown by 1000 since January 2017. 

The new editions of the AALL Guide to Fair Business Practices for Legal 
Publishers and Principles & Practices for Licensing Electronic Resources (previously 
called The Procurement Toolkit and Code of Best Practices for Licensing Electronic 
Resources) were produced this year, thanks to the work of a special committee 
chaired by Elizabeth Outler. 
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We are currently developing a State of the Profession Survey, which is scheduled 
for publication in late fall. The survey will document the current landscape of law 
libraries, specific to each library type. It will benchmark in the following areas: 
Budget, Facilities, Standards, Constituent Services, Staffing & Training, Technology 
& Research, and Collections & Resources.

Media Relations and Outreach 
An important goal related to our strategic plan was increasing our visibility in 

the broader legal community. Last June we retained Kimball Hughes Public 
Relations, which has resulted in more than 1200 mentions in the legal and 
mainstream press. This includes stories written about us, stories that quote us, or 
stories about broader legal issues affecting our industry where we were included 
due to our proactive efforts. We will continue to work with Kimball Hughes in the 
year ahead to build on this success. 

AALL Membership
AALL continues to have an active and engaged membership. The 2017–2018 

membership year ended with a total of 4301 members, which is seventy fewer than 
the prior year. 

Efforts to grow and engage our members continue. This time last year we 
launched the Member-Get-a-Member campaign and, as of mid-June, we have had 
forty-seven new members recruited by forty-four current members. Two new 
membership options were launched in May of this year. Our Champion Upgrade 
recognizes members’ commitment to the profession and work as ambassadors to 
the Association. Thirty-eight are being recognized here at AALL 2018. We also 
introduced a pre-payment option for our retired members where they can continue 
enjoying the benefits of AALL membership for a one-time renewal rate of $425. 
Sixteen members have taken advantage of the Sustaining Member payment option.

Collaboration & Cooperation
We continue to meet and collaborate with a number of Associations and 

organizations, including: 

•	 American Bar Association, Section on Legal Education and Admission to 
the Bar

•	 American Library Association
•	 Association of American Law Schools
•	 Association of Legal Administrators
•	 British and Irish Association of Law Librarians
•	 Canadian Association of Law Libraries
•	 International Association of Law Libraries
•	 International Legal Technology Association
•	 Legal Marketing Association
•	 Medical Library Association
•	 National Association of Law Placement
•	 Uniform Law Commission



599Vol. 110:4  [2018-25] 2018 BUSINESS PROCEEDINGS

In addition to attending their conferences and meetings, we also hosted 
information booths at the Association of Legal Administrators, the International 
Legal Technology Association, and the Legal Marketing Association annual 
meetings.

Corporate Sponsorship
We are pleased to have a number of corporate sponsors this year, who, in 

addition to hosting AALL Annual Meeting events, also support a number of our 
programs and publications. We value their support and collaboration. Sponsors 
include:

•	 Gold Level: Bloomberg Law, LexisNexis
•	 Silver Level: Thompson Reuters, Wolters Kluwer
•	 Bronze Level: Fastcase
•	 Contributor: William S. Hein & Co., Inc.

Staff Organization
As is always the case, the AALL staff work hard to deliver value and provide 

superior service to our members. They work with committees, task forces, SISs, 
chapters, and caucuses to support their projects and initiatives. They are also 
mindful of AALL’s strategic plan and strive to achieve its goals. 

They are a fabulous team, and I have valued their professionalism, support, and 
friendship for the past eleven years.
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Proceedings of the Members’ Open Forum 
Conducted at the 111th Annual Meeting of 
the American Association of Law Libraries 

Held in Baltimore, Maryland 
Monday Afternoon, July 16, 2018

¶1 Ms. Saskia Mehlhorn (Norton Rose Fulbright, Houston, Texas): Hello, 
everyone. We received two questions in advance. It is going to be a good start. The 
first one comes from Malinda Muller (LA Law Library, Studio City, California): 
“With more SISs crossing over, what is AALL’s leadership’s opinion on restructur-
ing the costs of participation in multiple SISs and encouraging information shar-
ing, insight, and experience?” 

¶2 President Greg Lambert (Jackson Walker LLP, Houston, Texas): I will take 
that one. One of the things with the SISs is that we want to make sure that ideas like 
this bubble up from the SISs. The SISs should be asking the Board for changes that 
they want. I suggest on an issue like this, that the SIS, the SIS chairs, and the SIS 
counsel chairs talk with the liaison, and with Heather [Haemker], and once you 
have decided what it is you would like to do within the SISs, please bring that to 
the Board. We do not want the Board trying to define what it is that the SISs want. 
(Applause.)

¶3 Ms. Mehlhorn: The next question comes from Deborah Rusin (Freeborn & 
Peters LLP, Chicago, Illinois): With more members coming in for the PLL Summit 
on Saturday and not being able to stay for the entire conference, will the exhibit hall 
be opening early on Saturday since it is no longer open on Tuesday?

¶4 President Lambert: I will take that one as well. With the pre-conference 
workshops and the PLL Summit, we want to make sure that those have the ability 
to go uninterrupted for the time that they are set up, and we have the opening 
reception in the exhibit hall starting at 5 o’clock, which is not that long after those 
workshops and summit are finished. We are making sure that they are open, and 
you do have a chance to see the exhibitors on Saturday evening.

¶5 Ms. Mehlhorn: Thank you. At this point, there are no other questions that 
we received in advance. I just want to say, if there are any questions, please come 
up to the microphone, state your name, your organization, and your question.

¶6 Ms. Meg Butler (Georgia State University College of Law Library, Atlanta, 
Georgia): My name is Meg Butler. I am from Georgia State University College of 
Law Library. I have a question. This comes from the very beginning of the Business 
Meeting. I missed the beginning of the explanation of how the sponsorship for our 
reception had changed. What I heard was something that sounded like Headquar-
ters had decided that our vendors and sponsors for our reception could no longer 
do it. I was curious if you could talk through how the decisions were made this year 
about sponsorship and how the sponsorship was allocated across the group 
members?
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¶7 Ms. Kate Irwin-Smiler (Wake Forest University Professional Center 
Library, Winston-Salem, North Carolina): Probably because we are roommates, 
this is a very similar question. Our meeting was not sponsored. It seems incredibly 
unfair why that was and we are hoping for some clarity about how sponsorship was 
happening this year and in the future. My question is about providing transparency 
for the events with regard to sponsorship. I think that is part of the same question 
as Meg’s.

¶8 Ms. Kate Hagan (Executive Director, American Association of Law Librar-
ies, Chicago, Illinois): I think what you are referring to is we had called bundled 
sponsorship. Are you referring to the Government Documents breakfast?

¶9 Ms. Irwin-Smiler: Yes.
¶10 Ms. Hagan: There were a number of breakfasts like that that were consid-

ered a bundle sponsorship. I am responsible for coordinating some of the sponsor-
ships. That particular breakfast was a sponsorship opportunity that the vendors did 
not think they wanted to put their dollars into those bundled events. Frankly, they 
are smaller events. They don’t fill up. It is marketing opportunities for them. Thus, 
I communicated with all of the SIS chairs to let them know, and I also communi-
cated every year with the SISs to ask them what they would like to have sponsored. 
This keeps them up to date about what is sponsored and what is not sponsored. 
Each year it can change depending on how many sponsors there are, and what they 
allocate towards sponsorship. Is that responsive to your question?

¶11 Ms. Irwin-Smiler: I think so. I think what would be useful from an asso-
ciation point of view would be some transparency so far as what gets funded and 
sponsored, and what doesn’t. I work with several SISs that would be interested in 
knowing where the funding goes.

 ¶12 Ms. Hagan: The sponsorships are listed on the website for the Annual 
Meeting. They are also listed in your programs. If something is sponsored, the 
conference program will list it. The conference website also lists sponsors and what 
they sponsored.

¶13 President Lambert: I will add briefly to that as I think one of the issues that 
we have run into has been a paradigm shift in what the vendors think gives them 
the best bang for their buck on sponsorships, and the breakfasts, and the various 
lunch meetings are the ones that we are seeing are having more and more difficulty 
in finding sponsors. This is just me, your soon to be ex-President, saying that I 
would work with vendors to see how they can become part of the content of your 
meeting. Also understand the pressures that those vendors who typically sponsor 
your meetings are under, as they have to go back and tell their marketing depart-
ment why their marketing budget is valuable.

¶14 Ms. Irwin-Smiler: Where is that conversation happening? Are you having 
a conversation with these vendors?

¶15 Ms. Hagan: That is one of the responsibilities of the Executive Director, 
coordinating all of the sponsors with the Sponsorship Program.

¶16 Ms. Irwin-Smiler: It sounds, Greg, like you are talking about the organiz-
ers of the meeting having a conversation with the sponsors directly, but Kate is 
indicating that she is responsible on an Association level. It sounds like two differ-
ent things.

¶17 President Lambert: That is what I was saying. My suggestion is that you 
work with those vendors.
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¶18 Ms. Hagan: That’s against our policy. You will need to work with me. I email 
AALL entities and talk to them about what their event is, how many people they 
expect, and why should vendors sponsor it. I work hard every year to try to get as 
much money as I can for these events, but vendors are making different decisions 
how they are allocating their dollars. 

¶19 Ms. Mehlhorn: There is another question? Mark?
¶20 Mr. Mark Estes (Bernard E. Witkin Alameda County Law Library, Oak-

land, California): Mark Estes. I noticed one key publication missing from the BoK, 
the Law Library Journal. That was just a typo, wasn’t it?  You said AALL Spectrum 
and AALL Community and other things, but I didn’t hear Law Library Journal. 
Perhaps I was tuned out. I just wanted to find out.

¶21 Ms. Hagan: Mark, it may not have been in the script, but they are part of it.
¶22 Mr. Estes: Very well. Now, as in sponsorship, would it be fair to say that we, 

the members, need to help the Executive Director sell ourselves to our vendors, just 
as those of us who are trying to fundraise sell our organization to potential donors? 
We have got to help you understand how they will benefit by sponsoring our events. 
Would that be fair?

¶23 Ms. Hagan: That’s completely fair. You can talk to the vendors about what 
you do as law librarians and why you are a valuable asset. At the end of the day, I 
am the one doing the fundraising. We will give you money and allocate it properly. 
That way, we record it properly, as well. We should promote the Association and the 
opportunity to sponsor us, and then throw it back to me, the Executive Director, to 
take it from there.

¶24 Ms. Mehlhorn: We have another question.
¶25 Ms. Taryn L. Rucinski (U.S. Courts Library, U.S. Court of International 

Trade, New York, New York): Hi, everyone. How are you today? My name is Taryn 
Rucinski. Actually, I am a U.S. Coordinator, but I am not here for that. I am actually 
here because I am an Adjunct Professor with St. John’s Library Science Program. 
One of the things I would like to bring to the Board’s attention is kind of a quiet 
crisis of preparation for potential librarians.

¶26 St. John’s recently suspended its law concentration primarily because of 
budgetary reasons, but also because we don’t have enough people in the classroom 
even though we have an online program. In surveying what other programs are 
doing, we are finding that even schools that are accredited and listing law concen-
tration, they are not actually functionally running them. These include places in the 
northeast, such as Pratt, Rutgers, and some of the student schools, such as St. John’s. 
If you see less and less basic research, and subject matter research classes disappear-
ing from the library science curriculum, how are we going to adequately prepare 
librarians for this particular career?

¶27 Vice President/President-Elect Femi Cadmus (Cornell University Law 
Library, Ithaca, New York): We are aware of this. We had a Board member bring up 
the St. John’s situation to us at a Board meeting. Of course, we are very concerned 
about this new development and the final phase of our strategic plan is to strengthen 
our relationship. I will consider library programs from the school. It is something we 
are going to be looking at very closely this fall. Thank you for bringing this up, and 
keeping us concerned, as we want to protect the future generations of librarians and 
library science students. The programs decimated very quietly. The impacts will be 
very negative, and we are aware of that, and we have tried and will try to address it.
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¶28 Ms. Rucinski: I appreciate that. Thank you very much.
¶29 Mr. Steve Anderson (Maryland State Law Library, Annapolis, Maryland): I was 

just wondering whether the Guide to Fair Business Practices still has language that 
allows the Executive Board to not accept donations for vendors that do not comply 
with the Fair Business Practices?  

¶30 Ms. Hagan: I don’t think that is in the actual guide. It was not one of our 
policies when we used to do the price index. It did not have language about the Fair 
Business Practices.

¶31 Mr. Anderson: Okay. Thank you. 
¶32 Ms. Janice Henderson (Brooklyn, New York): This question has to do with 

the Annual Meeting. Way back when I first started being a committee member, 
back in 1980, my impression was that every room was packed, including the Busi-
ness Meeting. Over the years, the Annual Meeting cut out Wednesday because it 
was too long. Now, people are leaving early on Tuesday. So this year, the Annual 
Meeting ends Tuesday afternoon, after the luncheon, and the exhibit hall closes 
Monday evening. My question is, has there been any discussion about the future of 
Annual Meeting? Now it is actually Sunday, Monday, half a day Tuesday, and Sat-
urday is packed with Association meetings, and the workshop, and things like that. 
We are decreasing the number of days. What is the future of the Annual Meeting? 
If we cut back anymore, if you cut back to Monday, then what is the point of us 
coming for two days?

¶33 President Lambert: I would say that we have been tweaking this Annual 
Meeting for decades. What it was like in the ’80s, it was then different than what it 
was like in the ’90s, and the next decade. There was a strong push to reduce it and 
drop the Wednesday because people, especially those that were in firms, felt like it 
almost cut out an entire week if it were on a coast. So we evaluated that. I don’t 
remember at the time, but I am positive that we probably did a survey of the mem-
bership on that, and reacted to what the members were asking us to do. Now, I have 
heard very little negative feedback about the content from everyone I have talked 
to that have attended this Annual Meeting. The content is strong. 

¶34 We are still seeing about the same percentage of total membership attend-
ing the Annual Meeting every year. We look at everything when it comes to Annual 
Meeting: the location and the cost. We are evaluating whether to move away from 
a convention center and go to hotel venues. It is something we continually look at 
over the years, based on the financial incentives, and needs of the organization, and 
on the time and other constraints of the membership to get there.

¶35 Do we have to continue doing it the way we are doing it? That has never 
really been the story. We have always been changing. I imagine that we will con-
tinue to change and try to do things that get more attendance, better content, good 
locations, and make sure that the time is appropriate for each and all members. 

¶36 Ms. Hagan: If I can add to that, we do a survey of the membership every 
two years, and the Annual Meeting is always the most highly rated member service 
that we provide. People like the programs. They like the networking. They like the 
opportunity to see each other. Also, people do leave early on Tuesday because they 
have to go home.  What can we do to make it better? We still have the same number 
of programs. On Tuesday, people could still get in the programming in the morn-
ing and then leave if they needed to get back home, or to get work done. We did 
not cut out educational opportunities. I think that is important to know, because 
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that is the most important thing to do at the Annual Meeting. We did that in 
response to members’ comments. 

¶37 Ms. Henderson: Kate mentioned that the programming has not decreased 
and I am saying that there is so much going on at the same time that it is too hard 
to pick what programs you want to attend  It is overwhelming at this point that we 
have so many programs at the same time, and a limited number of days of program-
ming. I remember when the pre-workshops were on a Thursday or a Friday. Satur-
day was the Association meeting, all of the community meetings, and the Annual 
Meeting opened on Sunday. I know we cannot go back to those days, but maybe  
we should go to more of a virtual convention where we spread the programs out  
during multiple months as opposed to two-and-a-half or three days now. Just a 
suggestion.

¶38 Ms. Mehlhorn: I would like to get to another question. Steve?
¶39 Mr. Steve Lastres (Debevoise & Plimpton LLP, New York, New York): I just 

want to follow up about Steve Anderson’s question and maybe ask it a little differ-
ently about AALL’s practices. The Board met with one of our largest vendors, who 
was actually a Gold Sponsor, and at any one of our offices, that would have been a 
conflict of interest, since we were receiving monetary income from that vendor for 
the Annual Meeting at the same time we are trying to represent all of the members 
of the Association in that practice. Is that an antitrust violation?

¶40 I just have two questions. The Board had discussions about what they might 
do about that, and since there wasn’t a lot of concrete follow-up in terms of the 
communication that went out about it, what are the next steps? Essentially what we 
understood was that Lexis was hiding behind the MBA that they signed, and their 
law firms, but there wasn’t much said about what the Board might consider about 
future options. If you could answer that, and, secondly, whether you believe this is 
a conflict of interest because we are receiving funds? Thank you.

¶41 President Lambert: Well, I would leave it to Steve to give me the easy one. 
In essence, that is a really good question on that because there is not necessarily 
what we considered a pure conflict. It was something that we discussed fully before 
we met with them. I will say that I don’t think in this particular interest there is a 
pure conflict of interest, but it is something we consistently address. Are we han-
dling this in the right way? Are we allowing certain things to influence us? At this 
point, we have solidly answered no, because we have all agreed that if something 
happens and the money goes away because of what we are doing, that is just how it 
is going to be. I don’t think the money is influencing the way that we are going 
forward with this. 

¶42 As far as ongoing matters, we are continuing to talk with them, and we are 
also keeping all options on the table, which run the gamut. I can tell you that there 
are things behind the scenes that are continuing to go on. Our main goal is to get a 
change in policy, to have transparency, and to urge the vendor to have more specific 
conversations with their clients about what is going on so that the clients can better 
protect themselves, and, if possible without violating MBAs, relay information that 
would be good information for us to use in communicating to the vendor. So, there 
is still a lot going on.

¶43 Ms. Mehlhorn: One more quick question.
¶44 Mr. Lawrence Meyer (Law Library for San Bernardino County, San Ber-

nardino, California): San Bernardino County is the largest county in the United 
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States. Just real quick. I know a conference is supposed to make money, but keep in 
mind, the more you shorten it, that this is a national organization. When are we 
ever going to meet west of the Rockies? We have to meet west of the Rockies. 
(Applause.)

¶45 President Lambert: Larry, we are going to Denver in 2021. Well, it is not 
yet official. We have not signed the paperwork, but that is what is in motion right 
now. It has been approved by the Board to go to Denver. I will say quickly that we 
looked very diligently at the west coast, but the realities of how much it cost to host 
the Annual Meeting in Seattle, Portland, and San Francisco, and other cities that 
are further out west is astronomical. We continue to look at other options. The 
western United States is still very important to us.

¶46 Ms. Mehlhorn: Very quickly.
¶47 Mr. Anderson: I am looking at the AALL Sponsorship Policy that says, 

“The Association has the right to refuse sponsorships provided by business entities 
that do not comply with Guide to Fair Business Practices for Legal Publishers.”1 So, 
my follow-up question is: Will the Board do something about non-acceptance 
sponsorships?

¶48 President Lambert: That is something we always consider.
¶49 Ms. Mehlhorn: Thank you so much. We are at the end of our time and I 

urge everyone to go to the AALL Communities and continue the conversations 
there and use that as a tool to have a virtual open forum. Thank you so much for 
joining us.

(Whereupon, the meeting was concluded at 4:32 p.m.)  

 1. Sponsorship Policy, AALLNET, Nov. 2015, https://www.aallnet.org/about-us/what-we-do 
/policies/association-policies/sponsorship-policy/ [https://perma.cc/JM97-FW6H].
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Erratum

In Shamika D. Dalton, Gail Mathapo, & Endia Sowers-Paige’s Diversity Dialogues: 
Navigating Law Librarianship While Black: A Week in the Life of a Black Female 
Law Librarian (110 Law Libr. J. 429, 2018 Law Libr. J. 18), an incorrect statement 
was made in paragraph 7. 

It has been brought to the authors’ attention that Catherine Deane wrote about 
“microaggressions” prior to Ronald Wheeler’s article, in a series of blog posts that 
were later removed. Catherine has archived those posts on her personal website.1 

 1. Catherine Deane, Postcards from the Edge of Librarianship: Ideas About Legal 
Research and Librarianship from Deane the Determined, http://deanethedetermined.blogspot 
.com/2016/04/recent-writings-on-diversity-in-law.html (Apr. 18, 2016) [https://perma.cc/36EZ-9C6U].
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