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Restoring the Public Library Ethos: Copyright,  
E-Licensing, and the Future of Librarianship*

William M. Cross**

Mr. Cross describes the privileged nature of libraries in copyright law and the way 
that the recent trend toward licensing content undermines that position. In response, 
he proposes aggressive licensing and library use guided by the public library ethos, the 
core set of beliefs and practices that justify libraries’ privileged position.
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Introduction

¶1	Digital	media	present	both	opportunities	and	challenges	for	libraries.	New	
technology	 makes	 traditional	 library	 functions	 such	 as	 cataloging	 and	 reference	
services	easier	to	offer	and	more	sophisticated	than	at	any	time	in	the	past.	At	the	
same	time,	 these	new	practices	raise	practical	and	 legal	 issues	 that	can	challenge	
librarians	to	adapt	their	traditional	roles	to	new	contexts.	As	this	process	occurs,	it	
is	important	for	librarians	to	remain	cognizant	and	respectful	of	the	special	char-
acter	 of	 their	 work,	 a	 respect	 embodied	 by	 what	 Laura	 Gasaway	 has	 called	 the	
“public	library	ethos.”1

¶2	This	ethos,	which	informs	library	practices,	reflects	the	special	nature	of	the	
library	 in	 American	 law	 and	 culture	 that	 engenders	 the	 privileged	 position	 of	
libraries	in	the	law,	particularly	in	copyright	law.	Changes	in	technology,	however,	
often	lead	to	changes	in	library	practice	that	in	turn	produce	pressures	on	the	legal	
status	of	libraries	and	the	public	library	ethos	itself.

¶3	 A	 recent	 example	 of	 these	 pressures	 can	 be	 seen	 in	 the	 practice	 of	 some	
libraries,	which	have	begun	to	use	subscription	DVD	services	like	Netflix	to	buttress	

	 *	 ©	William	M.	Cross,	2012.	This	is	a	revised	version	of	the	winning	entry	in	the	student	divi-
sion	of	the	2011	AALL/LexisNexis	Call	for	Papers	competition.
	 **	 Director,	Copyright	and	Digital	Scholarship,	North	Carolina	State	University,	Raleigh,	North	
Carolina.
	 1.	 Laura	 N.	 Gasaway,	 Values Conflict in the Digital Environment: Librarians Versus Copyright 
Holders,	24	Colum.-VlA J.l. & Arts	115,	120	(2000).
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their	film	collections.2	This	practice	enables	the	library	to	offer	a	robust	collection	
of	DVDs	as	well	as	a	significant	collection	of	on-demand	streaming	media	without	
purchasing	hundreds	of	films,	many	of	which	are	of	limited	or	short-term	interest.3	
Unfortunately,	Netflix	offers	only	personal	use	licenses	and	no	site	licenses,	so	this	
practice	seems	to	run	afoul	of	the	terms	of	service	and	may	create	substantial	liabil-
ity	for	these	institutions.4

¶4	Libraries	are	beginning	to	embrace	a	similar	model	of	content	acquisition	
for	 e-books,	 licensing	 digital	 content	 rather	 than	 purchasing	 a	 physical	 object.	
There	 is	 an	 ongoing	 discussion	 among	 libraries	 about	 how	 this	 nascent	 model	
should	 operate,5	 but,	 despite	 many	 disagreements	 and	 uncertainties,	 as	 well	 as	
recent	 evidence	 that	 students	 are	 ambivalent	 about	 e-books	 and	 e-textbooks,6	
library	adoption	of	e-books	is	proceeding.

¶5	These	issues	came	to	a	head	in	the	spring	of	2011,	when	HarperCollins,	a	
major	 publisher	 of	 e-books,	 announced	 that	 circulation	 of	 new	 e-book	 titles	
acquired	by	libraries	would	be	“capped”	at	twenty-six,	and	then	the	books	would	
expire.7	 Despite	 the	 publisher’s	 claims	 that	 this	 expiration	 reflected	 the	 rate	 of	
decay	in	physical	copies,	 librarians	have	expressed	outrage	at	this	unilateral	revi-
sion	 to	 the	 traditional	 practice	 of	 library	 lending.8	 The	 American	 Library	
Association	(ALA)	released	an	official	statement	criticizing	the	policy9	and	has	cre-
ated	two	task	forces	to	address	the	issue.10

	 2.	 Travis	Kaya,	Academic Libraries Add Netflix Subscriptions,	Wired CAmpus	 (Sept.	18,	2010),	
http://chronicle.com/blogs/wiredcampus/academic-libraries-add-netflix-subscriptions/27018.
	 3.	 See	 Kent	 Anderson,	 Libraries and Netflix—Questionable Borrowing Practices from People 
Who Know from Borrowing,	the sCholArly KitChen	(Sept.	23,	2010),	http://scholarlykitchen.sspnet
.org/2010/09/23/libraries-and-netflix-do-the-risks-of-abusing-rentals-outweigh-the-benefits.
	 4.	 See	 Terms of Use: Limitations on Use,	 netflix,	 https://account.netflix.com/TermsOfUse
#limitations	(last	visited	Jan.	9,	2012)	(“[T]he	Netflix	service,	and	any	content	viewed	through	our	
service,	are	for	your	personal	and	non-commercial	use	only	.	.	.	.”).
	 5.	 See, e.g.,	 Jennifer	 Howard,	 Librarians Puzzle over E-Books They May Buy but Not Truly 
Own,	 Chron. higher eduC.,	 May	 20,	 2011,	 at	 A24;	 Jennifer	 Howard,	 E-Books: What a Librarian 
Wants,	 pAgeVieW	 (Sept.	 8,	 2010),	 http://chronicle.com/blogs/pageview/e-books-what-a-librarian
-wants/26777.
	 6.	 Andrea	Foster,	Survey Finds That Only Half of College Students Use E-Books,	Wired CAmpus	
(June	 24,	 2008),	 http://chronicle.com/blogs/wiredcampus/survey-finds-that-only-half-of-college	
-students-use-e-books/4045;	Jeffrey	R.	Young,	Students Remain Reluctant to Try E-Textbooks, Survey 
Finds,	 Wired CAmpus	 (Oct.	 26,	 2010),	 http://chronicle.com/blogs/wiredcampus/students-remain
-reluctant-to-try-e-textbooks-survey-finds/27866.
	 7.	 Josh	 Hadro,	 HarperCollins Puts 26 Loan Cap on Ebook Circulations,	 librAry JournAl.Com	
(Feb.	 25,	 2011),	 http://www.libraryjournal.com/lj/home/889452-264/harpercollins_caps_loans_on	
_ebook.html.csp.
	 8.	 One	 library	 posted	 video	 of	 the	 HarperCollins	 books	 in	 their	 collection	 after	 circulating	
twenty-six	times	that	were	still	in	excellent	condition.	Cory	Doctorow,	How a HarperCollins Library 
Book Looks After 26 Checkouts (Pretty Good!),	 boingboing	 (Mar.	 3,	 2011,	 8:24	 A.m.),	 http://www
.boingboing.net/2011/03/03/how-a-harpercollins.html.	 This	 claim	 also	 ignores	 the	 sophisticated	
preservation	tools	and	techniques	that	 librarians	have	developed	through	centuries	of	professional	
practice.
	 9.	 Press	Release,	Am.	Library	Ass’n,	Restrictions	on	Library	E-Book	Lending	Threaten	Access	to	
Information	(Mar.	14,	2011),	http://ala.org/news/pr?id=6517.
	 10.	 American Library Association Tackles New Challenges in the E-Environment,	 distriCt 
dispAtCh	 (Mar.	 8,	 2011),	 http://www.districtdispatch.org/2011/03/american-library-association
-tackles-new-challenges-in-the-e-environment/.
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¶6	These	new	models	of	content	acquisition	are	only	the	latest	examples	of	a	
larger	 trend	 toward	 licensing	 rather	 than	 purchasing	 content,	 particularly	 digital	
content	that	has	no	physical	artifact	for	the	library	to	possess.	This	content-licens-
ing	model	has	significant	 implications	 for	 library	practice	and	patron	service.	As	
Anne	 Klinefelter	 has	 written:	 “[T]he	 copyright	 and	 related	 law	 of	 electronic	
resources	 is	 complicating	 and	 even	 compromising	 some	 traditional	 library	
services.”11	 Digital	 services	 such	 as	 streaming	 video	 and	 e-books	 are	 undeniably	
attractive,	but	their	adoption	has	major	consequences	for	libraries	and	for	the	social	
and	civic	benefits	libraries	provide.

¶7	This	article	examines	the	legal	landscape	under	which	libraries	operate	and	
how	that	landscape	is	being	transformed	by	the	move	to	licensed	digital	content.	It	
begins	with	an	overview	of	the	current	situation,	describing	the	library	as	an	insti-
tution	that	is	privileged	by	the	law	and	discussing	the	way	libraries	interact	with	the	
copyright	 law’s	 fair	use	provisions,	 the	“library	exception,”	 the	 first	 sale	doctrine,	
and	the	educational	exceptions.	Next,	it	describes	how	each	of	these	copyright	pro-
visions	has	been	affected	by	libraries’	use	of	licensed	digital	content.

¶8	 The	 adoption	 of	 a	 licensing	 model	 does	 significant	 harm	 to	 libraries	 and	
their	patrons,	reducing	or	even	obliterating	libraries’	ability	to	carry	out	their	tra-
ditional	mission.	As	illustrated	by	the	changed	application	of	library	rights	under	
17	U.S.C.	§§	107–110,	libraries	are	licensing	themselves	out	of	their	established	role.	
Reconsidering	library	practice	in	light	of	the	public	library	ethos	can	put	libraries	
back	on	the	right	track.	After	proposing	a	set	of	best	practices	for	libraries	licensing	
digital	content	in	light	of	Gasaway’s	four-part	public	library	ethos,	the	article	con-
cludes	by	evaluating	practices	for	streaming	movies	through	a	Netflix-like	model	
and	making	text	available	through	e-book	models	as	illustrations	of	these	best	prac-
tices	in	action.

Libraries and Copyright

Libraries as privileged Institutions

¶9	At	 least	 since	 Thomas	 Jefferson	 inaugurated	 the	 Library	 of	 Congress	 two	
centuries	ago,	American	law	has	given	special	recognition	to	libraries	in	light	of	the	
unique	 role	 that	 they	 play	 in	 the	 accumulation,	 curation,	 and	 dissemination	 of	
America’s	intellectual	and	cultural	materials.12	President	John	F.	Kennedy	described	
the	 special	 nature	 of	 educational	 institutions	 such	 as	 libraries	 in	 a	 1963	 special	
address	to	Congress:

The	doors	.	.	.	to	the	library	.	.	.	lead	to	the	richest	treasures	of	our	open	society;	to	the	power	
of	 knowledge—to	 the	 training	 and	 skills	 necessary	 for	 productive	 employment—to	 the	
wisdom,	the	ideals,	and	the	culture	which	enrich	life—and	to	the	creative,	self-disciplined	
understanding	of	society	needed	for	good	citizenship	in	today’s	changing	and	challenging	
world.13

	 11.	 Anne	Klinefelter,	Copyright and Electronic Library Resources: An Overview of How the Law Is 
Affecting Traditional Library Services,	19	legAl referenCe serViCes Q.,	nos.	3/4,	2001,	at	175,	176.
	 12.	 See	Jefferson’s Legacy: A Brief History of the Library of Congress,	librAry of Cong.	(Mar.	30,	
2006),	http://www.loc.gov/loc/legacy/loc.html.
	 13.	 Special	Address	to	the	Congress	on	Education,	pub. pApers	105,	105	(Jan.	29,	1963).
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¶10	The	Supreme	Court	has	recognized	this	special	role	in	numerous	cases.	For	
example,	in	Board of Education v. Pico14	the	Court	identified	school	libraries	as	“the	
principal	locus	of	[First	Amendment]	freedoms,”15	a	place	available	to	those	seek-
ing	“self-education	 and	 individual	 enrichment.”16	Academic	 and	 public	 libraries	
serve	a	related	function,	and	even	private	libraries	that	support	corporations,	law	
firms,	 or	 researchers	 provide	 enrichment	 and	 education	 that	 benefit	 all	 citizens	
with	better-informed	business,	legal	services,	and	research,	promoting	“the	prog-
ress	of	science	and	useful	arts.”17

¶11	Beyond	self-improvement,	libraries	are	understood	to	be	a	powerful	engine	
for	the	social	and	civic	advancement	of	the	nation	as	a	whole.	As	one	court	wrote,	
libraries	 are	“a	 vital	 institution	 in	 the	 continuing	 American	 struggle	 to	 create	 a	
society	 rich	 in	 freedom	 and	 variety	 of	 thought,	 broad	 in	 its	 understanding	 of	
diverse	views	and	cultures	and	justifiably	proud	of	its	democratic	institutions.”18	In	
short,	 libraries	enable	self-improvement	and	societal	advancement,	and	the	 legal	
structures	relating	to	libraries	recognize	this	special	role.

¶12	Librarians	take	this	role	extremely	seriously.	Laura	Gasaway	has	described	
the	way	librarians	understand	their	role	as	the	“public	library	ethos.”19	She	identi-
fies	four	core	values	that	make	up	this	ethos:	connecting	people	to	ideas,	offering	
“unfettered	access	to	recorded	knowledge,”	encouraging	“[l]earning	in	all	its	con-
texts,”	and	the	“preservation	of	the	human	record.”20	Taken	together,	these	could	be	
described	 broadly	 as	 bringing	“information	 to	 the	 people.”21	As	 Gasaway	 writes,	
“libraries	are	a	shared	intellectual	resource	maintained	at	public	expense	to	provide	
resources	 that	 will	 be	 shared.”22	 These	 values	 have	 developed	 over	 the	 course	 of	
many	years23	and	interact	significantly	with	copyright	law.	As	noted,	the	law	recog-
nizes	these	values	and,	in	the	copyright	context,	these	special	exceptions	are	con-
tained	in	sections	107–110	of	the	Copyright	Act.

Section 107: Fair Use

¶13	Fair	use	is	one	of	the	most	important	aspects	of	copyright	law	for	library	
practice,	 but	 also	 one	 of	 the	 most	 daunting	 for	 librarians	 to	 employ.	 A	 general	

	 14.	 457	U.S.	853	(1982).
	 15.	 Id.	at	868–69.
	 16.	 Id.	at	869.
	 17.	 u.s. Const.	 art.	 I,	 §	 8.	 Libraries	 in	 for-profit	 corporations	 and	 law	 firms	 are	 distinct	 in	
important	 ways.	 Their	 interrelationship	 with	 for-profit	 organizations	 often	 has	 an	 effect	 on	 their	
practice,	and	copyright	 law	recognizes	 these	differences.	Some	exceptions,	 such	as	 the	TEACH	Act	
(discussed	infra	¶¶ 27–32),	are	simply	not	available,	and	in	cases	where	these	libraries	avail	themselves	
of	fair	use,	their	claims	may	be	substantially	weakened	by	changes	in	the	purpose	and	character	of	
their	use.	Nevertheless,	their	core	mission	as	libraries	still	relates	to	providing	information	in	support	
of	creative,	often	civic-minded	expression.	As	such,	the	public	library	ethos	may	still	be	an	important	
aspect	of	their	practice	as	they	make	copyright	and	licensing	decisions	to	support	library	users.
	 18.	 Bicknell	v.	Vergennes	Union	High	Sch.	Bd.	of	Dirs.,	475	F.	Supp.	615,	619	(D.	Vt.	1979),	aff ’d	
638	F.2d	438	(2d	Cir.	1980).
	 19.	 Gasaway,	supra	note	1,	at	120.
	 20.	 Id.	at	124.
	 21.	 Id.	at	121.
	 22.	 Id.
	 23.	 For	an	overview	of	the	historical	development	of	this	ethos,	see	id.	at	126–31.
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defense	to	a	charge	of	unauthorized	use	based	on	the	benefit	 to	society	balanced	
against	minimal	harm	done	to	the	rights	holder,	fair	use	is	deliberately	open-ended	
to	accommodate	use	in	a	variety	of	contexts.

¶14	Ann	Bartow	has	described	fair	use	as	“an	elastic	and	evolving	concept	that	
perplexes	 even	 those	 charged	 with	 applying	 the	 doctrine.”24	 Kenneth	 Crews	 has	
called	 it	 simultaneously	 the	 most	 important	 and	 most	 misunderstood	 aspect	 of	
copyright	law.25	Fair	use	is	deliberately	amorphous	and	undefined	because	it	must	
be	malleable	and	flexible.	It	has	been	called	the	“safety	valve”	of	copyright,26	and	
many	 scholars	have	argued	 that	 the	protections	of	 fair	use	are	necessary	 to	keep	
copyright’s	content-based	restrictions	of	expression	from	running	afoul	of	the	First	
Amendment.27

¶15	 Originally	 established	 in	 the	 common	 law,28	 fair	 use	 was	 codified	 by	 the	
1976	Copyright	Act.29	Although	it	remains	an	“equitable	rule	of	reason,”30	the	stat-
ute	provides	four	factors	for	consideration:

(1)	 the	purpose	and	character	of	 the	use,	 including	whether	such	use	 is	of	a	commercial	
nature	or	is	for	nonprofit	educational	purposes;	(2)	the	nature	of	the	copyrighted	work;	(3)	
the	amount	and	substantiality	of	the	portion	used	in	relation	to	the	copyrighted	work	as	
a	whole;	and	(4)	the	effect	of	the	use	upon	the	potential	market	for	or	value	of	the	copy-
righted	work.31

¶16	Fair	use	 is	not	 a	 checklist	where	all	 factors	must	be	met,	nor	 is	 it	 a	 vote	
where	 the	 majority	 wins.	 Indeed,	 the	 statute	 indicates	 that	 these	 factors	 are	 not	
exclusive—other	factors	can	be	and	have	been	included	in	a	fair	use	analysis.32	As	
Deborah	Gerhardt	and	Madelyn	Wessel	observe,	fair	use	is	complex	and	multifac-
eted,	requiring	analysis	of	legal,	factual,	and	policy	considerations.33

	 24.	 Ann	Bartow,	Electrifying Copyright Norms and Making Cyberspace More Like a Book,	48	Vill. 
l. reV.	13,	28	(2003).
	 25.	 See	Kenneth d. CreWs, Copyright lAW for librAriAns And eduCAtors	39–40	(2d	ed.	2006).
	 26.	 E.g.,	John	Schulman,	Fair Use and the Revision of the Copyright Act,	53	ioWA l. reV.	832,	832	
(1968).
	 27.	 See, e.g.,	 dAVid l. lAnge & h. Jefferson poWell, no lAW: intelleCtuAl property in the 
imAge of An Absolute first Amendment	 46–54	 (2009);	 neil WeinstoCK netAnel, Copyright’s 
pArAdox	190–93	(2008).
	 28.	 See	Folsom	v.	Marsh,	9	F.	Cas.	342,	349	(C.C.D.	Mass.	1841)	(No.	4901);	Lawrence	v.	Dana,	15	
F.	Cas.	26,	58	(C.C.D.	Mass.	1869)	(No.	8136).	See also	Daniel	E.	Abrams,	Comment,	Personal Video 
Recorders, Emerging Technology and the Threat to Antiquate the Fair Use Doctrine,	 15	Alb. l.J. sCi. 
& teCh.	127,	130	(2004)	(“The	doctrine	has	existed	in	common	law	for	some	time	as	an	equitable	
defense	designed	to	‘avoid	rigid	application	of	the	copyright	statute	when,	on	occasion,	it	would	stifle	
the	very	creativity	which	that	law	is	designed	to	foster	.	.	.	.’”)	(quoting	4	melVille b. nimmer & dAVid 
nimmer, nimmer on Copyright	§	13.05	(1998)).
	 29.	 Pub.	L.	No.	94-553,	§	107,	90	Stat.	2541,	2546	(1976).
	 30.	 H.R.	 Rep.	 No.	 94-1476,	 at	 65	 (1976).	 But see	 Pierre	 N.	 Leval,	 Nimmer Lecture: Fair Use 
Rescued,	44	uClA l. reV.	1449,	1456–58	(1997)	(attacking	what	he	describes	as	the	“‘Equitable	Rule	
of	Reason’	canard”).
	 31.	 17	U.S.C.	§	107	(2006).
	 32.	 Joseph	J.	Raffetto,	Defining Fair Use in the Digital Era,	15	u. bAlt. intell. prop. l.J.	77,	80–81	
(2006);	William	C.	Walker,	Jr.,	Fair Use: The Adjustable Tool for Maintaining Copyright Equilibrium,	43	
lA. l. reV.	735,	742	(1982–1983).
	 33.	 Deborah	Gerhardt	&	Madelyn	Wessel,	Fair Use and Fairness on Campus,	11	n.C. J.l. & teCh.	
461,	484	(2010)	(“[F]air	use	analysis	is	not	easy.	It	is	not	neat.	It	is	not	clear.	It	requires	a	vigilant	eye	
over	current	legal	decisions	and	factual,	case-by-case,	intensive	review	of	factors	that	sometimes	con-
flict.”	(footnotes	omitted)).
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¶17	An	examination	of	these	factors	indicates	how	library	use	often	fits	com-
fortably	 under	 the	 aegis	 of	 fair	 use.	As	 nonprofit,	 educational	 institutions,	 most	
libraries	 begin	 fair	 use	 analysis	 on	 a	 firm	 footing.	 The	 first	 factor,	 purpose	 and	
character	of	the	use,	almost	always	favors	libraries’	educational,	generally	nonprofit	
use.	The	fourth	factor,	effect	on	the	market,	is	a	point	of	contention	for	many	stake-
holders.	Publishers	often	characterize	any	library	use	as	a	“lost	sale,”	but	librarians	
may	counter	that	the	library	purchase	mitigates	this	harm,	particularly	where	a	use	
falls	 below	 the	 threshold	 amount	 where	 a	 user	 would	 have	 purchased	 an	 entire	
work.	Factors	two	and	three,	the	nature	of	the	work	and	the	amount	and	substan-
tiality	used,	are	more	case-specific,	but	most	library	practice	is	targeted	to	the	type	
and	amounts	appropriate	to	the	library’s	or	patron’s	need.	As	Gerhardt	and	Wessel	
note,	“When	the	first	and	fourth	fair	use	factors	favor	a	finding	of	fair	use,	as	they	
will	in	many	educational	contexts,	a	finding	of	fair	use	is	nearly	assured.”34

¶18	Gasaway	describes	how	librarians	 interpret	 fair	use	 in	 light	of	the	public	
library	ethos	as	a	“user’s	right”	that	goes	beyond	being	a	legal	defense;	rather,	it	is	
a	tool	to	protect	and	empower	individuals	and	libraries.35	This	perspective	is	but-
tressed	by	the	Copyright	Act’s	special	protection	from	statutory	damages,	remitting	
damages	in	situations	where	librarians	“believed	and	had	reasonable	grounds	for	
believing”	that	their	use	was	fair.36	Fair	use	is	at	the	heart	of	library	operations,	and	
its	 factors	 are	 designed	 to	 privilege	 the	 sort	 of	 use	 that	 makes	 up	 core	 library	
functions.

Section 108: the Library exception

¶19	 Section	 108	 of	 the	 copyright	 law,	 colloquially	 referred	 to	 as	 the	“library	
exception,”	permits	libraries	to	reproduce	copyrighted	works	without	permission	
in	some	situations.37	For	example,	under	certain	circumstances	library	and	archival	
staff	can	make	copies	for	preservation,38	to	replace	damaged	or	stolen	works,39	and	
to	 reproduce	 published	 works	 in	 the	 last	 twenty	 years	 of	 their	 copyright	
protection.40

¶20	Librarians	can	also	make	copies	for	a	library	user,	reproducing	single	arti-
cles	 for	 private,	 noncommercial	 use	 by	 patrons	 and	 reproducing	 an	 entire	 work	
where	a	replacement	copy	cannot	be	found	for	a	fair	price.41	Finally,	section	108	
permits	lending	of	reproductions	of	copyrighted	works	to	users	in	other	libraries	
for	private,	noncommercial	use.42

¶21	 The	 library	 exception	 codifies	 libraries’	 central	 role	 in	 preserving	 and	
curating	information.	This	is	particularly	important	because	information	is	stored	

	 34.	 Id.	 at	 499	 (citing	 Barton	 Beebe,	 An Empirical Study of U.S. Copyright Fair Use Opinions, 
1978–2005,	156	u. pA. l. reV.	549,	584	(2008)).
	 35.	 Gasaway,	supra	note	1,	at	123	(citing	17	U.S.C.	§	108(f)(4)	(2006):	“nothing	shall	affect	the	
right	of	fair	use	.	.	.	.”).
	 36.	 17	U.S.C.	§	504(c)(2)	(2006).
	 37.	 Id.	§	108.
	 38.	 Id.	§	108(b).
	 39.	 Id.	§	108(c).
	 40.	 Id.	§	108(h).
	 41.	 Id.	§	108(e).
	 42.	 Id.	§	108(a),	(d).
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in	media	that	are	constantly	deteriorating.43	Physical	artifacts	ranging	from	books	
to	CDs	to	films	decay	or	become	worn,	and	libraries	do	substantial	work	preserving	
and	repairing	them.	Digital	media	present	different	challenges	but	can	be	substan-
tially	 more	 costly	 to	 preserve	 than	 traditional	 media.44	 Section	 108	 is	 expressly	
designed	to	support	library	practice,	and	without	the	section	108	exceptions,	librar-
ies	would	be	unable	to	do	their	job,	and	many	of	the	artifacts	of	recorded	knowl-
edge	would	simply	be	lost.45

Section 109: First Sale

¶22	The	first	sale	doctrine	has	been	present	in	American	copyright	law	since	its	
inception	in	the	common	law46	and	has	been	included	in	both	twentieth-century	
copyright	statutes.47	It	is	also	at	the	heart	of	libraries’	day-to-day	operations.	It	pro-
vides	libraries,	and	anyone	who	owns	a	particular	copy	of	a	copyrighted	work,	with	
an	exception	to	the	copyright	holder’s	exclusive	rights.	Anyone	who	purchases	or	
lawfully	 acquires	 a	 copy	 of	 a	 work	 can	 dispose	 of	 that	 copy	 however	 they	 wish	
under	section	109(a).48	This	permits	owners	to	sell,	give	away,	or	lend	their	copies	
of	a	work.

¶23	There	are	several	 limitations	to	section	109(a).	First,	section	109	protects	
only	distribution;	it	gives	libraries	no	right	to	reproduce,	publicly	perform,	or	adapt	
a	copyrighted	work	without	authorization.49	Section	109(a)	also	limits	protection	
to	the	specific	copy	of	the	work,	the	physical	artifact	itself.	It	grants	no	protection	
to	distribution	of	the	underlying	content.50	Similarly,	works	that	are	transferred	by	
rental,	lease,	or	lending	for	direct	or	indirect	commercial	purposes	also	fall	outside	
of	the	scope	of	109(a).51	Section	109	permits	owners	to	display	a	legally	acquired	
copy,	provided	that,	for	images,	only	one	image	is	displayed	at	a	time	in	the	same	
place	that	the	artifact	itself	is	held.52

	 43.	 robert l. oAKley, Copyright And preserVAtion	 1	 (1990),	 available at	 http://www.eric
.ed.gov/PDFS/ED328263.pdf	(“Virtually	every	medium	of	expression	is	threatened	today	by	the	natu-
ral	forces	of	deterioration.”).
	 44.	 See generally	Margaret	Hedstrom,	Digital Preservation: A Time Bomb for Digital Libraries,	31	
Computers & humAn.	189	(1998).
	 45.	 See generally	Laura	N.	Gasaway,	America’s Cultural Record: A Thing of the Past?,	40	hous. l. 
reV.	643	(2003).
	 46.	 See, e.g.,	Bobbs-Merrill	Co.	v.	Straus,	210	U.S.	339,	351	(1908)	(holding	 that	 the	copyright	
owner’s	right	to	“vend”	his	book	did	not	give	the	copyright	owner	the	right	to	restrict	future	retail	
sales	of	the	book	or	the	right	to	require	that	the	book	be	sold	at	a	certain	price	per	copy).
	 47.	 Copyright	Act	of	1909,	ch.	320,	§	41,	35	Stat.	1075,	1084;	Copyright	Act	of	1976,	Pub.	L.	No.	
94-553,	§	109,	90	Stat.	2541,	2548.
	 48.	 17	U.S.C.	§	109(a)	(2006).
	 49.	 See	Keith	Kupferschmid,	Lost in Cyberspace: The Digital Demise of the First Sale Doctrine,	16	
J. mArshAll J. Computer & info. l.	825,	832–35	(1998).
	 50.	 See	17	U.S.C.	§	202	(2006)	(stating	that	when	a	party	transfers	ownership	of	a	material	object	
in	which	a	copyrighted	work	 is	 fixed,	 such	transfer	does	not	 transfer	any	rights	 in	 the	copyrighted	
work	itself).
	 51.	 For	a	discussion	of	the	development	of	the	“rental	right,”	see	Kupferschmid,	supra	note	49,	at	
833–35.
	 52.	 17	U.S.C.	§	109(c).
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¶24	Section	109	is	vital	for	at	least	two	reasons.	First,	it	permits	libraries	to	lend	
items	to	users,	facilitating	the	“sharing”	function	at	the	heart	of	libraries’	mission.	
This	maximizes	the	efficiencies	of	shared	copies	as	well	as	making	it	economically	
feasible	for	libraries	to	offer	patrons	access	to	works	for	free,	providing	information	
to	poor	citizens	who	would	otherwise	be	unable	to	access	it	and	reap	the	personal	
and	social	benefits	of	better-informed	citizenship.

¶25	Section	109	is	equally	vital	to	the	library’s	function	of	preserving	informa-
tion	and	artifacts.	Along	with	museums,	libraries	are	one	of	the	few	public	organi-
zations	 that	 make	 sure	 that	 works	 that	 are	 less	 popular	 or	 are	 no	 longer	 being	
commercialized	do	not	fade	away	into	the	dust	of	history.

Section 110: education and Streaming

¶26	Finally,	section	110	governs	nonprofit	educational	performances	and	dis-
plays.	Libraries	interact	less	directly	with	section	110,	but	the	section	still	plays	an	
important	 role	 in	 the	educational	mission	of	 libraries.	Section	110	contains	 two	
subsections	governing	physical	and	digital	instruction	respectively.	Section	110(1)	
permits	public	performances	and	displays	of	a	work	by	instructors	or	students	in	
the	 course	 of	 face-to-face	 teaching	 activities	 in	 a	 nonprofit	 educational	 institu-
tion.53	This	is	tangentially	related	to	core	library	activities,	but	is	used	when	librar-
ies	offer	programming	or	instruction	or	when,	at	the	request	of	a	faculty	member,	
for	example,	they	show	films	in	the	library	for	a	class	and	the	library	becomes	the	
“classroom”	for	that	purpose.

¶27	Section	110(2),	the	Technology,	Education	and	Copyright	Harmonization	
(TEACH)	Act,	deals	with	instruction	in	the	online	environment.54	To	reassure	pub-
lishers	that	are	concerned	about	the	openness	of	the	online	environment,	TEACH	
places	several	institutional	and	individual	requirements	on	universities	regarding	
copyright	notice	and	protection.	These	institutional	requirements	include	limiting	
TEACH’s	 application	 exclusively	 to	 “government	 or	 accredited	 educational	
institutions.”55	In	order	to	qualify	for	TEACH,	these	institutions	must	create	and	
display	an	institutional	copyright	policy,	publish	copyright	information,	and	offer	
a	specific	notice	to	students	regarding	the	copyright	status	of	materials	being	per-
formed	 or	 displayed.56	 These	 requirements	 are	 generally	 common	 sense	 and	
impose	no	serious	barriers	to	streaming	video	in	a	reasonable	fashion.

¶28	TEACH	also	creates	a	set	of	technological	requirements	designed	to	ensure	
that	the	“classroom”	nature	of	the	online	space	is	retained	in	the	open	environment	
of	 the	web.	These	 include	 limiting	access	 to	enrolled	 students	and	 the	establish-
ment	of	technological	measures	that	reasonably	prevent	retention	or	further	dis-
semination	 of	 materials.57	 As	 with	 the	 institutional	 requirements,	 these	 do	 not	
place	undue	strain	on	an	institution	that	wishes	to	offer	streaming	video.	Password	
protection	fulfills	 the	 limited	access	requirement,	and	the	act	of	streaming	func-
tionally	limits	retention	and	further	dissemination.

	 53.	 Id.	§	110(1).
	 54.	 Id.	§	110(2).
	 55.	 Id.
	 56.	 Id.	§	110(2)(D)(i).
	 57.	 Id.	§	110(2)(D)(ii).
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¶29	The	third	set	of	TEACH	requirements	places	restrictions	on	the	practice	of	
instruction.	Unlike	 the	 institutional	and	 technical	 requirements,	which	primarily	
implicate	 the	 institution’s	 policies	 and	 online	 architecture,	 these	 requirements	
necessitate	 cooperation	 between	 the	 institution	 and	 the	 individual	 instructor.	
Instructors	must	provide	specific	oversight,	that	is,	items	posted	or	streamed	must	
be	“at	 the	 direction	 of	 or	 under	 the	 supervision	 of	 the	 instructor.”	 Further,	 the	
materials	must	be	“an	integral	part	of	a	class	session”	and	“directly	related	and	of	
material	assistance	to	the	teaching	content.”58

¶30	Although	aimed	primarily	at	instructors,	TEACH	has	important	implica-
tions	 for	 the	 ways	 that	 libraries	 make	 information	 available.	 As	 Kenneth	 Crews	
writes,

Nothing	in	the	TEACH	Act	mentions	duties	of	librarians,	but	the	growth	and	complex-
ity	 of	 distance	 education	 throughout	 the	 country	 have	 escalated	 the	 need	 for	 innovative	
library	 services.	 Fundamentally,	 librarians	 have	 a	 mission	 centered	 on	 the	 management	
and	dissemination	of	information	resources.	Distance	education	is	simply	another	form	of	
exactly	that	pursuit.59

TEACH	 can	 be	 seen	 as	 creating	 a	 new	 avenue	 by	 which	 to	 share	 information	
through	streaming.	It	also	creates	new	opportunities	and	obligations	when	provid-
ing	information	in	the	digital	environment.

¶31	One	important	limitation	of	TEACH	is	that,	like	17	U.S.C.	§	110(1),	it	only	
covers	performance	and	display	of	works.	For	example,	under	TEACH,	a	video	clip	
could	be	streamed	but	an	article	could	not	be	posted,	since	that	would	be	a	distribu-
tion,	rather	than	a	display.	Nonetheless,	TEACH	remains	an	important	part	of	the	
infrastructure	of	library	practice,	facilitating	instruction	and	reference	activities.

¶32	Section	110(4)	comes	into	play	for	libraries	making	noncommercial,	non-
public	performances	of	nondramatic	literary	or	musical	works.	Designed	to	permit	
limited	“performances”	such	as	poetry	readings	or	musical	performances,	section	
110(4)	allows	libraries	to	enhance	their	programming	and	community	activities.

Consequences of Licensing

From Rights of Ownership to terms of Service

¶33	Libraries	have	undergone	a	major	shift	in	collection	development	practice	
in	the	last	twenty	years,	moving	a	substantial	amount	of	their	collections	budgets	
from	purchasing	content	to	licensing	it.	One	study	indicates	that	from	1994	to	2005	
the	use	of	licensing	agreements	rose	by	600%.60	The	consequences	of	licensing	are	
important	 and	 far-reaching.	 Most	 obviously,	 licensing	 content	 removes	 library	
ownership	 from	 the	 legal	 equation,	 and	 this	 has	 both	 legal	 and	 practical	
consequences.

	 58.	 Id.	§	110(2)(A).
	 59.	 Kenneth d. CreWs, neW Copyright lAW for distAnCe eduCAtion: the meAning And 
importAnCe of the teACh ACt	 10	 (rev.	 Sept.	 2002),	 available at	 http://web2.ala.org/ala/aboutala
/offices/oitp/publications/issuebriefs/Teach%20Act%20Summary.pdf.
	 60.	 Sharon	Farb,	Libraries, Licensing and the Challenge of Stewardship,	11	first mondAy,	no.	7	
(2006),	http://firstmonday.org/htbin/cgiwrap/bin/ojs/index.php/fm/article/view/1364/1283.
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¶34	 Practically	 speaking,	 of	 course,	 licensed	 digital	 content	 is	 not	 physically	
stored	in	the	library.	This	has	an	enormous	effect	on	the	day-to-day	use	of	material,	
particularly	in	the	context	of	uses	that	are	legally	uncertain	but	may	be	subject	to	
fair	use.	Possession	of	the	physical	artifact	permits	librarians,	rather	than	content	
holders,	to	make	copyright	determinations,	since	they	have	the	item	in-hand	to	use,	
copy,	or	circulate.

¶35	License	terms	restrict	librarians’	ability	to	make	copyright	determinations,	
and	in	fact,	these	terms	are	often	coded	into	the	digital	material.	As	a	result,	in	cases	
of	contested	use	or	legal	gray	areas	such	as	fair	use,	where	a	librarian	could	decide	
for	himself	to	lend	or	copy	a	physical	object,	the	digital	version	most	often	fore-
closes	this	option	entirely.	Coupled	with	the	Digital	Millennium	Copyright	Act’s	
prohibition	on	measures	to	circumvent	technological	restrictions,61	the	computer	
code	of	digital	objects	can	override	the	rights	of	libraries	that	may	be	permitted	by	
the	Copyright	Act.62

¶36	Licensing	also	 transforms	a	one-time	purchase	cost	 into	a	recurring	one	
that,	if	not	paid	in	perpetuity,	may	cause	materials	to	disappear	from	the	collection	
altogether.63	Further,	the	terms	are	often	difficult	to	negotiate,	particularly	where	a	
single	publisher	has	a	stranglehold	on	a	journal	or	set	of	materials	that	is	central	to	
a	library’s	mission	or	critical	for	the	work	of	patrons.	This	often	leads	to	publishers’	
“bundling”	 multiple	 works	 into	 a	 package	 that	 libraries	 must	 take	 or	 leave.64	
Negotiating	 is	 made	 even	 more	 difficult	 for	 libraries	 because	 of	 limitations	
imposed	by	publishers	against	disclosure	of	pricing	and	terms.	These	nondisclo-
sure	 clauses	“allow	 publishers	 unilateral	 control	 over	 communication	 about	 the	
purchase	or	the	terms	of	use	of	the	product,”65	often	forcing	librarians	to	negotiate	
without	crucial	information	about	peer	institutions	and	the	market	for	works.

¶37	Even	when	licenses	are	purchased,	technical	difficulties	beyond	the	library’s	
control	may	make	a	work	unavailable.	Because	online	journals	are	hosted	on	pub-
lishers’	servers,	anytime	the	publisher	has	technical	issues	libraries	and	patrons	may	
lose	all	access	to	the	licensed	content.	Unlike	a	proprietary	online	database,	physical	
books	never	“go	down.”

¶38	Beyond	the	pragmatic	considerations	of	physical	possession,	the	move	to	
licensed	 digital	 content	 has	 important	 ramifications	 for	 the	 legal	 strictures	 that	
control	libraries’	ability	to	operate	in	harmony	with	their	ethos.	Bartow	argues	that	
this	move	 to	 licensed	digital	content	has	allowed	publishers	 to	“restructure	 their	
relationship	with	libraries	and	to	force	abandonment	of	all	pre-existing	norms	in	
the	 new	 distribution	 mediums.”66	 Each	 of	 the	 copyright	 exceptions	 available	 to	
libraries	is	affected	negatively	by	this	restructured	relationship.

	 61.	 Digital	Millennium	Copyright	Act,	17	U.S.C.	§	1201(a)(1)(A)	(2006).
	 62.	 See generally	lAWrenCe lessig, Code: Version 2.0	(2006).
	 63.	 Ann	 Bartow,	 Some Peer-to-Peer, Democratically, and Voluntarily-Produced Thoughts,	 5	 J. 
on teleComm. & high teCh. l.	 449,	 464–65	 (2007)	 (reviewing	yoChAi benKler, the WeAlth of 
netWorKs	(2006)).
	 64.	 See, e.g.,	Karla	Hahn,	The State of the Large Publisher Bundle: Findings from an ARL Member 
Survey,	Arl,	no.	245,	Apr.	2006,	at	1,	1,	available at	http://www.arl.org/bm~doc/arlbr245.
	 65.	 Farb,	supra	note	60.
	 66.	 Bartow,	supra	note	24,	at	78.
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Section 107: Fair Use

¶39	In	Gerhardt	and	Wessel’s	investigation	of	the	state	of	fair	use	on	campus,67	
the	authors	observe	that	evaluating	fair	use	is	one	of	the	most	complex	legal	deci-
sions	librarians	must	make	and	that	this	complexity	often	leads	large	institutions	
simply	to	decline	to	exercise	their	fair	use	rights	at	all.68

¶40	These	complexities	are	multiplied	exponentially	in	the	digital	environment,	
because	there	is	less	established	law	and	practice	on	which	to	rely	and	because	new	
uses	appear	frequently.	Large	institutions	are	naturally	risk	averse,	and	fair	use	pro-
vides	no	certain	answers	as	to	what	uses	are	permitted,69	so	many	institutions	are	
extremely	reluctant	to	assert	their	fair	use	rights	except	in	the	most	cut-and-dried	
circumstances.

¶41	Even	more	problematic	is	that	licenses	often	remove	fair	use	from	the	equa-
tion	altogether.	More	than	a	decade	ago	scholars	expressed	concern	that	a	licensing	
regime	“could	be	developed	so	that	it	disallows	any	free	use	of	copyrighted	works,	
even	 uses	 that	 qualify	 as	 fair	 use.”70	A	 recent	 study	 of	 library	 licensing	 practices	
concluded	that	roughly	a	quarter	of	licenses	have	made	this	fear	a	reality,	expressly	
prohibiting	fair	use	by	the	terms	of	the	license.71

¶42	 As	 the	 copyright	 statute	 makes	 clear,	 contracts	 such	 as	 the	 licenses	 that	
libraries	 sign	 trump	 copyright	 exceptions,	 leaving	 libraries	 without	 the	 fair	 use	
“balancing	test”	between	owners	and	users.72	The	unique	nature	of	fair	use	as	copy-
right’s	“safety	valve”	might	suggest	that	completely	removing	fair	use	would	violate	
the	First	Amendment.73	By	locking	up	expression,	copyright	is	naturally	in	constant	
tension	with	the	guarantees	of	the	First	Amendment,	which	regards	content-based	
prohibitions	 on	 expression	 as	 presumptively	 unconstitutional.74	 The	 Supreme	
Court	 has	 concluded	 that	 copyright	 is	 saved	 by	 the	 flexibility	 of	 fair	 use,	 which	

	 67.	 	Gerhardt	&	Wessel,	supra	note	33.
	 68.	 Id.	at	465	(“When	answers	are	not	clear	and	potential	 liability	 is	thought	to	be	significant,	
saying	‘no’	to	a	proposed	use	is	often	considered	the	safest	course.	The	legal	risks	may	be	perceived	as	
especially	threatening	at	institutions	with	limited	resources.	In	seeking	clarity	and	avoiding	risk,	the	
temptation	can	be	strong	to	act	as	if	fair	use	does	not	exist	and	to	shift	campus	copyright	policy	to	
a	safe	zone	based	on	blanket	licenses,	fees,	and	permissions,	even	when	law	would	not	require	these	
actions.”).
	 69.	 Lawrence	Lessig’s	infamous	quip	that	fair	use	amounts	to	little	more	than	“the	right	to	hire	
a	lawyer,”	lAWrenCe lessig, free Culture	187	(2004),	expresses	an	important	truth,	but	this	gallows	
humor	also	indicates	the	fatalistic	outlook	many	users	have	toward	a	right	that	should	be	central	to	
copyright	analysis	in	the	context	of	library	use.
	 70.	 	Glen	M.	Secor,	Fair Use in a Pay-per-Use World,	21	libr. ACQuisitions: prAC. & theory	53,	
58	(1997).
	 71.	 Farb,	supra	note	60,	at	fig.2.
	 72.	 17	U.S.C.	§	108(f)(4)	(2006).	See also	Elizabeth	M.N.	Morris,	Will Shrinkwrap Suffocate Fair 
Use?,	23	sAntA ClArA Computer & high teCh. l.J.	237,	241	(2006–2007).
	 73.	 See	Dan	L.	Burk	&	Julie	E.	Cohen,	Fair Use Infrastructure for Rights Management Systems,	15	
hArV. J.l. & teCh.	41,	43	(2001);	see also	David	Lange	&	Jennifer	Lange	Anderson,	Copyright,	Fair	
Use	and	Transformative	Critical	Appropriation	134–35	(Nov.	2001),	available at	http://www.law.duke
.edu/pd/papers/langeand.pdf	(stating	that	in	a	competition	between	copyright	and	First	Amendment	
rights,	copyright	must	lose).
	 74.	 City	of	Renton	v.	Playtime	Theatres,	Inc.,	475	U.S.	41,	46–47	(1986)	(“[R]egulations	enacted	
for	 the	 purpose	 of	 restraining	 speech	 on	 the	 basis	 of	 its	 content	 presumptively	 violate	 the	 First	
Amendment.”).
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permits	the	unfettered,	socially	valuable	expression	necessary	for	the	marketplace	
of	ideas	to	function.75	As	such,	a	regime	that	removes	fair	use	from	the	equation	
closes	off	this	“safety	valve”	and	might	put	too	much	pressure	on	free	expression,	
unconstitutionally	violating	the	guarantees	of	the	First	Amendment.

¶43	So	 far	 this	argument	 is	untested	by	 the	courts,	and	 its	prospects	are	not	
promising	in	the	context	of	contract	law.	There	are	several	cases	holding	that	First	
Amendment	 freedoms	 can	 be	 waived	 by	 contracts	 such	 as	 government	 service76	
and	 press	 confidentiality	 agreements.77	 The	 chances	 of	 a	 court’s	 invalidating	 a	
negotiated	license	based	on	violation	of	the	First	Amendment	are	extremely	slim.

Section 108: the Library exception

¶44	The	problems	discussed	regarding	fair	use	loom	even	larger	in	the	section	
108	context.	Where	fair	use	is	expressly	removed	by	a	quarter	of	licenses,	the	right	
to	archive	is	removed	by	more	than	half	of	the	library	licenses	surveyed	by	Farb.78	
Even	in	cases	where	a	license	does	not	foreclose	section	108	copying,	many	of	the	
section	108	protections	are	blunted	in	the	digital	environment.79	These	problem-
atic	areas	include	difficulties	with	defining	what	constitutes	a	“copy,”	as	well	as	the	
nature	of	lending	“reproductions”	in	section	108(d)	and	(e).

¶45	 These	 problems	 have	 been	 identified	 and	 discussed	 by	 the	 Section	 108	
Study	Group	that	has	worked	to	understand	and	address	these	problems.	In	a	2007	
article	describing	her	experience	in	the	study	group,	Laura	Gasaway	identifies	four	
areas	where	section	108	challenges	library	practice	in	the	digital	realm:	institutional	
eligibility,	preservation	and	replacement,	digital	copies	for	users,	and	specific	prac-
tice	issues.80	Gasaway	proposes	solutions	based	on	the	work	of	the	study	group,	but	
they	have	not	yet	been	adopted.	At	present,	a	host	of	issues	remain	unresolved,	and	
even	areas	that	might	be	promising	exist	at	the	whim	of	rights	holders	who	license	
content	to	libraries.

Section 109: First Sale

¶46	Even	without	express	licensing	language,	first	sale	simply	does	not	apply	to	
licensing	regimes	where	there	is	no	“sale,”	but	only	licensed	use.81	As	R.	Anthony	
Reese	notes,	the	first	sale	doctrine	serves	several	important	interests,	particularly	in	

	 75.	 See, e.g.,	 Eldred	 v.	 Ashcroft,	 537	 U.S.	 186,	 220	 (2003)	 (fair	 use	 is	 a	 “traditional	 First	
Amendment	 safeguard[]”	which	“affords	considerable	‘latitude	 for	 scholarship	and	comment,’	 and	
even	for	parody.”	(citations	omitted)	(quoting	Harper	&	Row	Publishers,	Inc.	v.	Nation	Enters.,	471	
U.S.	539,	560	(1985))).
	 76.	 See	 United	 States	 v.	 Marchetti,	 466	 F.2d	 1309	 (4th	 Cir.	 1972)	 (holding	 that	 a	 former	 CIA	
employee	could	be	required	to	submit	material	to	the	agency	for	approval	prior	to	publication	under	
the	terms	of	a	signed	secrecy	agreement).
	 77.	 See	Cohen	v.	Cowles	Media	Co.,	501	U.S.	663,	670	(1991)	(holding	that	enforcement	of	gen-
eral	rules	of	promissory	estoppel	does	not	violate	the	First	Amendment).	See also	G.	Richard	Shell,	
Contracts in the Modern Supreme Court,	81	CAlif. l. reV.	433,	479–82	(1993).
	 78.	 Farb,	supra	note	60,	at	fig.2.
	 79.	 See, e.g.,	 Roberta	 Rosenthal	 Kwall,	 Library Reproduction Rights for Preservation and 
Replacement in the Digital Era: An Author’s Perspective on § 108,	29	Colum. J.l. & Arts	343	(2006).
	 80.	 Laura	 N.	 Gasaway,	 Amending the Copyright Act for Libraries and Society: The Section 108 
Study Group,	70	Alb. l. reV.	1331,	1339–44	(2007).
	 81.	 See	Kupferschmid,	supra	note	49;	Charles	A.	Masango,	The Future of the First Sale Doctrine 
with the Advent of Licenses to Govern Access to Digital Content,	7	s. Afr. J. info. & Comm.	64	(2006).
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the	context	of	 library	use,	all	of	which	are	 lost	when	works	are	 licensed	digitally	
rather	than	purchased.	First	sale	enables	libraries	to	offer	works	to	patrons	at	mini-
mal	cost	as	well	as	providing	out-of-print	works	and	works	withdrawn	by	the	pub-
lisher,	and	to	preserve	rare	works,	but	all	of	 these	 functions	are	threatened	if	 the	
first	sale	exception	is	not	available.82

¶47	 One	 author	 goes	 further,	 arguing	 that	 this	 change	 effectively	 creates	 an	
entirely	new	right	for	publishers:	the	“right	to	control	access.”83	Some	scholars	have	
argued	that	the	first	sale	doctrine	could	be	updated	or	reinterpreted	to	accommo-
date	the	library’s	special	function,84	but	so	far	such	proposals	have	not	led	to	any	
official	 action.	 In	 the	 present	 environment,	 licensed	 digital	 items	 simply	 do	 not	
qualify	as	works	libraries	own,	and	libraries	therefore	have	no	recourse	to	section	
109’s	first	sale	provision.

Section 110: Streaming Under teACh

¶48	The	TEACH	Act	 is	 limited	by	 licensing	in	several	 important	ways.	At	the	
selection	level,	TEACH’s	requirement	that	only	legally	obtained	copies	be	used	may	
preclude	the	use	of	items	that	are	licensed	but	not	owned.	Indeed,	collection	devel-
opment	 decisions	 are	 fundamentally	 complicated	 by	 the	 uncertain	 nature	 of	
licensed	materials.	Librarians	relying	on	TEACH	to	stream	their	audio	and	visual	
collections	may	also	be	frustrated	by	licenses	that	limit	TEACH-based	activities	by	
contract	or	through	technological	locks	on	use	and	copying.

¶49	 Many	 librarians	 rely	 on	 TEACH	 when	 they	 engage	 in	 online	 instruction	
using	materials	in	the	library’s	collection.85	When	using	licensed	materials,	however,	
librarians	 may	 be	 uncertain	 whether	 those	 library	 materials	 qualify	 as	“lawfully	
made	or	acquired”—as	mandated	by	the	TEACH	Act86—if	they	are	working	with	
patrons	not	covered	by	their	license.	As	with	the	rights	discussed	above,	of	course,	
explicit	language	in	the	license	may	further	restrict	the	librarian’s	activities,	particu-
larly	in	the	online	context.

Restoring the Public Library Ethos

¶50	Licensing	as	it	is	currently	practiced	significantly	harms,	and	in	some	cases	
completely	dismantles,	the	copyright	infrastructure	designed	to	support	the	soci-
etally	 valuable	 work	 libraries	 perform.	 In	 the	 long	 run,	 lawmakers	 and	 judges	

	 82.	 See	R.	Anthony	Reese,	The First Sale Doctrine in the Era of Digital Networks,	44	b.C. l. reV.	
577,	644–50	(2003).
	 83.	 Eric	Matthew	Hinkes,	Access Controls in the Digital Era and the Fair Use/First Sale Doctrines,	
23	sAntA ClArA Computer & high teCh. l.J.	685	(2006–2007).
	 84.	 See, e.g.,	 Victor	 F.	 Calaba,	 Quibbles ’n Bits: Making a Digital First Sale Doctrine Feasible,	
9	 miCh. teleComm. teCh. l. reV.	 1	 (2002);	 Henry	 Sprott	 Long	 III,	 Comment,	 Reconsidering the 
“Balance” of the “Digital First Sale” Debate: Re-Examining the Case for a Statutory Digital First Sale 
Doctrine to Facilitate Second-Hand Digital Media Markets,	59	AlA. l. reV.	1183	(2008).
	 85.	 See	 Kate	 Irwin,	 Note,	 Copyright Law—Librarians Who TEACH: Expanding the Distance 
Education Rights of Libraries by Applying the Technology Education and Copyright Harmonization Act 
of 2002,	29	W. neW eng. l. reV.	875	(2007).
	 86.	 17	U.S.C.	110(2)	(2006).
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evaluating	library	use	must	confront	this	problem,	but	there	is	no	indication	that	
change	is	imminent.	Indeed,	the	recent	trend	has	been	in	the	other	direction,	with	
rights	holders	carving	out	greater	and	greater	limitations	through	aggressive	prac-
tice87	and	targeted	lobbying.88

¶51	Libraries	and	librarians	are	unlikely	to	acquire	the	wealth	or	clout	to	chal-
lenge	seriously	the	tens	of	millions	of	dollars	annually	spent89	by	the	content	indus-
try	bending	Congress’s	ear.90	Librarians	can,	however,	begin	aggressively	to	assert	
their	rights	in	ways	that	respect	the	law	but	that	also	recognize	the	privileged	nature	
of	library	activities.

¶52	Aggressive	decision-making	not	only	allows	librarians	to	better	serve	their	
patrons,	it	has	important	doctrinal	consequences	as	well.	In	copyright	law,	estab-
lished	norms	have	a	positive	effect	on	the	law	itself.	This	is	especially	true	for	licens-
ing,	 where	 library	 practice	 leads	 to	 what	 copyright	 scholar	 James	 Gibson	 calls	
“doctrinal	feedback.”91	Because	the	scope	of	copyright	and	particularly	of	fair	use	
can	be	ambiguous,	and	many	libraries	are	risk	averse	in	the	face	of	potential	litiga-
tion,	they	often	seek	licenses	in	cases	where	no	license	is	needed	or	where	liability	
is	unlikely	to	exist.

This	practice	of	unneeded	licensing	feeds	back	into	doctrine	because	of	one	final	uncon-
troversial	premise:	the	fair	use	defense	looks	to	the	existence	vel non	of	a	licensing	market	
when	defining	the	reach	of	the	copyright	entitlement.	The	result	is	a	steady,	incremental,	
and	unintended	expansion	of	copyright,	caused	by	nothing	more	than	ambiguous	doctrine	
and	prudent	behavior	on	the	part	of	copyright	users.92

¶53	 In	response	 to	 this	 tide	of	doctrinal	 feedback,	 librarians	need	 to	reclaim	
their	 rights.	 To	 do	 this	 safely	 and	 credibly,	 however,	 library	 practice	 must	 be	
grounded	 in	 the	public	 library	ethos	 that	 justifies	 libraries’	privileged	position.93	
This	ethos	has	four	central	components:	the	connection	of	people	to	ideas,	unfet-

	 87.	 See, e.g.,	Peter	K.	Yu,	P2P and the Future of Private Copying,	76	u. Colo. l. reV.	653,	658–61	
(2005)	(discussing	the	Recording	Industry	Association	of	America’s	(RIAA)	series	of	lawsuits	against	
file-sharing	services	despite	their	use	for	non-infringing	purposes).
	 88.	 See	Lewis	Kurlantzick	&	Jacqueline	E.	Pennino,	The Audio Home Recording Act of 1992 and 
the Formation of Copyright Policy,	45	J. Copyright soC’y u.s.A.	497,	499–500	(1998)	(describing	the	
lobbying	efforts	of	the	industry	and	RIAA	to	form	copyright	legislation	in	the	face	of	opposition	from	
the	consumer	electronics	industry).
	 89.	 In	 2009	 the	 RIAA	 alone	 spent	 $17.5	 million,	 and	 over	 the	 past	 decade	 the	 RIAA’s	 lob-
bying	 efforts	 totaled	 more	 than	 $90	 million.	 Mike	 Masnick,	 RIAA Spent $90 Million in Lobbying 
the US in the Past Decade,	 teChdirt	 (Jan.	 7,	 2011,	 1:04	 A.m.),	 http://www.techdirt.com/articles
/20110106/15414312556/riaa-spent-90-million-lobbying-us-past-decade.shtml.
	 90.	 See	Aaron	M.	Bailey,	Comment,	A Nation of Felons? Napster, the NET Act, and the Criminal 
Prosecution of File-Sharing,	 50	Am. u.l. reV.	 473,	 485	 n.71	 (2000)	 (citing	 Kurlantzick	 &	 Pennino,	
supra	note	88,	 at	499–500);	Brett	 J.	Miller,	Comment,	The War Against Free Music: How the RIAA 
Should Stop Worrying and Learn to Love the MP3,	82	u. det. merCy l. reV.	303,	325	(2005)	(discuss-
ing	the	“brobdingnagian	amount	of	money	the	RIAA	spends	lobbying	Congress	each	year.”).
	 91.	 James	Gibson,	Risk Aversion and Rights Accretion in Intellectual Property Law,	116	yAle l.J.	
882,	885	(2007).
	 92.	 Id.	at	887.
	 93.	 See	Gasaway,	supra	note	1.	Certainly	this	is	not	the	only	articulation	of	core	library	values.	
Gasaway’s	“public	library	ethos,”	however,	offers	a	set	of	values	specifically	for	addressing	the	copy-
right	issues	“dealing	with	making	works	and	information	available	to	users.”	Id.	at	121	n.22.
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tered	access	to	information,	support	for	learning	in	all	its	contexts,	and	preservation	
of	the	human	record.

Connection of people to Ideas

¶54	The	first	principle	of	the	public	library	ethos	is	the	idea	of	libraries	as	insti-
tutions	devoted	to	connecting	people	to	ideas.	Grounded	in	the	library’s	role	as	a	
source	of	individual	education	and	personal	growth,	this	is,	according	to	Gasaway,	
the	most	important	core	value	of	bringing	“information	to	the	people.”94

¶55	 This	 value	 implicates	 libraries	 as	 the	 source	 of	 informational	 artifacts	 as	
well	as	educational	programming	and	reference	services	 in	support	of	 the	public	
good.	 Significantly,	 despite	 the	 ways	 that	 the	 Copyright	 Act	 often	 distinguishes	
between	nonprofit	libraries	and	truly	“educational	institutions”	such	as	universities,95	
librarians	generally	do	not	make	this	distinction	between	purely	educational	insti-
tutions	 and	 libraries	 that	 work	 to	 educate	 all	 citizens	 whether	 or	 not	 they	 are	
enrolled	in	a	specific	course	of	study.	The	functions	of	academic	and	school	librar-
ies	are	deeply	intermingled	with	academic	institutions.	Public	libraries	have	been	
described	as	“the	people’s	university,”96	and	librarians	often	regard	library	space	as	
an	extension	of	the	classroom.

¶56	This	value	has	been	expressed	broadly	in	almost	every	statement	of	purpose	
and	 values	 generated	 by	 library	 organizations.	 The	 ALA’s	 Core	 Values	 of	
Librarianship,	for	example,	assert	that	libraries	are	an	“essential	public	good	and	are	
fundamental	 institutions	 in	 democratic	 societies.”97	 The	Association	 of	 Research	
Libraries’	(ARL)	Intellectual	Property	Statement	of	Principles	similarly	states	that	
copyright	exists	“for	the	public	good.”98

¶57	All	of	the	section	107–110	rights,	as	well	as	the	shared	mission	of	libraries	
and	 the	 Copyright	 Clause,	 are	 involved.	 Like	 libraries,	 copyright	 law	 itself	 exists	
ultimately	to	benefit	the	public,	not	to	reward	authors	or	support	business	mod-
els.99	 This	 shared	 purpose	 drives	 the	 special	 status	 of	 libraries	 and	 should	 guide	
library	practice.

¶58	In	the	licensing	context,	this	value	should	lead	librarians	to	make	sure	that	
they	retain	their	traditional	ability	to	serve	all	patrons,	not	only	those	registered	for	
a	specific	class	or	doing	“official”	business.	Library	ethos	and	copyright	 law	both	
emphasize	the	duty	to	provide	information	for	education	and	personal	growth	of	
“the	People”	in	the	grand	republican	sense.

	 94.	 Id. at	121–22.
	 95.	 Id.	at	121.
	 96.	 Kathleen	Blake	Yancey,	The “People’s University”: Our (New) Public Libraries as Sites of Lifelong 
Learning,	ChAnge,	Mar.–Apr.	2005,	at	12.
	 97.	 Core Values of Librarianship,	 Am. librAry Ass’n.	 (adopted	 June	 2004),	 http://www.ala.org
/offices/oif/statementspols/corevaluesstatement/corevalues.
	 98.	 Intellectual Property: An ARL Statement of Principles,	Ass’n of reseArCh librAries	(adopted	
May	1994),	http://www.arl.org/sc/authors/ipprinciples.shtml.
	 99.	 Twentieth	Century	Music	Corp.	v.	Aiken,	422	U.S.	151,	156	(1975)	(“The	immediate	effect	of	
our	copyright	law	is	to	secure	a	fair	return	for	an	‘author’s’	creative	labor.	But	the	ultimate	aim	is,	by	
this	incentive,	to	stimulate	artistic	creativity	for	the	general	public	good.”).
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Unfettered Access to Recorded Knowledge, Information, and Creative Works

¶59	The	second	principle	of	the	public	library	ethos	centers	on	access	to	infor-
mation.	The	First	Amendment	and	copyright	both	focus	on	protecting	and	incen-
tivizing	the	creation	and	dissemination	of	information.	Libraries	make	this	theory	
a	reality	by	making	the	product	of	creation	available	to	all	citizens.

¶60	To	fulfill	this	function,	libraries	must	acquire	and	make	information	avail-
able	inexpensively,	broadly,	and	in	as	many	forms	and	formats	as	possible.	Libraries	
work	to	remove	barriers	of	cost,	space,	prejudice,	and	culture	so	that	the	greatest	
number	of	people	have	the	greatest	access	to	as	much	good	information	as	possible.	
This	means	making	works	available	for	a	minimal	cost,	offering	a	variety	and	diver-
sity	 of	 methods	 for	 accessing	 the	 works,	 and	 providing	 the	 works	 in	 a	 way	 that	
diverse	patrons	are	comfortable	using.	Gasaway	notes	in	particular	the	importance	
of	the	right	to	browse	and	search	large	bodies	of	information,100	an	ability	signifi-
cantly	 improved	 by	 digital	 search	 functions	 but	 often	 immediately	 disabled	 by	
restrictive	terms	of	use.

¶61	This	principle	of	access	has	been	expressed	in	most	library	statements	of	
purpose	as	well.	ALA’s	Core	Values	of	Librarianship	state	 that	“[a]ll	 information	
resources	that	are	provided	directly	or	indirectly	by	the	library,	regardless	of	tech-
nology,	 format,	or	methods	of	delivery,	 should	be	 readily,	 equally,	 and	equitably	
accessible	to	all	library	users.”101	The	ARL’s	Statement	of	Principles	highlights	the	
value	 of	 access	 and	 the	 danger	 of	 its	 disappearance:	 “Each	 year,	 millions	 of	
researchers,	students,	and	members	of	the	public	benefit	from	access	to	library	col-
lections	.	.	.	[t]he	loss	of	these	provisions	in	the	emerging	information	infrastruc-
ture	 would	 greatly	 harm	 scholarship,	 teaching,	 and	 the	 operations	 of	 a	 free	
society.”102

¶62	This	principle	ties	into	much	of	copyright	law,	particularly	fair	use	and	the	
value	of	the	public	domain.103	As	new	technology	comes	to	the	fore	in	library	prac-
tice,	 TEACH	 also	 plays	 an	 important	 role	 in	 online	 instruction	 and	 reference.	
Copyright	 law	and	 library	practice	 also	 intersect,	not	 always	 comfortably,	 in	 the	
question	of	how	much	access	is	permitted.	For	librarians,	the	principle	of	access	is	
a	principle	of	unfettered	access.	Librarians	want	to	give	their	patrons	full	access	to	
use	materials	when,	where,	and	how	they	want,	and	once	the	library	has	paid	the	
content	owner,	this	is	what	librarians	expect.

¶63	 In	 licensing,	 however,	 this	 is	 hardly	 the	 norm.	 Licensing	 slices	 “access”	
along	numerous	 lines	 and	 restricts	patrons	 from	accessing	content	 except	 at	 the	
prescribed	time	or	in	the	prescribed	manner.	Even	“open”	licenses	can	still	restrict	
access.104	This	is	a	problem	for	the	access	principle	today,	and	as	technology	enables	

	 100.	 Gasaway,	supra	note	1,	at	122.
	 101.	 Core Values of Librarianship,	supra	note	97.
	 102.	 Intellectual Property: An ARL Statement of Principles,	supra	note	98.
	 103.	 Gerhardt	 &	 Wessel,	 supra	 note	 33,	 at	 482	 (“the	 societal	 benefits	 that	 justify	 a	 regime	
of	copyright	require	that	‘individuals	learn	from	those	[copyrighted]	works,	and	[l]earning	requires	
access	 to	 the	 work	 in	 which	 the	 ideas	 to	 be	 learned	 are	 embodied’”)	 (quoting	 Douglas	 L.	 Rogers,	
Increasing Access to Knowledge Through Fair Use—Analyzing the Google Litigation to Unleash 
Developing Countries,	10	tul. J. teCh. & intell. prop.	1,	11	(2007))).
	 104.	 See	 Brad	 Frazer,	 Open Source Is Not Public Domain: Evolving Licensing Philosophies,	 45	
idAho l. reV.	349	(2009).
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even	more	sophisticated	forms	of	access,	increasing	the	number	of	people	who	can	
take	 advantage	 of	 the	 services	 in	 libraries,	 these	 problems	 can	 be	 expected	 to	
increase.

¶64	Librarians	can	address	some	of	these	issues	through	savvy	licensing.105	This	
means	 crafting	 agreements	 that	 permit	 access	 at	 all	 times	 regardless	 of	 place.	 A	
license	should	also	permit	diverse	patrons	to	translate	or	alter	materials	to	ensure	
greater	access	 to	non-English	 speakers,	 the	disabled,	 and	others	 for	whom	tradi-
tional	access	is	insufficient.

Learning in All Its Contexts

¶65	The	third	principle	of	the	public	library	ethos	deals	with	the	civic	nature	of	
libraries.	The	learning	enabled	by	library	practice	not	only	serves	the	individual,	it	
also	 helps	 patrons	 better	 themselves	 and	 engage	 thoughtfully	 in	 the	 democratic	
process.

¶66	 Libraries	 offer	 materials	 and	 instruction	 in	 a	 variety	 of	 contexts,	 from	
teaching	technical	skills	and	practical	job-hunting	techniques	to	inculcating	“pro-
fessional”	middle-class	values	and	practices.106	For	this	reason,	libraries	have	played	
a	vital	role	in	social	mobility	and	the	integration	of	marginalized	populations	into	
mainstream	society.

¶67	Libraries	also	provide	 free	 information	on	social	and	political	 issues	 that	
informs	interested	citizens	on	the	issues	of	the	day.	They	have	been	described	as	“a	
mighty	resource	in	the	free	marketplace	of	ideas.”107	Amateur	inventors,	pro	se	liti-
gants,	aspiring	writers,	and	patrons	looking	for	the	latest	popular	novel	all	rely	on	
the	 library	 to	help	 them	understand	the	world	around	them	and	prepare	 for	 the	
future.	Statements	of	purpose	uniformly	express	this	function.	The	ALA	notes	that	
“A	 democracy	 presupposes	 an	 informed	 citizenry.	 [Therefore],	 the	 publicly	 sup-
ported	library	provides	free	and	equal	access	to	information	for	all	people	of	the	
community	the	library	serves.”108

¶68	This	principle,	which	Gasaway	describes	as	a	“shared	intellectual	resource,”109	
drives	libraries	to	emphasize	users’	rights	such	as	fair	use	and	to	push	to	offer	infor-
mation	from	many	perspectives,	including	the	perspectives	of	multiple	authors	and	
the	resources	of	multiple	companies	and	rights	holders.

¶69	 In	 the	 context	 of	 licensing,	 this	 principle	 should	 encourage	 librarians	 to	
ensure	they	can	offer	complete	material	that	meets	both	the	practical	and	abstract	
needs	of	their	patrons.	One	article	has	proposed	a	new	theory	in	contract	law	well	
suited	 to	 this	 issue:	 “public	 interest	 unconscionability.”110	 This	 theory	 would	

	 105.	 See, e.g.,	 Kristen	 M.	 Cichocki,	 Unlocking the Future of Public Libraries: Digital Licensing 
That Preserves Access,	16	u. bAlt. intell. prop. l.J.	29	(2007–2008).
	 106.	 See	 Elaine	 Fain,	 Books for New Citizens: Public Libraries and Americanization Programs,	
1900–1925,	in	the Quest for soCiAl JustiCe	255	(Ralph	M.	Aderman	ed.,	1983)	(examining	public	
library	services	for	immigrants	in	the	early	twentieth	century).
	 107.	 Minarcini	v.	Strongsville	City	Sch.	Dist.,	541	F.2d	577,	582	(6th	Cir.	1976).
	 108.	 Core Values of Librarianship,	supra	note	97.
	 109.	 Gasaway,	supra	note	1,	at	121.
	 110.	 J.H.	 Reichman	 &	 Jonathan	 A.	 Franklin,	 Privately Legislated Intellectual Property Rights: 
Reconciling Freedom of Contract with Public Good Uses of Information,	 147	 u. pA. l. reV.	 875,	 929	
(1999).
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“empower	courts	to	control	non-negotiable	terms	concerning	access	to,	and	use	of,	
computerized	 information	 that	 either	 party—licensors	 or	 licensees—seek	 to	
impose	on	 the	other	without	any	 true	manifestation	of	assent.”111	Breaking	new	
legal	ground	of	this	sort	is	intriguing	but,	as	with	the	proposed	First	Amendment	
limitation	on	licenses	that	remove	fair	use	discussed	above,	unlikely	to	emerge	as	a	
real	solution	in	the	near	term.	Instead,	 librarians	must	 license	and	act	to	protect	
this	right	to	the	best	of	their	ability.

preservation of the human Record

¶70	The	 fourth	principle	of	 the	public	 library	ethos	 is	 less	 focused	on	users’	
rights	and	more	focused	on	historical	and	societal	memory	and	reflection.	Libraries	
seek	out	and	collect	works	based	on	quality	and	value	for	their	patrons.	Libraries	
also	support	scholarly	publishing	by	purchasing	these	works.	Indeed,	many	univer-
sity	presses	 could	not	 function	 if	university	 libraries	did	not	buy	 their	 scholarly	
monographs.112

¶71	Libraries	also	curate	these	collections,	preserving	aging	items,	maintaining	
digital	files,	and	making	sure	that	works	stored	in	obsolete	technological	formats	
are	not	lost.	This	work	entails	evaluating	materials	for	quality	in	light	of	new	devel-
opments	in	the	relevant	fields	and	organizing	materials	so	they	can	be	effectively	
searched	and	retrieved.

¶72	Once	again,	mainstream	library	organizations	have	emphasized	this	prin-
ciple	in	their	statements	of	purpose.	The	ALA,	for	example,	has	stated	that	“[t]he	
Association	supports	the	preservation	of	information	published	in	all	media	and	
formats.	The	association	affirms	that	the	preservation	of	information	resources	is	
central	to	libraries	and	librarianship.”113	Obviously,	this	principle	is	closely	tied	to	
the	section	108	exceptions	as	well	as	to	section	109’s	first	sale	provisions.	Retention	
and	analysis	tend	to	be	fairly	straightforward	in	copyright	terms,	but	the	copying	
and	updating	necessary	 to	keep	a	collection	ahead	of	 technological	obsolescence	
and	physical	or	digital	decay	can	be	problematic.

¶73	Licensing	generally	makes	 this	even	more	problematic	because	 retention	
itself	 is	often	prohibited.	A	 licensed	work,	after	all,	 is	made	available	rather	than	
acquired.	As	such,	licensed	collections	can	disappear	due	to	technological	malfunc-
tions,	nonpayment	of	fees,	or	decisions	by	the	content	owner.	Similarly,	the	orga-
nization	and	curation	that	libraries	do	to	maximize	the	value	of	a	collection	may	
be	impeded	by	restrictions	on	use.

¶74	In	response,	librarians	should	fight	for	licenses	that	at	least	permit	backup	
copies	 in	 case	 technological	 problems	 make	 legally	 obtained	 works	 unavailable.	
The	 larger	 issue	 of	 long-term	 preservation	 may	 require	 partnerships	 between	

	 111.	 Id.	at	929.
	 112.	 Alfred	 L.	 Brophy,	 Mrs. Lincoln’s Lawyer’s Cat: The Future of Legal Scholarship,	 39	
Conn. l. reV. ConntemplAtions	 11,	 19	 (2007),	 available at	 http://papers.ssrn.com/sol3/papers
.cfm?abstract_id=997845	 (“[I]n	 these	days	of	drastically	 reduced	 library	budgets	and	of	 shrinking	
subsidies	from	universities	for	their	presses,	the	economics	of	publishing	are	really	beginning	to	hurt	
opportunities	for	publishing	scholarly	monographs	.	.	.	.”).
	 113.	 Core Values of Librarianship,	supra	note	97.
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authors,	 publishers,	 and	 librarians.	 New	 models	 of	 practice	 such	 as	 institutional	
repositories	are	promising,114	but	as	yet	far	from	ready	to	meet	these	challenges.115

The Public Library Ethos in Practice: Streaming Video and E-Books

¶75	Generally	the	purpose	of	streaming	is	to	provide	access	beyond	the	walls	of	
the	 library,	 so	access	 is	based	on	relationship	or	user	 status,	 rather	 than	physical	
location.	This	is	in	line	with	most	licenses	as	well	as	the	boundaries	established	by	
TEACH	and	by	fair	use’s	preference	for	limited	distribution.

Movies

¶76	Several	 libraries	have	begun	using	commercial	 services	such	as	Netflix	 to	
offer	streaming	media	and	have	written	openly	about	this	practice	as	a	new	model	
for	 librarianship.116	 Despite	 the	 fact	 that	 legal	 scholars	 uniformly	 agree	 that	 this	
practice	violates	the	Netflix	terms	of	service,117	libraries	seem	to	be	responding	to	
patron	demand	in	this	way	either	intentionally	or	based	on	misunderstanding	or	
ignorance	of	the	law.	Librarians	have	described	the	way	that	services	such	as	Netflix	
create	 new	 expectations	 that	 carry	 over	 to	 library	 services.	 Netflix	 and	 similar	
movie	 services	 create	 demand	 for	 services	 that	 are	“personal,	 easy,	 fast,	 and	 very	
convenient	for	users.”118

¶77	Streaming	is	currently	done	in	a	variety	of	ways,	and	practices	differ	signifi-
cantly	from	library	to	library.	Some	libraries	offer	streaming	video	only	to	comput-
ers	within	the	library	or	to	those	verified	as	part	of	the	institution’s	network,	such	
as	with	password	protection.	Others	stream	more	widely,	 to	all	computers	where	
the	user	can	be	authenticated	with	a	password	or	student	identification	number.

¶78	As	streaming	continues	to	be	offered,	the	public	library	ethos	should	guide	
libraries’	 response	 to	 these	 “transformative,	 if	 disruptive,	 technologies.”119	 Until	
Netflix	or	a	competitor	adopts	some	form	of	institutional	license,	libraries	cannot	
use	 that	 service,	 but	 patron	 demands	 can	 be	 expected	 to	 drive	 libraries	 to	 offer	
streaming	 video	 in	 some	 form.	 Streaming	 as	 part	 of	 education	 and	 instruction	
should	be	guided	by	TEACH	and	fair	use,	but	using	streaming	video	to	support	the	
general	collection	will	require	some	licensing,	whether	that	comes	from	a	Netflix	
site	license	or	another	service	altogether.

	 114.	 On	 institutional	 repositories	 in	 general,	 see,	 e.g.,	 rAym CroW, the CAse for institu-
tionAl repositories: A spArC position pAper	 (2006),	 available at	 http://scholarship.utm.edu/20;	
Clifford	A.	Lynch,	Institutional Repositories: Essential Infrastructure for Scholarship in the Digital Age,	3	
portAl: libr. & ACAdemy	327	(2003).
	 115.	 See, e.g.,	Dorothea	Salo,	Innkeeper at the Roach Motel,	57	libr. trends	98	(2008).
	 116.	 See, e.g.,	 Ciara	 Healy,	 Netflix in an Academic Library: A Personal Case Study,	 58	 libr. 
trends	402	(2010).
	 117.	 See, e.g.,	 Peter	 Hirtle,	 Using Netflix in a Library,	 librArylAW blog	 (Sept.	 18,	 2010),	
http://blog.librarylaw.com/librarylaw/2010/09/using-netflix-in-a-library.html.
	 118.	 Lori	 Bowen	 Ayre,	 Library Delivery 2.0: Delivering Library Materials in the Age of Netflix,	
libr. phil. & prAC.,	Nov.	2006,	at	1,	http://digitalcommons.unl.edu/libphilprac/124.
	 119.	 Beth	 Posner,	 Library Resource Sharing in the Early Age of Google,	 libr. phil. & prAC.,	
June	2007,	at	9,	http://digitalcommons.unl.edu/libphilprac/123.
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¶79	As	libraries	negotiate	this	proposed	license	and	establish	best	practices,	they	
should	be	guided	by	the	public	library	ethos	to	help	ensure	that	their	rules	and	prac-
tices	are	consistent	with	libraries’	highest	values	as	socially	valuable	actors	deserving	
of	 their	privileged	position	 in	copyright	 law.	For	example,	 librarians	can	serve	 the	
value	 of	 connecting	 people	 to	 information	 by	 streaming	 to	 ensure	 general,	 rather	
than	limited,	access.	Streaming	that	serves	broad	republican	aims	of	bringing	infor-
mation	 to	 the	 people	 means	 licensing	 that	 permits	 this.	 Streaming	 also	 supports	
aggressive	application	of	 fair	use	when	deciding	where	and	how	to	stream	in	har-
mony	with	 the	points	of	confluence	of	 library	practice	and	 the	Copyright	Clause,	
both	of	which	are	dedicated	to	promoting	expression	and	innovation.

¶80	The	value	of	unfettered	access,	the	second	aspect	of	the	public	library	ethos,	
is	served	when	libraries	stream	in	ways	that	allow	all	patrons	to	view	and	use	films	
regardless	of	limitations	based	on	language,	location,	or	disability.	A	library	could	
work	explicitly	to	license	that	right,	but	where	a	license	is	silent,	aggressive	applica-
tion	of	TEACH	and	fair	use,	both	of	which	expressly	favor	streaming	media	as	the	
preferred	method	of	sharing,	can	also	restore	this	value.

¶81	 Libraries	 can	 support	 the	 third	 value,	 learning	 in	 all	 of	 its	 contexts,	 by	
streaming	 content	 that	 provides	 a	 “shared	 intellectual	 resource”	 for	 the	 civic	
aspects	of	citizenship.	Licenses	that	recognize	that	value	may	be	useful,	but	this	is	
another	area	where	removing	contractual	roadblocks	may	be	sufficient	to	permit	
aggressive	fair	use	by	libraries.

¶82	Finally,	the	library’s	role	in	preserving	the	human	record	must	be	honored.	
Streaming	content	is,	by	its	nature,	short	term,	but	 licenses	can	be	designed	that	
permit	backup	copies	 to	 fill	 in	when	the	system	goes	down	or	when	third-party	
disputes	over	content	make	work	unavailable.120	Long-term	issues	with	preserva-
tion	 must	 be	 addressed	 as	 well,	 although	 they	 are	 beyond	 the	 scope	 of	 library	
practice	since	streamed	films	are	designed	to	be	temporary.

e-Books

¶83	 E-books	 are	 becoming	 an	 increasingly	 important	 part	 of	 library	 collec-
tions.	Although	the	2009	Ithaka	survey	of	faculty	reported	that	“despite	the	arrival	
of	 devices	 like	 the	 Amazon	 Kindle	 .	 .	 .	 e-books	 have	 remained	 marginal	 to	
scholars,”121	more	than	thirty	percent	of	respondents	reported	that	e-books	will	be	
important	 in	 their	 professional	 lives	 in	 five	 years.122	 Numerous	 libraries	 have	
piloted	e-book	programs,123	and	librarians	have	done	significant	research	on	ser-
vice	models	in	the	digital	environment124	and	on	patron	demands.125

	 120.	 See, e.g.,	 Ben	 Fritz,	 Warner Extends Delay on DVDs; Netflix Will Observe a 56-Day Wait 
Before Renting Discs; Redbox Says It Will Reject It,	l.A. times,	Jan.	7,	2012,	at	B1.
	 121.	 roger C. sChonfeld, fACulty surVey 2009: Key strAtegiC insights for librAries, 
publishers And soCieties	 23	 (2010),	 available at	 http://www.ithaka.org/ithaka-s-r/research/faculty
-surveys-2000-2009/Faculty%20Study%202009.pdf.
	 122.	 Id.
	 123.	 See, e.g.,	 Dennis	 Dillon,	 E-Books: The University of Texas Experience, Part 1,	 19	 libr. hi 
teCh	113	(2001);	Marc	Langston,	The California State University E-Book Pilot Project: Implications for 
Cooperative Collection Development,	27	libr. ColleCtions, ACQuisitions, & teCh. serVs.	19	(2003).
	 124.	 See, e.g.,	 Ronald	 Jantz,	 E-Books and New Library Service Models: An Analysis of the 
Impact of E-Book Technology on Academic Libraries,	20	info. teCh. & libr.	104	(2001).
	 125.	 See, e.g.,	 Wendy	 Allen	 Shelburne,	 E-Book Usage in an Academic Library: User Attitudes 
and Behaviors,	33	libr. ColleCtions, ACQuisitions, & teCh. serVs.	59	(2009).
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¶84	 So	 far,	 patrons	 in	 academic	 libraries	 have	 not	 yet	 widely	 embraced	
e-books.126	This	reflects	some	patron	frustration,	particularly	with	format	issues,127	
and	the	fact	that	e-books	have	generally	included	significant	digital	rights	manage-
ment	(DRM)128	restrictions	that	cripple	the	uses	that	patrons	expect.129	Nevertheless,	
e-books	appear	to	be	a	new	medium	that	is	gaining	traction.130

¶85	 Though	 the	 practice	 of	 lending	 e-books	 is	 currently	 in	 its	 infancy,	 some	
common	 procedures	 have	 begun	 to	 develop.	 Most	 libraries	 lend	 a	 digital	 copy	
online	that	replicates	the	qualities	of	a	physical	book.	A	patron	downloads	the	copy	
to	his	computer,	e-reader,	or	other	device,	and	that	copy	cannot	be	shared	or	moved	
to	another	device	while	the	patron	has	it.	At	the	end	of	the	prescribed	borrowing	
period,	the	copy	automatically	disappears	from	the	user’s	device.	Libraries	them-
selves	buy	multiple	“copies”	of	the	work,	so	that	only	as	many	patrons	can	use	the	
work	at	a	time	as	the	library	has	purchased	copies.

¶86	Rebecca	Tushnet	discusses	this	replication	of	the	physical-book	model	as	an	
important	disconnect	 between	 libraries,	patrons,	 and	publishers.	 She	argues	 that	
publishers	in	this	arena	have	failed	to	do	what	Netflix	has	done	in	the	past	few	years:	
offer	 service	 that	 exceeds	 the	 value	 of	 physical	 copies.	“The	 real	 problem	 [with	
e-books],”	 Tushnet	 writes,	“is	 that	 [the	 publisher’s]	 argument	 [for	 DRM]	 is	 like	
telling	a	doctor	that	disease	and	death	are	part	of	the	human	condition	and	there-
fore	to	be	replicated,	not	reduced,	by	any	new	treatments.	Permanence	is	the	point	
and	deterioration	is	the	enemy.”131

¶87	Recent	efforts	to	recognize	this	issue	and	improve	the	experience	of	using	
e-books	may	be	more	successful.	Recently,	e-books	have	been	designed	to	interface	
digitally	with	libraries,	available	to	“check	out”	online	and	disappearing	from	the	
e-reader	once	the	e-book	is	due.	Some	universities	have	begun	replacing	physical	
textbooks	with	digital	versions,132	arguably	the	best	candidate	for	e-book	deploy-
ment.	The	rise	of	popular	e-readers	such	as	Amazon’s	Kindle	and	Barnes	&	Noble’s	
Nook	may	also	offer	users	a	model	that	showcases	the	value	of	e-books.	Amazon	in	
particular	has	released	applications	for	the	Kindle	to	mimic	library	lending	func-
tions,	 suggesting	 that	 technology	 may	 help	 bridge	 the	 divide	 between	 publishers	
and	patrons.133

	 126.	 See	 Alanna	 Jenkins,	 What Is Inhibiting the Proliferation of E-Books in the Academic 
Library?,	 1	 sCroll	 1	 (2008),	 http://fdt.library.utoronto.ca/index.php/fdt/article/view/4905;	 Sarah	
Thomson	 &	 Steve	 Sharp,	 E-Books in Academic Libraries: Lessons Learned and New Challenges,	 22	
seriAls	136	(2009).
	 127.	 Tushar	 Rae,	 E-Books’ Varied Formats Make Citations a Mess for Scholars,	 Chron. 
higher eduC.	(Feb.	6,	2011),	http://chronicle.com/article/E-Books-Varied-Formats-Make/126246.
	 128.	 For	 a	 definition	 and	 discussion	 of	 DRM,	 see	 Kristin	 Brown,	 Comment,	 Digital Rights 
Management: Trafficking in Technology That Can Be Used to Circumvent the Intellectual Property 
Clause,	40	hous. l. reV.	803,	816	(2003).
	 129.	 Jenkins,	supra	note	126,	at	3.
	 130.	 See, e.g.,	 Steve	 Kastenbaum,	 Ebook Lending: Libraries Go Digital,	 Cnn.Com	 (Oct.	 26,	
2011),	http://www.cnn.com/2011/10/26/living/digital-libraries/index.html.
	 131.	 Rebecca	 Tushnet,	 My Library: Copyright and the Role of Institutions in a Peer-to-Peer 
World,	53	uClA l. reV.	977,	1023	(2006).
	 132.	 Jeffrey	 R.	 Young,	 To Save Students Money, Colleges May Force a Switch to E-Textbooks,	
Chron. higher eduC.	 (Oct.	 24,	 2010),	 http://chronicle.com/article/The-End-of-the-Textbook
-as-We/125044.
	 133.	 See	 Steven	 Matthews,	 Stepping Stone in E-Book Lending?,	 slAW	 (Nov.	 4,	 2010),	 http://
www.slaw.ca/2010/11/04/stepping-stone-in-e-book-lending.
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¶88	Libraries	have	started	to	 lend	e-readers	 loaded	with	books,	and,	as	 is	the	
case	 with	 Netflix,	 the	 practice	 is	 currently	 outpacing	 legal	 agreements,	 placing	
libraries	on	uncertain,	perhaps	even	perilous,	legal	footing.	Licenses	must	be	devel-
oped	 and	 best	 practices	 must	 emerge	 to	 govern	 this	 activity.	 As	 with	 streaming	
media,	 however,	 librarians	 must	 develop	 their	 efforts	 to	 incorporate	 e-books	
around	the	public	library	ethos.

¶89	First,	library	values	related	to	connecting	people	to	ideas	should	be	retained	
with	provisions	for	the	educational	and	developmental	needs	of	patrons.	This	may	
mean	strategic	licensing,	particularly	with	vendors	targeting	the	academic	market.

¶90	Second,	unfettered	access	to	recorded	knowledge,	information,	and	creative	
works	must	be	protected.	Rebecca	Tushnet’s	discussion	about	replicating	the	flaws	
of	physical	documents	is	especially	germane	here.	Library	practice	should	push	the	
access	principle	but	should	also	be	tailored	to	the	specific	issues	of	e-books.	Unlike	
streaming	 movies,	 e-books	 are	 aimed	 at	 providing	 individual	 access	 rather	 than	
ongoing	 availability.	 Because	 of	 this,	 issues	 center	 around	 formats,	 translations,	
and	accommodations	for	differently	abled	patrons,	such	as	the	recent	exemption	
given	for	circumvention	by	visually	impaired	users	to	enable	read-aloud	and	spe-
cialized	format	functionality.134

¶91	 Activities	 that	 protect	 learning	 in	 all	 its	 contexts,	 the	 third	 value	 of	 the	
public	library	ethos,	must	also	be	protected.	This	civic	value	implicates	licensing	in	
ways	similar	to	those	for	streaming	media.	The	controversy	over	third-party	moni-
toring	raises	privacy	concerns	that	run	throughout	the	shared	nature	of	 licensed	
content.135

¶92	Finally,	the	fourth	value,	preservation	of	the	human	record,	must	also	be	
guarded	 with	 particular	 vigilance,	 given	 recent	 bad	 actions.	 The	 ironic	 case	 of	
Amazon’s	removing	George	Orwell’s	1984	after	customers	had	purchased	it	indi-
cates	the	particular	difficulties	of	preservation	in	the	context	of	e-books.136	As	long	
as	libraries	are	piggybacking	on	generally	available	technology,	they	will	struggle	to	
curate	 works	 properly.	As	 e-book	 vendors	 begin	 to	 offer	 specialized	 library	 ver-
sions,	 licenses	 must	 find	 a	 way	 to	 protect	 these	 values,	 either	 within	 individual	
libraries	or	collectively	across	consortia	and	the	profession.

	 134.	 Exemption	 to	 Prohibition	 on	 Circumvention,	 37	 C.F.R.	 §	 201.40(a)	 (2010)	 (“The	 pro-
hibition	against	circumvention	of	technological	measures	that	control	access	to	copyrighted	works	set	
forth	in	17	U.S.C.	1201(a)(1)(A)	shall	not	apply	to	.	.	.	.	[l]iterary	works	distributed	in	ebook	format	
when	all	existing	ebook	editions	of	 the	work	 .	 .	 .	contain	access	controls	 that	prevent	the	enabling	
either	of	the	book’s	read-aloud	function	or	of	screen	readers	that	render	the	text	into	a	specialized	
format.”).
	 135.	 See, e.g.,	 Mike	 Masnick,	 Amazon Spying on Your Ebook Highlighting,	 teChdirt	 (May	 11,	
2010,	2:53	p.m.),	http://www.techdirt.com/articles/20100511/1018059377.shtml.
	 136.	 Ken	Fisher,	Why Amazon Went Big Brother on Some Kindle E-Books,	Ars teChniCA	(July	17,	
2009),	 http://arstechnica.com/tech-policy/news/2009/07/amazon-sold-pirated-books-raided-some	
-kindles.ars.
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Conclusion

¶93	Fair	use	 is	 like	a	muscle:137	 if	not	used	 it	 atrophies,	but	when	vigorously	
exercised	 it	 grows	 more	 powerful.	 James	 Gibson’s	 discussion	 of	 doctrinal	 feed-
back138	 suggests	 the	ways	 that	copyright	 law	for	 library	practice	 follows	a	similar	
principle	of	use-it-or-lose-it.	After	a	decade	of	atrophy,	 library	copyright	 is	 inert	
and	flabby.	Librarians	need	to	flex	these	muscles	for	the	good	of	the	profession	and	
society	as	a	whole,	but	they	must	do	so	responsibly.

¶94	Negotiating	 license	agreements	 in	harmony	with	 the	public	 library	ethos	
can	help	to	ensure	that	core	library	values	are	not	lost	in	the	digital	environment.	
Designing	 practice	 based	 on	 the	 public	 library	 ethos	 can	 empower	 librarians	 to	
aggressively	assert	their	rights	in	a	way	that	maximizes	the	public	values	at	the	heart	
of	 copyright	 law.	 By	 focusing	 on	 the	 shared	 mission	 of	 library	 practice	 and	 the	
Copyright	Clause,	librarians	can	make	decisions	that	honor	both	values	as	well	as	
reinvigorating	libraries’	rights	and	their	place	at	the	heart	of	American	intellectual	
and	cultural	life.

	 137.	 pAtriCiA Aufderheide & peter JAszi, untold stories: CreAtiVe ConseQuenCes of the 
rights CleArAnCe Culture for doCumentAry filmmAKers	 28	 (2004),	 available at	 http://centerfor
socialmedia.org/sites/default/files/UNTOLDSTORIES_Report.pdf.
	 138.	 Gibson,	supra	note	91.
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Introduction

¶1	The	best	methodology	 for	 teaching	 students	 legal	 research	 is	 a	 subject	of	
debate	within	the	law	librarian	community.1	Though	the	debate	existed	before	the	
current	 push	 in	 legal	 education	 to	 improve	 law	 students’	 practical	 and	 ethical	

	 *	 ©	Margaret	Butler,	2012.	This	is	a	revised	version	of	the	winning	entry	in	the	new	member	
division	of	the	2011	AALL/LexisNexis	Call	for	Papers	competition.	The	article	was	presented	at	the	
2010	Boulder	Conference	on	Legal	Information:	Scholarship	and	Teaching,	and	I	would	like	to	thank	
the	conference	participants	for	their	feedback	and	support	in	drafting	it.
	 **	 Associate	 Director	 for	 Public	 Services,	 Georgia	 State	 University	 College	 of	 Law	 Library,	
Atlanta,	Georgia.
	 1.	 For	a	history	of	the	debate,	see	Paul	D.	Callister,	Beyond Training: Law Librarianship’s Quest 
for the Pedagogy of Legal Research Education,	95	lAW libr. J.	7,	8–9,	2003	lAW libr. J.	1,	¶	4.
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understandings	of	the	law,2	law	librarians’	analysis	of	the	best	ways	to	teach	legal	
research	is	seeing	more	prominence.3	Like	law	professors,	however,	law	librarians	
do	 not	 generally	 have	 pedagogical	 training.4	 Most	 pedagogical	 training	 for	 law	
librarians	comes	in	the	form	of	on-the-job	training,	presentations	at	professional	
conferences,5	and	professional	literature.

¶2	Although	some	people	may	be	described	as	“natural	 teachers,”	 that	gift	 is	
rare.	But	teachers	can	be	trained	in	the	mechanics	of	teaching,	ultimately	improv-
ing	 the	 education	 delivered.6	 Through	 training,	 teachers	 may	 learn	 to	 consider	
instructional,	or	pedagogical,	theory	as	they	develop	their	courses.	Kristin	Gerdy	
has	suggested	that	adult	learning	theory—the	learning	theory	relevant	to	law	stu-
dents,	rather	than	elementary	school	students—should	be	considered	in	the	devel-
opment	of	legal	research	courses.7

¶3	Adult	learners	share	some	traits	that	should	be	considered	when	designing	
a	course.	First,	adult	learners	are	able	to	choose	options	that	best	suit	their	learning	
needs.8	When	preparing	lessons	for	adult	learners,	instructors	should	briefly	pro-
vide	an	overview	and	context,	and	summarize	the	“big	picture”	for	students—this	

	 2.	 The	 MacCrate	 Report	 and	 the	 Carnegie	 Report	 both	 represent	 efforts	 to	 improve	 legal	
education.	Am. bAr Ass’n, seCtion of legAl eduC. & Admissions to the bAr, legAl eduCAtion And 
professionAl deVelopment—An eduCAtionAl Continuum: report of the tAsK forCe on lAW 
sChools And the profession: nArroWing the gAp	(1992)	[hereinafter	mACCrAte report];	WilliAm 
m. sulliVAn et Al., eduCAting lAWyers: prepArAtion for the profession of lAW	(2007)	(Carnegie	
Report).	Though	not	as	a	direct	 result	of	 those	 reports,	 the	 law	 librarian	community	has	engaged	
in	 conversation	 about	 the	 best	 way	 to	 teach	 legal	 research,	 through	 debates	 around	 bibliographic	
instruction	and	process	(the	Berring	and	Wren	debate)	as	well	as	other	topics.	Recently,	the	Berring	
and	Wren	debate	was	revisited	by	Berring:	“Almost	20	years	later,	one	might	wonder	what	all	the	fuss	
was	about.	In	hindsight,	the	Wrens	espoused	a	more	important	role	for	legal	research	training	and	
they	felt	it	was	best	done	in	an	environment	where	the	student	was	learning	how	to	use	the	research	
tools.”	Robert	C.	(Bob)	Berring	Jr.,	Twenty Years On: The Debate over Legal Research Instruction,	17	
perspeCtiVes: teAChing legAl reseArCh And Writing	1,	3	(2008).
	 3.	 The	 annual	 Conference	 on	 Legal	 Information:	 Scholarship	 and	 Teaching,	 which	 began	
in	 2009,	 is	 the	 product	 of	 a	 discussion	 among	 librarians	 about	 legal	 information	 scholarship	 and	
instruction,	looking	toward	the	development	of	a	“theoretical	foundation	of	a	signature	pedagogy	for	
legal	research	education.”	Conference	on	Legal	Information:	Scholarship	and	Teaching,	The	Boulder	
Statement	 on	 Legal	 Research	 Education	 (June	 22,	 2009)	 (unpublished	 manuscript),	 available at	
http://www.colorado.edu/law/events/legalResearchEducation.pdf.	 The	 conversation	 was	 broadened	
beyond	Boulder	Conference	participants	through	programs	at	the	Annual	Meeting	of	the	American	
Association	of	Law	Libraries	(AALL)	in	2009	and	2010.
	 4.	 Job	postings	for	academic	reference	librarians	(who	are	generally	the	librarians	involved	in	
teaching	legal	research)	typically	require	a	J.D.	degree	as	well	as	a	degree	in	library	or	information	sci-
ence.	Degrees	in	education	(for	either	child	or	adult	learners)	are	not	mentioned	in	these	job	postings,	
and	are	not	generally	required	of	librarian	instructors.	See generally	Employment Opportunities,	lAW 
librAriAn blog,	 http://lawprofessors.typepad.com/law_librarian_blog/employment_opportunties/	
(last	visited	Dec.	21,	2011).
	 5.	 The	AALL	Annual	Meeting	usually	provides	several	tracks	of	programs,	based	on	competen-
cies,	one	of	which	is	teaching.	See, e.g.,	Program Track: Teaching,	2011 AAll AnnuAl meeting And 
ConferenCe,	http://aall11.sched.org/subject/Teaching	(last	visited	Jan.	30,	2012).
	 6.	 Elizabeth	Green,	Can Good Teaching Be Learned?,	n.y. times,	Mar.	7,	2010,	§	MM	(Magazine),	
at	30.
	 7.	 Kristin	 B.	 Gerdy,	 Making the Connection: Learning Style Theory and Legal Research 
Curriculum,	19	legAl referenCe serViCes Q.	nos.	3/4,	2001,	at	71,	73–77.
	 8.	 Id.	at	74.
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enables	students	 to	 learn	experientially.	Many	 law	 librarians	have	noted	that	stu-
dent	 interest	 in	 “real	 world”	 questions	 is	 very	 high;9	 this	 interest	 is	 important	
because	students	learn	best	when	they	see	the	relevance	of	the	research	to	the	tasks	
they	know	they	will	be	expected	to	perform,	whether	as	summer	associates,	interns,	
or	practicing	attorneys.	Accordingly,	a	good	legal	research	instructor	should	con-
textualize	 legal	 research	 and	 allow	 students	 to	 learn	 by	 using	 legal	 research	
resources—whether	electronic	or	print—to	answer	questions,	so	students	can	draw	
their	own	conclusions	about	the	relevance	or	utility	of	the	information	presented	
by	the	teacher.

¶4	In	other	words,	legal	research	students	will	benefit	from	a	resource-based	or	
a	 problem-based	 approach	 to	 teaching.	 These	 approaches,	 which	 are	 discussed	
more	fully	below,	require	students	to	engage	with	resources,	such	as	primary	and	
secondary	legal	sources,	and	problems	to	learn	to	conduct	legal	research.	But	these	
approaches	to	teaching,	by	themselves,	are	not	all	that	instructors	should	consider	
when	 seeking	 to	 improve	 their	 teaching	 skills.	 Teaching	 strategies;	 course	 design	
decisions;	and	assignments,	rubrics,	and	assessment	plans	must	be	considered	when	
one	hopes	to	improve	one’s	teaching.	This	article	addresses	the	pedagogical	benefits	
of	resource-based	and	problem-based	learning	in	the	legal	research	classroom	and	
offers	 theoretical	and	practical	 suggestions	 for	course	design	decisions,	 including	
the	 use	 of	 teaching	 strategies,	 the	 development	 of	 assignments,	 the	 benefits	 of	
rubrics,	and	assessment	techniques.

Resource-Based Learning

¶5	 In	 the	 resource-based	 learning	 model	 described	 in	 British	 academic	 legal	
literature,	teachers	must	pay	“careful	attention	to	pedagogy,	including	learning	out-
comes	to	be	achieved	by	students	from	the	project	and	methods	of	feedback.”10	In	
this	model,	“students	learn	by	using	resources,”11	with	information	and	communi-
cations	technology	“used	to	support	learning	in	more	flexible	ways.”12	The	language	
of	“resource-based	learning”	and	resource-based	learning	as	a	pedagogical	approach	
are	also	used	in	the	United	States,	though	not	usually	in	law-specific	contexts.13

¶6	Resource-based	learning	approaches	have	great	potential	to	be	helpful	not	
only	in	research	courses	in	which	students	are	asked	to	consider	challenging	prob-
lems,	 but	 also	 in	 clinical	 work	 and	 other	 project-based	 law	 school	 coursework.	
“Resource-based	learning	involves	establishing	contexts	for,	tools	for	acting	on	and	
with,	and	scaffolds	to	guide	the	differentiated	interpretation,	use,	and	understand-
ing	of	resources	in	ways	that	are	consistent	with	the	epistemology,	foundations,	and	
assumptions	 of	 a	 given	 learning	 model.”14	“[R]esource-based	 learning	 is	 a	 peda-

	 9.	 Id.	at	76–77.
	 10.	 Paul	Maharg	&	Abdul	Paliwala,	Negotiating the Learning Process with Electronic Resources,	in	
effeCtiVe leArning And teAChing in lAW	81,	84	(R.	Burridge	et	al.	eds.,	2002).
	 11.	 Id.	at	82.
	 12.	 Id.	at	83.
	 13.	 For	example,	a	 search	 in	HeinOnline’s	Law	Journal	Library	 for	“resource-based learning” 
OR “resource based learning”	returned	only	five	results.
	 14.	 Michael	J.	Hannafin	&	Janette	R.	Hill,	Resource-Based Learning,	in	hAndbooK of reseArCh on 
eduCAtionAl CommuniCAtions And teChnology	525,	528	(J.	Michael	Spector	et	al.	eds.,	3d	ed.	2008).
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gogical	 approach	 associated	 with	 inquiry-	 and	 project-based	 learning	 in	 which	
[students	 work	 with]	‘a	 wide	 range	 of	 learning	 resources	 rather	 than	 from	 class	
exposition.’”15

¶7	 Resource-based	 learning	 presents	 an	 attractive	 pedagogical	 approach	 for	
teaching	 legal	 research	 for	 several	 reasons.	 First,	 resource-based	 learning	 lends	
itself	to	virtual	learning,	and	it	is	often	associated	with	distance	or	virtual	learning	
in	educational	literature.16	Although	law	school	accreditation	rules	limit	the	ways	
in	 which	 law	 schools	 may	 implement	 distance	 education,17	 many	 law	 school	
courses	contain	some	virtual	components	if	they	use	TWEN,	BlackBoard,	or	other	
web	course	technology.18	Resource-based	learning	also	may	be	used	with	a	variety	
of	epistemological	models,	or	models	of	peoples’	ways	of	knowing.19	In	particular,	
those	 who	 oppose	 the	“banking	 model”	 of	 education,	 in	 which	 an	 all-knowing	
teacher	stands	at	the	front	of	the	room	and	“data	dumps”	knowledge	into	awaiting	
(empty)	 student	 minds,20	 may	 find	 resource-based	 learning	 appealing,	 as	 it	 “is	
underlain	 by	 the	 philosophical	 assumption	 that	 allowing	 the	 learner	 to	 achieve	
learning	outcomes	in	a	more	flexible	and	independent	manner	is	inherently	better	
than	the	traditional	learning	methodology,	epitomized	by	the	‘banking’	concept	of	
education	criticized	by	[Paolo]	Freire.”21

	 15.	 Barbara	A.	Greene	&	Susan	M.	Land,	A Qualitative Analysis of Scaffolding Use in a Resource-
Based Learning Environment Involving the World Wide Web,	 23	 J. eduC. Computing res.	 151,	 152	
(2000)	(quoting	G.C.	Rakes,	Using the Internet as a Tool in a Resource-Based Learning Environment,	
36	eduC. teCh.	52,	52	(1996)).
	 16.	 See	 steVe ryAn et Al., the VirtuAl uniVersity: the internet And resourCe-bAsed 
leArning	(2000).	Because	of	the	correspondence	between	resource-based	learning	materials	and	vir-
tual	or	online	learning	materials,	some	of	the	teaching	approaches	suggested	here	are	adapted	from	
materials	that	address	the	development	or	teaching	of	online	or	virtual	courses.
	 17.	 See	Am. bAr Ass’n, stAndArds And rules of proCedure for ApproVAl of lAW sChools	27–28	
(2011–2012)	(Standard	306)	(requiring	distance	education	courses	 to	be	approved	using	 the	same	
process	as	traditional	courses	and	limiting	students	to	no	more	than	four	credit	hours	per	term,	for	
a	maximum	of	 twelve	credit	hours,	with	distance	 learning	 functionally	prohibited	 in	 the	 first-year	
curriculum).
	 18.	 Features	available	within	Westlaw’s	TWEN	system	include	polling,	online	discussion	forums,	
wiki	pages,	 an	electronic	grade	book,	and	 the	ability	 to	post	 files	and	external	 links,	 allowing	 stu-
dents	to	access	podcasts	and	external	video	content.	AdministrAtor’s guide to tWen,	(Aug.	2011),	
available at	 http://lscontent.westlaw.com/images/content/documentation/2011/adminiguide2011
.pdf.	 The	 features	 available	 through	 LexisNexis	 Web	 Courses	 include	 online	 discussion	 forums,	
chat,	anonymous	grading,	and	the	ability	to	add	files	and	external	links,	allowing	students	to	access	
podcasts	 and	 external	 video	 content.	 instruCtor’s QuiCKguide: lexisnexis Web Courses (2009),	
available at	http://www.lexisnexis.com/documents/LawSchoolTutorials/20090824041047_small.pdf.
	 19.	 Hannafin	&	Hill,	supra	note	14,	at	528.
	 20.	 A	 less	 inflammatory	 description	 of	 this	 type	 of	 teaching	 would	 be	 direct	 instruction.	
Teaching	may	involve	a	variety	of	approaches,	so	a	constructivist	might	spend	five	to	seven	minutes	
of	direct	instruction	teaching	a	mini-lesson	on	a	narrow	topic,	possibly	in	response	to	a	student	ques-
tion;	but	the	banking	model	of	education	suggests	that	the	bulk	of	learning	should	be	done	by	direct	
instruction.
	 21.	 Bernard	 Lisewski	 &	 Chris	 Settle,	 Integrating Multimedia Resource-Based Learning into the 
Curriculum,	in	resourCe-bAsed leArning	109	(Sally	Brown	&	Brenda	Smith	eds.,	1996).	Paolo	Freire	
is	perhaps	best	known	for	Pedagogy of the Oppressed,	a	brief	but	compelling	work	addressing	the	role	
of	power	in	the	classroom.	pAolo freire, pedAgogy of the oppressed	(30th	anniv.	ed.	2007).
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¶8	Resource-based	learning	is	one	type	of	constructivist	pedagogical	theory.22	
Constructivism	has,	at	its	base,	the	assumption	that	“Knowledge	is	not	transmitted:	
it	is	constructed.”23	Within	constructionist	schools,	there	are	individual	construc-
tivists	 and	 social	 constructivists.	 The	 individual	 constructivists	 generally	 believe	
that	“Learning	 results	 from	a	personal	 interpretation	of	knowledge,”	while	 social	
constructivists	generally	hold	that	“Learning	is	collaborative	with	meaning	negoti-
ated	from	multiple	perspectives.”24	Some	constructivists	would	add	an	element	of	
contextualism	to	their	philosophy,	recommending	“presenting	problems	in	situa-
tions	that	are	realistic	to	learners	and	common	to	everyday	applications	of	knowl-
edge,”	thus	providing	students	with	opportunities	for	“authentic	learning.”25

¶9	Understanding	constructivist	 theory,	 its	underlying	principles,	 and	how	 it	
relates	to	resource-based	learning	may	help	instructors	in	creating,	planning,	and	
teaching	 a	 course.	 Resource-based	 learning	 may	 be	 described	 as	 a	 constructivist	
approach	incorporating	valuable	instructional	strategies	that	should	be	considered	
in	the	professional	discussion	of	the	development	of	a	pedagogy	of	legal	research.26

Problem-Based Learning

¶10	Problem-based	learning	is	similar	to	resource-based	learning.	In	problem-
based	learning,	“students	work	in	small	collaborative	groups	and	learn	what	they	
need	to	know	in	order	to	solve	a	problem.	The	teacher	acts	as	a	facilitator	to	guide	
students	through	the	learning	cycle.”27	Problem-based	learning	originated	in	medi-
cal	 education,	 though	 it	has	been	adopted	by	other	 fields.28	Both	 resource-based	

	 22.	 This	article	is,	at	 least	 in	part,	a	response	to	Paul	Callister’s	call	for	increased	discussion	of	
pedagogical	 theories	 in	 law	librarian	professional	 literature.	See	Callister,	supra	note	1.	As	noted	by	
Nolan	Wright,	however,	“few	have	taken	up	his	call	and	responded	in	scholarly	writings	of	their	own.	
.	.	.	illustrat[ing]	the	basis	for	this	author’s	concern	about	the	lack	of	publicly	aired	scholarly	dialogue	
within	 the	 profession,	 let	 alone	 between	 the	 profession	 and	 other	 disciplines.”	 Nolan	 L.	 Wright,	
Standing at the Gates: A New Law Librarian Wonders About the Future Role of the Profession in Legal 
Research Education,	27	legAl referenCe serViCes Q.	305,	322–23	(2008).	Perhaps	part	of	the	reason	
that	the	literature	is	more	heavily	weighted	toward	scholarship	describing	particular	teaching	choices	
at	particular	institutions,	rather	than	toward	a	discussion	based	in	pedagogical	theory,	is	that	librar-
ians—even	law	librarians—are	not	generally	trained	in	pedagogical	theory.	See	Paul	D.	Callister,	Time 
to Blossom: An Inquiry into Bloom’s Taxonomy as a Means to Ordered Legal Research Skills,	102	lAW 
libr. J.	191,	194–95,	2010	lAW libr. J.	12,	¶¶	8–9.
	 23.	 pAtriCiA l. smith & tillmAn J. rAgAn, instruCtionAl design	15	(2d	ed.	1999).
	 24.	 Id.
	 25.	 Id.	at	16.
	 26.	 In	describing	a	pedagogical	model	for	legal	research,	Callister	suggests

that	a	complete	model	requires	(1)	an	identifiable	and	fully	understood	objective	in	teaching	legal	
research	(which	objective	must	distinguish	between	the	kinds	of	research	done	by	attorneys,	schol-
ars,	and	librarians);	(2)	a	theory	and	understanding	of	the	nature	of	legal	source	materials	(which	
contemplates	 changes	 in	 volume,	 accessibility,	“gestalt,”	 etc.);	 (3)	 a	 theory	 of	 mathetics,	 or	 the	
nature	of	students	and	how	they	learn	(with	emphasis	on	the	provision	of	conceptual	models	for	
internalizing	research	techniques);	and	(4)	a	methodology	consistent	with	the	previous	elements.

	Callister,	supra	note	1,	at	8–9,	¶	4.
	 27.	 Cindy	E.	Hmelo-Silver,	Problem-Based Learning: What and How Do Students Learn?,	16	eduC. 
psyChol. reV.	235,	236	(2004).
	 28.	 	When	students	enter	 the	medical	 school	 they	are	divided	 into	groups	of	 five	and	each	group	 is	

assigned	a	facilitator.	The	students	are	then	presented	a	problem	in	the	form	of	a	patient	entering	
with	presenting	symptoms.	The	students’	task	is	to	diagnose	the	patient	and	be	able	to	provide	a	
rationale	for	that	diagnosis	and	recommended	treatment.

	John r. sAVery & thomAs m. duffy, problem-bAsed leArning: An instruCtionAl model And its 
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and	problem-based	 learning	rely	on	student	experience	as	 the	 locus	of	 learning,	
treating	 the	 teacher	as	a	 facilitator,	 though	problem-based	 learning	often	has	an	
additional	expectation	that	students	are	working	collaboratively,	rather	than	indi-
vidually.29	Problem-based	learning	focuses	on	the	development	of	critical	thinking	
skills,30	making	it	a	tempting	pedagogical	approach	in	the	legal	research	context.	
However,	it	is	extremely	time	intensive	and	does	not	lend	itself	to	easy	use	in	a	first-
year	legal	research	course.31

¶11	 For	 problem-based	 learning	 to	 be	 effective,	 the	 problems	 generated	 and	
used	in	instruction	should	meet	several	criteria:	problems	should	be	complex	and	
present	open-ended	questions,	and	they	should	“be	realistic	and	resonate	with	the	
students’	experiences”	while	also	presenting	students	with	opportunities	to	evalu-
ate	their	knowledge	and	their	approach	to	the	problem.32	By	definition,	an	effective	
problem	raises	student	interest	in	the	subject	matter	and	engages	students	with	the	
information	necessary	to	solve	the	problem	as	well	as	with	problem-solving	strate-
gies.	 The	 problem-based	 learning	 approach	 may	 be	 particularly	 successful	 in	 an	
adult	education	context	because	the	realistic	nature	of	the	problems	serves	to	moti-
vate	students.

Developing Metacognitive Skills

¶12	The	MacCrate	and	Carnegie	Reports	both	call	for	the	development	of	law-
yering	skills	and	values.33	Resource-based	learning,	as	well	as	problem-based	learn-
ing,	to	the	extent	that	they	can	be	implemented	in	a	law	school	setting,	can	be	used	
to	 advance	 students’	 ability	 to	 become	 effective	 problem	 solvers,	 employing	 the	
tools	that	they	will	ultimately	work	with	in	practice	as	they	develop	the	skills	neces-
sary	to	approach	a	client’s	problem	from	a	legal	perspective.	Using	resources	and	
hypothetical	 problems	 can	 provide	 instructors	 with	 the	 opportunity,	 as	 well,	 to	
engage	students	in	dialogue	about	their	professional	responsibilities	to	clients.	For	
example,	an	instructor	may	make	an	ethical	question	about	the	representation	of	a	
client’s	interests	the	basis	for	both	a	research	problem	about	the	state’s	administra-

ConstruCtiVist frAmeWorK	7	(Ctr.	for	Res.	on	Learning	and	Tech.,	Tech.	Rep.	No.	16-01,	2001).
	 29.	 Hmelo-Silver,	supra	note	27,	at	239.
	 30.	 Id.	An	instructional	strategy	that	might	be	helpful	would	be	“discussing	problems	in	a	[prob-
lem-based	learning]	group	(before	beginning	to	research	learning	issues)	[to]	activate[]	relevant	prior	
knowledge	and	facilitate[]	the	processing	of	new	information.	Students	are	better	able	to	construct	
new	knowledge	when	they	can	relate	it	to	what	they	already	know.”	Id.	(citations	omitted).
	 31.	 Problems	in	the	medical	educational	context	may	last	from	one	to	three	weeks,	and	students	
are	taught	using	problem-based	learning	for	two	years.	sAVery & duffy,	supra	note	28,	at	10.	Legal	
research	courses,	when	they	are	separate	from	legal	writing	courses,	are	often	limited	to	one	credit,	
which	means	law	students	have	only	700	minutes	of	class	time,	as	required	under	ABA	accreditation	
standards.	Am. bAr Ass’n,	supra	note	17,	at	23	(Interpretation	304-4).
	 32.	 Hmelo-Silver,	supra	note	27,	at	244.
	 33.	 The	MacCrate	Report	 identifies	particular	 skills	 and	values	 that	 are	 integral	 to	 lawyering.	
mACCrAte report,	supra	note	2,	at	138–41.	And,	as	the	Carnegie	Report	indicates,	“‘Students	cannot	
become	effective	legal	problem-solvers	unless	they	have	opportunities	to	engage	in	problem-solving	
activities	 in	hypothetical	or	 real	 legal	 contexts.’”	sulliVAn et Al., supra	note	2,	 at	95	 (quoting	roy 
stuCKey et Al., best prACtiCes for legAl eduCAtion	109	(2007)).
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tive	law	and	authority	regulating	lawyers,	and	a	theoretical	question	about	lawyers’	
professional	responsibilities	to	zealously	represent	their	client’s	interests.

¶13	Both	problem-	and	research-based	learning	motivate	students	by	providing	
them	with	real-life,	or	at	least	realistic,	problems.34	Legal	research	instruction	must	
prepare	students	to	continue	learning,	even	after	the	required	legal	research	course	
is	completed.35	The	development	of	metacognitive	skills,	defined	as	“executive	con-
trol	 process	 of	 planning	 one’s	 problem	 solving,	 monitoring	 one’s	 progress,	 and	
evaluating	whether	one’s	goals	have	been	met,”36	 is	 a	 critical	 function	 for	a	 legal	
researcher.37	 Callister	 notes	 that	“the	 final	 skill	 is	 meta-cognition—the	 ability	 to	
assess,	not	only	the	result,	but	the	schemata,	including	the	processes	leading	to	the	
result.	 It	 is	 a	 kind	 of	 self-awareness	 and	 reflection	 of	 the	 research	 experience.”38	
Both	problem-based	and	resource-based	learning	encourage	students	to	develop	an	
awareness	of	the	research	process	as	they	may	encounter	it	in	professional	practice.	
The	ability	of	 a	 researcher	 to	explain	how	an	answer	was	 reached—for	example,	
why	one	resource	was	preferable—rather	than	simply	stating	the	answer	is	a	critical	
metacognitive	task	developed	in	resource-based	and	problem-based	learning.

Instructional Strategies: Questioning Students and Scaffolding

¶14	In	both	the	resource-based	and	the	problem-based	learning	environments,	
the	teacher	plays	the	role	of	facilitator,	modeling	appropriate	behavior	for	students	
and	 guiding	 students	 to	 use	 learning	 or	 instructional	 strategies	 such	 as	 thinking	
aloud	when	generating	a	 list	of	 index	or	search	terms	related	to	a	research	prob-
lem.39	 This	 process	 of	 thinking	 aloud	 develops	 students’	 metacognition	 when	

	 34.	 Hmelo-Silver,	supra	note	27,	at	236	(discussing	problem-based	learning).	Shawn	G.	Nevers	
and	David	Armond	have	described	the	value	they	have	found	in	creating	a	Practitioners’	Council,	as	
it	connects	“real	world”	researching	practitioners	with	legal	research	instructors,	allowing	for	better	
motivation	 of	 students.	 Shawn	 G.	 Nevers	 &	 David	Armond,	 The Practitioners’ Council: Connecting 
Legal Research Instruction and Current Legal Research Practice,	103	lAW libr. J.	575,	593–94,	2011	lAW 
libr. J.	36,	¶¶	68–70.
	 35.	 When	 researching,	 whether	 as	 students	 or	 attorneys,	 motivation	 to	 address	 a	 research	
question	may	be	either	 internal—curiosity	or	 self-interest—or	external—a	client	question,	a	boss’s	
demand	 for	 an	 answer,	 an	 ethical	 obligation,	 etc.	 Most	 important	 is	 that	 the	 researcher	 perform	
adequately	regardless	of	motivation.	Students	in	legal	research	classes	may	be	motivated	by	learning	
of	the	risks	of	malpractice	for	failure	to	perform	adequate	legal	research.
	 36.	 Hmelo-Silver,	supra	note	27,	at	240.
	 37.	 See	Kristina	L.	Niedringhaus,	Teaching Better Research Skills by Teaching Metacognitive Ability,	
18	perspeCtiVes: teAChing legAl res. & Writing	113,	115	(2010)	(“A	student	who	is	metacognitively	
aware	will	be	better	able	to	assess	what	knowledge	they	have	not	learned	thoroughly.	These	students	
will	be	able	to	develop	a	plan	for	relearning	the	material	using	techniques	that	speak	to	their	preferred	
methods	of	learning.	These	students,	by	reflecting	on	what	they	have	learned	and	filling	the	gaps,	will	
not	only	be	better	students	but	will	be	able	to	contribute	more	fully	to	the	classroom	experience.”).
	 38.	 Callister,	supra	note	22,	at	210,	¶	39.	See also	Kristin	B.	Gerdy,	Teacher, Coach, Cheerleader, and 
Judge: Promoting Learning Through Learner-Centered Assessment,	94	lAW libr. J.	59,	64,	2002	lAW libr. 
J.	4,	¶	21	(noting	that	to	complete	the	learning	cycle,	“learners	and	teachers	must	assess	and	evaluate	
the	 learning	that	has	occurred”;	without	this	metacognitive	step,	 learners	are	not	as	 likely	to	retain	
their	learning).
	 39.	 Greene	&	Land,	supra	note	15,	at	153.	The	Carnegie	Report	states	that	expert	teachers	may	
“advance	dialogue”	in	their	classrooms	“by	making	cognition	visible”	through	modeling.	sulliVAn et 
Al.,	supra	note	2,	at	61.



226 LAW LIBRARY JOURNAL Vol. 104:2  [2012-19]

addressing	the	research	problem.	Within	instructional	literature,	scaffolding	is	used	
to	describe	“instructional	procedures	designed	to	support	 learning	so	that	a	stu-
dent	can	improve	beyond	his	or	her	current	level	of	understanding	with	guidance	
from	a	peer,	teacher,	or	instructional	aid.”40	An	instructor	may	provide	procedural	
scaffolds	in	the	form	of	guiding	questions	for	students	to	consider	as	they	approach	
a	problem.41	In	a	legal	research	course,	such	questions	may	encourage	students	to	
reflect	on	why	they	chose	to	consult	a	primary	resource,	rather	than	a	secondary	
resource.	Another	example	of	scaffolding	in	the	classroom	would	be	when	a	class	
solves	 a	 problem	 as	 a	 whole	 group,	 perhaps	 with	 the	 instructor	 thinking	 aloud	
through	the	problem;	the	class	then	goes	on	to	solve	a	new	problem	with	a	similar	
structure.	The	similarity	of	the	problems	and	the	opportunities	for	collaboration	
are	scaffolding—opportunities	for	students	to	apply	their	knowledge	about	how	to	
solve	one	problem	to	another	problem.

¶15	Instructors	may	use	different	strategies	of	questioning	students	to	scaffold	
student	learning.42	A	historical	review	of	questioning	in	the	classroom	noted	the	
importance	of	questioning	in	teaching.	The	author	explained	that	the	teacher	has	
been	called	“‘a	professional	question	maker’	and	claimed	that	the	asking	of	ques-
tions	is	‘one	of	the	basic	ways	by	which	the	teacher	simulates	student	thinking	and	
learning.’”43

¶16	 Many	 in	 the	 law	 librarian	 community	 are	 familiar	 with	 the	 questioning	
format	known	as	 the	Socratic	method,	 in	which	“the	 teacher	asks	 students	 for	a	
position	on	an	issue,	then	asks	appropriate	follow-up	questions	to	probe	the	stu-
dent’s	position.”44	Of	course,	 in	 the	Socratic	method,	“the	 teacher	has	 the	‘right’	
answer	and	it	is	the	student’s	task	to	guess/deduce	through	logical	questioning	that	
correct	answer.”45	The	notion	that	the	teacher	has	the	“right”	answer	and	is	query-
ing	students	to	guide	them	logically46	to	that	right	answer	is	inconsistent	with	the	
“teacher	as	facilitator”	model	of	both	resource-based	and	problem-based	learning.	
Under	those	theories,	instructor	questioning	should	push	students	to	the	“leading	
edge”	of	their	thinking.47	However,	as	Callister	has	suggested,	Socratic	questioning	
may	have	a	place	in	the	legal	research	classroom,	because	it	may	force	the	learner	
to	 examine	 her	 own	 frameworks	 for	 how	 she	 understands	 and	 solves	 problems.	
“[T]he	Socratic	method	is	an	appropriate	and	perhaps	even	necessary	tool	to	facili-
tate	 the	 learning	 experience	 of	 law	 students	 studying	 legal	 research.”48	 In	 other	
words,	the	Socratic	method	may	be	used	to	help	students	engage	in	metacognition,	

	 40.	 Greene	&	Land,	supra	note	15,	at	153.
	 41.	 Id.	at	159.
	 42.	 Hmelo-Silver,	supra	note	27,	at	246.
	 43.	 Meredith	D.	Gall,	The Use of Questions in Teaching,	40	reV. eduC. res.	707,	707	(1970)	(quot-
ing	M.J.	McCue	Aschner,	Asking Questions to Trigger Thinking,	NEA	J.,	Sept.	1961,	at	44,	44).
	 44.	 Id.	at	711.
	 45.	 sAVery & duffy,	supra	note	28,	at	5.
	 46.	 For	a	description	of	the	Socratic	method	in	a	legal	education	context,	including	a	discussion	
of	its	strengths	and	weaknesses,	see	Peggy	Cooper	Davis	&	Elizabeth	Ehrenfest	Steinglass,	A Dialogue 
About Socratic Teaching,	23	n.y.u. reV. l. & soC. ChAnge	249	(1997).
	 47.	 sAVery & duffy,	supra	note	28,	at	5.
	 48.	 Callister,	supra	note	1,	at	33–34,	¶	59.
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thinking	about	and	understanding	the	research	process	 that	will	best	address	 the	
research	question	at	hand.

¶17	The	Socratic	method	may	not	immediately	come	to	mind	as	a	strategy	one	
would	use	in	the	context	of	resource-based	learning,	as	it	usually	casts	the	instruc-
tor	as	expert	and	challenges	the	learner’s	grasp	of	the	material.	However,	“the	facili-
tator	scaffolds	student	learning	through	modeling	and	coaching,	primarily through 
the use of questioning strategies.”49	A	“good	question,”	one	that	encourages	students	
to	learn,	“is	always	on	the	edge	of	what	an	individual	knows—on	the	edge	of	one’s	
construct	(or	schema)	of	reality.	To	be	able	to	see	that	edge—to	recognize	when	one	
is	approaching	it—is	the	beginning	of	all	inquiry	and	a	necessary	skill.”50	For	first-
year	students	in	a	legal	research	course,	the	edge	of	their	knowledge	on	the	first	day	
of	class	may	be	that	Google	is	the	best	way	to	find	the	answer	to	a	question.	A	good	
demonstration	of	scaffolding	would	be	to	take	students	to	that	edge	and	teach	them	
to	see	the	resources	that	exist	in	addition	to	Google,	showing	them	that	the	their	
familiarity	 with	 using	 Google	 may	 help	 them	 learn	 how	 to	 use	 other	 research	
tools.51

¶18	 Teachers	 can	 also	 be	 trained	 to	 improve	 the	 questions	 that	 they	 ask	 stu-
dents.52	Of	course,	questions	should	be	aligned	with	learning	goals,	and	they	should	
ideally	 enable	 students	 to	 achieve	 these	 learning	 goals.53	 Less	 helpful	 questions	
might	 require	 only	 that	 students	 recall	 facts,	 rather	 than	 encouraging	 them	 to	
engage	more	deeply	with	the	material.54	Gall	noted	that	elementary	school	teachers	
who	 went	 through	 a	 training	 program	 had	“many	 highly	 significant	 changes	 in	
[their]	questioning	behavior.”55	Some	of	the	positive	changes	included	an	increased	
frequency	 of	 questions	“designed	 to	 have	 a	 number	 of	 students	 respond	 to	 one	
student’s	 original	 question,”	 “thought	 questions,”	 and	 “questions	 which	 require	
students	to	improve	or	elaborate	on	their	original	response.”56	Teachers	can	also	be	
taught	to	minimize	“poor	questioning	habits,”	such	as	repeating	questions,	repeat-
ing	student	answers,	answering	their	own	questions,	and	interrupting	students	as	
they	answer	questions.57

¶19	 Teacher	 questioning	 may	 take	 many	 forms.	 One	 of	 the	 most	 commonly	
discussed	models	for	questioning	is	based	on	Bloom’s	taxonomy.	Benjamin	Bloom	
published	a	handbook	in	1956	classifying	educational	goals	and	objectives	in	three	
ways,	cognitive,	affective,	and	psychomotor.58	In	this	article,	I	focus	on	the	cognitive	
skills	described	by	Bloom,	leaving	others	to	address	his	categorization	of	affective	

	 49.	 Hmelo-Silver,	supra	note	27,	at	245	(emphasis	added).
	 50.	 Callister,	supra	note	22,	at	200,	¶	20.
	 51.	 As	described	in	the	Carnegie	Report,	scaffolding	“provid[es]	support	for	students	who	have	
not	yet	reached	the	point	of	mastery.”	sulliVAn et Al.,	supra	note	2,	at	61.
	 52.	 Gall,	supra	note	43,	at	717–18.
	 53.	 Id.	at	711.
	 54.	 “About	60%	of	teachers’	questions	require	students	to	recall	facts;	about	20%	require	students	
to	think;	and	the	remaining	20%	are	procedural.”	Id.	at	713.
	 55.	 Id.	at	717.
	 56.	 Id.
	 57.	 Id.
	 58.	 tAxonomy of eduCAtionAl obJeCtiVes: the ClAssifiCAtion of eduCAtionAl goAls	(Benjamin	
S.	Bloom	ed.,	1956).
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and	psychomotor	skills.	Since	Bloom’s	handbook	was	first	published,	it	has	been	
subjected	 to	 discussion,	 study,	 and	 refinement.59	 Based	 on	 the	 most	 recent	 and	
widely	accepted	refinement,	the	cognitive	skills,	from	the	lowest	level	of	thinking	
to	 the	highest,	 are	 remembering,	understanding,	applying,	analyzing,	evaluating,	
and	creating.60	The	following	list	shows	Bloom’s	original	cognitive	skills	and	their	
revised	counterparts:61

Original Version Revised Version
Evaluation	 	Creating
Synthesis	 	Evaluating
Analysis	 	Analyzing
Application	 	Applying
Comprehension	 	Understanding
Knowledge	 	Remembering

¶20	Educators	find	Bloom’s	taxonomy	(original	and	revised)62	useful	for	both	
questioning	and	goal	setting.63	Bloom’s	taxonomy	helps	teachers	to	develop	appro-
priate	 questions	 for	 students—questions	 that	 will	 help	 deepen	 student	 under-
standing	of	subject	material.	In	the	context	of	a	legal	research	course,	the	deepened	
understanding	may	reflect	the	difference	between	simply	knowing	that	there	is	a	
service	 to	 help	 legal	 researchers	 identify	 whether	 a	 legal	 opinion	 remains	“good	
law,”	and	understanding	the	significance	of	a	yellow	flag	in	KeyCite	or	Shepard’s.

¶21	Each	level	of	cognitive	skill	in	Bloom’s	taxonomy	is	associated	with	verbs	
that	may	be	useful	when	posing	student	questions.	For	example,	the	lowest-level	
cognitive	skill,	remembering	(whether	the	student	can	recall	or	remember	infor-
mation),	can	be	associated	with	the	following	verbs:	define,	duplicate,	list,	memo-
rize,	 recall,	 repeat,	 reproduce,	 and	 state.64	 Higher-order	 cognition,	 such	 as	
evaluating,	 may	 be	 associated	 with	 verbs	 such	 as	 appraise,	 argue,	 defend,	 judge,	
select,	support,	value,	and	evaluate.65

¶22	Although	these	verbs	may	be	used	in	questioning	students,	for	example	by	
asking	a	student	to	defend	a	decision	to	rely	on	a	case	for	which	a	citator	shows	a	
yellow	warning	signal,	student	answers	may	not	rise	to	the	higher	level	of	cognition	
sought	by	the	instructor.66	It	is	at	this	point	that	a	teacher’s	ability	to	ask	follow-up	

	 59.	 See	Mary	Forehand,	Bloom’s Taxonomy,	in	emerging perspeCtiVes on leArning, teAChing, 
And teChnology	(M.	Orey	ed.,	2005),	http://www.coe.uga.edu/epltt/bloom.htm.	Callister	has	called	
for	a	professional	discussion	to	refine	Bloom’s	taxonomy	for	legal	research	pedagogy.	Callister,	supra	
note	22.
	 60.	 Richard	 C.	 Overbaugh	 &	 Lynn	 Schultz,	 Bloom’s	 Taxonomy,	 http://www.odu.edu/educ
/roverbau/Bloom/blooms	taxonomy.htm	(last	visited	Dec.	22,	2011).
	 61.	 Adapted	from	id.
	 62.	 From	this	point	forward,	unless	otherwise	noted,	the	discussion	of	Bloom’s	taxonomy	relates	
to	the	revised	taxonomy	of	cognitive	skills.
	 63.	 The	role	of	Bloom’s	taxonomy	in	goal	setting	is	discussed	infra	¶	45.	Considering	questioning	
before	considering	goals	may	be	putting	the	cart	before	the	horse,	in	terms	of	curriculum	design.	The	
best	practice	 in	instructional	design	is	to	first	 identify	the	educational	objectives	and	then	develop	
“questions	which	enable	the	student	to	reach	each	objective.”	Gall,	supra	note	43,	at	711.
	 64.	 Overbaugh	&	Schultz,	supra	note	60.
	 65.	 Id.
	 66.	 “A	weakness	of	the	cognitive-process	approach	to	question	classification	is	that	these	pro-
cesses	are	inferential	constructs.	Therefore,	they	cannot	be	observed	directly.”	Gall,	supra	note	43,	at	
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questions	becomes	critical.	A	 follow-up	question	may	challenge	a	 student	whose	
response	is	at	the	level	of	recall	to	engage	with	the	material	and	answer	at	a	more	
critical	level.	Question	classification	systems	such	as	Bloom’s	taxonomy	do	not	spe-
cifically	 take	question	 sequence	 into	account.67	Though	 it	 is	 tempting	 to	assume	
that	 an	 instructor	 would	 begin	 asking	 questions	 at	 the	 lowest	 (recall)	 level	 and	
move	through	the	cognitive	stages	to	the	higher-order	thinking	levels,	the	levels	of	
Bloom’s	taxonomy	do	not	simply	present	a	linear	progression	for	instruction.68	As	
in	 research,	 an	 instructor	 may	 need	 to	 loop	 back	 and	 ask	 simpler	 questions	 to	
ensure	 students	 all	 move	 toward	 the	 ultimate	 goal	 of	 full	 engagement	 and	
understanding.

Building Schemata to Maximize Working Memory

¶23	A	difficulty	for	instructors	of	legal	research	arises	from	the	large	amount	of	
information	that	students	must	be	able	to	recall	in	order	to	learn	how	to	research	
effectively.69	When	planning	a	course,	an	instructor	must	balance	the	need	to	give	
students	information	about	resources	with	the	need	to	teach	students	how	to	con-
duct	research	(think,	analyze,	refine	the	query,	etc.).70	A	researcher	needs	an	ade-
quate	toolbox	of	resources	that	may	be	consulted	to	address	a	research	question,	but	
instruction	that	focuses	too	closely	on	resources	may	resemble	the	worst	form	of	
bibliographic	instruction:	data	dumping.	On	the	other	hand,	a	researcher	familiar	
with	the	research	process	is	stymied	if	she	does	not	know	what	resources	to	consult.	
Legal	information	is	changing,	and	it	is	critical	that	students	understand	not	only	
the	value	of	 the	 information,	but	how	 the	 resources	 are	used.71	Bob	Berring	has	
described	the	approach	he	and	Kathleen	Vanden	Heuvel	take	to	teaching	advanced	
legal	research	as	a	“functional	approach.”72	A	student	who	understands	the	purpose	
of	a	citator	and	how	a	citator	works,	for	example,	will	be	able	to	figure	out	how	to	
use	a	citator	that	becomes	available	in	a	new	format.73

710.	Questions	developed	with	Bloom’s	 taxonomy	 in	mind	may	be	designed	as	higher-order	ques-
tions,	 such	as	one	asking	 students	 to	compare	 the	LexisNexis	and	Westlaw	citators,	but	a	 student’s	
answer	may	demonstrate	only	recall	(of	material	from	a	textbook	or	a	class	discussion).	Id.	In	other	
words,	the	best	laid	lesson	plans	may	go	awry.
	 67.	 Id.	at	712.
	 68.	 Just	as	research	does	not	always	follow	a	linear	path,	so	does	instruction	deviate.
	 69.	 For	 example,	 AALL’s	 Core Legal Research Competencies	 is	 113	 pages,	 not	 an	 insignificant	
volume	 of	 information.	 reseArCh instruCtion CAuCus, Am. Ass’n of lAW librAries, Core legAl 
reseArCh CompetenCies: A Compendium of sKills And VAlues As defined in the AbA’s mACCrAte 
report	 (Ellen	 M.	 Callinan	 ed.,	 1997),	 available at	 http://www.aallnet.org/sis/ripssis/PDFs/core.pdf	
[hereinafter	Core legAl reseArCh CompetenCies].
	 70.	 Callister	notes	that	researchers’	needs	may	differ,	depending	on	their	status.	Students	research	
different	questions,	with	different	constraints,	than	do	lawyers,	clerks,	judges,	or	librarians.	He	sug-
gests	 that	 legal	 research	 instruction	 should	 prepare	 students	 to	 research	 effectively	 in	 a	 variety	 of	
contexts.	Callister,	supra	note	1,	at	23–24,	¶¶	37–38.
	 71.	 Berring,	supra	note	2,	at	3.
	 72.	 Id.	“Though	we	could	not	foresee	the	future,	we	could	guess	that	new	formats	and	new	tools	
were	coming.”	 Id.	By	emphasizing	 the	 function	of	 resources,	Berring	and	Vanden	Heuvel	hoped	 to	
prepare	students	to	continue	to	use	and	evaluate	new	resources	and	access	methods	as	they	became	
available.
	 73.	 Id.	The	introduction	of	Bloomberg	Law	to	the	legal	market	is	just	such	an	example.	As	they	
explore	the	options	available	on	Bloomberg	Law,	students	will	have	to	use	their	existing	knowledge	of	
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¶24	 From	 a	 learning	 theory	 perspective,	 the	 challenge	 of	 designing	 a	 legal	
research	course	that	conveys	all	 that	 information	is	daunting	because	of	the	way	
that	 knowledge	 develops	 in	 the	 human	 brain.	 According	 to	 one	 explanation	 of	
human	cognitive	architecture,	a	person	can	generally	hold	no	more	than	seven	new	
pieces	of	information	in	working	memory.74	“[B]ecause	working	memory	is	most	
commonly	 used	 to	 process	 information	 in	 the	 sense	 of	 organizing,	 contrasting,	
comparing,	or	working	on	that	information	in	some	manner,	humans	are	probably	
only	 able	 to	 deal	 with	 two	 or	 three	 items	 of	 information	 simultaneously	 when	
required	to	process	rather	than	merely	hold	information.”75

¶25	Not	only	is	the	working	memory	limited	in	the	number	of	pieces	of	infor-
mation	it	can	hold,	it	is	also	limited	in	its	duration.	Studies	suggest	that	the	brain	
is	able	to	hold	information	in	working	memory	for	only	ten	to	twenty	seconds.76	
To	hold	information	for	longer,	the	information	must	move	from	working	mem-
ory	to	long-term	memory.	This	transfer	of	information	is	“the	most	critical	process	
of	all	 the	 information	processing	 to	 those	who	are	 interested	 in	 learning.”77	The	
process	of	making	meaning	from	information	helps	learners	to	retain	information.	
“[T]he	 more	 ‘deeply’	 information	 is	 processed,	 the	 more	 likely	 it	 is	 to	 be	
remembered.”78

¶26	 How	 is	 information	 processed	 deeply?	 According	 to	 schema	 theory,	 the	
long-term	memory	stores	knowledge	in	the	form	of	a	schema	that	“categorizes	ele-
ments	of	 information	according	to	 the	manner	 in	which	they	will	be	used.”79	 In	
other	words,	for	information	to	move	from	working	memory	to	long-term	mem-
ory,	the	student	needs	to	develop	a	schema	in	which	to	store	the	information.	The	
schema	may	be	newly	created,	or	it	may	relate	to	an	existing	schema.	This	is	likely	
why	 encouraging	 students	 to	 relate	 new	 information	 to	 information	 that	 they	
already	know	is	an	effective	teaching	strategy.80	The	more	comfortable	a	person	is	
using	a	schema,	the	more	automatic	using	that	schema	may	be,	the	more	working	
memory	may	be	available	for	new	information	and	learning.81	“From	an	instruc-

citators	on	the	LexisNexis	and	Westlaw	platforms	to	learn	and	evaluate	the	efficacy	of	the	Bloomberg	
Law	citator.
	 74.	 John	Sweller	et	al.,	Cognitive Architecture and Instructional Design,	10	eduC. psyChol. reV.	
251,	252	(1998).
	 75.	 Id.
	 76.	 smith & rAgAn,	supra	note	23,	at	21.
	 77.	 Id.
	 78.	 Id.	Some	might	say	that	deeper	processing	of	information	is	associated	with	the	higher-order	
cognitive	skills	of	Bloom’s	taxonomy.
	 79.	 Sweller	et	al.,	supra	note	74,	at	255.
	 80.	 The	use	of	a	schema	can	be	distinguished	from	the	strategy	of	scaffolding.	Scaffolding	gener-
ally	refers	to	the	support	that	a	learner	may	receive	from	a	teacher	or	a	fellow	student	in	learning.	A	
“student’s	partner	could	also	provide	a	coaching	and	scaffolding	role	.	.	.	.	The	teacher	did	not	take	
an	intentional	role	in	providing	conceptual	or	metacognitive	scaffolding,	but	provided	support	when	
it	 was	 requested.”	 Jan	 Herrington	 &	 Ron	 Oliver,	 An Instructional Design Framework for Authentic 
Learning Environments,	eduC. teCh. res. & deV.,	Sept.	2000,	at	23,	40.	“Students	benefit	 from	the	
opportunity	to	articulate,	reflect	and	scaffold	with	a	partner,	and	they	will	seek	these	opportunities	
covertly	if	they	are	not	available	by	design.”	Id.	at	42.
	 81.	 “With	 automation,	 familiar	 tasks	 are	 performed	 accurately	 and	 fluidly,	 whereas	 unfamil-
iar	 tasks—that	partially	 require	 the	automated	process—can	be	 learned	with	maximum	efficiency	
because	the	working	memory	is	available.”	Sweller	et	al.,	supra	note	74,	at	258.
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tional	 design	 perspective,	 it	 follows	 that	 designs	 should	 not	 only	 encourage	 the	
construction	 of	 schemas,	 but	 also	 the	 automation	 of	 schemas	 that	 steer	 those	
aspects	of	a	task	that	are	consistent	from	problem	to	problem.”82

¶27	Another	 theory	 is	based	on	mental	models,	which	are	 like	 schemata,	but	
which	also	“contain	information	about	task	demands	and	task	performances	that	
are	used	for	problem	solving.”83	In	short,	information	stored	in	long-term	memory	
is	organized,	and	good	teaching	creates	opportunities	for	students	to	undertake	the	
organizational	process	of	moving	information	from	working	memory	to	long-term	
memory.	To	put	that	theory	in	the	context	of	legal	research	pedagogy,	as	students	
encounter	and	interact	with	new	resources,	which	may	include	learning	not	only	
the	name	for	the	resource	but	also	how	the	source	is	created,	its	authority,	how	to	
access	and	use	 the	 source,	and	how	to	properly	cite	 the	 source,	 they	are	creating	
schemata	or	mental	models	for	the	new	information.

¶28	 Creating	 opportunities	 for	 students	 to	 build	 schemata	 in	 which	 related	
sources	 are	 explicitly	 compared	 may	 help	 students	 more	 quickly	 learn	 resources	
and	 move	 that	 knowledge	 from	 working	 to	 long-term	 memory.	 Drill	 problems,	
though	generally	out	of	favor,84	may	also	allow	students	to	practice	research	skills	
so	that	aspects	of	the	use	of	particular	resources	become	automatic,	increasing	the	
availability	of	working	memory	to	consider	a	research	problem.	For	example,	after	
developing	a	schema	and	a	bit	of	research	practice,	students	may	automatically	seek	
the	“current-as-of”	 information	 for	 a	 statute	 or	 regulation,	 while	 a	 student	 just	
learning	 about	 statutes	 will	 more	 likely	 have	 to	 stop	 and	 consider	 the	 question:	
“What	next?”	before	remembering	to	check	the	currentness	of	a	statute.

¶29	What	 does	 all	 of	 this	 mean	 for	 the	 development	 of	 a	 pedagogy	 for	 legal	
research?85	Keep	in	mind	that	pedagogy	has	two	definitions.	One	refers	to	“the	art	
or	 profession	 of	 teaching,”	 while	 the	 second	 refers	 to	 “preparatory	 training	 or	
instruction.”86	 A	 more	 complete	 definition	 of	 pedagogy	 as	 an	 art	 or	 profession	
describes	it	as	the	“study	of	teaching	methods,	including	the	aims	of	education	and	

	 82.	 Id.
	 83.	 smith & rAgAn,	supra	note	23,	at	21.
	 84.	 “All	evidence,	from	the	laboratory	and	from	extensive	case	studies	of	professionals,	indicates	
that	 real	 competence	 only	 comes	 with	 extensive	 practice.	 .	 .	 .	 The	 instructional	 task	 is	 not	 to	‘kill’	
motivation	by	demanding	drill,	but	 to	 find	 tasks	 that	provide	practice	while	at	 the	 same	time	sus-
taining	interest.”	John	R.	Anderson	et	al.,	Applications and Misapplications of Cognitive Psychology to 
Mathematics Education,	tex. eduC. reV.,	Summer	2000,	at	21–22.
	 85.	 Consideration	of	learning	theory	in	the	law	librarian	literature	is	typically	discussed	in	terms	
of	student	learning	styles	or	pedagogy,	though	Kristin	Gerdy	properly	uses	the	term	andragogy	to	refer	
specifically	to	adult	learners.	Gerdy,	supra	note	7,	at	73.	Law	librarians	are	concerned	about	whether	
students	are	able	to	successfully	integrate	research	skills.	In	her	historical	review	of	the	development	
of	the	theory	of	andragogy,	Sharan	Merriam	explains:

The	 five	assumptions	underlying	andragogy	describe	 the	adult	 learner	as	 someone	who	(1)	has	
an	 independent	 self-concept	 and	 who	 can	 direct	 his	 or	 her	 own	 learning,	 (2)	 has	 accumulated	
a	 reservoir	of	 life	 experiences	 that	 is	 a	 rich	 resource	 for	 learning,	 (3)	has	 learning	needs	closely	
related	to	changing	social	roles,	(4)	is	problem-centered	and	interested	in	immediate	application	
of	knowledge,	and	(5)	is	motivated	to	learn	by	internal	rather	than	external	factors.

	Sharan	Merriam,	Andragogy and Self-Directed Learning: Pillars of Adult Learning Theory,	in	the neW 
updAte on Adult leArning theory	5	(2001).
	 86.	 AmeriCAn heritAge diCtionAry of the english lAnguAge	1299	(5th	ed.	2011).



232 LAW LIBRARY JOURNAL Vol. 104:2  [2012-19]

the	ways	in	which	such	goals	may	be	achieved.	The	field	relies	heavily	on	educa-
tional	psychology,	or	theories	about	the	way	in	which	learning	takes	place.”87	The	
development	of	a	pedagogy	of	legal	research,	then,	refers	to	more	than	simply	the	
teaching	of	legal	research.	It	includes	the	study	of	teaching	methods	as	well	as	the	
instructional	goals	that	are	set	for	law	students,	and	it	encourages	the	consideration	
of	learning	theory	from	other	fields,	such	as	educational	psychology,	to	ensure	that	
students	have	 the	best	 learning	experiences	possible.	Paul	Callister	has	called	 for	
open	 dialogue	 and	 scholarly	 engagement	 within	 the	 law	 librarian	 professional	
community	 regarding	 the	 “underlying	 pedagogy	 at	 the	 heart	 of	 legal	 research	
instruction.”88

Benefits of Resource-Based Learning

¶30	Law	students	will	benefit	from	the	constructivist,	resource-based	learning	
approach,	 particularly	 if	 elements	 of	 problem-based	 learning	 are	 included.	
Unfortunately,	 the	 limited	 time	 available	 for	 basic	 or	 first-year	 legal	 research	
instruction	does	not	provide	enough	opportunity	for	students	to	be	exposed	to	the	
number	and	variety	of	problems	that	would	be	necessary	to	meet	first-year	legal	
research	requirements.89	However,	a	resource-based	approach	may	incorporate	the	
use	of	limited	real	or	realistic	problems	to	increase	student	interest	and	the	sense	
that	research	skills	are	relevant	to	their	future	needs.	Providing	students	with	a	mix	
of	tasks	that	allows	for	the	practice	necessary	to	automate	research	skills	and	also	
encourages	the	development	of	schemata	or	mental	models	regarding	research	is	
critical.	Those	tasks	should	include	a	variety	of	instructional	formats	and	types—
ranging	 from	 drill	 exercises90	 to	 computer-assisted	 legal	 instruction	 to	 in-class	
group	assignments	to	individual	problems.	The	mix	of	tasks	should	optimally	pro-
mote	“not	rote	learning	but	learning	with	understanding.”91	Students	should	have	
adequate	 opportunities	 to	 engage	 with	 resources,	 such	 that	 the	 use	 of	 those	
resources	becomes	automatic.

	 87.	 Edwin	A.	Peel,	Pedagogy,	enCyClopAediA britAnniCA,	http://www.britannica.com/EBchecked
/topic/448410/pedagogy	(last	visited	Feb.	13,	2012).
	 88.	 Callister,	supra	note	22,	at	192,	¶	4.	General	educational	pedagogical	theories,	such	as	con-
structivism	or	behaviorism,	may	underlie	a	legal	research	instructor’s	decision	to	emphasize	a	biblio-
graphic	or	process-based	approach	to	legal	research	(though	she	may	not	realize	it	if	she	has	not	stud-
ied	educational	philosophy).	A	constructivist	approach	would	lend	itself	to	process-based	teaching.
	 89.	 See	Nancy	P.	Johnson,	Best Practices: What First-Year Law Students Should Learn in a Legal 
Research Class,	28	legAl referenCe serViCes Q.	77	(2009).
	 90.	 So-called	treasure	hunt	research	exercises,	in	which	the	student	researcher	is	given	a	problem	
with	a	clear	and	correct	answer,	 enabling	 the	 researcher	 to	 self-check	 the	accuracy	of	 the	 research	
process,	may	also	be	described	as	“drill	and	kill.”	For	example,	student	researchers	could	be	asked	to	
find	particular	cases	from	particular	courts	and	decided	on	particular	dates,	to	familiarize	them	with	
the	digest	 system.	Proponents	of	 the	 treasure	hunt	point	 to	 students’	 ability	 to	gain	confidence	 in	
their	skills	as	well	as	the	automation	of	research	skills.	The	treasure	hunt	exercise	is	complemented	
by	the	process-type	problem,	which	often	does	not	have	a	clear-cut	answer.	Proponents	of	the	process	
problem	believe	that	the	problems	present	students	with	realistic	research	experiences,	particularly	
learning	to	address	the	indeterminacy	of	legal	research.
	 91.	 Anderson	et	al.,	supra	note	84,	at	31.
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¶31	A	full	discussion	of	legal	pedagogy	should	include	a	major	determinant	in	
the	success	of	any	pedagogy:	the	motivation	of	the	learner.	Resource-based	learning	
techniques	 are	 particularly	 appropriate	 for	 adult	 learners,	 who	 benefit	 from	 the	
motivational	aspects	of	the	pedagogy.	Student	motivation	is	increased	“when	they	
believe	that	the	outcome	of	learning	is	under	their	control.”92	Law	students	should	
“learn	 most	 effectively	 when	 new	 information	 is	 connected	 to	 and	 built	 upon	 a	
student’s	prior	knowledge	and	real-life	experiences,”	and	students	“tend	to	do	well	
when	allowed	 to	have	 some	control	over	 the	 learning	environment,	and	respond	
best	to	collaborative	learning	environments.”93	For	a	pedagogy	of	legal	research	to	
be	successful,	 it	must	at	a	high	 level	activate	student	 interest	 in	 learning.	Interest	
may	be	generated	a	number	of	ways,	ranging	from	explicit	application	of	problems	
and	learning	to	real	life	to	involving	students	in	the	creation	of	their	own	educa-
tional	goals.94	“Students	encouraged	to	ask	questions	[when	introduced	to	a	new	
topic	 of	 study]	 will	 learn	 more	 than	 a	 group	 of	 students	 deprived	 of	 this	
opportunity.”95	Most	important,	“there	is	almost	universal	consensus	that	only	the	
active	learner	is	a	successful	learner.”96

¶32	 Resource-based	 learning	 reflects	 elements	 of	 both	 process	 and	 biblio-
graphic	 methods	 of	 teaching	 legal	 research.	 For	 example,	 students	 may	 be	 given	
problem-based	projects	(which	require	them	to	read	through	facts	and	determine	
which	 resources	 to	 consult	 to	 answer	 the	 question,	 akin	 to	 a	 process-oriented	
approach),97	but	instructors	are	also	encouraged	to	“make	the	resources	part	of	the	
culture	 of	 [their]	 teaching	 and	 learning,”	 advice	 which	 would	 be	 expected	 to	
accompany	a	bibliographic	approach	to	teaching.98

¶33	Resource-based	learning	is	a	pedagogy	particularly	suited	to	legal	research	
courses.	Although	legal	research	courses	may	be	taught	with	an	emphasis	on	biblio-
graphic	 instruction	 or	 with	 an	 emphasis	 on	 the	 research	 process,	 in	 both	 cases	
students	 need	 to	 develop	 and	 build	 skills	 using	 resources	 to	 become	 successful	
researchers.	The	need	to	be	conversant	with	basic	resources	exists	for	all	researchers,	
whether	 they	 are	 planning	 on	 print	 or	 electronic	 research.	 Additionally,	 legal	

	 92.	 Hmelo-Silver,	supra	note	27,	at	241.
	 93.	 Gershon	Tenenbaum	et	al.,	Constructivist Pedagogy in Conventional On-Campus and Distance 
Learning Practice: An Exploratory Investigation,	11	leArning & instruCtion	87,	90	(2001).
	 94.	 Goal	 setting,	 like	 asking	 students	questions	 at	 the	beginning	of	 a	 learning	experience,	 can	
raise	student	interest.	Unfortunately,	instructional	designers,	“especially	those	who	hold	deterministic	
beliefs	and	set	goals	about	learning,”	have	a	difficult	time	allowing	students	to	generate	goals.	Id.	at	
108.	Perhaps	the	discomfort	experienced	by	instructional	designers	arises	from	distrust	that	students	
will	generate	adequate	goals	and	fear	that	students	will	not	be	able	to	reevaluate	and	amend	goals	as	
they	may	be	found	wanting.	This	is	contrary	to	the	resource-based	learning	goal	of	developing	stu-
dents’	metacognitive	skills.
	 95.	 Gall,	supra	note	43,	at	716.
	 96.	 Anderson	 et	 al.,	 supra	 note	 84,	 at	 32.	 Though	 it	 is	 tempting	 for	 instructors	 to	 take	 the	
approach	that	“you	can	lead	a	horse	to	water,	but	you	can’t	make	it	drink,”	such	an	attitude	is	self-
defeating	 and	 overlooks	 an	 instructor’s	 responsibility	 to	 create	 an	 educational	 environment	 that	
motivates	students.
	 97.	Maharg	&	Paliwala,	supra	note	10,	at	100.
	 98.	 Id.	at	102.
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research	classes	also	provide	instructors	with	an	opportunity	to	teach	students	how	
to	approach	both	new,	unknown	problems	and	new,	unknown	resources.99

Course Design Decisions

¶34	When	creating	and	teaching	a	class,	a	teacher’s	path	is	filled	with	choices.	
Although	 some	 of	 those	 choices	 may	 be	 dictated—consciously	 or	 not—by	 the	
pedagogical	 theory	 espoused	 by	 the	 instructor,	 other	 choices	 may	 stem	 from	
instructional	or	institutional	mandates.	Instructional	or	pedagogical	choices	may	
be	as	basic	as	whether	to	begin	with	electronic	or	paper	resources,	or	they	may	be	
more	complicated,	such	as	how	to	implement	an	electronic	web	course.	Underlying	
teaching	decisions	are	choices	about	content—what	must	be	 included,	and	what	
the	teacher	believes	students	should	“know”	on	completing	the	course.

¶35	For	many	courses,	including	research	courses,	there	are	textbooks	readily	
available.	A	“good”	textbook	may	be	chosen	based	on	popularity,	the	institutional	
affiliation	of	its	author,	or	the	instructional	biases	underlying	the	textbook.100	For	
example,	a	professor	may	be	tempted	to	use	The Process of Legal Research	because	
the	 title	 suggests	 a	 process	 emphasis,	 rather	 than	 a	 bibliographic	 instruction	
emphasis.	Selecting	a	 textbook	without	 first	 considering	course	design,	however,	
may	lead	the	instructor	to	invest	in	a	book	that	doesn’t	support	his	instructional	
choices.

¶36	 The	 following	 sections	 describe	 some	 of	 these	 choices,	 first	 addressing	
theoretical	concerns	regarding	the	development	of	instructional	goals,	the	imple-
mentation	of	instructional	strategies	that	provide	students	guidance	and	support	
in	 their	 work,	 and	 course	 evaluation,	 and	 then	 offering	 suggestions	 regarding	
praxis.	 Suggestions	 cover	 syllabus	 design,	 assignments,	 and	 student	 assessment.	
The	analysis	that	follows	presumes	a	loosely	constructivist	pedagogy.

Setting goals

¶37	The	first	step	in	planning	a	course,	whether	it	is	doctrinal	or	focuses	on	a	
skill	such	as	research	or	drafting,	is	to	identify	learning	goals.	This	critical	step	is	
not	as	obvious	as	it	sounds.	To	begin	with,	what	are	learning	goals?	Learning	goals	
are	the	goals	that	a	student	should	have	achieved	on	successful	completion	of	the	
course.	Sounds	like	nonsense,	right?	Rephrasing	that	definition	makes	the	meaning	
a	bit	more	apparent,	and	much	more	helpful:	A	student	should	be	able	to	perform	

	 99.	 Berring’s	discussion	of	 the	“functional	approach	 to	 legal	 information,”	 in	which	research-
ers	understand	the	nature	of	the	information	itself,	not	the	specific	format	in	which	it	is	delivered,	
is	germane	to	the	changing	nature	of	the	delivery	of	information	today.	Berring,	supra	note	2,	at	3.	
Student	researchers—and	law	librarians—are	constantly	adjusting	to	changing	formats	and	changing	
interfaces.	The	WestlawNext	platform	and	concomitant	debate	are	one	example	of	the	ongoing	nature	
of	change.	See Ronald	E.	Wheeler,	Does WestlawNext Really Change Everything? The Implications of 
WestlawNext on Legal Research,	103	lAW libr. J.	359,	2011	lAW libr. J.	23.
	 100.	 The	 commonly	 used	 textbooks	 are	 identified	 in	 the	 literature.	 Ann	 Hemmens,	 Advanced 
Legal Research Courses: A Survey of ABA-Accredited Law Schools,	94	lAW libr. J.	209,	228–29,	2002	lAW 
libr. J.	17,	¶¶	49–50.	See also	Nancy	P.	Johnson,	Should You Use a Textbook to Teach Legal Research?,	
103	 lAW libr. J.	 415,	 428–35,	 2011	 lAW libr. J.	 26,	¶¶	 48–85	 (reviewing	 a	 number	 of	 recent	 legal	
research	texts).
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the	 course	 learning	 goals,	 meeting	 certain	 performance	 standards,	 on	 successful	
completion	of	a	course.	An	instructor	who	is	hopeful	that,	by	the	end	of	the	class,	
students	will	be	able	to	recognize	that	a	federal	regulation	is	the	proper	source	to	
consult	to	answer	a	research	question	and	to	locate	the	regulation	on	point	for	the	
research	 problem,	 may	 have	 as	 a	 learning	 goal	 that	 students	 will	 understand	 the	
authority	 of	 federal	 regulations	 and	 be	 able	 to	 navigate	 the	 Code of Federal 
Regulations,	 including	the	steps	necessary	for	updating.	Setting	 learning	goals	 for	
students	before	commencing	the	course	will	more	likely	ensure	that	the	instruction	
will	meet	the	goals.	Ideally,	an	instructor’s	overall	course	goals	are	met	by	the	sub-
sidiary	goals	associated	with	units	and	individual	lessons.

¶38	Recognizing	the	importance	of	course	goals	is	relatively	easy,	but	how	does	
one	generate	those	course	goals?	It	depends.	The	guiding	question	is	what	the	stu-
dent	should	be	able	to	do	(or	know)	at	the	end	of	the	course.	Does	the	course	pre-
pare	 the	 student	 for	 a	 subsequent	 course?	Are	 there	 several	 sections	of	 the	 same	
course	taught,	such	that	the	students	across	all	sections	should	have	a	core	common	
experience	or	knowledge?	Should	the	students	who	complete	the	course	be	able	to	
meet	skills/knowledge	levels	of	peers	at	other	institutions?	A	first-year	criminal	law	
course,	for	example,	raises	all	of	these	questions—the	course	may	prepare	students,	
at	a	basic	level,	for	a	subsequent	criminal	procedure	course.	There	may	be	multiple	
sections	of	the	course	in	one	institution,	and	all	the	students	should	likely	be	able	
to	define	mens rea	and	actus reus,	regardless	of	the	theoretical	biases	of	the	instruc-
tors.	At	least	one	meeting	of	all	the	course	instructors	will	help	ensure	that	they	all	
address	 the	 basic	 issues.	Additionally,	 the	 students	 are	 likely	 paying	 their	 tuition	
with	the	expectation	that	they	will	 learn	what	they	need	to	know	to	pass	the	bar	
exam	and	successfully	practice	law;	this	expectation	stems	from	a	reasonable	belief	
that	all	accredited	law	schools	will	teach	certain	core	materials.101	These	same	ques-
tions	arise	in	the	context	of	research	courses.

¶39	One	of	the	easiest	ways	to	identify	learning	goals	is	to	consider	educational	
standards.	Although	states	have	developed	educational	standards	and	goals	for	stu-
dents	in	elementary	and	secondary	education,102	such	standards	and	goals	have	not	
been	developed	for	law	students.103	In	the	law	school	context,	educational	standards	

	 101.	 Student	 expectations	 are	 complex.	 A	 professor	 may	 reasonably	 guess	 that	 students	 will	
expect	to	learn	materials	necessary	for	passing	the	bar	exam	and	successfully	practicing	law.	But	other	
factors	may	affect	students’	expectations	as	well.	A	student’s	reasons	and	motivations	for	enrolling	in	a	
course—at	as	basic	a	level	as	whether	the	course	was	required	or	an	elective—may	affect	the	student’s	
enthusiasm	and	goals.	For	example,	a	student	taking	a	one-credit	weekend	research	course	because	
that	one	credit	will	enable	the	student	to	graduate	that	semester	may	simply	want	to	“get	through	it,”	
while	a	student	electing	to	take	an	advanced	research	course	to	prepare	for	a	summer	job	or	externship	
may	bring	different	expectations.
	 102.	 State	 standards	 exist	 for	 many	 subjects	 and	 for	 every	 grade.	 In	 New	 York	 State,	 for	
example,	standards	are	meant	to	help	teachers	identify	what	their	students	need	to	know	and	be	able	
to	do	 in	order	 to	 succeed	on	mandatory	 state	 testing.	New York State Learning Standards and Core 
Curriculum,	nysed.goV	(last	updated	Jan.	23,	2012),	http://www.emsc.nysed.gov/ciai/cores.html.
	 103.	 One	 could	 argue	 that	 the	 minimum	 standards	 for	 law	 students	 have	 been	 set	 by	 the	
multistate	bar	examination,	as	that	test	is	the	most	common	shared	experience	of	law	students	across	
the	country.	That	exam,	however,	does	not	address	research	skills.
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are	in	their	infancy.104	Absent	external	standards	that	have	been	ratified	by	an	insti-
tution	such	as	the	American	Bar	Association	or	the	Association	of	American	Law	
Schools,	an	instructor	in	a	research	course	may	begin	by	identifying	any	commu-
nity	standards	that	may	exist.105	Thankfully,	tools	exist	to	assist	in	the	development	
of	course	goals	for	research	courses.

¶40	Professional	associations,	such	as	AALL,	may	provide	guidance.	Following	
the	release	of	 the	MacCrate	Report,	 the	AALL	Research	Instruction	Caucus	pro-
duced	 the	 Core Legal Research Competencies,	 setting	 forth	 the	 information	 that	
students	 should	 know	 about	 researching	 by	 the	 time	 they	 graduate	 from	 law	
school.106	Another	source	to	consider	is	professional	literature	on	the	subject.	For	
example,	 Nancy	 Johnson	 memorialized	 her	 view	 of	 what	 first-year	 law	 students	
should	learn,	based	on	her	twenty-five	years	of	teaching.107	On	the	premise	that	a	
syllabus	 will	 reflect	 learning	 goals,	 one	 might	 also	 consult	 syllabi	 for	 research	
courses.	These	may	be	accessed	by	searching	the	World	Wide	Web,108	by	conferring	
with	colleagues	in	person,	or	by	soliciting	syllabi	on	a	listserv.

¶41	Generating	goals	for	a	first-year	legal	research	course	does	not	have	to	be	
complicated.109	Goals	are	written	with	student	performance	in	mind.	When	gener-
ating	a	set	of	goals,	start	with	an	idea	of	what	students	should	know,	or	what	they	
should	be	able	to	do,	and	then	consider	Bloom’s	taxonomy	and	the	verbs	associated	
with	the	different	cognitive	thinking	levels.	For	example,	for	a	lesson	about	using	
annotated	 statutes,	 a	 lower-level	 goal	 might	 be	 that	 students	 will	 be	 able	 to	
“describe	the	types	of	annotations	one	may	find	in	an	annotated	statute.”	A	higher-
level	goal	might	be	 that	 students	will	be	able	 to	“evaluate	whether	an	annotated	
statute	or	an	official	code	would	be	a	more	appropriate	resource	to	consult,	given	
a	variety	of	circumstances.”

¶42	When	developing	a	class,	an	instructor	may	find	it	easier	to	develop	micro-
level	goals	(e.g.,	at	the	lesson	level,	as	in	the	example	above)	and	then	build	them	
up	 to	macro-level	 goals,	 such	as	“students	will	be	able	 to	 consult	 a	 state	 statute,	
using	search/index	terms	to	identify	the	relevant	section(s),	and	evaluate	the	stat-
ute	to	determine	its	applicability	to	a	research	question	and	the	currentness	of	the	
statute.”	Others	may	find	it	easier	to	begin	with	broad	learning	goals	and	break	the	
broad	 goals	 down	 into	 component	 goals.	 However	 developed,	 learning	 goals	

	 104.	 The	 American	 Bar	 Association	 sets	 forth	 standards	 and	 Rules	 of	 Procedure	 for	
Approval	of	Law	Schools,	which	are	relevant	for	law	school	accreditation,	but	those	standards	are	not	
very	helpful	for	designing	learning	goals.	See	Am. bAr Ass’n,	supra	note	17.
	 105.	 This	 discussion	 presupposes	 an	 instructor	 who	 is	 either	 new	 to	 teaching	 research	 or	
who	is	teaching	a	new	course.	A	veteran	teacher	with	significant	experience	may	benefit	from	consid-
ering	instructional	goals,	but	may	not	need	to	do	much	work	to	identify	community	standards.
	 106.	 Core legAl reseArCh CompetenCies,	 supra	 note	 69.	 Because	 the	 competencies	 express	
ideal	student	knowledge	on	graduation,	they	may	have	limited	value	for	determining	what	should	be	
included	in	a	first-year	legal	research	course.	Presumably	some	of	the	knowledge	or	skills	captured	by	
the	competencies	would	be	learned	in	later	law	school	courses	or	activities.
	 107.	 Johnson,	supra	note	89.
	 108.	 E.g.,	 AALL’s	 Foreign,	 Comparative,	 and	 International	 Special	 Interest	 Section	 makes	
syllabi	available.	2011	Syllabi	and	Course	Materials	Database,	available at	http://www.aallnet.org/sis
/fcilsis/syllabi.html	(last	visited	Mar.	22,	2012).
	 109.	 Goals	 for	 an	 advanced	 legal	 research	 course	 would	 be	 different,	 because	 students	 in	 an	
advanced	course	are	presumably	more	experienced	than	first-year	law	students.
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should	be	made	explicit	to	students,	so	they	know	what	to	expect	to	learn.110	It	may	
be	 that	one	class	 session	has	 several	goals—or	even	 several	 separate	 lessons.	The	
goals	(and	lessons)	presented	in	one	day	of	instruction	may	address	several	topics.	
Ideally,	no	single	 lesson	should	be	broken	up	into	two	class	sessions,	but	a	 larger	
goal	may	have	subsidiary	lessons	that	span	two	class	sessions.	In	such	a	case,	spend-
ing	a	minute	or	two	to	review	the	prior	lesson	is	a	good	use	of	class	time.

¶43	 Once	 the	 learning	 goals	 are	 set,	 the	 instructor	 may	 engage	 in	 backward	
planning,	 identifying	 the	 intermediate	 steps	 necessary	 to	 reach	 the	 educational	
goal.111	For	example,	if	students	should	learn	how	to	locate	cases	using	a	digest,112	
the	instructor	needs	to	plan	when	in	the	course	to	introduce	the	subject	of	digests.	
To	understand	or	use	a	digest,	a	student	needs	to	understand	the	elements	of	a	case	
and	the	working	of	the	reporter	systems.	Consequently,	the	introduction	of	digests	
should	happen	after	the	introduction	of	cases.113

¶44	The	logical	sequencing	of	learning	goals	for	a	course	will	ideally	be	reflected	
in	a	course	 syllabus.114	Though	goals	may	be	 inferred	 from	the	 syllabus,	a	better	
practice	is	to	state	them	explicitly.	A	syllabus	may	contain	a	section	called	“Course	
Goals,”	in	which	the	instructor	describes	what	students	will	learn	in	the	class.	The	
syllabus	 may	 then	 be	 broken	 down	 into	 units	 (e.g.,	 cases,	 statutes,	 secondary	
sources),	 and	 each	 unit	 and	 individual	 lesson	 should	 have	 its	 own	 objectives.	
Consistently	 generating	 learning	 goals	 and	 expectations	 regarding	 what	 students	
will	take	away	from	a	unit	or	lesson	ensures	that	students	know	how	to	meet	the	
course	goals.115

	 110.	 When	 learning	 goals	 are	 made	 explicit	 to	 learners,	 learners	 are	 better	 able	 to	 evaluate	
their	progress	toward	reaching	the	goals	and	may	be	able	to	adjust	accordingly.
	 111.	 See, e.g.,	 Bay	 Area	 School	 Reform	 Collaborative,	 Inquiry	 in	 Curriculum	 Design	 3	 (Oct.	
5,	1999	 rev.),	http://www.sfsu.edu/~teachers/download/Inquiryframework.pdf.	This	 is	one	example	
of	the	abundant	pedagogical	materials	provided	for	K–12	educators	that	are	freely	available	on	the	
web.	Though	some	adaptation	of	the	materials	may	be	necessary	for	adults,	many	of	the	core	instruc-
tional	strategies	or	planning	ideas	are	sound.	
	 112.	 “Unfortunately,	 most	 students	 do	 not	 share	 the	 professors’	 passions	 for	 the	 West	 key	
number	system.	Some	students	never	really	understand	digests,	which	is	unfortunate	because	digests	
provide	an	effective	and	efficient	method	for	 finding	cases.”	Johnson,	supra	note	89,	at	85.	Though	
students	may	not	understand	the	digest	system	as	it	appears	in	print,	students	using	the	online	inter-
face	for	the	LexisNexis	and	Westlaw	case	digest	systems	may	stumble	across	the	value	of	these	systems	
by	clicking	on	the	hyperlinks.	How	the	new	WestlawNext	interface	will	affect	student	searchers’	use	of	
the	West	digest	system	remains	to	be	studied.
	 113.	 Students	 come	 to	 research	 class	 familiar	 with	 the	 idea	 of	 cases,	 at	 least,	 even	 if	 they	 have	
never	seen	a	written	judicial	opinion	prior	to	their	first	day	of	law	school.	They	are	much	less	likely	
to	have	interacted	with	a	digest	system.	Keeping	in	mind	that	it	is	easier	for	students	to	learn	when	
building	on	existing	knowledge,	beginning	with	cases	and	following	with	digests	is	appropriate.
	 114.	 In	 his	 interesting	 discussion	 of	 Bloom’s	 taxonomy,	 Callister	 includes	 a	 table	 relating	
learning	types	(Bloom’s	taxonomy	levels)	to	research	competencies	and	activities.	He	explains	that	“it	
is	the	beginning	of	a	syllabus.”	Callister,	supra	note	22,	at	218,	¶	43.	Though	his	table	is	quite	useful,	
particularly	with	regard	to	assessment	ideas,	others	might	find	it	more	helpful	to	develop	a	syllabus	
beginning	with	learning	goals	(closely	related	to	his	student	competencies),	rather	than	with	learning	
types.	His	chart	 suggests	 that	 learning	 is	a	 linear	process,	 in	which	students	begin	with	 lower-level	
thinking	and	move	ultimately	to	higher-level	thinking	tasks.	In	fact,	learning	often	involves	revisiting	
prior	knowledge	to	build	new	knowledge	and	skills.
	 115.	 On	the	other	hand,	too	much	emphasis	on	course	goals	can	be	detrimental.

Publication	of	pre-specified	learning	outcomes	in	course	materials	may	inadvertently	stifle	creativ-
ity	and	originality	in	both	staff	and	students.	Used	rigidly,	there	is	a	danger	that	learning	outcomes	
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¶45	Bloom’s	taxonomy	can	be	useful	when	generating	learning	goals	because	
the	cognitive	skills,	from	the	lowest	level	of	thinking	to	the	highest,	are	associated	
with	verbs	describing	student	learning	behaviors.116	Associating	learning	goals	with	
particular	 student	 behaviors	 will	 enable	 both	 the	 student	 and	 the	 instructor	 to	
evaluate	 whether	 the	 learning	 goal	 has	 been	 met.	 For	 example,	 the	 lowest	 level	
cognitive	skill	of	remembering	can	be	associated	with	the	verb	“recall,”	so	 that	a	
student	who	has	participated	in	a	lesson	about	case	law	research	ought	to	be	able	
to	recall	the	component	parts	of	a	judicial	opinion	by	the	end	of	the	lesson.	A	sec-
ondary	 benefit	 of	 clearly	 stated	 learning	 goals	 is	 that	 they	 encourage	 student	
engagement	with	the	material.	Learning	goals	may	both	make	clear	to	students	the	
lacunae	 in	 their	 knowledge	 and	 provide	 students	 with	 the	 ability	 to	 assess	 their	
own	progress	toward	filling	in	the	gaps.

Instructional Strategies

¶46	Educational	training	materials	suggest	that,	after	identifying	learning	goals,	
an	instructor’s	next	step	in	designing	a	course	is	the	selection	of	an	instructional	
strategy	or	strategies	(also	called	instructional	methods).117	Instructional	strategies	
are	described	in	a	variety	of	ways.	A	brief	and	simple	definition	is	“decisions	about	
teaching	sequences	and	tactics.”118	Johnson	and	Aragon,	who	developed	an	online	
master’s	degree	program	in	human	resources,	identified	the	following	strategies	as	
necessary	in	creating	an	effective	learning	environment:	(1)	address	individual	dif-
ferences,	 (2)	 motivate	 the	 student,	 (3)	 avoid	 information	 overload,	 (4)	 create	 a	
real-life	context,	(5)	encourage	social	interaction,	(6)	provide	hands-on	activities,	
and	(7)	encourage	student	reflection.119	For	purposes	of	this	discussion,	 instruc-
tional	strategies	are	the	approaches	and	decisions	made	by	an	instructor	to	ensure	
that	students	are	able	to	engage	with,	comprehend,	and	learn	material.

¶47	Strategies	used	 in	 the	classroom	may	vary	depending	on	 the	goal	of	 the	
lesson.120	 Although	 constructivist	 theory	 places	 a	 premium	 on	 the	 preexisting	
knowledge	of	the	learner	and	places	the	instructor	in	the	position	of	facilitator,	the	
instructor	may	choose	to	use	direct	instruction.	Another	strategy	might	be	to	ask	
students	to	“think,	pair,	share.”	In	this	type	of	exercise,	students	are	given	a	research	

become	the	driver	of	classroom	interactions	and	prevent	discussion	of	ideas	or	questions	that	do	
not	clearly	relate	to	the	set	outcomes	for	the	course/module.

	Angela	 Maher,	 Learning Outcomes in Higher Education: Implications for Curriculum Design and 
Student Learning,	3	J. hospitAlity, leisure, sport & tourism eduC.	42,	49	(2004).
	 116.	 Overbaugh	&	Schultz,	supra	note	60.
	 117.	 See	smith & rAgAn,	supra	note	23,	at	6.
	 118.	 ryAn et Al.,	supra	note	16,	at	47.
	 119.	 Scott	 D.	 Johnson	 &	 Steven	 R.	 Aragon,	 An Instructional Strategy Framework for Online 
Learning Environments,	100	neW direCtions for Adult And Continuing eduCAtion	31,	34	(2003).
	 120.	 Searching	 Google	 for	 instructional	 strategies	 provides	 over	 a	 million	 results	 that	
may	inspire	instructors	as	they	plan	their	classes.	Although	many	online	course	design	materials	are	
hosted	by	school	districts,	 some	universities	and	colleges	of	education,	not	 to	mention	other	non-
profit	sites,	make	course	design	materials,	 including	goal-setting	and	instructional	strategies,	 freely	
available.	See generally	Glossary	of	Instructional	Strategies,	http://glossary.plasmalink.com/glossary.
html	(last	updated	Aug.	28,	2010)	(containing	988	instructional	strategies);	Saskatoon	Public	Schools,	
Instructional	Strategies	Online,	http://olc.spsd.sk.ca/de/pd/instr/index.html	(last	visited	Jan.	3,	2011)	
(links	from	this	page	describe	direct	 instruction,	 interactive	 instruction,	 indirect	 instruction,	 inde-
pendent	study,	experiential	learning,	and	instructional	skills).
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problem	 and	 a	 set	 amount	 of	 time	 to	 think	 about	 the	 problem	 independently.	
Students	then	pair	up	to	discuss	the	problem,	and	finally	a	couple	of	student	pairs	
are	invited	to	share	their	answers	with	the	class.	In	a	research	context,	the	answer	
might	 be	 a	 research	 process,	 such	 as,	 “We	 started	 with	 the	 United States Code 
Annotated,	but	we	realized	that	we	needed	a	regulation,	so	we	turned	to	the	Code of 
Federal Regulations,	which	had	our	answer.	Last,	we	updated	the	regulation	on	the	
Internet.”

¶48	Encouraging	students	to	put	their	understanding	of	a	subject	 into	action	
using	a	graphic	organizer	is	another	valuable	instructional	strategy.	Graphic	orga-
nizers	are	“visual	displays	 teachers	use	 to	organize	 information	 in	a	manner	 that	
makes	the	information	easier	to	understand	and	learn.”121	An	example	of	a	graphic	
organizer	is	a	T	chart	(a	chart	with	two	columns	and	a	heading	or	question	on	top),	
which	 may	 be	 used	 for	 comparisons.122	 For	 example,	 students	 often	 wonder	
whether	 LexisNexis	 or	 Westlaw	 is	 “better.”	 Asking	 students	 to	 test	 the	 services,	
evaluate	 their	citator	products	(a	higher-order	skill),	and	chart	 the	results	 in	a	T	
chart	allows	them	to	more	deeply	process	information.	Assigning	students	to	create	
or	 use	 a	 graphic	 organizer	 encourages	 them	 to	 develop	 metacognitive	 skills—
“help[ing]	students	work	through	the	ideas	and	connections.”123

¶49	Strategies	often	involve	the	creation	of	a	product.	The	learning	product	may	
be	intangible,	such	as	the	think-pair-share	response,	or	it	may	be	tangible,	such	as	
a	chart	comparing	Shepard’s	to	KeyCite.	These	learning	products	may	be	used	by	
both	the	instructor	and	the	student	to	evaluate—or	assess—learning.124	The	learn-
ing	product,	such	as	an	answer	to	a	question	or	follow-up	question,	may	be	infor-
mally	assessed.	An	answer	to	a	written	exam	may	be	formally	assessed.

¶50	 One	 of	 the	 more	 difficult	 tasks	 in	 teaching	 is	 evaluating	 student	 under-
standing.	A	major	source	of	this	difficulty	is	that	the	process	of	evaluation	is	never	
complete.	 While	 teaching,	 whether	 acting	 as	 a	 facilitator	 or	 providing	 direct	
instruction,	 an	 instructor	 must	 continually	 assess	 student	 comprehension	 and	
interaction	with	the	material.	When	the	students	are	quiet,	does	that	reflect	deep	
contemplation	of	a	higher-order	question,	or	does	it	mean	they	are	intently	reading	
the	latest	celebrity	antics	on	Facebook?	How	does	an	instructor	find	the	right	bal-
ance	when	part	of	the	class	understands	the	lesson	and	would	be	able	to	perform	

	 121.	 Gloria	 A.	 Dye,	 Graphic Organizers to the Rescue! Helping Students Link—and 
Remember—Information,	 32	 teAChing exCeptionAl Children	 72,	 72	 (2000)	 (quoting	 e.l. meyen 
et Al., strAtegies for teAChing exCeptionAl Children in inClusiVe settings	132	(1996)).	Graphic	
organizers	may	be	especially	useful	for	teaching	students	relational	knowledge.	See	Vonnie	M.	DiCecco	
&	Mary	M.	Gleason,	Using Graphic Organizers to Attain Relational Knowledge from Expository Text,	35	
J. leArning disAbilities	306	(2002).
	 122.	 Graphic	 organizers	 are	 often	 used	 in	 elementary	 and	 secondary	 education,	 and	 many	
are	 freely	 available	 on	 the	 web.	 See	 Houghton	 Mifflin	 Harcourt,	 Classroom	 Resources:	 Graphic	
Organizers,	http://www.eduplace.com/graphicorganizer/	(last	visited	Nov.	30,	2011).
	 123.	 Niedringhaus,	supra	note	37,	at	117.
	 124.	 The	 Carnegie	 Report	 uses	 different	 language;	 rather	 than	 providing	 interim	 assess-
ment,	the	instructor	coaches	students,	“providing	guidance	and	feedback.”	sulliVAn et Al.,	supra	note	
2,	 at	61.	Whichever	 language	 is	used,	 the	pedagogical	purpose	 is	 that	 students	 receive	 feedback	on	
their	performance	as	they	are	learning,	so	they	can	engage	in	the	metacognitive	analysis	necessary	to	
improve	their	performance.
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the	learning	goal	and	the	rest	of	the	class	does	not	and	would	not?	If	an	instructor	
is	 not	 evaluating	 student	 success,	 both	 informally	 and	 formally,	 she	 is	 not	 even	
going	to	begin	to	ask	these	critical	questions.

Assignments, Rubrics, and Assessment

¶51	Assignments,	rubrics,	and	assessment	are	 integrally	related.	They	may	be	
imagined	as	three	sides	of	a	triangle:	each	side	is	necessary	for	the	triangle	to	exist,	
and	though	the	sides	may	look	a	lot	alike,	they	are	distinguishable.

Assignments

¶52	 For	 purposes	 of	 this	 discussion,	 an	 assignment	 is	 a	 task	 assigned	 by	 an	
instructor,	the	function	of	which	is	to	reinforce	the	learning	objective	for	a	particu-
lar	lesson	or	unit.	A	few	example	assignments	include	answering	a	research	ques-
tion,	 writing	 a	 description	 of	 a	 research	 process,	 or	 participating	 in	 an	 online	
course	discussion.	The	assignment	should	reflect	the	instructor’s	learning	goals;	an	
assignment	that	relates	to	a	subject	or	issue	unrelated	to	the	learning	goals	is	likely	
a	waste	of	time.125	Assignments	are	typically	listed	in	a	syllabus,	and	the	portion	of	
the	course	grade	that	is	attributable	to	a	particular	assignment	is	also	made	clear	in	
the	syllabus.

Rubrics

¶53	Instructional	rubrics	are	rarely	seen	in	law	school;126	they	are,	however,	very	
helpful	 in	 making	 clear	 to	 students	 an	 instructor’s	 expectations	 about	 perfor-
mance.	An	instructional	rubric	is	a	short	document—ideally	one	or	two	pages—
that	“giv[es]	students	informative	feedback	about	their	works	in	progress	and	.	.	.	
give[s]	detailed	evaluations	of	their	final	products.”127	Generally,	a	rubric	is	orga-
nized	as	a	table,	with	assignment	quality	along	one	axis	and	particular	criteria	for	
the	assignment	along	the	other.	The	rubric	should	be	generated	by	the	instructor	
and	distributed	to	the	students	at	or	about	the	same	time	as	the	assignment.

¶54	Rubrics	have	several	instructional	benefits.	The	first	is	clarity.	Students	and	
instructor	 alike	 should	 see	 the	 alignment	 of	 the	 learning	 goals	 with	 the	 criteria	
described	in	the	rubric.	Students	undertake	assignments	with	a	clearer	understand-
ing	of	their	instructor’s	expectations,	and	the	rubric	encourages	the	instructor	to	
consider	whether	the	questions	asked	by	the	assignment	are,	in	fact,	the	questions	
the	instructor	intends	the	students	to	answer.	Students	appreciate	understanding	
in	advance	the	issues	of	concern	for	a	particular	assignment.128	If,	for	example,	an	

	 125.	 In	 addition	 to	 wasting	 students’	 time	 completing	 the	 task	 and	 the	 instructor’s	 time	
grading	or	reviewing	students’	work,	an	assignment	unrelated	to	course	goals	runs	the	risk	of	making	
students	think	of	all	the	assignments	in	a	course	as	a	waste	of	time—even	those	that	are	integral	to	
the	completion	of	the	course	goals.
	 126.	 Students	 in	 doctrinal	 courses	 are	 more	 likely	 to	 be	 given	 model	 answers	 or	 old	 exams	
for	practice,	rather	than	rubrics.	
	 127.	 Heidi	 Goodrich	 Andrade,	 What Do We Mean by Results? Using Rubrics to Promote 
Thinking and Learning,	eduC. leAdership,	Feb.	2000,	at	13,	13.
	 128.	 Gerdy	notes	that	“legal	research	teachers	must	not	only	create	 learning	outcomes	but	also	
publicize	them	by	providing	their	students	with	a	list	of	important	concepts	and	skills	that	they	will	



241ReSOURCe-BASed LeARNINg ANd COURSe deSIgNVol. 104:2  [2012-19]

instructor	 is	not	concerned	with	citation	style	 for	 in-class	assignments,	but	cares	
deeply	about	it	on	a	take-home	assignment	(and	grades	accordingly),	the	rubrics	
for	in-class	assignments	would	make	that	clear	to	students,	who	could	then	focus	
their	learning	energy	appropriately.

¶55	Rubrics	have	also	been	shown	to	support	student	learning.	Within	the	con-
text	of	a	constructivist	pedagogy,	a	rubric	encourages	students	to	develop	metacog-
nitive	skills.	As	noted	earlier,	students	may	have	difficulty	realizing	that	they	have	
found	“the	answer,”	or	sometimes	even	an	answer,	to	a	particular	research	question.	
When	using	a	rubric,	students	can	stop	and	evaluate	their	progress	toward	complet-
ing	an	assignment,129	encouraging	them	to	monitor	their	own	thinking	about	the	
assignments130	and	their	progress	toward	achieving	learning	goals.131	In	addition	to	
developing	metacognition,	rubrics	have	been	shown	to	improve	both	the	develop-
ment	of	content	learning	and	critical	thinking,	and	the	development	of	skills.132

Assessment

¶56	 The	 third	 leg	 of	 the	 triangle	 is	 assessment.133	 As	 discussed	 earlier,	 an	
instructor	 may	 assess	 student	 progress	 or	 understanding	 formally,	 with	 assign-
ments	and	examinations,	or	informally,	through	questioning.	Like	assignments	and	
rubrics,	assessment	should	reflect	learning	goals,	to	ensure	that	instructional	time	
and	student	out-of-class	work	time	are	both	being	used	to	promote	student	learn-
ing.	Assessments	 that	are	not	aligned	with	goals	are	neither	 fair	nor	equitable.134	

be	responsible	for	and	that	will	be	measured	in	an	assessment.	Presenting	this	information	‘up	front’	
is	key.”	Gerdy,	supra	note	38,	at	73–74,	¶	55.
	 129.	 Students	 who	 have	 not	 used	 rubrics	 in	 their	 prior	 education	 will	 benefit	 from	 a	 brief	
lesson	in	how	to	read	and	use	a	rubric.	I	have	used	rubrics	in	an	upper-division	legal	research	course,	
without	explicitly	describing	to	students	how	they	could	use	the	rubrics	to	their	advantage.	During	an	
office	visit	regarding	an	assignment,	a	student	indicated	that	it	would	have	affected	his	performance	
if	he	had	actually	read	the	rubric	in	advance	of	completing	the	assignment.	In	a	law	school	setting,	
students	may	also	benefit	from	participating	in	the	creation	of	a	rubric.
	 130.	 See	Andrade,	supra	note	127,	at	15.
	 131.	 James	 W.	 Pellegrino,	 Rethinking	 and	 Redesigning	 Curriculum,	 Instruction	 and	
Assessment:	What	Contemporary	Research	and	Theory	Suggests	6	 (Nov.	2006),	available at	http://
www.skillscommission.org/wp-content/uploads/2010/05/Rethinking-and-Redesigning.pdf.
	 132.	 Andrade,	 supra	 note	 127,	 at	 16.	 Although	 the	 studies	 involved	 middle	 school	 students,	
there	is	no	reason	to	believe	that	rubrics	would	not	provide	similar	value	to	law	students.
	 133.	 Gerdy	 describes	 assessment	 as	 answering	 two	 questions:	 “What	 have	 my	 students	
learned	and	how	well	have	 they	 learned	 it?	How	successful	have	 I	been	at	accomplishing	 the	goals	
and	objectives	I	have	set	(for	a	single	class	period,	a	particular	skills	set,	or	an	entire	course)?”	Gerdy,	
supra	note	38,	at	65,	¶	25.	 I	disagree	with	Gerdy’s	characterization	of	both	questions	as	 relating	 to	
assessment.	In	my	view,	the	question	of	student	learning	is	assessment.	The	second	question,	about	
the	instructor’s	success	at	accomplishing	goals	and	objectives,	is	course	evaluation.	Gerdy’s	discussion	
of	learner-centered	assessment,	however,	is	enlightening.	Id.	at	68–78,	¶¶	38–68.

Assessment	 of	 learning	 goals	 should	 not	 be	 confused	 with	 assessment	 of	 teaching	 goals	
(i.e.,	 course	 evaluation).	 If	 one’s	 teaching	 is	 to	 be	 observed	 and	 evaluated,	 whether	 for	 an	 annual	
evaluation,	promotion,	or	tenure,	it	is	advisable	to	review	the	evaluation	form	prior	to	the	scheduled	
observation.	 An	 example	 of	 a	 form	 used	 in	 the	 teaching	 development	 program	 at	 the	 University	
of	Missouri–Kansas	City	School	of	Law	(UMKC)	 is	 instructive.	UMKC	Law	Teaching	Observation	
Evaluation	Form,	http://law2.umkc.edu/faculty/profiles/glesnerfines/Classroom%20Observation%20
Form.pdf	(last	visited	Mar.	22,	2012).	
	 134.	 Lisewski	&	Settle,	supra	note	21,	at	109;	Pellegrino,	supra	note	131,	at	9.
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Additional	factors	to	consider	when	planning	assessment	in	a	legal	research	course	
include	whether	the	measurement	is	effective	(does	it	measure	what	it	purports	to	
measure),	 whether	 the	 assessment	 may	 be	 used	 to	 improve	 both	 teaching	 and	
learning,	and	whether	the	assessment	provides	a	snapshot	or	a	continuing	picture	
of	student	development	over	time.135

¶57	 Assessment	 may	 be	 used	 in	 a	 legal	 research	 class	 to	 both	 excite	 student	
interest	and	evaluate	students’	prior	knowledge	and	understanding.	A	preliminary	
assessment,	given	to	students	before	class	begins136	or	on	the	first	day	of	class,	offers	
several	benefits.	The	assessment	results	can	help	an	instructor	plan	the	amount	of	
time	necessary	to	adequately	address	required	topics.	It	may	also	help	an	instructor	
identify	 students	 who	 would	 be	 able	 to	 explain	 research	 process	 concepts	 or	
research	resources	to	other	students.137	Students,	upon	realizing	the	depth	of	their	
ignorance,	may	be	more	motivated	to	actively	participate	in	a	course.138	A	prelimi-
nary	assessment	may	complement	a	course’s	 final	assessment.	By	comparing	 the	
two	 assessments	 for	 a	 particular	 student,	 it	 is	 possible	 to	 evaluate	 the	 degree	 of	
improvement—the	student’s	success	at	achieving	the	course’s	learning	goals.139

¶58	 Assessment	 can	 be	 used	 to	 facilitate	 individualized	 instruction.	 Ideally,	
students	should	receive	feedback	on	all	 the	assessments	they	complete.	Feedback	
can	 be	 verbal	 correction	 of	 a	 misunderstanding	 demonstrated	 by	 a	 student’s	
answer	 to	 an	 in-class	 question.140	 Alternatively,	 it	 can	 take	 the	 form	 of	 detailed	
comments	 on	 a	 research	 exercise,	 perhaps	 combined	 with	 a	 model	 answer	 or	 a	
rubric.	Instructional	technologies	can	be	especially	useful	in	this	respect.141	Course	
management	systems	enable	instructors	to	provide	immediate	feedback	on	assess-
ments	by	including	specific	explanations	about	answers	and	why	they	are	(or	are	
not)	correct.	An	example	of	this	is	the	exercises	available	online	at	the	Center	for	
Computer-Assisted	 Legal	 Instruction	 (CALI).142	 Additionally,	 instructors	 may	
direct	students	to	particular	resources	that	would	improve	their	understanding	in	
an	area	in	which	they	failed	to	achieve	learning	goals.

	 135.	 Pellegrino,	supra	note	131,	at	8.
	 136.	 By	 giving	 an	 assessment	 as	 an	 assignment	 prior	 to	 the	 first	 class	 session,	 the	 instructor	
can	better	target	the	initial	class	session	to	the	students.	The	assessment	may	also	include	some	ques-
tions	that	will	help	the	instructor	remember	students’	names.
	 137.	 Encouraging	 students	 to	 explain	 difficult	 concepts	 to	 each	 other	 is	 an	 effective	
instructional	 strategy.	 Sometimes	 students	 are	 more	 attentive	 to	 and	 better	 able	 to	 understand	 an	
explanation	delivered	by	a	peer,	rather	than	by	an	instructor.	Conducting	a	pre-assessment	may	help	
target	students	who	bring	valuable	(and	accurate)	prior	knowledge	to	a	classroom.	Alternatively,	a	
pre-assessment	may	help	an	instructor	create	learning	groups.	Students	may	be	grouped	and	assigned	
different	tasks,	depending	on	the	prior	knowledge	they	bring	to	the	course.
	 138.	 The	 preliminary	 assessment	 may	 both	 gain	 students’	 attention	 and	 help	 them	 to	 see	
the	relevance	of	the	instructional	goals.	The	teaching	in	response	may	build	confidence	and	satisfac-
tion.	See	Niedringhaus,	supra	note	37,	at	115–16.
	 139.	 According	 to	 Ann	 Hemmens’s	 survey,	 only	 26.8%	 of	 advanced	 legal	 research	 courses	
use	a	research	exam	to	evaluate	students.	Hemmens,	supra	note	100,	at	234,	¶	58.	Hemmens’s	survey	
is	from	2000	though;	assessment	strategies	may	have	changed	since	then.
	 140.	 Green,	supra	note	6.
	 141.	 Pellegrino,	supra	note	131,	at	11–12.
	 142.	 CALI	 makes	 interactive,	 online	 lessons	 on	 a	 variety	 of	 topics	 available	 to	 law	 students.	A	
number	 of	 research	 skills	 lessons	 are	 available,	 some	 of	 which	 are	 targeted	 to	 specific	 subjects	 or	
jurisdictions.	See	CALI,	http://www.cali.org	(last	visited	Jan.	4,	2012).
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¶59	Final	examinations	are	a	typical	form	of	law	school	assessment.	Doctrinal	
law	school	courses,	particularly	those	in	the	first	year,	assess	students	primarily	by	
a	comprehensive	 final	exam	at	 the	end	of	 the	 semester.143	Some	 first-year	course	
professors	may	offer	students	 in	 first-year	courses	an	opportunity	 to	take	a	mid-
term	exam,	thus	giving	them	exposure	to	the	high-stakes	testing	that	is	typical	in	
law	school.

¶60	Other	options	may	exist	 for	assessing	students	 in	a	 legal	 research	course.	
Nancy	 Armstrong	 advocates	 that	 instructors	 of	 legal	 research	 courses	 consider	
implementing	an	oral	final	exam.	She	explains	that	the	goal	of	such	an	exam	is	to	
have	students	talk	about	research	techniques	or	actually	demonstrate	their	research	
strategies	and	skills.144	She	advises	instructors	who	wish	to	try	this	method	that	they	
should	estimate	the	amount	of	time	they	think	is	needed	to	complete	the	exam	and	
then	double	it.	When	proctoring	her	exams,	she	usually	schedules	students	for	one	
hour,	 with	 forty-five	 minutes	 spent	 working	 in	 the	 library	 and	 fifteen	 minutes	
debriefing	the	exam	together	in	the	office.145	Such	an	exam	may	please	learners	who	
have	a	variety	of	 learning	 styles,	but	 it	may	be	more	 time-consuming	 to	proctor	
than	a	more	typical	take-home	research	problem	set	or	pathfinder.

¶61	A	pedagogical	question	not	yet	discussed,	but	raised	by	assessment,	is	what	
constitutes	a	“right”	answer.	Assume	an	instructor	designed	a	question	that	would	
require	a	student	to	identify	a	section	in	the	Code of Federal Regulations,	read	the	
section,	and	provide	an	answer	to	a	legal	question.	If	the	instructor’s	pedagogical	
goal	is	simply	that	students	can	identify	appropriate	resources	and	navigate	those	
resources	when	 faced	with	a	 research	problem,	 the	 student	might	 earn	complete	
credit	for	identifying	a	proper	resource	and	locating	the	relevant	section(s)	in	the	
source,	 regardless	 of	 the	 accuracy	 of	 the	 answer	 to	 the	 legal	 question.	 Another	
instructor,	having	designed	the	same	question,	might	only	give	partial	credit	for	the	
same	student	answer,	on	the	basis	that	the	student	failed	to	correctly	read	and	ana-
lyze	the	source	when	answering	the	legal	question.	The	better	practice	would	be	to	
consider	 the	 accuracy	 of	 the	 analysis,	 at	 least	 in	 part	 because	 the	 use	 of	 legal	
resources	to	answer	questions	requires	analysis	and	evaluation	at	many	stages	in	the	
research	 process	 (developing	 the	 initial	 research	 query,	 reviewing	 results	 for	
responsiveness	to	the	problem,	revising	the	query).146	Proponents	of	the	opposing	
view	might	argue	that	the	legal	research	instructor’s	job	is	to	teach	research,	rather	
than	writing	and	analysis.	Regardless	of	the	pedagogical	perspective	of	the	instruc-
tor,	the	assessment	is	not	complete	if	it	does	not	include	adequate	feedback.147

	 143.	 According	 to	 Hemmens,	 advanced	 legal	 research	 courses	 are	 remarkably	 standardized	
in	their	methods	of	assessment.	Though	there	are	a	variety	of	assessment	options	used	in	advanced	
legal	research	courses,	88.7%	of	the	courses	use	library	exercises	or	research	assignments,	while	69%	
of	the	courses	require	students	to	create	pathfinders.	Hemmens,	supra	note	100,	at	234	tbl.15.
	 144.	 Nancy	 A.	 Armstrong,	 “Tell Me More About That . . .”: Using an Oral Exam as a Final 
Assessment Tool,	25	legAl referenCe serViCes Q.,	nos.	2/3,	2006,	at	117,	119.
	 145.	 Id.	at	119–20.
	 146.	 In	 the	 interest	 of	 transparency,	 students	 should	 understand—from	 instructions	 or	 a	
rubric—whether	or	not	the	accuracy	of	analysis	will	be	a	factor	in	the	grading	of	the	question.
	 147.	 Richard	 Higgins	 et	 al.,	 The Conscientious Consumer: Reconsidering the Role of Assess-
ment Feedback in Student Learning,	27	stud. in higher eduC.	53,	54	(2002).



244 LAW LIBRARY JOURNAL Vol. 104:2  [2012-19]

¶62	 Legal	 research	 courses	 are	 not	 required	 to	 follow	 the	 doctrinal	 course	
model	of	formal	assessment,	in	which	students	are	graded	based	solely	on	a	sum-
mative	 examination	 at	 the	 end	 of	 a	 course;	 they	 have	 a	 panoply	 of	 assessment	
options	available.148	A	student	could	be	assessed	based	on	his	performance	in	rela-
tion	to	instructor	questioning—the	student’s	answers	could	be	the	basis	of	a	higher	
grade	at	the	end	of	the	semester.	The	instructor	might	also	give	additional	assign-
ments	that	are	the	basis	of	the	student’s	final	grade.	Additional	assignments	could	
include	treasure	hunt	questions,	process-based	research	questions,	completion	of	
CALI	 lessons,	 or	 required	 “lab	 time”	 in	 which	 students	 are	 taught	 computer-
assisted	 legal	 research	 skills.	 The	 doctrinal	 course	 model	 provides	 students	 with	
little	or	no	feedback	about	their	progress	toward	achieving	learning	goals;	a	well-
designed	 legal	 research	 course	 should	 provide	 students	 with	 ongoing	 feedback,	
encouraging	the	development	of	schemata	and	metacognitive	skills.

Conclusion

¶63	The	pedagogy	of	legal	research	is	an	important	issue	for	law	librarians	to	
consider,	 in	 no	 small	 part	 because	 law	 librarians	 are	 experts	 in	 legal	 research,	
including	the	resources	and	strategies	that	may	best	be	used	to	answer	a	research	
question.	 Even	 without	 formal	 pedagogical	 training,	 law	 librarians	 can	 improve	
their	 teaching	by	reading	professional	 literature	and	engaging	 in	 the	burgeoning	
conversation	about	teaching.	By	considering	both	the	theory	of	teaching	strategies,	
such	as	the	use	of	scaffolding,	schema	theory,	and	the	role	of	questioning,	as	well	
as	the	practical	application	of	teaching	strategies,	such	as	the	think-pair-share	tech-
nique	and	related	questioning	strategies,	law	librarians	can	improve	their	effective-
ness	in	the	legal	research	classroom.	Further,	by	articulating	course	design	decisions	
through	 learning	 goals	 and	 the	 use	 of	 rubrics	 and	 assessments,	 legal	 research	
instructors	can	provide	students	with	helpful	 tools	 for	developing	metacognitive	
skills,	enabling	students	to	continue	to	improve	their	 legal	research	skills	 later	 in	
law	school.

	 148.	 The	 options	 implemented	 may	 be	 limited	 by	 the	 type	 of	 class	 offered;	 an	 advanced	
legal	research	course	with	an	enrollment	of	fourteen	students	lends	itself	to	different	assessment	tools	
than	a	first-year	basic	legal	research	course	with	an	enrollment	of	sixty	(or	more)	students.
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¶1	WikiLeaks	has	become	one	of	the	world’s	most	controversial	web	sites.	In	
posting	confidential	and	classified	information	from	governments,	businesses,	and	
organizations	around	the	world,	it	has	become	a	target	for	those	in	power.	Others	
have	vigorously	defended	the	web	site,	saying	it	promotes	and	defends	the	ideals	of	
a	 free	press	and	 free	 speech	 that	are	vital	 to	democracy.	For	 librarians	generally,	
WikiLeaks	 represents	 a	 new	 source	 for	 information	 that	 might	 otherwise	 be	
unavailable.	However,	how	this	 information	was	acquired	can	present	significant	
legal	and	ethical	problems	for	its	users.

¶2	 This	 article	 examines	 WikiLeaks	 from	 a	 legal	 and	 a	 library	 perspective.	
While	the	legal	status	or	problems	of	WikiLeaks	in	other	countries	is	occasionally	
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mentioned,	it	is	devoted	solely	to	the	legal	status	of	WikiLeaks	in	the	United	States	
and	concerns	only	the	legal	status	of	the	web	site,	Julian	Assange,	and	the	organiza-
tion	with	 regards	 to	 the	 information	posted	 there.	 It	does	not	address	Assange’s	
other	legal	troubles	or	the	status	of	WikiLeaks	in	other	nations,	except	incidentally.	
The	 last	 part	 of	 the	 article	 discusses	 some	 of	 the	 issues	 WikiLeaks	 presents	 for	
librarians,	particularly	those	of	using	WikiLeaks	as	a	source	for	useful	and	other-
wise	unavailable	 information.	No	solutions	are	offered—the	issues	are	raised	for	
the	purposes	of	awareness	and	debate.

Background

¶3	WikiLeaks	describes	itself	as	“a	not-for-profit	media	organisation.”1	Formed	
in	2007,	the	organization	publishes	“original	source	material”	and	news	stories	on	
its	web	site.2	WikiLeaks	claims	it	is	based	on	“the	defence	of	freedom	of	speech	and	
media	publishing,	the	improvement	of	our	common	historical	record	and	the	sup-
port	of	the	rights	of	all	people	to	create	new	history.”3	It	sees	itself	as	a	news	orga-
nization	and	an	outlet	for	whistle-blowers.	Although	it	presents	its	news	stories	in	
a	Wikipedia-like	style,	it	has	no	relation	to	Wikipedia.	Despite	its	name,	WikiLeaks	
is	not	a	wiki,	so	general	users	cannot	edit	documents.4

¶4	Since	its	inception,	the	web	site	has	stirred	controversy	for	its	publication	of	
documents	“of	political,	diplomatic,	or	ethical	significance.”5	This	has	included,	in	
many	cases,	publishing	documents	that	have	been	classified	by	governments.	The	
web	site	accepts	anonymous	sources	of	information	and	vets	this	information	for	
accuracy	and	authenticity.6	The	web	site	contains	“a	high	security	anonymous	drop	
box	fortified	by	cutting-edge	cryptographic	information	technologies,”7	and	places	
a	high	value	on	anonymity	and	protection	of	its	sources:

We	use	traditional	investigative	journalism	techniques	as	well	as	more	modern	technol-
ogy-based	methods.	Typically	we	will	do	a	forensic	analysis	of	the	document,	determine	the	
cost	of	forgery,	means,	motive,	opportunity,	the	claims	of	the	apparent	authoring	organisa-
tion,	and	answer	a	set	of	other	detailed	questions	about	the	document.	We	may	also	seek	
external	verification	of	the	document.8

¶5	One	of	the	most	important	features	of	WikiLeaks,	from	a	legal	perspective,	
is	that	it	claims	it	does	not	solicit	information.	It	sees	itself	as	a	site	for	enabling	

	 1.	 About,	WiKileAKs,	http://www.wikileaks.ch/About.html	(last	visited	Jan.	4,	2012)	[hereinaf-
ter	About WikiLeaks].
	 2.	 Id.
	 3.	 Id.
	 4.	 Id.
	 5.	 Wikileaks: Submissions,	WiKileAKs,	archived version available at	http://web.archive.org/web
/20080419013425/http://www.wikileaks.org/wiki/Wikileaks:Submissions	 (last	 visited	 Jan.	 27,	 2012)	
(as	of	this	writing	the	current	WikiLeaks	site	has	no	active	submissions	page).
	 6.	 Submissions,	WiKileAKs,	http://www.wikileaks.org/Submissions	(last	visited	Jan.	9,	2012).
	 7.	 About WikiLeaks,	supra	note	1.
	 8.	 Id.
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whistle-blowing.	 Rather	 than	 go	 directly	 to	 the	 press,	 whistle-blowers	 can	 go	 to	
WikiLeaks,	and	WikiLeaks	can	then	leak	to	the	press	and	public	at	large.9

¶6	The	web	site’s	“home,”	the	Internet	host	Bahnhof,	is	currently	located	in	a	
bomb	shelter	 in	the	mountains	of	Sweden.10	Because	of	 its	 troubles	and	interna-
tional	scope,	the	web	site	has	multiple	URLs	and	has	moved	over	time,	but	is	cur-
rently	 available	 at	 both	 http://www.wikileaks.org	 and	 http://www.wikileaks.ch.	
Most	notably,	WikiLeaks	at	one	point	moved	its	site	to	Amazon.com’s	servers	fol-
lowing	 an	 attack	 by	 a	 hacker	 on	 its	 old	 servers.	Amazon	 then	 ousted	WikiLeaks,	
claiming	WikiLeaks	did	not	follow	Amazon’s	terms	of	service.11

¶7	 When	 Amazon	 ousted	 WikiLeaks,	 a	 group	 of	 hackers	 calling	 themselves	
“Anonymous”	 targeted	 the	 web	 sites	 of	 Amazon	 and	 other	 companies	 that	 had	
stopped	 working	 with	 WikiLeaks,	 such	 as	 Paypal,	 MasterCard,	 and	 Bank	 of	
America,	along	with	critics	of	WikiLeaks	like	Senator	Joseph	Lieberman	and	former	
vice	presidential	candidate	Sarah	Palin,	with	distributed	denial	of	service	(DDoS)	
attacks,	designed	to	shut	the	sites	down.12	The	attack	against	Amazon	was	not	suc-
cessful,	but	Paypal	was	down	for	a	time.13	It	does	not	appear	that	WikiLeaks	was	
responsible,	but	the	organization	said	the	attacks	reflected	public	opinion	in	sup-
port	of	WikiLeaks.14	Indeed,	the	attacks	seem	to	have	been	a	coordinated	effort	by	
hackers	 who	 supported	 WikiLeaks’	 cause.15	 In	 July	 2011,	 sixteen	 people	 in	 the	
United	States	and	five	in	Europe	were	arrested	for	their	alleged	roles	in	the	cyber	
attacks.16

¶8	The	public	face	of	WikiLeaks	is	Julian	Assange,	an	Australian	publisher,	jour-
nalist,	and	former	computer	hacker.	His	status	in	the	United	States	indicates	how	
divisive	 a	 figure	he	has	become:	U.S.	officials	have	 called	 for	his	 arrest,	 and	Vice	
President	 Joseph	 Biden	 has	 characterized	 him	 as	 a	 terrorist,17	 but	 he	 was	 voted	
Readers’	Choice	for	Time	magazine’s	2010	Person	of	the	Year.18	As	of	this	writing,	
he	resides	in	England	while	appealing	an	order	of	extradition	to	Sweden	on	charges	

	 9.	 Id.
	 10.	 W.J.	Hennigan,	Wikileaks’ New Home Is in a Former Bomb Shelter,	l.A. times: teChnology	
(Dec.	 2,	 2010,	 11:07	 A.m.),	 http://latimesblogs.latimes.com/technology/2010/12/wikileaks-bahnhof
-amazon.html.
	 11.	 Id.;	 W.J.	 Hennigan,	 Amazon Says It Dumped Wikileaks Because It Put Innocent People 
in Jeopardy,	 l.A. times: teChnology	 (Dec.	 2,	 2010,	 6:40	 p.m.),	 http://latimesblogs.latimes.com
/technology/2010/12/amazon-wikileaks-servers.html.
	 12.	 Sean-Paul	 Correll,	 ’Tis the Season of DDoS—WikiLeaks Edition,	 pAndAlAbs blog (Dec.	 4,	
2010),	http://pandalabs.pandasecurity.com/tis-the-season-of-ddos-wikileaks-editio/.
	 13.	 Georgina	Prodhan,	WikiLeaks Supporters’ Group Abandons Cyber Attacks,	reuters	(Dec.	11,	
2010),	http://af.reuters.com/article/cameroonNews/idAFLDE6BA05O20101211.
	 14.	 David	 Meyer,	 Wikileaks Refuses to Back, Condemn Anonymous Attack,	 zdnet uK	 (Dec.	
9,	 2010),	 http://www.zdnet.co.uk/blogs/communication-breakdown-10000030/wikileaks-refuses-to	
-back-condemn-anonymous-attacks-10021275/.
	 15.	 Prodhan,	supra	note	13.
	 16.	 Press	Release,	Fed.	Bureau	of	Investigation,	Sixteen	Individuals	Arrested	in	the	United	States	
for	 Alleged	 Roles	 in	 Cyber	 Attacks	 (July	 19,	 2011),	 http://www.fbi.gov/news/pressrel/press-releases	
/sixteen-individuals-arrested-in-the-united-states-for-alleged-roles-in-cyber-attacks.
	 17.	 Andrew	Ross	Sorkin,	A WikiLeaks Problem for Enforcers,	n.y. times,	Dec.	21,	2010,	at	B1.
	 18.	 Megan	 Friedman,	 Julian Assange: Readers’ Choice for TIME’s Person of the Year 2010,	 time 
neWsfeed	 (Dec.	 13,	 2010),	 http://newsfeed.time.com/2010/12/13/julian-assange-readers-choice-for
-times-person-of-the-year-2010.
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of	 sexual	 assault.19	 Assange	 claims	 the	 charges	 are	 false	 and	 politically	 moti-
vated.20

Legal troubles

¶9	The	nature	of	WikiLeaks	and	the	information	it	has	published	has	brought	
the	organization	into	direct	conflict	with	many	governments,	businesses,	and	orga-
nizations.	According	to	its	web	site,	“since	formation	in	2007,	WikiLeaks	has	been	
victorious	over	every	legal	(and	illegal)	attack,	including	those	from	the	Pentagon,	
the	Chinese	Public	Security	Bureau,	the	former	president	of	Kenya,	the	Premier	of	
Bermuda,	Scientology,	the	Catholic	&	Mormon	Church,	the	largest	Swiss	private	
bank,	and	Russian	companies.”21	Among	some	of	the	more	contentious	documents	
posted	on	WikiLeaks	are	more	than	91,000	U.S.	military	reports	related	to	the	war	
in	Afghanistan22	and	almost	400,000	reports	related	to	the	war	in	Iraq.23	On	April	
5,	2010,	WikiLeaks	released	one	of	 its	most	controversial	stories:	a	classified	U.S.	
military	video	of	a	helicopter	attack	in	Iraq	in	2007	that	resulted	in	the	death	of,	
among	others,	two	Reuters	correspondents.24

¶10	In	November	2010,	WikiLeaks,	along	with	several	newspapers	including	the	
New York Times,	 released	 250,000	 U.S.	 diplomatic	 cables.25	 Prior	 to	 the	 release,	
however,	Julian	Assange	sent	a	letter	to	the	U.S.	ambassador	to	the	United	Kingdom,	
offering	 to	consider	not	publishing	specific	 reports	or	names	 if	 the	U.S.	govern-
ment	believed	that	the	information	would	put	people	at	significant	risk	of	harm.26	
The	State	Department	responded	by	saying	that	publication	of	any	classified	mate-
rial	 would	 be	 a	 violation	 of	 federal	 law	 and	 demanded	 the	 return	 of	 the	 docu-
ments.27	 Once	 the	 documents	 were	 published,	 U.S.	 Secretary	 of	 State	 Hillary	
Clinton	stated	that	“this	disclosure	is	not	just	an	attack	on	America’s	foreign	policy	
interests,	it	is	an	attack	on	the	international	community.”28	As	a	result	of	this	inci-
dent	 and	 others,	 many	 U.S.	 government	 officials	 have	 condemned	WikiLeaks	 in	
strong	language.	One	of	the	strongest	condemnations	came	from	Peter	King,	chair-

	 19.	 Alan	Cowell	&	Ravi	Somaiya,	Assange’s Appeal Advances,	n.y. times,	Dec.	17,	2011,	at	A11.
	 20.	 Ravi	Somaiya,	From WikiLeaks Founder, a Barrage of Media Interviews,	n.y. times.Com	(Dec.	
17,	2010),	http://www.nytimes.com/2010/12/18/world/europe/18assange.html.
	 21.	 About WikiLeaks,	supra	note	1.
	 22.	 Afghan War Diary,	 WiKileAKs	 (July	 25,	 2010),	 http://wikileaks.org/wiki/Afghan_War
_Diary,_2004-2010.
	 23.	 Baghdad War Diary,	WiKileAKs,	http://wikileaks.org/irq	(last	visited	Jan.	23,	2012).
	 24.	 See	 Collateral Murder, 5 Apr 2010,	 WiKileAKs	 (Apr.	 5,	 2010),	 http://wikileaks.org/wiki
/Collateral_Murder,_5_Apr_2010.
	 25.	 Scott	Shane	&	Andrew	W.	Lehren,	Leaked Cables Offer a Raw Look Inside U.S. Diplomacy,	n.y. 
times,	Nov.	29,	2010,	at	A1.
	 26.	 Letter	 from	 Julian	 Assange	 to	 Ambassador	 Louis	 B.	 Susman	 (Nov.	 26,	 2010),	 available at	
http://www.fas.org/sgp/news/2010/11/wl-112610.pdf.
	 27.	 Letter	from	Harold	Hongju	Koh,	U.S.	Legal	Adviser,	to	Jennifer	Robinson	and	Julian	Assange	
(Nov.	27,	2010),	available at	http://media.washingtonpost.com/wp-srv/politics/documents/Dept_of
_State_Assange_letter.pdf.
	 28.	 Steven	Erlanger,	Many Europeans Find U.S. Attacks on WikiLeaks Puzzling,	n.y. times,	Dec.	
10,	2010,	at	A12.
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man	of	the	Homeland	Security	Committee	of	the	House	of	Representatives,	who	
called	WikiLeaks	a	foreign	terrorist	organization.29

¶11	On	November	29,	2010,	U.S.	Attorney	General	Eric	Holder	announced	that	
a	 criminal	 investigation	 was	 under	 way.30	 A	 federal	 grand	 jury	 was	 convened	 in	
Alexandria,	 Virginia,	 to	 consider	 possible	 charges	 against	 WikiLeaks	 and	 Julian	
Assange.31	 On	 December	 14,	 2010,	 a	 court	 order	 requested	 Twitter	 to	 turn	 over	
records	“for	 each	 account	 registered	 to	 or	 associated	 with	WikiLeaks,”	 under	 the	
authority	of	18	U.S.C.	§	2703(d)	(the	Stored	Wire	and	Electronic	Communications	
and	Transactional	Records	Access	Act).32	The	Twitter	order	and	related	documents	
were	filed	under	seal,	thus	making	them	unavailable	publicly.	However,	the	order	is	
available	on	WikiLeaks.33	The	American	Civil	Liberties	Union	moved	to	unseal	the	
documents	 and	 vacate	 the	 order,	 citing	 the	 constitutional	 issues	 involved.34	 On	
November	10,	2011,	the	district	court	held	that	the	Twitter	disclosure	order	did	not	
violate	the	Fourth	Amendment	or	due	process,	and	that	there	was	no	expectation	
of	privacy	 in	 their	 Internet	protocol	addresses	because	 its	privacy	policy	permits	
Twitter	to	retain	users’	IP	addresses.35

¶12	 To	 date,	 however,	 there	 have	 been	 no	American	 charges	 or	 prosecutions	
regarding	WikiLeaks	itself.	The	suspected	leaker	of	the	Afghanistan	war	documents,	
Army	Private	Bradley	Manning,	is	facing	a	court-martial.36

Financial troubles

¶13	While	they	have	been	unsuccessful	to	date,	the	legal	challenges	to	WikiLeaks	
have	 not	 been	 without	 consequence.	 The	 cost	 of	 defending	 the	 site	 has	 placed	
WikiLeaks	 in	 financial	 straits.	 According	 to	 the	 site,	 five	 major	 financial	 institu-
tions—Visa,	MasterCard,	PayPal,	Western	Union,	and	Bank	of	America—will	no	
longer	allow	donations	to	WikiLeaks,	blocking	over	ninety-five	percent	of	the	orga-
nization’s	donations.37	In	October	2011,	WikiLeaks	temporarily	suspended	publish-
ing	 operations	 and	 announced	 that	 without	 the	 lifting	 of	 the	 restrictions	 by	

	 29.	 Declan	McCullagh,	Congressman Wants WikiLeaks Listed as Terrorist Group,	CNET	(Nov.	28,	
2010),	http://news.cnet.com/8301-13578_3-20023941-38.html.
	 30.	 Mahmoud	 Kassem,	 Attorney General Holder Says U.S. Probing Leaks of Afghanistan 
Documents,	 bloomberg	 (July	 28,	 2010),	 http://www.bloomberg.com/news/2010-07-28/attorney
-general-holder-says-u-s-probing-leaks-of-afghanistan-documents.html.
	 31.	 Ed	Pilkington,	WikiLeaks: US Opens Grand Jury Hearing,	guArdiAn	(May	11,	2011),	http://
www.guardian.co.uk/media/2011/may/11/us-opens-wikileaks-grand-jury-hearing.
	 32.	 Order,	In re	Application	of	the	United	States	of	America	for	an	Order	Pursuant	to	18	U.S.C.	
§	2703(d),	Misc.	No.	10GJ3793	(E.D.	Va.,	Dec.	14,	2010),	available at	http://mirror.wikileaks.info/leak
/twitter-subpoena.pdf.
	 33.	 Id.
	 34.	 Motion	 of	 Jacob	 Applebaum	 et	 al.	 for	 Unsealing	 of	 Sealed	 Court	 Records,	 Misc.	 No.	
10GJ3793,	2011	WL	479748	(E.D.	Va.,	Jan.	26,	2011);	Kim	Zetter,	EFF, ACLU Challenge Feds’ WikiLeaks 
Twitter Probe,	 Wired.Com	 (Feb.	 8,	 2011,	 7:47	 p.m.),	 http://www.wired.com/threatlevel/2011/02
/groups-challenge-twitter-probe/.
	 35.	 In re	Application	of	the	United	States	of	America	for	an	Order	Pursuant	to	18	U.S.C.	2703(d),	
Misc.	Nos.	1:11-DM-3,	10-GJ-3793,	1:11-EC-3,	2011	WL	5508991	(E.D.	Va.,	Nov.	10,	2011).
	 36.	 Suspect in Leaks Case Moves One Step Closer to Court-Martial,	n.y. times,	 Jan.	20,	2012,	at	
A19.
	 37.	 Donate,	WiKileAKs,	http://shop.wikileaks.org/donate	(last	visited	Jan.	27,	2012).
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financial	services	companies	the	organization	would	shut	down	by	the	end	of	the	
year.38	Earlier	in	the	year,	the	site	opened	a	gift	shop	with	shirts,	bags,	and	other	
merchandise	with	the	WikiLeaks	logo	along	with	pictures	of	Assange	and	the	tag-
line	“Courage	is	contagious.”39	Assange	reportedly	sold	the	rights	to	his	autobiog-
raphy	for	an	alleged	$1.3	million	to	keep	the	site	afloat.40	However,	he	supposedly	
kept	his	advance	and	never	delivered	a	final	manuscript.41	With	the	help	of	a	ghost-
writer,	the	British	publisher	Canongate	released	Julian Assange: The Unauthorized 
Autobiography	in	September	2011.42

¶14	Whether	 or	 not	WikiLeaks	 survives	 or	 is	 embroiled	 in	 legal	 turmoil	 for	
years	to	come,	the	questions	it	raises	about	confidential	and	classified	information	
and	the	immediacy	of	electronic	disclosure	of	material,	along	with	the	confidenti-
ality	of	its	sources,	will	continue	to	be	relevant.	In	fact,	although	none	of	them	have	
yet	 garnered	 the	 attention	 that	WikiLeaks	 has,	 many	 copycats	 have	 sprung	 up.43	
The	questions	of	national	security	and	military	secrecy	versus	freedom	of	speech	
and	of	the	press,	combined	with	the	technological	advances	that	make	a	site	 like	
WikiLeaks	 possible,	 should	 be	 of	 great	 interest	 to	 librarians	 of	 all	 sorts	 and	 law	
librarians	in	particular.	The	applicable	law,	as	will	be	shown,	is	unsettled,	and	its	
application	to	WikiLeaks	is	challenging.

The Espionage Act

¶15	 Known	 formally	 as	 the	 Barbour	 Espionage	 Act,	 the	 Espionage	 Act	 was	
passed	 in	 1917	 and	 is	 currently	 codified	 at	 18	 U.S.C.	 §§	 793–798.	 An	 extensive	
study	of	 the	Espionage	Act	and	related	 laws	was	published	by	Harold	Edgar	and	
Benno	Schmidt,	Jr.,	in	1973.44	According	to	that	study,	the	Act	remains	substantially	
unchanged	 since	 its	 original	 adoption.45	 There	 has	 been	 little	 change	 in	 the	Act	
since	the	study	as	well.

¶16	The	portions	of	the	Espionage	Act	that	bar	the	dissemination	of	classified	
government	material	are	codified	at	18	U.S.C.	§	793.	The	law	specifically	deals	only	

	 38.	 Paul	 Sonne,	 WikiLeaks Near Closing—Website to Fight Blockade by Financial-Services 
Companies,	WAll st. J.,	Oct.	25,	2011,	at	B3.
	 39.	 Nicholas	 Jackson,	 In Need of Cash, WikiLeaks Opens Online Gift Shop,	 the AtlAntiC	
(Feb.	23,	2011,	10:17	A.m.),	http://www.theatlantic.com/technology/archive/2011/02/in-need-of-cash
-wikileaks-opens-online-gift-shop/71606.	 The	 gift	 shop	 can	 be	 seen	 at	 http://wikileaks.spreadshirt	
.com	(last	visited	Feb.	13,	2012).
	 40.	 Jeanne	 Whalen,	 Branding WikiLeaks—Assange Puts Mug on T-Shirts for Sale on Online 
Shop,	 WAll st. J.,	 Feb.	 23,	 2011,	 at	 B6.	 Cf.	 David	 Leigh,	 Julian Assange: The Unauthorized 
Autobiography—Review,	 guArdiAn	 (Sept.	 26,	 2011),	 http://www.guardian.co.uk/books/2011/sep/26
/julian-assange-unauthorised-autobiography-review/print	(stating	that	the	advance	was	£412,000,	or	
about	$635,000).
	 41.	 Leigh,	supra	note	40.
	 42.	 Id.
	 43.	 For	example,	OpenLeaks	(http://openleaks.net)	was	founded	in	September	2010	by	Daniel	
Domscheit-Berg,	a	former	WikiLeaks	spokesperson.	See	dAniel domsCheit-berg, inside WiKileAKs	
239	(Jefferson	Chase	trans.,	2011).
	 44.	 Harold	 Edgar	 &	 Benno	 C.	 Schmidt,	 Jr.,	 The Espionage Statutes and Publication of Defense 
Information,	73	Colum. l. reV.	929	(1973).
	 45.	 Id.	at	939.
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with	national	defense	information.	The	description	of	“information”	in	the	statute	
is	lengthy	and	seemingly	exhaustive	but	definitely	written	for	the	pre-Internet	era:	
“any	document,	writing,	code	book,	signal	book,	sketch,	photograph,	photographic	
negative,	blueprint,	plan,	map,	model,	instrument,	appliance,	or	note,	of	anything	
connected	with	the	national	defense	.	.	.	.”46

¶17	 The	 statute	 provides	 for	 a	 fine	 or	 imprisonment	 when	 a	 government	
employee	in	lawful	possession	of	information	“related	to	the	national	defense”	that	
“the	possessor	has	reason	to	believe	could	be	used	to	the	injury	of	the	United	States	
or	to	the	advantage	of	any	foreign	nation”	provides	that	information	“to	any	person	
not	 entitled	 to	 receive	 it.”	 Section	 793(c)	 allows	 for	 prosecution	 of	 persons	 who	
receive	this	information	as	long	as	the	recipient	knows	or	should	have	known	that	
the	source	violated	other	portions	of	the	Act.	Section	793(d)	prohibits	the	willful	
distribution	of	the	information,	while	section	793(f)	prohibits	negligent	distribu-
tion	of	the	information.

¶18	As	 some	scholars	have	pointed	out,	 section	793(e)	 is	“one	of	 the	 scariest	
statutes	 around.”47	 It	 prohibits	 distribution	 of	 classified	 defense	 information	 to	
anyone	not	entitled	to	receive	it.	These	scholars	note	that	the	statute	lacks	a	specific	
intent	requirement—one	does	not	need	to	intend	to	violate	the	law	to	have	violated	
it.48	 Theoretically,	 a	 person	 could	 be	 charged	 with	 a	 violation	 of	 section	 793(e)	
without	even	knowing	or	intending	to	break	the	law	or	distribute	classified	defense	
information.	Further,	section	793(e)	prohibits	the	retention	of	the	information	and	
failure	to	return	it.

New York Times Co. v. United States

¶19	The	most	significant	test	of	the	Espionage	Act	came	in	the	Pentagon	Papers	
case,	New York Times Co. v. United States.49	In	that	case,	the	Nixon	administration	
sought	to	block	the	New York Times	and	Wall Street Journal	from	publishing	a	top-
secret	Pentagon	document	detailing	U.S.	involvement	in	Vietnam	in	the	1960s.	The	
administration	argued	that	the	executive	branch	had	such	authority	if	it	could	show	
a	“grave	and	irreparable	danger”	in	the	publication	of	the	material.50

¶20	The	federal	district	court	held	that	the	government	had	not	met	this	high	
standard	for	prior	restraint.51	However,	the	Second	Circuit	left	in	place	a	temporary	
stay	blocking	publication,	remanding	to	the	lower	court	for	further	examination	of	
the	documents.52	The	U.S.	Supreme	Court,	in	a	per	curiam	opinion,	agreed	with	the	
district	court	and	held	that	the	government	“carries	a	heavy	burden	of	showing	jus-
tification	for	the	imposition	of	such	a	restraint.”53	Justice	Black,	in	his	concurrence,	

	 46.	 18	U.S.C.	§	793(c)	(2006)	(section	covering	receiving	or	obtaining	information).
	 47.	 See, e.g.,	Stephen	I.	Vladeck,	Inchoate Liability and the Espionage Act: The Statutory Framework 
and the Freedom of the Press,	 1	 hArV. l. & pol’y reV.	 219,	 223	 (2007)	 (quoting	 susAn buCKley, 
reporting on the WAr on terror: the espionAge ACt And other sCAry stAtutes	9	(2d	ed.	2006)).
	 48.	 Id.
	 49.	 403	U.S.	713	(1971).
	 50.	 Id.	at	732	(White,	J.,	concurring).
	 51.	 United	States	v.	N.Y.	Times	Co.,	328	F.	Supp.	324	(S.D.N.Y.	1971).
	 52.	 United	States	v.	N.Y.	Times	Co.,	444	F.2d	544	(2d	Cir.	1971).
	 53.	 N.Y.	Times	Co.	v.	United	States,	403	U.S.	at	714	(quoting	Organization	for	a	Better	Austin	v.	
Keefe,	402	U.S.	415,	419	(1971)).
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found	 the	government’s	demands	completely	at	odds	with	 the	 intent	of	 the	First	
Amendment	 guarantee	 of	 freedom	 of	 the	 press:	“The	 Government’s	 case	 here	 is	
based	on	premises	entirely	different	from	those	that	guided	the	Framers	of	the	First	
Amendment.”54	 Thus,	 the	 executive	 did	 not	 have	 the	 power	 or	 authority	 to	 bar	
publication.

¶21	Justice	Douglas	focused	on	the	language	of	the	Espionage	Act	and	found	it	
irrelevant	to	the	case	at	hand:	“It	is	apparent	that	Congress	was	capable	of	and	did	
distinguish	between	publishing	and	communication	in	the	various	sections	of	the	
Espionage	 Act.”55	 Section	 793	 does	 not	 use	 the	 word	 publication,	 but	 only	 bars	
those	who	“willfully	communicate.”56	The	government	argued	that	publication	was	
implicit	 in	 this	 wording,	 but,	 as	 Douglas	 noted,	 some	 chapters	 of	 the	 U.S. Code	
dealing	with	national	security	use	the	term	published	while	others	do	not.57	This	
distinction	evidenced	congressional	intent	to	exclude	publication	as	prosecutable	
behavior.	The	district	court	had	also	found	that	the	statute	did	not	apply	to	pub-
lishing.58	 A	 previously	 rejected	 version	 of	 section	 793	 that	 appeared	 in	 the	
Congressional Record	 was	 cited	 by	 the	 government	 to	 show	 congressional	 intent,	
but	Douglas	noted	that	the	provision	had	specifically	been	defeated	in	the	Senate.59	
In	other	concurrences,	Justice	White	discussed	the	legislative	history	and	intent	of	
the	 Espionage	 Act,	 making	 clear	 that	 he	 was	 unwilling	 to	 proscribe	 publication	
absent	some	legislation	enacted	by	Congress,60	and	Justice	Black	noted	as	well	that	
there	was	no	statute	barring	publication.61

¶22	 While	 the	 Pentagon	 Papers	 case	 was	 a	 loss	 for	 the	 government,	 Daniel	
Ellsberg,	a	U.S.	military	analyst,	was	charged	with,	among	other	offenses,	violating	
the	Espionage	Act	for	releasing	the	material	to	the	New York Times.	Ellsberg	turned	
himself	in	voluntarily.62	The	trial	judge	in	the	case	eventually	threw	out	the	charges	
after	revelations	 that	White	House	operatives	had	burglarized	Ellsberg’s	psychia-
trist	 and	 wiretapped	 conversations	 Ellsberg	 had	 with	 others	 about	 the	 Pentagon	
Papers.63	The	failed	prosecution	left	the	legal	issues	posed	by	Ellsberg’s	distribution	
of	the	documents	unresolved.

¶23	Ellsberg	has	met	with	Julian	Assange	and	seems	to	favor	WikiLeaks	and	its	
philosophy,	claiming	it	contributed	to	the	recent	downfall	of	dictators	in	Tunisia	
and	Egypt.64

	 54.	 Id.	at	717.
	 55.	 Id.	at	721.
	 56.	 Id.	at	720;	18	U.S.C.	§	793(e)	(2006).
	 57.	 403	U.S.	at	721.
	 58.	 United	States	v.	N.Y.	Times	Co.,	328	F.	Supp.	324,	328–30	(S.D.N.Y.	1971).
	 59.	 N.Y. Times Co. v. United States,	403	U.S.	at	721.
	 60.	 Id.	at	733–34,	740.
	 61.	 Id.	at	718.
	 62.	 Robert	Reinhold,	Ellsberg Yields, Is Indicted; Says He Gave Data to Press,	n.y. times,	June	29,	
1971,	at	1.
	 63.	 Judge William Byrne; Ended Trial over Pentagon Papers,	WAsh. post,	Jan.	15,	2006,	at	C9.
	 64.	 Henry	 J.	 Reske	 &	 Kathleen	 Walter,	 Ellsberg: WikiLeaks Helped Topple Despots,	 neWsmAx

.Com,	 Feb.	 22,	 2011,	 http://www.newsmax.com/InsideCover/Ellsberg-WikiLeaks-Helped-Topple
/2011/02/22/id/386924.
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United States v. Rosen

¶24	The	most	recent	decision	of	note	regarding	the	Espionage	Act,	United States 
v. Rosen,	comes	from	a	federal	district	court	in	Virginia	in	2006.65	In	that	case,	two	
members	of	 the	American	 Israel	Public	Affairs	Committee	 (AIPAC),	a	pro-Israel	
lobbying	organization	in	Washington,	D.C.,	were	prosecuted	under	the	Act.	While	
neither	of	them	had	a	security	clearance,	they	obtained	a	piece	of	intelligence	con-
cerning	terrorist	activities	in	Asia	and	the	government’s	proposed	response	from	a	
Defense	Department	analyst.	They	allegedly	orally	communicated	this	information	
to	a	member	of	the	media	and	were	charged	with	violating	the	Espionage	Act.

¶25	The	defendants	challenged	the	constitutionality	of	the	statute,	arguing	that	
the	 statute	 was	 vague,	 that	 it	 violated	 the	 First	 Amendment’s	 guarantee	 of	 free	
speech,	and	that	 it	was	overbroad.66	The	court	noted	that	 the	statute’s	“litigation	
history	is	sparse,”	but	that	it	had	withstood	constitutional	arguments	similar	to	the	
defendants’.67	The	defendants	also	argued	the	oral	communication	of	the	informa-
tion	distinguished	their	case,	since	earlier	cases	involved	the	transmission	of	docu-
ments	 and	 other	 tangible	 items.	 The	 court	 held	 that	 the	 phrase	 “information	
relating	to	the	national	defense,”	while	not	defined	by	the	statute,	had	a	plain	mean-
ing	that	included	orally	transmitted	information.68	The	court	held	the	prosecution	
could	proceed.69

¶26	The	court,	however,	did	observe	other	problems	with	the	Espionage	Act	as	
currently	written:

[T]he	basic	terms	and	structure	of	this	statute	have	remained	largely	unchanged	since	the	
administration	 of	 William	 Howard	 Taft.	 The	 intervening	 years	 have	 witnessed	 dramatic	
changes	 in	 the	position	of	 the	United	States	 in	world	affairs	and	 the	nature	of	 threats	 to	
our	national	security.	The	increasing	importance	of	the	United	States	in	world	affairs	has	
caused	a	significant	increase	in	the	size	and	complexity	of	the	United	States’	military	and	
foreign	policy	establishments,	and	in	the	importance	of	our	nation’s	foreign	policy	decision	
making.	Finally,	in	the	nearly	one	hundred	years	since	the	passage	of	the	Defense	Secrets	Act	
mankind	has	made	great	technological	advances	affecting	not	only	the	nature	and	potential	
devastation	of	modern	warfare,	but	also	the	very	nature	of	information	and	communica-
tion.	These	changes	should	suggest	to	even	the	most	casual	observer	that	the	time	is	ripe	for	
Congress	to	engage	in	a	thorough	review	and	revision	of	these	provisions	to	ensure	that	they	
reflect	both	these	changes,	and	contemporary	views	about	the	appropriate	balance	between	
our	nation’s	security	and	our	citizens’	ability	to	engage	in	public	debate	about	the	United	
States’	conduct	in	the	society	of	nations.70

¶27	As	has	been	pointed	out,	 the	 significance	of	 the	Rosen	 case	 is	 the	court’s	
“sustaining	 for	 the	 first	 time	the	 liability	of	 third-party	 intermediaries	under	 the	
Espionage	Act	.	.	.	and	acknowledg[ing],	however	implicitly	.	.	.	third-party	inchoate	
liability	arising	out	of	newsgathering.”71	According	to	the	judge,	“the	government	

	 65.	 445	F.	Supp.	2d	602	(E.D.	Va.	2006).
	 66.	 Id.	at	610.
	 67.	 Id.	at	613.
	 68.	 Id.	at	613–16.
	 69.	 Id.	at	645.
	 70.	 Id.	at	646.
	 71.	 Vladeck,	supra	note	47,	at	224.
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can	 punish	 those	 outside	 of	 the	 government	 for	 the	 unauthorized	 receipt	 and	
deliberate	retransmission	of	information	relating	to	the	national	defense.”72

Other Relevant Statutes

¶28	Besides	the	Espionage	Act,	many	of	the	statutes	in	the	U.S. Code	today	deal-
ing	with	the	release	and	dissemination	of	classified	 information	are	remnants	of	
the	Cold	War.	They	focus	heavily	on	the	person	who	initially	takes	the	information	
from	the	government,	rather	than	subsequent	distributors.

18 U.S.C. § 641

¶29	Section	641	of	 title	18	prohibits	 theft	of	government	property,	 including	
records,	“to	his	use	or	the	use	of	another.”	The	statute	does	not	make	specific	men-
tion	of	classified	information,	but	it	has	been	used	to	prosecute	disclosers	of	gov-
ernment	information.73

50 U.S.C. § 421

¶30	Section	421	of	 title	50	proscribes	 the	disclosure	of	 the	 identity	of	covert	
intelligence	officers,	agents,	informants,	and	sources.	It	allows	for	the	prosecution	
of	 three	 types	 of	 persons:	 (1)	 those	 who	 have	 access	 to	 classified	 information	
regarding	 covert	 agents	 who	 intentionally	 disclose	 information	 they	 know	 will	
reveal	the	agent’s	identity,74	(2)	those	who	learn	the	identity	of	a	covert	agent	and	
knowingly	disclose	it	to	people	unauthorized	to	know,75	and	(3)	those	who	through	
a	“pattern	 of	 activities	 intended	 to	 identify	 and	 expose	 covert	 agents”	 learn	 the	
identity	of	an	agent	and	knowingly	disclose	it	to	anyone	not	authorized	to	know.76	
Each	of	these	has	a	specific	intent	requirement.

18 U.S.C. § 1030(a)(1)

¶31	The	most	recent	statute	related	to	this	issue	is	18	U.S.C.	§	1030(a)(1),	which	
prohibits	 fraudulently	 accessing	government	 computers	 and	keeping,	 communi-
cating,	or	transmitting	information	on	them	to	“the	injury	of	the	United	States.”	
While	 the	 definition	 of	 information	 for	 this	 statute	 is	 broader	 than	 that	 for	 the	
Espionage	Act,	this	law,	as	with	the	Espionage	Act,	focuses	primarily	on	the	indi-
vidual	who	takes	the	information	rather	than	the	receiver	or	any	subsequent	trans-
mitter.	 The	 statute,	 however,	 does	 include	 a	 clause	 related	 to	 conspiracy,	 which	
could	be	relevant,	depending	on	the	circumstances.77

Prosecuting WikiLeaks Under Current Law

¶32	Under	current	law,	a	criminal	action	against	WikiLeaks	or	Julian	Assange	
would	be	problematic	at	best.	Besides	the	problems	of	extradition	and	other	juris-

	 72.	 Rosen,	445	F.	Supp.	2d	at	637.
	 73.	 See, e.g.,	United	States	v.	Jones,	677	F.	Supp.	238	(S.D.N.Y.	1988).
	 74.	 50	U.S.C.A.	§	421(a)	(West	Supp.	2011).
	 75.	 Id.	§	421(b).
	 76.	 50	U.S.C.	421(c)	(2006).
	 77.	 18	U.S.C.	§	1030(b)	(Supp.	IV	2010).
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dictional	issues,	the	First	Amendment	implications	of	such	a	prosecution	are	trou-
bling.	 As	 has	 been	 pointed	 out	 by	 government	 researchers,	 “Leaks	 of	 classified	
information	to	the	press	have	only	rarely	been	punished	as	crimes	[in	the	United	
States],	and	[we	are]	aware	of	no	case	in	which	a	publisher	of	information	obtained	
through	unauthorized	disclosure	by	a	government	employee	has	been	prosecuted	
for	publishing	it.”78

¶33	The	unlawful	acquisition	and	divulgence	of	the	information	is	more	easily	
prosecutable.	All	the	statutes	mentioned	above	focus	on	the	person	who	acquires	
the	information	and	the	nature	of	the	information	itself.	Some	of	the	language	of	
the	Espionage	Act	indicates	that	those	who	come	into	possession	of	defense	mate-
rial	may	be	held	accountable,	but	what	WikiLeaks	has	divulged,	classified	though	it	
may	be,	 is	not	all	 likely	to	be	considered	detrimental	to	national	defense.	For	the	
purposes	of	the	other	statutes	mentioned,	the	material	may	be	government	prop-
erty	and	taken	from	a	computer,	but	those	statutes	again	focus	on	the	person	who	
takes	the	property	from	the	government,	not	on	subsequent	receivers	or	divulgers.

¶34	Since	it	does	not	apparently	request	or	solicit	such	information,	WikiLeaks	
would	not	be	the	target	of	those	prosecutions.	In	the	case	of	the	Afghan	war	docu-
ments	 that	 have	 been	 released,	 the	 divulger,	 Bradley	 Manning,	 has	 been	 charged	
and	arrested.79	The	language	in	the	Espionage	Act	that	could	be	used	to	prosecute	
WikiLeaks	for	not	returning	the	documents	to	the	government,	as	requested,	pres-
ents	constitutional	problems.	The	Rosen	case	also	seems	to	leave	open	the	possibil-
ity	of	prosecution	under	the	Act.	Again,	to	date,	no	U.S.	criminal	charges	have	been	
levied	against	WikiLeaks,	Julian	Assange,	or	other	members	of	the	organization.

¶35	In	the	wake	of	these	problems,	there	have	been	congressional	moves	toward	
making	 the	 criminalization	 and	 prosecution	 of	 actions	 like	 those	 of	 WikiLeaks	
more	possible.	However,	these	proposed	statutes	pose	other	problems.

Proposed Legislation

¶36	 On	 December	 21,	 2010,	 the	 Espionage	 Statutes	 Modernization	 Act	 was	
introduced	 in	 the	 Senate.80	 As	 the	 title	 suggests,	 the	 proposed	 Act	 attempted	 to	
rewrite	 some	 of	 the	 obsolete	 language	 of	 the	 Espionage	Act	 and	 to	 broaden	 the	
types	of	information	covered.	It	would	have	covered	not	just	defense	information,	
but	all	classified	information	related	to	national	security.	In	the	112th	Congress,	a	
similar	 bill	 has	 been	 introduced	 in	 the	 Senate	 and	 referred	 to	 the	 Judiciary	
Committee,81	but	as	of	this	writing,	no	further	action	has	been	taken	on	the	bill.

¶37	 The	 proposed	 Securing	 Human	 Intelligence	 and	 Enforcing	 Lawful	
Dissemination	(SHIELD)	Act	has	also	been	proposed	in	both	chambers.	It	would	
provide	penalties	for	disclosure	of	classified	information,	identifying	two	types	of	

	 78.	 Jennifer K. elseA, Cong. reseArCh serV.,	 R	 41404,	 CriminAl prohibitions on the 
publiCAtion of ClAssified defense informAtion	14	(2011).
	 79.	 Suspect in Leaks Case Moves One Step Closer to Court-Martial,	supra	note	36.
	 80.	 S.	4051,	111th	Cong.	(2010).
	 81.	 S.	355,	112th	Cong.	(2011).
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information	that	may	not	be	disclosed.82	The	first	is	information	“concerning	the	
human	 intelligence	 activities	 of	 the	 United	 States	 or	 any	 foreign	 government.”	
“Human	intelligence,”	for	this	purpose,	is	defined	as	“all	procedures,	sources,	and	
methods	employed	in	the	collection	of	intelligence	through	human	sources.”	The	
second	is	“information	concerning	the	identity	of	a	classified	source	or	informant	
of	an	element	of	the	intelligence	community	of	the	United	States.”	The	definition	
of	“classified	information”	is	broadened	and	defined	as	“information	which	.	.	.	is,	
for	 reasons	 of	 national	 security,	 specifically	 designated	 by	 a	 United	 States	
Government	Agency	for	limited	or	restricted	dissemination	or	distribution.”83	In	
short,	the	law	would	cover	anything	not	intended	for	public	scrutiny	that	is	related	
not	only	to	defense,	but	also	to	national	intelligence	gathering.

¶38	On	December	16,	2010,	the	House	Judiciary	Committee	held	a	hearing	to	
discuss	the	Espionage	Act	and	the	legal	issues	related	to	WikiLeaks.84	The	commit-
tee	members	spoke	of	the	balance	between	national	security	and	constitutional	free	
speech.	 Members	 also	 questioned	 whether	 the	 WikiLeaks	 scandal	 demonstrates	
that	too	much	government	information	is	being	classified	unnecessarily.85

¶39	Expert	witnesses	spoke	on	a	variety	of	issues.	Geoffrey	Stone,	professor	of	
law	at	the	University	of	Chicago,	stated	that	the	proposed	SHIELD	Act	was	uncon-
stitutional:	“At	the	very	least,	it	must	limit	its	prohibition	to	those	circumstances	in	
which	the	individuals	who	publicly	disseminated	classified	information	knew	that	
the	dissemination	would	create	a	clear	and	imminent	danger	of	grave	harm	to	our	
Nation	or	our	people.”86	In	his	prepared	remarks,	Stone	emphasized	that	“[i]n	the	
entire	history	of	 the	United	States,	 the	government	has	never	prosecuted	anyone	
(other	than	a	government	employee)	for	publicly	disseminating	such	information.”87

¶40	Abbe	David	Lowell,	an	attorney	involved	in	the	Rosen	case,	testified	about	
the	flaws	of	the	Espionage	Act.	The	law	is	almost	one	hundred	years	old,	and	the	
constitutionality	of	some	of	its	provisions	is	questionable	in	light	of	the	decision	in	
the	 Pentagon	 Papers	 case.88	 If	 charges	 were	 filed	 against	 WikiLeaks	 or	 Julian	
Assange,	it:

would	be	unprecedented	because	it	would	be	applying	[the	Espionage	Act]	to	a	(a)	non-
government	official,	(b)	who	had	no	confidentiality	agreement,	(c)	who	did	not	steal	the	
information,	(d)	who	did	not	sell	or	pay	for	the	information	involved,	(e)	who	was	quite	
out	 front	 and	 not	 secretive	 about	 what	 he	 was	 doing,	 (f)	 who	 gave	 the	 U.S.	 notice	 and	
asked	if	the	government	wanted	to	make	redactions	to	protect	any	information,	and	(g)	in	
a	context	that	can	be	argued	to	be	newsgathering	and	dissemination	protected	by	the	First	
Amendment.89

	 82.	 S.	315,	112th	Cong.	(2011);	H.R.	703,	112th	Cong.	(2011).
	 83.	 Id.	(the	language	in	both	bills	is	identical).
	 84.	 Espionage	Act	and	the	Legal	and	Constitutional	Issues	Raised	by	WikiLeaks:	Hearing	Before	
the	Committee	on	the	Judiciary,	111th	Cong.	33	(2010).
	 85.	 Id.	at	4.
	 86.	 Id.	at	8.
	 87.	 Id.	at	17.
	 88.	 Id.	at	22.
	 89.	 Id.	at	33.
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¶41	Similarly,	other	witnesses	focused	on	the	need	for	revision	of	the	Espionage	
Act	while	keeping	in	mind	First	Amendment–guaranteed	freedom	of	the	press	and	
the	demands	of	national	 security.	WikiLeaks	 clearly	 is	not	 the	 first	 challenge	 the	
government	has	faced,	even	in	a	post-9/11	world.90

Cases Involving WikiLeaks

¶42	To	date,	there	is	only	one	reported	case	involving	WikiLeaks	as	a	party,	and	
it	 involved	 corporate	 rather	 than	 government	 information.	 In	 2008,	 Bank	 Julius	
Baer	sued	WikiLeaks	and	its	domain	registrar	Dynadot	in	federal	district	court	in	
California,	 claiming	 the	 site	 had	 published	 confidential	 and	 forged	 bank	 docu-
ments.91	The	suit	alleged	causes	of	action	for	unlawful	and	unfair	business	prac-
tices,	interference	with	contract,	interference	with	prospective	economic	advantage,	
and	conversion.	The	bank	requested	an	injunction	to	block	the	WikiLeaks	domain	
name,	thus	preventing	access	to	the	site.	The	district	court	questioned	whether	it	
had	subject	matter	jurisdiction,	since	all	the	parties	except	Dynadot	were	foreign.92	
Second,	 it	 found	 that	 the	 remedy,	an	 injunction,	was	problematic	because	of	 the	
First	Amendment	 implications	 and	 because	 it	 was	 likely	 overbroad.	 Rather	 than	
shut	down	WikiLeaks,	the	court	could	have	ordered	the	removal	of	the	documents.	
Further,	 the	 initial	 temporary	 injunction	 had	 an	 effect	 opposite	 to	 what	 was	
intended.	It	increased	interest	in	the	material	that	had	been	posted,	and	mirror	sites	
made	it	available	through	other	sources.93	Thus	the	injunction	was	dissolved,	and	
further	injunctions	were	denied.94	The	bank	then	dropped	the	suit.95

¶43	 While	 not	 a	 party,	 WikiLeaks	 played	 a	 significant	 role	 in	 another	 recent	
federal	case.	After	being	 fired,	Rhonda	Salmeron	brought	an	action	claiming	her	
employer,	Enterprise	Recovery	Systems,	committed	fraud	in	its	student	loan	collec-
tion	practices.	Other	defendants,	including	USA	Funds,	Inc.,	and	Sallie	Mae,	Inc.,	
were	added.	Salmeron’s	attorney	 in	 the	case	was	repeatedly	admonished	for	mis-
conduct	and	was	warned	against	future	misconduct.	When	a	copy	of	a	confidential	
Guarantee	 Services	Agreement	 between	 Sallie	 Mae	 and	 USA	 Funds	 appeared	 on	
WikiLeaks,	bearing	stamps	that	showed	it	had	come	from	the	lawsuit	and	was	des-
ignated	for	“attorney’s	eyes	only,”	the	district	court	dismissed	the	action	as	a	sanc-
tion	 for	 the	 disclosure.96	 The	 Seventh	 Circuit	 affirmed,	 noting	 that	 Salmeron’s	
attorney	had	been	warned	against	further	misconduct.97

	 90.	 See id.	at	52	(statement	of	Gabriel	Schoenfeld,	Senior	Fellow,	Hudson	Institute).
	 91.	 Bank	Julius	Baer	&	Co.	Ltd.	v.	Wikileaks,	535	F.	Supp.	2d	980,	983–85	(N.D.	Cal.	2008).
	 92.	 Id.	at	983–84.
	 93.	 Id.	at	984–85.
	 94.	 Id.	at	985.
	 95.	 Thomas	Claburn,	Swiss Bank Abandons Lawsuit Against Wikileaks,	info. WeeK	(Mar.	6,	2008,	
2:38	p.m.),	http://www.informationweek.com/news/206902154.
	 96.	 United	States	ex rel.	Salmeron	v.	Enter.	Recovery	Sys.,	Inc.,	No.	05	C	4453,	2008	WL	3876135	
(N.D.	Ill.	Aug.	18,	2008).
	 97.	 Salmeron	v.	Enter.	Recovery	Sys.,	Inc.,	579	F.3d	787,	798	(7th	Cir.	2009).
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A Host of Research Problems

¶44	WikiLeaks	presents	other	problems	besides	 the	difficulty	of	prosecution.	
From	the	perspective	of	librarians,	an	interesting	question	is	the	ability	to	use	and	
access	the	information	posted	on	WikiLeaks,	information	that	might	not	otherwise	
be	available.	The	federal	government,	by	way	of	the	general	counsel’s	office	of	the	
Office	of	Management	and	Budget	(OMB),	has	barred	its	employees	from	viewing	
documents	on	WikiLeaks,	absent	“legitimate	need.”	The	material,	despite	its	disclo-
sure,	remains	classified.98

the Congressional Research Service and the Library of Congress

¶45	The	Congressional	Research	Service	(CRS)	is	a	legislative	agency	under	the	
Library	of	Congress	(LOC).	It	reports	directly	to	Congress,	providing	reports	and	
analysis	for	its	purposes.	“Its	highest	priority	is	to	ensure	that	Congress	has	24/7	
access	 to	 the	 nation’s	 best	 thinking.”99	 CRS	 reports	 are	 indeed	 authoritative	 and	
well	 researched.	 In	 fact,	one	of	 the	best	 resources	 I	 found	while	 researching	 this	
article	was	a	CRS	report,	made	available	by	a	public	interest	group.100

¶46	However,	while	their	research	and	content	are	highly	regarded,	the	reports	
have	 also	 generated	 controversy.	 Although	 they	 are	 funded	 by	 taxpayer	 dollars	
(approximately	$100	million	annually),101	 they	are	not	made	generally	 available.	
According	to	a	2007	memo	by	the	director	of	CRS,	the	agency	does	not	have	the	
“authority	to	make	its	products	available	to	anyone	other	than	the	Congress	of	the	
United	States.”102	An	act	of	Congress	would	be	required	to	make	them	generally	
accessible.	 While	 a	 number	 of	 reports	 have	 been	 placed	 online	 by	 various	
organizations,103	 many	 are	 still	 unavailable.	 As	 of	 this	 writing,	 WikiLeaks	 has	
posted	almost	7000	CRS	reports	on	its	web	site.104

¶47	Because	WikiLeaks	posted	confidential	and	classified	government	informa-
tion,	the	LOC	decided	to	block	access	to	WikiLeaks	from	its	computers.	Thus,	CRS,	
as	 part	 of	 the	 LOC,	 cannot	 access	 documents	 available	 on	 WikiLeaks.	 Several	
employees	 of	 CRS	 questioned	 whether	 this	 was	 appropriate,	 and	 whether	 CRS’s	
research	capabilities	would	be	damaged	as	a	result:

“It’s	 a	 difficult	 situation,”	 said	 one	 CRS	 analyst.	“The	 information	 was	 released	 illegally,	
and	it’s	not	right	for	government	agencies	to	be	aiding	and	abetting	this	illegal	dissemina-

	 98.	 E-mail	 from	 OMB	 General	 Counsel’s	 Office	 to	 Agency	 General	 Counsels	 (Dec.	 3,	 2010),	
available at	 http://www.talkingpointsmemo.com/documents/2010/12/ombs-email-to-government
-agencies-about-wikileaks-access.php	[hereinafter	OMB	Memo].
	 99.	 Congressional Research Service,	librAry of Cong.,	http://www.loc.gov/crsinfo/	(last	updated	
July	6,	2011).
	 100.	 elseA,	supra	note	78.
	 101.	 Jennifer	 LaFleur,	 WikiLeaks Publishes CRS Reports; Gov’t Still Doesn’t,	 propubliCA	
(Feb.	 10,	 2009),	 http://www.propublica.org/article/wikileaks-publishes-crs-reports-govt-still	
-doesnt-090210.
	 102.	 Daniel	 P.	 Mulhollan,	 Director,	 Cong.	 Research	 Serv.,	 Memorandum	 on	 Access	 to	 CRS	
Reports	1	(Apr.	18,	2007),	available at	http://www.fas.org/sgp/crs/crs041807.pdf.
	 103.	 See, e.g.,	 openCrs,	 http://opencrs.com	 (last	 visited	 Feb.	 7,	 2012);	 Congressional 
Research Service [CRS] Reports,	fAs [fed’n of Am. sCientists],	http://www.fas.org/sgp/crs	(last	visited	
Feb.	7,	2012).
	 104.	 LaFleur,	supra	note	101.
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tion.	But	the	information	is	out	there.	Presumably,	any	Library	of	Congress	researcher	who	
wants	to	access	the	information	that	WikiLeaks	illegally	released	will	simply	use	their	home	
computers	or	cell	phones	to	do	so.	Will	they	be	able	to	refer	directly	to	the	information	in	
their	writings	for	the	library?	Apparently	not,	unless	a	secondary	source,	like	a	newspaper,	
happens	to	have	already	cited	it.”

“I	don’t	know	that	you	can	make	a	credible	argument	that	CRS	reports	are	the	gold	standard	
of	analytical	reporting,	as	is	often	claimed,	when	its	analysts	are	denied	access	to	informa-
tion	 that	 historians	 and	 public	 policy	 types	 call	 a	 treasure	 trove	 of	 data,”	 a	 former	 CRS	
employee	said.105

CRS	is	one	part	of	the	LOC.	According	to	its	web	site,	the	mission	of	the	LOC	“is	to	
support	the	Congress	in	fulfilling	its	constitutional	duties	and	to	further	the	prog-
ress	of	knowledge	and	creativity	for	the	benefit	of	the	American	people.”106	LOC	has	
blocked	access	to	WikiLeaks	across	its	network,	even	in	its	reading	room.107

¶48	According	to	an	LOC	spokesman,	WikiLeaks	was	blocked	“because	appli-
cable	law	obligates	federal	agencies	to	protect	classified	information”	and	“[u]nau-
thorized	disclosures	of	classified	documents	do	not	alter	the	documents’	classified	
status	or	automatically	result	 in	declassification	of	 the	documents	 .	 .	 .	 .”108	While	
OMB’s	memo	indicated	that	circumstances	might	allow	researchers	and	others	to	
access	WikiLeaks	 in	 pursuit	 of	 legitimate	 government	 interests,109	 LOC	 does	 not	
seem	to	be	as	flexible.	Ruling	out	one	particular	source	of	information	may	com-
promise	the	integrity	or	quality	of	any	research	done	by	CRS	or	LOC.	This,	in	turn,	
may	influence	and	even	jeopardize	the	government’s	decision-making	functions	as	
it	relies	on	less	than	all	of	the	available	information.	Further,	it	may	impact	those	
who	use	the	information	CRS	or	LOC	provides,	believing	it	to	be	authoritative	and	
comprehensive.

Reliability and Moral Quandaries

¶49	Outside	the	government,	the	use	of	material	from	WikiLeaks	may	be	less	
problematic,	but	not	without	controversy.	WikiLeaks	claims	to	vet	the	information	
it	receives	for	authenticity,	describing	its	process	as	follows:

Typically	 we	 will	 do	 a	 forensic	 analysis	 of	 the	 document,	 determine	 the	 cost	 of	 forgery,	
means,	motive,	opportunity,	the	claims	of	the	apparent	authoring	organisation,	and	answer	
a	set	of	other	detailed	questions	about	the	document.	We	may	also	seek	external	verifica-
tion	of	 the	document[.]	For	 example,	 for	our	 release	of	 the	Collateral	Murder	video,	we	
sent	a	team	of	journalists	to	Iraq	to	interview	the	victims	and	observers	of	the	helicopter	
attack.	The	team	obtained	copies	of	hospital	records,	death	certificates,	eye	witness	state-
ments	and	other	corroborating	evidence	supporting	the	truth	of	the	story.	Our	verification	
process	does	not	mean	we	will	never	make	a	mistake,	but	so	far	our	method	has	meant	that	
WikiLeaks	has	correctly	identified	the	veracity	of	every	document	it	has	published.110

	 105.	 Aliya	 Sternstein,	 LOC Blocks Analysts from Researching WikiLeaks,	 nextgoV	 (Dec.	 6,	
2010,	5:50	p.m.),	http://techinsider.nextgov.com/2010/12/the_library_of_congress_which.php.
	 106.	 About the Library,	 librAry of Cong.,	 http://www.loc.gov/about/mission.html	 (last	
visited	Jan.	28,	2012).
	 107.	 Brian	 Kalish,	 OMB: Don’t Look at Leaked Documents,	 nextgoV	 (Dec.	 6,	 2010),	 http://
www.nextgov.com/nextgov/ng_20101206_5274.php.
	 108.	 Id.
	 109.	 OMB	Memo,	supra	note	98.
	 110.	 About WikiLeaks,	supra	note	1.
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¶50	Since	its	inception	in	2007,	WikiLeaks	has	posted	hundreds	of	thousands	
of	documents,	and	the	sheer	volume	of	documents	might	give	users	pause.	For	an	
organization	of	its	size,	which	claims	to	perform	such	scrupulous	checks,	WikiLeaks	
has	provided	a	mountain	of	information	in	a	short	time.	On	the	other	hand,	the	
government’s	and	others’	dramatic	responses	seem	to	indicate	that	the	information	
is	genuine.	It	has	been	cited	and	relied	upon	by	even	some	of	the	most	recognized	
and	respected	news	organizations.111

¶51	The	question	of	the	legitimacy	of	the	information	coming	from	WikiLeaks	
must	be	more	carefully	examined.	In	a	memoir	about	his	time	as	a	spokesman	for	
WikiLeaks	practically	from	its	inception,	Daniel	Domscheit-Berg	claims	that,	par-
ticularly	 when	 the	 organization	 first	 started,	 “authenticity	 checks”	 consisted	 of	
himself	 and	 Julian	Assange	 simply	 reviewing	 documents	 to	 see	 if	 they	 appeared	
genuine.112	He	also	claims	that,	when	he	left	the	organization	as	a	result	of	disagree-
ments	with	Assange,	he	took	with	him	the	person	he	refers	to	as	“the	architect,”	the	
inventor/programmer	 of	 WikiLeaks’	 submissions	 system,	 to	 start	 OpenLeaks.113	
WikiLeaks’	 submission	 system	 has	 been	 down	 since	 the	 architect	 left,	 though	
WikiLeaks	 has	 said	 the	 system	 was	 down	 due	 to	 a	 backlog	 of	 documents.114	
WikiLeaks	has	promised	legal	action	concerning	Domscheit-Berg’s	book.115

¶52	The	controversy	also	brings	up	the	question	of	whether	too	much	material	
is	classified	by	the	government.116	Furthermore,	it	demonstrates	the	obsolescence	
of	 current	 legislation	 regarding	 the	 release	 of	 this	 kind	 of	 information,	 and	 the	
law’s	 inability	to	deal	with	the	technological	advances	of	the	past	hundred	years.	
The	government’s	interest	in	national	security	and	keeping	government	agents	and	
others	safe	from	harm	must	be	balanced	with	support	for	free	access	to	informa-
tion	and	other	constitutional	rights.

¶53	Additionally,	 there	 are	 moral	 and	 ethical	 questions	 regarding	 the	 use	 of	
WikiLeaks’	 information.	 At	 the	 very	 least,	 this	 material	 has	 been	 designated	 for	
limited	circulation.	Some	of	it	is	classified	and	designated	as	top	secret	and	may	be	
damaging	to	the	nation’s	interests.	Whether	librarians,	researchers,	and	other	infor-
mation	professionals	 should	use	material	 that	has	been	acquired	or	disclosed	 in	
violation	 of	 the	 law	 is	 a	 question	 individuals	 and	 institutions	 must	 decide	 for	
themselves,	according	to	their	own	circumstances	and	needs.

¶54	In	late	2010,	Forbes	published	an	interview	with	Julian	Assange	in	which	he	
claimed	WikiLeaks	would	publish	thousands	of	 internal	documents	from	a	large	
American	bank.	The	article	points	out	that	“[m]odern	whistleblowers,	or	employ-

	 111.	 See, e.g.,	 Times Topics: WikiLeaks,	 n.y. times.Com,	 http://topics.nytimes.com/top
/reference/timestopics/organizations/w/wikileaks/index.html?scp=1-spot&sq=wikileaks&st=cse	(last	
visited	Feb.	7,	2012).
	 112.	 domsCheit-berg,	supra	note	43,	at	217.
	 113.	 Id.	at	239.
	 114.	 Kim	 Zetter,	 WikiLeaks Defector Slams Assange in Tell-All Book,	 Wired.Com	 (Feb.	 10,	
2011),	http://www.wired.com/threatlevel/2011/02/wikileaks-book/all/1.
	 115.	 Ravi	 Somaiya,	 WikiLeaks Angry About Ex-Staff Member’s Book,	 n.y. times,	 Feb.	 11,	
2011,	at	A8.
	 116.	 Interestingly,	 despite	 their	 years	 of	 exposure,	 the	 Pentagon	 Papers	 were	 only	 declassi-
fied	in	June	2011.	Michael	Cooper	&	Sam	Roberts,	After 40 Years, the Complete Pentagon Papers,	n.y. 
times,	June	8,	2011,	at	A12.
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ees	with	a	grudge,	can	zip	up	their	troves	of	incriminating	documents	on	a	laptop,	
USB	stick	or	portable	hard	drive,	spirit	them	out	through	personal	e-mail	accounts	
or	online	drop	sites—or	simply	submit	them	directly	to	WikiLeaks.”117	The	article	
compares	this	relative	ease	of	disclosure	today	with	the	challenge	of	disclosure	dur-
ing	the	Pentagon	Papers	days.

¶55	The	major	focus	of	the	article,	though,	is	that	WikiLeaks	is	not	content	to	
disclose	 sensitive	 government	 information.	 Assange	 said	 WikiLeaks	 expects	 to	
release	 many	 corporate-sector	 secrets	 in	 the	 future	 and	 that	 it	 has	 a	 backlog	 of	
information	it	has	yet	to	release.118	For	law	librarians,	the	disclosure	of	corporate	
secrets	by	WikiLeaks	presents	many	issues.	First,	of	course,	is	whether	such	secrets	
relate	 to	 illegal	 and	 prosecutable	 activity	 by	 companies.	 WikiLeaks	 and	 Assange	
imply	that	the	information	to	be	disclosed	relates	to	wrongdoing	or	at	least	unethi-
cal	behavior.	Second,	and	perhaps	more	challenging,	is	the	use	of	the	information	
in	other	legal	maneuvering.	Even	if	these	secrets	do	not	lead	to	criminal	prosecu-
tion,	they	may	contain	information	that	could	support	civil	actions	or	affect	already	
pending	litigation	or	negotiations.	Once	such	information	is	disclosed,	there	would	
be	no	need	for	subpoenas	or	other	orders	to	acquire	the	information	or	possibly	
even	to	enter	it	into	evidence.	In	fact,	courts	themselves	may	take	judicial	notice	of	
material	on	the	Internet.119	This	includes	material	from	public	records	and	govern-
ment	 documents	 as	 long	 as	 they	 are	 from	 reliable	 Internet	 sources.120	 Whether	
WikiLeaks	 would	 qualify	 as	 such	 a	 reliable	 source	 has	 yet	 to	 be	 judicially	
determined.

¶56	 Finally,	 there	 is	 the	 question	 of	 the	 motives	 of	 WikiLeaks	 and	 Julian	
Assange.	Assange	claims	that	the	high	profile	that	both	the	site	and	Assange	main-
tain	 further	 the	 brand,	 making	 it	 seem	 that	 much	 more	 trustworthy.121	 This,	 in	
turn,	provides	more	opportunities	for	it	to	disclose	wrongdoing	and	expose	infor-
mation	the	public	has	a	right	to	know.	However,	there	does	seem	to	be	a	sense	of	
personal	 self-promotion,	 along	 with	 pettiness	 or	 vengefulness	 toward	 WikiLeaks	
targets.	 As	 with	 any	 source	 of	 information,	 particularly	 those	 online,	 librarians	
must	approach	this	source	with	caution.	They	must	weigh	its	availability	and	truth-
fulness	against	its	intended	purposes	and	their	patrons’	needs.

Conclusion

¶57	 Generally,	 librarians	 strive	 for	 free	 access	 to	 information,	 and	WikiLeaks	
does	 provide	 a	 great	 deal	 of	 information,	 free	 to	 the	 public.	 The	 organization’s	

	 117.	 Andy	 Greenberg,	 Wikileaks’ Julian Assange Wants to Spill Your Corporate Secrets,	 forbes,	
Dec.	20,	2010,	at	70,	74–76.
	 118.	 Id.	at	74.
	 119.	 See	 Wang	 v.	 Pataki,	 396	 F.	 Supp.	 2d	 446,	 458	 n.2	 (S.D.N.Y.	 2005)	 (citing	 Hotel	
Employees	&	Rest.	Employees	Union,	Local	100	v.	N.Y.	Dep’t	of	Parks	&	Recreation,	311	F.3d	534,	549	
(2d	Cir.	2002)).
	 120.	 Fox	v.	Grayson,	317	S.W.3d	1,	18	n.82	(Ky.	2010).
	 121.	 Andy	Greenberg,	An Interview with WikiLeaks’ Julian Assange,	forbes	 (Nov.	29,	2010,	5:02	
p.m.),	 http://www.forbes.com/sites/andygreenberg/2010/11/29/an-interview-with-wikileaks-julian
-assange/.
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stated	purpose	of	access	and	democracy	comport	with	many	librarians’	ideals,	even	
if	its	methods	are	questionable.	Individuals	and	institutions	dedicated	to	informa-
tion	access	and	research,	such	as	law	librarians	and	libraries,	must	be	aware	of	these	
considerations.	 As	 technological	 advances	 make	 the	 instant	 disclosure	 of	 more	
documents	possible,	WikiLeaks	may	be	only	the	beginning.
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Introduction

¶1	Library	literature	over	the	past	few	decades	has	been	dominated	by	discus-
sions	of	what	will	become	of	books,	journals,	and	other	material	in	print	form	in	
an	increasingly	digital	environment.	Some	authors	have	gone	so	far	as	to	predict	
the	 end	 of	 print	 altogether.	 James	 Milles,	 for	 example,	 writes:	“Libraries	 in	 the	
future	are	going	to	be	mostly	digital.	.	.	.	[T]he	most	heavily	used	research	sources—
statutes,	cases,	administrative	regulations	and	rulings,	treatises,	and	even	law	jour-
nals—will	be	used	almost	exclusively	in	electronic	format.”1	In	contrast,	Michelle	
Wu,	 in	 her	 2005	 study,	 is	 not	 quite	 as	 convinced	 that	 electronic	 materials	 will	
eclipse	print.	She	says	“a	twenty-first	century	academic	 law	library	requires	both	
traditional	print	materials	and	electronic	resources.”2

	 *	 ©	Nancy	McCormack,	2012.
	 **	 Librarian	and	Associate	Professor	of	Law,	Queen’s	University,	Kingston,	Ontario,	Canada.
	 1.	 James	G.	Milles,	Out of the Jungle: How to Get Beyond the Digital v. Print Debate—and Deal 
with the Fact that Digital Won,	AAll speCtrum,	Feb.	2005,	at	10,	11.
	 2.	 Michelle	 M.	 Wu,	 Why Print and Electronic Resources Are Essential to the Academic Law 
Library,	97	lAW libr. J.	233,	235,	2005	lAW libr. J.	14,	¶	4.
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¶2	Even	if	modern	law	libraries	do	(as	Wu	asserts)	require	both	formats,	trends	
afoot	in	these	very	libraries	might	well	cause	drastic	reductions	in	or,	in	some	cases,	
even	the	complete	elimination	of	print.	A	2007	article	noted	that	“some	law	librar-
ies	are	canceling	certain	print	services	entirely,”3	while	a	2010	article	confirmed	that	
most	law	firms	are	now	“favor[ing]	the	electronic	version	[over	print	sources]	as	
long	as	it	is	covered	in	a	flat-rate	contract	with	a	vendor.”4	In	addition,	“[m]any	of	
the	large	law	firms	are	dismantling	their	hard	copy	libraries	and	moving	to	a	totally	
digital	 environment.	 Every	 week	 on	 the	 law-lib	 listserv	 [there	 are]	 offers	 of	 law	
libraries	available	for	the	cost	of	shipping.”5

¶3	These	changes	are,	in	fact,	not	just	restricted	to	law	firms.	But,	as	Michael	
Chiorazzi	 writes,	“While	 academic	 law	 libraries	 tend	 to	 have	 a	 broader	 mission	
than	law	firm	libraries,	law	firm	libraries	are	our	canary	in	the	mine.”6	Law	firms,	
in	other	words,	may	be	leading	the	charge	on	this	front,	but	they	will	not	be	alone.	
A	survey	of	law	school	libraries	on	the	question	of	how	acquisitions	expenditures	
on	 electronic	 resources	 changed	 between	 2002–03	 and	 2006–07	 revealed	 that	 in	
2002–03,	 law	 libraries	 spent	10.4%	of	 their	budget	on	electronic	resources.	That	
had	almost	doubled	by	2006–07	to	19.8%.7	The	additional	money	 for	electronic	
materials	clearly	had	to	come	from	somewhere,	and	there	is	no	doubt	print	materi-
als	were	the	casualties.

¶4	Perhaps	most	surprising	was	the	news	in	2010	that	the	Harvard	Law	Library	
had	 revised	 its	 collection	 development	 policy	 and	 made	 several	 “digital	 only”	
changes	to	its	collections	practices.8	For	example,	print	reporters	would	no	longer	
be	collected	for	lower	federal	courts	if	stable	access	online	in	PDF	was	available.	In	
addition,	 state	 reporters	 would	 no	 longer	 be	 collected;	 instead,	 LexisNexis	 and	
Westlaw	would	be	used	to	provide	access.9	Of	course,	Harvard	is	not	the	first	law	
library	to	implement	this	type	of	collections	policy;	however,	as	the	Law	Librarian	
Blog	noted,	“when	Harvard	does	it,	folks	take	notice.”10

¶5	While	it	is	clear	from	the	above	that	collections	are	changing	fundamentally	
and	radically,	there	have	been	few	studies	on	exactly	what	material	academic	librar-
ies	are	keeping	or	canceling	in	terms	of	their	primary	source	material	(i.e.,	legisla-

	 3.	 Richard	 Delgado	 &	 Jean	 Stefancic,	 Why Do We Ask the Same Questions? The Triple Helix 
Dilemma Revisited,	99	lAW libr. J.	307,	314	n.43,	2007	lAW libr. J.	18	n.43.
	 4.	 Leslie	A.	Street	&	Amanda	M.	Runyon,	Finding the Middle Ground in Collection Development: 
How Academic Law Libraries Can Shape Their Collections in Response to the Call for More Practice-
Oriented Legal Education,	102	lAW libr. J.	399,	427,	2010	lAW libr. J.	23,	¶	59.
	 5.	 Michael	Chiorazzi,	Books, Bytes, Bricks and Bodies: Thinking About Collection Use in Academic 
Law Libraries,	21	legAl referenCe serViCes Q.,	nos.	2/3,	2002,	at	1,	17.
	 6.	 Id.
	 7.	 Amanda	M.	Runyon,	The Effect of Economics and Electronic Resources on the Traditional Law 
Library Print Collection,	101	lAW libr. J.	177,	185,	2009	lAW libr. J.	11,	¶	22.
	 8.	 Joe	 Hodnicki,	 Digital-Only: The Shed West Era Has Been Officially Institutionalized in the 
Legal Academy,	lAW librAriAn blog	(Feb.	5,	2010),	http://lawprofessors.typepad.com/law_librarian
_blog/2010/02/the-shed-west-era-has-been-officially-institutionalized-in-the-legal-academy.html.
	 9.	 Id.
	 10.	 Id.	See also	Diane	Raper,	40 Years On—Ensuring an Academic Law Library Is Fit for Purpose,	9	
legAl info. mgmt	163,	166	(2009)	(discussing	the	Kent	Law	School	at	the	University	of	Kent:	“We	no	
longer	provide	Blackstone’s	Statutes	for	student	use.	Our	students	have	access	to	alternatives	online	
and	are	expected	to	use	them.”).
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tion	and	case	law),	and	which	factors	might	be	guiding	their	decisions.	This	article	
discusses	the	results	of	a	survey	of	academic	law	library	directors	in	Canada	con-
ducted	 in	 2010	 regarding	 the	 cancellation	 of	 primary	 source	 material	 in	 their	
libraries.	It	identifies	and	describes	the	criteria	ascertained	by	the	survey	for	cancel-
lation	of	print	materials.	The	role	of	bar	association	standards	in	the	cancellation	
of	 print	 resources	 is	 briefly	 discussed.	 Finally,	 the	 article	 looks	 at	 the	 issue	 of	
whether	 format	does	 indeed	matter	 to	 libraries	 and	 library	users	or	whether	 the	
differences	between	print	and	electronic	are	so	minimal	as	to	be	unproblematic	in	
law	libraries.

Print Cancellation Policies

¶6	Primary	sources	in	law	are	the	components	of	the	law	itself––constitutions,	
statutes,	court	decisions,	regulations,	and	rules.	Their	origins	are	the	legislatures	or	
courts.	These	materials,	therefore,	must	form	the	bedrock	of	any	law	library	collec-
tion.	One	could	(albeit	with	some	difficulty)	imagine	a	law	library	without	second-
ary	sources	(which	comment	on	the	law),	but	one	could	not	imagine	a	law	library	
without	primary	sources	(i.e.,	the	law	itself).

¶7	Given	the	vital	importance	of	such	material	to	a	law	library,	it	is	surely	sur-
prising	that	not	a	great	deal	has	been	written	about	the	criteria	used	by	law	libraries	
to	make	cancellation	decisions.	This	is	in	marked	contrast	to	the	vast	amount	writ-
ten	in	other	library	literature	on	the	criteria	used	by	librarians	to	make	cancellation	
decisions	for	print	sources	generally.11

¶8	 A	 relatively	 early	 survey,	 for	 example,	 conducted	 by	 the	 library	 at	 Saint	
Mary’s	University	of	San	Antonio,	Texas,	in	1994,	proposed	a	number	of	factors	to	
take	 into	 account	 when	 considering	 replacing	 print	 with	 electronic	 sources.12	
Among	these	criteria	were	price	(i.e.,	buying/maintaining	print13	versus	the	costs	
associated	with	electronic	products14),	ease	of	access,15	usage	patterns,16	end	results/

	 11.	 See	 Paul	 E.	 Howard	 &	 Renee	 Y.	 Rastorfer,	 Do We Still Need Books? A Selected Annotated 
Bibliography,	97	lAW libr. J.	257,	2005	lAW libr. J.	15,	for	a	comprehensive	list	of	books	and	articles	
published	between	1995	and	2005	on	the	subject	of	whether	or	not	to	cancel	print	resources.
	 12.	 Margaret	Sylvia	&	Marcella	Lesher,	Making Hard Choices: Cancelling Print Indexes,	online,	
Jan.	 1994,	 at	 59.	 The	 print	 indexes	 under	 consideration	 for	 cancellation	 were	 the	 Social	 Science	
Citation	Index	(SSCI),	the	Index	Medicus,	and	the	Engineering	Index.
	 13.	 This	includes	the	additional	costs	of	preservation	and	the	replacement	of	lost	print	volumes.	
There	are	also	personnel	costs	involved	when	checking	in	pocket	parts.	Id.	at	60.
	 14.	 These	include	the	costs	of	hardware	and	software	and	any	ongoing	subscription	costs,	as	well	
as	costs	associated	with	training	staff	and	users.	Id.	at	59–60.	Additional	costs	can	be	incurred	in	the	
installation	process	and	when	fixing	bugs.
	 15.	 Generally,	 print	 sources	 can	 be	 used	 by	 only	 one	 person	 at	 a	 time	 and	 searched	 only	 one	
volume	 at	 a	 time.	Where	 space	 is	 at	 a	 premium,	 print	 sources	 might	 be	 off-site	 in	 a	 storage	 facil-
ity.	In	contrast,	electronic	sources	are	often	available	to	more	than	one	user	at	a	time,	although	this	
might	be	limited	by	the	number	of	workstations	one	has	available	in	the	library,	or	by	network	issues.	
Availability	also	depends	on	the	type	of	license	the	library	has	signed	with	the	vendor;	some	licenses	
allow	for	only	a	limited	number	of	users	at	any	one	time.	Id.	at	60.
	 16.	 A	study	of	usage	patterns	involves	determining	how	the	print	is	used	compared	to	electronic	
sources,	and	whether	it	is	being	used	for	a	course	or	for	individual	research.	It	also	involves	determin-
ing	whether	users	want	print	or	electronic	sources.	See id.	A	variety	of	studies	have	shown	that	patrons	
generally	 prefer	 electronic	 access	 to	 print	 access.	 See, e.g.,	 Sanford	 N.	 Greenberg,	 Legal Research 
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retrieval,17	 quality	 of	 content	 (is	 the	 online	 source	 an	 exact	 copy	 or	 something	
less?),18	and	ownership	(i.e.,	would	you	like	to	own	the	material	you	purchased,	or	
is	paying	a	subscription	fee	from	year	to	year	sufficient?).19

¶9	In	2002,	Karen	Rupp-Serrano,	Sarah	Robbins,	and	Danielle	Cain	provided	
what	appeared	to	be	a	near-exhaustive	list	of	criteria	to	be	used	when	considering	
whether	 to	 cancel	 print	 sources	 in	 favor	 of	 electronic.20	 They	 included	 the	
following:

●● Licensing	restrictions	(Does	the	license	allow	for	the	cancellation	of	print?)
•	 Accessibility	(Can	users	access	this	source	anywhere	and	at	any	time?)
•	 Archiving	(How	will	older	material	be	accessed—online	or	in	print?)
•	 Provider	reliability/stability	
•	 Aggregator	duplication	(Are	you	paying	for	certain	titles	in	more	than	one	

source?)
•	 Availability	 in	 local	 consortia	 (Has	 the	 library	 made	 an	 agreement	 with	

other	libraries	to	keep	the	print?)
•	 Discipline/curriculum/research	importance
•	 Faculty	input	(Who	wants	print?	Who	wants	electronic?)
•	 Institutional	 commitment	 (Does	 the	 institution	 have	 a	 commitment	 to	

keep	the	print?)
•	 Subject	(Is	it	one	that	requires	the	library	to	keep	the	print	source?)
•	 User	preference/usage	
•	 Completeness	(Is	the	electronic	source	reproduced	exactly	the	way	it	was	

printed?)
•	 Nature	of	publication	(Is	the	online	information	large	in	size?	Will	print-

ing	from	the	online	source	prove	a	burden?)
•	 Reproduction	 capabilities	 (Is	 equipment	 available	 for	 color	 or	 oversized	

reproductions?)
•	 Authentication	 (If	 a	 subscription	 uses	 IP	 recognition,	 is	 a	 proxy	 service	

available?)

Training: Preparing Students for a Rapidly Changing Research Environment,	13	legAl Writing: J. legAl 
Writing institute	241,	242	(2007).	For	long	stretches	of	reading,	though,	there	is	some	evidence	that	
students,	in	particular,	still	prefer	access	to	print.	See	Raper,	supra	note	10,	at	165.
	 17.	 Paper	does	not	allow	for	Boolean	searching,	but	does	permit	easier	browsing	and	reading	in	
context.	Electronic	resources	allow	Boolean	searching,	but	can	result	in	more	unwanted	results.
	 18.	 In	1997,	Trisha	Davis	cautioned	that	electronic	products	that	reproduced	print	products	had	
to	be	 scrutinized	carefully	 to	make	sure	 that	 the	content	was	 the	 same.	She	noticed	 that	often	 the	
scope	and	breadth	of	electronic	sources	were	different	 from	their	print	counterparts,	and	that	this	
information	was	missing	from	marketing	brochures	and	other	information	offered	by	the	publisher.	
She	also	suggested	that	the	reputation	of	the	producer	and	distributor	of	the	electronic	product	was	
an	important	criterion	in	choosing	the	electronic	source	over	its	print	counterpart.	Other	consider-
ations	 included	 the	user-friendliness	of	 the	electronic	product,	 the	 type	of	 software	and	hardware	
required,	and	how	the	information	would	be	accessed	by	patrons.	Trisha	L.	Davis,	The Evolution of 
Selection Activities for Electronic Resources,	45	libr. trends	391	(1997).
	 19.	 For	a	succinct	discussion	of	this	consideration,	see	Ebook Economics: Are Libraries Screwed?,	
librArything blog	 (Oct.	 7,	 2009),	 http://www.librarything.com/blogs/thingology/2009/10/ebook
-economics-are-libraries-screwed/.
	 20.	 Karen	Rupp-Serrano	et	al.,	Canceling Print Serials in Favor of Electronic: Criteria for Decision 
Making,	26	libr. ColleCtions, ACQuisitions, & teCh. serVs.	369	(2002).
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•	 Hardware,	software,	etc.	(Can	these	be	upgraded	on	a	regular	basis?)
•	 Monetary	savings	
•	 Space	limitations	

●● Staffing	(What	staffing	needs	are	part	of	the	shift	from	print	to	electronic	
resources?)21

¶10	Nonetheless,	since	that	time	librarians	have	proposed	additional	criteria.	A	
2005	survey	that	explored	canceling	print	journals,	looked	at	the	additional	crite-
rion	of	usage	statistics	(how	frequently	the	same	titles	available	in	both	print	and	
electronic	were	used	during	a	given	time,	annual	photocopying	statistics	for	copies	
within	 the	 library,	 gate	 counts	 of	 patrons	 entering	 the	 library,	 and	 shelving	
statistics).22	Final	considerations	included	archival	access,	reliability	of	the	interface,	
and	“allowances	for	scholarly	sharing.”23

¶11	 Looking	 at	 the	 few	 studies	 specific	 to	 law	 libraries,	 decisions	 to	 cancel	
appear	to	be	based	largely	on	cost	and	also	on	efficiency	of	information	retrieval.	
In	 a	 study	 conducted	 by	 Leslie	 Street	 and	Amanda	 Runyon,	 for	 example,	 survey	
respondents	looked	at	factors	such	as	user-friendliness	of	the	database	in	addition	
to	publisher,	format,	and	dependability.24	Price,	however,	was	the	major	factor	(i.e.,	
whether	the	resource	was	available	in	a	flat-fee	database).	The	cancellation	of	print	
materials	 in	 law	 libraries	 seemed	to	be	caused	primarily	by	stagnant	acquisitions	
budgets	and	costs	of	materials	rising	well	above	inflation.

¶12	In	a	2007	study,	Ian	Gallacher	provided	some	examples	of	the	more	outra-
geous	 price	 increases	 for	 legal	 materials	 in	 the	 United	 States	 between	 1999	 and	
2003:

The	 price	 of	 the	 Atlantic	 Reporter,	 Second	 series,	 increased	 by	 more	 than	 77	 percent	
between	1999	and	2003,	but	substantially	more	disturbing	has	been	the	 increase	 in	print	
digest	cost.	The	price	of	the	Hawaii	digest,	for	example,	was	$312	in	1999	and	was	$1,371.50	
in	2003,	and	the	Rhode	Island	digest	rose	from	$432	in	1999	to	$1,272.50	in	2003.	Added	
to	the	costs	of	the	books	themselves	is	the	cost	of	storing	and	maintaining	them	in	libraries	
that	contribute	nothing	to	a	law	firm’s	bottom	line.25

As	of	2008,	price	increases	were	still	well	above	the	rate	of	inflation.	In	the	United	
States,	 annual	 increases	 for	 legal	 materials	 were	 “running	 at	 least	 8%.”	 As	 Rita	
Reusch	commented,	“this	effectively	means	an	8%	cut	on	a	flat	budget,	and	collec-
tion	decisions	are	all	about	what	to	cancel	next.”26

¶13	Harvard’s	2010	change	to	its	collection	development	policy,	which	imple-
mented	 a	 digital-only	 standard	 for	 many	 of	 its	 law	 reports,	 was	 also,	 in	 part,	 a	
response	to	drastic	price	increases.	As	one	commentator	noted,	“When	Harvard’s	

	 21.	 Id.	at	372–77.
	 22.	 John	Gallagher	et	al.,	Evidence-Based Librarianship: Utilizing Data from All Available Sources 
to Make Judicious Print Cancellation Decisions,	29	libr. ColleCtions, ACQuisitions, & teCh. serVs.	169	
(2005).
	 23.	 Id.	at	177–78.
	 24.	 Street	&	Runyon,	supra	note	4,	at	417,	¶	38.
	 25.	 Ian	Gallacher,	Mapping the Social Life of the Law: An Alternative Approach to Legal Research,	
36	int’l J. legAl info.	1,	13	(2008)	(footnotes	omitted).
	 26.	 Rita	Reusch,	By the Book: Thoughts on the Future of Our Print Collections,	100	lAW libr. J.	555,	
556,	2008	lAW libr. J.	25,	¶	4.
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Law	School	Library	can’t	afford	to	pay	for	maintaining	the	status	quo	in	primary	
and	secondary	materials,	the	duopolists	better	take	notice.”27

¶14	In	Canada,	average	annual	price	increases	have	also	been	a	cause	for	con-
cern.	The	national	law	library	journal,	Canadian Law Library Review,	periodically	
publishes	surveys	of	legal	resource	prices	and	has	discovered	increases	that	run	well	
above	 the	 inflation	 rate.	 For	 example,	 the	 average	 price	 increase	 for	 the	 tracked	
titles	from	2005	to	2006	was	5.4%,28	for	2004–2005	it	was	6.3%,29	for	2003–2004	it	
was	9.5%,30	 for	2002–2003	 it	was	3.8%,31	 and	 for	2000–2001	 it	was	a	whopping	
19.48%.32

¶15	Clearly,	law	libraries	of	all	sizes	in	both	Canada	and	the	United	States	are	
feeling	the	pinch	in	terms	of	price	increases	and	are	responding	by	canceling	print	
materials.33	These	cuts	 include	primary	 sources	 in	print.	As	a	 recent	U.S.	 survey	
discovered,	38.7%	of	respondents	had	canceled	state	reporters,	25.8%	had	canceled	
state	annotated	codes,	6.5%	had	canceled	federal	annotated	codes,	25.8%	had	can-
celed	session	laws,	and	9.7%	had	canceled	the	Code of Federal Regulations.34

¶16	In	Canada,	as	the	survey	results	that	follow	indicate,	price	is	without	ques-
tion	 a	 major	 factor	when	 considering	 the	 cancellation	of	primary	print	 sources.	
Not	surprisingly,	however,	given	the	library	literature	on	cancellation	criteria	dis-
cussed	above,	 several	other	 factors	 also	 come	 into	play	when	making	 such	deci-
sions.	These	factors,	too,	are	discussed	below.

Method

¶17	At	present,	Canada	has	twenty	law	schools.35	On	June	29,	2010,	each	of	the	
twenty	 law	 library	directors	 received	a	copy	of	 the	 survey	on	 the	cancellation	of	
print	primary	sources.36	Of	the	twenty	academic	law	library	directors	in	Canada,	
fifteen	responded,	for	a	seventy-five	percent	response	rate.

	 27.	 Hodnicki,	 supra	 note	 8.	 See also	 Sarah	 Robbins	 et	 al.,	 The Changing Format of Reference 
Collections: Are Research Libraries Favoring Electronic Access over Print?,	35/36	ACQuisitions libr.	75,	
76	(2006)	(“Librarians	must	ask	themselves	whether	it	is	worthwhile	to	purchase	a	seldom	used	print	
copy	of	a	title	for	archival	purposes	when	the	library	is	also	paying	for	more	heavily	used	electronic	
access	to	the	same	title.”).
	 28.	 Sonia	Poulin	&	Anna	Holeton,	Tracking the Cost of Canadian Legal Subscriptions—2006,	32	
CAn. l. libr. reV.	87,	89	(2007).
	 29.	 Id.
	 30.	 Sonia	Poulin	&	Anna	Holeton,	Tracking the Cost of Canadian Legal Subscriptions—2004,	30	
CAn. l. libr. reV.	104,	105	(2005).
	 31.	 Id.
	 32.	 Peggy	Neal,	Tracking the Cost of Canadian Legal Subscriptions—Report for 2001,	27	CAn. l. 
libr. reV.	85,	85	(2002).
	 33.	 See	Runyon,	supra	note	7,	at	199–200,	¶	54.
	 34.	 Id.	at	190	tbl.6.
	 35.	 They	are	at	the	University	of	Alberta,	University	of	British	Columbia,	University	of	Calgary,	
Dalhousie	 University,	 Laval	 University,	 University	 of	 Manitoba,	 McGill	 University,	 University	 of	
Moncton,	 Université	 de	 Montréal,	 University	 of	 New	 Brunswick,	 University	 of	 Ottawa,	 Université	
du	 Québec	 à	 Montréal,	 Queen’s	 University,	 University	 of	 Saskatchewan,	 Sherbrooke	 University,	
University	of	Toronto,	University	of	Victoria,	University	of	Western	Ontario,	University	of	Windsor,	
and	York	University.
	 36.	 For	a	copy	of	the	survey	questions,	see	infra app.
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¶18	 The	 survey	 itself	 contained	 twenty-seven	 questions	 or	 statements	 with	
which	participants	could	agree	or	disagree,	and	it	was	compiled	using	SurveyMonkey,	
a	web-based	interface	for	creating	and	publishing	custom	web	surveys.	Participants	
were	asked	about	their	libraries’	spending	on	print	and	electronic	sources,	as	well	
as	specific	primary	sources	to	which	their	libraries	subscribed;	they	were	also	asked	
about	cancellations	of	primary	sources,	collection	development	policies,	and	fac-
tors	that	might	figure	into	the	cancellation	of	these	sources.	The	survey	was	closed	
on	October	31,	2010.

Survey Results

Acquisitions Budget

¶19	Library	directors	were	asked,	first	of	all,	about	the	state	of	their	acquisitions	
budgets,	 in	order	to	provide	some	background	information	on	cancellation	deci-
sions	and	the	general	ability	of	the	law	library	to	afford	the	purchase	of	legal	materi-
als.	The	answers	to	this	section	were	not	by	any	means	uniform.	Of	the	respondents,	
53.3%	had	seen	an	increase	in	their	acquisitions	budget	over	the	last	twenty-four	
months,	while	26.7%	indicated	that	the	budget	had	stayed	the	same.	Twenty	per-
cent	reported	a	decrease.

¶20	 As	 for	 what	 was	 being	 purchased,	 most	 law	 library	 acquisitions	 budgets	
were	 still	 spent	 primarily	 on	 print.	 But	 even	 though	 thirteen	 out	 of	 fifteen	 law	
library	directors	spent	 thirty	percent	or	 less	of	 their	acquisitions	budget	on	elec-
tronic	 sources,37	 the	 percentage	 was	 rising;	 eighty	 percent	 of	 law	 libraries	 had	
increased	 the	 amount	 they	 spent	 on	 electronic	 products	 in	 the	 last	 twenty-four	
months.38

Collection development policies

¶21	A	question	on	collection	development	policies	was	included	in	the	survey	
to	determine	whether	those	documents	guided	format	choice	for	law	library	pur-
chases.	The	responses	were	revealing.	Seventy-three	percent	of	the	law	library	poli-
cies	 did	 not	 specify	 the	 format	 in	 which	 material	 was	 to	 be	 acquired.	 Of	 the	
remaining	libraries	whose	policies	did	specify	format,	only	one	policy	specifically	
stated	that	electronic	material	was	to	be	preferred	to	print	in	those	cases	where	the	
electronic	material	was	available,	stable,	and	could	provide	perpetual	access.

purchasing primary Source Materials

Statutes and Regulations

¶22	Academic	law	libraries	in	Canada	continue	to	buy	print	copies	of	statutes	
for	most	 jurisdictions.	The	statutes	of	 ten	 jurisdictions	out	of	a	possible	 thirteen	
were	 collected	 by	 all	 of	 the	 respondents.39	 Only	 one	 respondent	 had	 canceled	 a	

	 37.	 One	respondent	spent	between	31	and	40%	and	another	spent	between	51	and	60%.
	 38.	 The	amount	spent	on	electronic	resources	decreased	in	6.7%	of	the	libraries	and	in	13.3%	it	
stayed	the	same.
	 39.	 Canada	has	fourteen	jurisdictions:	thirteen	provinces/territories	and	the	federal	government.	
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print	 subscription	 to	 statutes	 in	 the	 last	 twenty-four	 months.	 Print	 regulations	
were	not	collected	quite	as	widely;	nonetheless,	the	regulations	of	each	of	the	thir-
teen	 jurisdictions	 were	 purchased	 by	 no	 fewer	 than	 half	 the	 responding	
libraries.40

¶23	Two-thirds	of	library	directors	said	it	was	unlikely	that	they	would	cancel	
a	subscription	to	print	statutes	or	regulations	from	any	Canadian	jurisdiction	in	
the	next	twenty-four	months	and	rely	solely	on	electronic	sources;	26.7%	replied	
that	it	was	somewhat	likely.	Only	6.7%	said	that	it	was	very	likely.

Law Reports

¶24	Most	academic	 law	 libraries	continued	to	subscribe	 to	print	 law	reports.	
The	titles	of	forty-six	national,	regional,	and	topical	reporters	were	supplied,	and	
libraries	were	asked	which	of	these	they	subscribed	to.	Only	one	of	the	titles	was	
subscribed	to	by	less	than	half	of	the	respondent	libraries.	Eighty	percent	or	more	
of	the	libraries	surveyed	subscribed	to	thirty-six	out	of	the	forty-six	titles.

¶25	Even	 so,	 sixty	percent	of	 libraries	had	canceled	a	 subscription	 to	one	or	
more	 Canadian	 print	 reporters	 in	 the	 last	 twenty-four	 months.	 Reasons	 for	 the	
cancellations	 included	having	access	to	the	material	 through	an	online	subscrip-
tion,	or	because	decisions	became	freely	available	in	some	other	way	(e.g.,	via	a	free	
source	on	the	web).	Another	reason	was	the	attempt	to	free	up	money	to	buy	dif-
ferent	 resources	 such	 as	 monographs.	 Forty	 percent	 of	 law	 libraries	 said	 it	 was	
somewhat	likely	they	would	cancel	more	print	reporters	in	the	near	future,	while	
one-third	said	it	was	very	likely.

possible Criteria for Cancellation

Price

¶26	Price	was	not	a	major	factor	in	any	decisions	to	cancel	print	legislation.	As	
can	be	seen	in	table	1,	in	response	to	the	statement	“The	price	of	print	legislation	
is	a	concern	 for	 the	 library”	only	26.6%	of	academic	 law	 libraries	 said	 that	 they	
agreed	 or	 somewhat	 agreed.	 In	 contrast,	 80%	 of	 law	 library	 directors	 agreed	 or	
somewhat	agreed	with	the	statement,	“The	price	of	subscribing	to	print	reporters	
is	a	concern	for	the	library.”	

Nunavut,	however,	does	not	print	statutes;	they	are	only	available	electronically.	The	ten	are	Alberta,	
Manitoba,	 Newfoundland,	 Northwest	 Territories,	 Nova	 Scotia,	 Ontario,	 Prince	 Edward	 Island,	
Quebec,	Saskatchewan,	and	the	Yukon.	Federal	statutes	were	subscribed	to	by	80%	of	law	libraries,	
British	Columbia	by	93.3%,	and	New	Brunswick	by	86.7%.
	 40.	 To	 the	 question,	 For	 which	 jurisdiction	 does	 your	 law	 library	 currently	 buy	 print	 regula-
tions	 (either	 as	 part	 of	 the	 Gazette	 or	 in	 some	 other	 form,	 e.g.,	 looseleaf),	 the	 responses	 were	
Federal,	86.7%;	Alberta,	73.3%;	British	Columbia,	66.7%;	Manitoba,	73.3%;	New	Brunswick,	53.3%;	
Newfoundland,	 66.7%;	 Northwest	 Territories,	 66.7%;	 Nova	 Scotia,	 73.3%;	 Ontario,	 80%;	 Prince	
Edward	Island,	73.3%;	Quebec,	80%;	Saskatchewan,	66.7%;	Yukon,	73.3%.	Almost	all	(93.3%)	librar-
ies	had	not	canceled	a	subscription	to	print	regulations	from	any	Canadian	jurisdiction	in	the	last	
twenty-four	months.
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Table 1

Is price a Consideration When Subscribing to print Legislation or Reporters? 

 Agree Somewhat 
Agree

Neither 
Agree nor 
Disagree

Somewhat 
Disagree

Disagree Not  
Applicable

the price of print  
legislation is a concern 
for the library.

13.3% 13.3% 13.3% 20.0% 40.0% 0%

the price of subscribing 
to print reporters is a 
concern for the library.

60.0% 
 

20.0% 
 

6.7% 
 

6.7% 
 

6.7% 
 

0% 
 

Duplication of Materials

¶27	The	overlapping	of	print	and	online	sources	was	also	of	greater	concern	for	
print	reporters	than	it	was	for	print	legislation.	In	response	to	the	statement	“The	
duplication	of	print	and	online	legislation	is	a	concern	for	the	library,”	forty	percent	
said	 that	 they	 agreed	 or	 somewhat	 agreed	 compared	 with	 eighty	 percent	 who	
agreed	or	somewhat	agreed	to	the	same	question	involving	reporters.

Ease of Use

¶28	 In	 the	 case	of	both	 legislation	and	case	 law,	 the	majority	of	 law	 libraries	
agreed	that	online	sources	were	easier	to	use,	although	here,	too,	the	responses	were	
quite	 varied.	Fifty-three	 percent	 of	 law	 libraries	 agreed	or	 somewhat	 agreed	 that	
“research	involving	legislation	is	easier	with	online	sources,”41	while	93.3%	agreed	
that	“research	 involving	 case	 law	 is	 easier	 with	online	 sources.”	Forty-six	percent	
agreed	or	somewhat	agreed	that	“faculty	members	prefer	online	sources	for	legisla-
tive	 research”	 while	 all	 agreed	 that	“students	 prefer	 online	 sources	 for	 legislative	
research.”	 In	 contrast,	 two-thirds	 agreed	 that	 “faculty	 members	 prefer	 online	
sources	for	case	law”	and,	once	again,	all	agreed	that	“students	prefer	online	sources	
for	case	law.”

Personnel

¶29	Most	of	the	respondents	felt	that	personnel	costs	were	lower	with	electronic	
resources.	Eighty	percent	agreed	with	the	statement,	“Personnel	costs	are	lower	with	
electronic	 sources	 for	 legislation	 than	 with	 print”	 while	 93.3%	 of	 respondents	
thought	this	was	true	for	case	law	in	electronic	form	versus	print	form.

	 41.	 Cf.	Reusch,	 supra	note	26,	 at	557,	¶	 12	 (“Among	 the	print	publications	 that	we	have	been	
committed	to	keeping	are	the	state	codes,	for	a	couple	of	reasons.	First,	we	continue	to	subscribe	to	
the	general	consensus	among	serious	legal	researchers	that	statutory	research	works	better	in	the	print	
version	of	codes—even	with	improved	browsing	capacity	and	other	developments	in	the	online	ver-
sions.	This	is	a	value	we	try	to	impress	upon	law	students,	though	it	usually	doesn’t	stick.	Second,	our	
collection	of	state	codes	is	very	popular	with	law	review	cite	checkers	and	practitioners,	and	it	does	
get	used.	Nevertheless,	after	some	debate,	we	recently	cancelled	upkeep	on	codes	for	selected	remote,	
smaller	states.	We’ll	see	whether	we	get	push-back	on	that	one.”).
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Reliability

¶30	There	was	 far	 less	 trust	 in	 the	reliability	of	online	sources	 for	 legislation	
than	 for	 case	 law.	 Only	 26.6%	 of	 respondents	 thought	 that	 online	 sources	 were	
reliable	enough	to	cancel	print	legislation	sources	compared	with	seventy	percent	
who	 thought	 electronic	 sources	 were	 reliable	 enough	 to	 support	 cancellation	 of	
print	sources	of	case	law.

Space

¶31	The	space	to	house	print	sources	for	legislation	did	not	seem	to	be	a	press-
ing	 problem	 for	 academic	 libraries.	 Thirteen	 percent	 of	 respondents	 agreed	 or	
somewhat	agreed	with	the	statement	“the	library	is	running	out	of	space	for	print	
legislation,”	 compared	 with	 fifty	 percent	 of	 respondents	 who	 thought	 that	 the	
library	was	running	out	of	space	for	print	reporters.

Use

¶32	As	table	2	shows,	close	to	three-quarters	of	respondents	(73.3%)	agreed	or	
somewhat	agreed	with	the	statement	“print	legislative	materials	are	used	on	a	regu-
lar	 basis.”	 This	 is	 in	 contrast	 to	 53.3%	 of	 respondents	 who	 agreed	 or	 somewhat	
agreed	that	“print	law	reporters	are	no	longer	used.”

Table 2

Are print Materials Used Regularly?

 Agree Somewhat 
Agree

Neither 
Agree nor 
Disagree

Somewhat 
Disagree

Disagree Not 
Applicable

print legislative  
materials are used  
on a regular basis.

40.0% 33.3% 6.7% 13.3% 6.7% 0%

print law reporters 
are no longer used.

20.0% 33.3% 6.7% 6.7% 26.7% 6.7% 

Teaching and Research

¶33	 Seventy-three	 percent	 of	 respondents	 agreed	 or	 somewhat	 agreed	 that	
print	 legislation	 supported	 curriculum/teaching	 needs,	 while	 93.3%	 agreed	 or	
somewhat	 agreed	 that	 this	 material	 supported	 research	 needs.	 In	 contrast,	 sixty	
percent	agreed	or	somewhat	agreed	with	the	statement	“print	 law	reporters	sup-
port	curriculum/teaching	needs,”	and	two-thirds	agreed	or	somewhat	agreed	that	
“print	law	reporters	support	research	needs.”

Discussion

¶34	The	survey	results	show	a	clear	distinction	between	how	legislation	and	law	
reports	are	viewed	by	law	library	directors	in	Canada.	Far	more	directors	appear	
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confident	about	continuing	to	subscribe	to	legislation	in	print	than	they	are	about	
continuing	to	subscribe	to	print	reporters.	The	price	of	reporters,	along	with	the	
duplication	of	content,	their	relative	lack	of	ease	of	use,	the	space	that	they	take	up	
in	a	library,	and	the	personnel	required	to	deal	with	them	are	among	some	of	the	
key	concerns.

¶35	Bar	association	standards	do	not	and	have	not	figured	prominently	in	the	
discussion	 on	 what	 to	 cancel	 in	 Canada.	 In	 the	 United	 States,	 the	American	 Bar	
Association	standards	set	out	criteria	for	law	library	collections,	and	go	so	far	as	to	
discuss	what	types	of	materials	must	be	included	in	a	 law	library	core	collection.	
These	include

1.	 all	 reported	 federal	 court	 decisions	 and	 reported	 decisions	 of	 the	 highest	 appellate	
court	of	each	state;

2.	 all	 federal	 codes	 and	 session	 laws,	 and	 at	 least	 one	 current	 annotated	 code	 for	 each	
state;

3.	 all	current	published	treaties	and	international	agreements	of	the	United	States;
4.	 all	current	published	regulations	(codified	and	uncodified)	of	the	federal	government	

and	the	codified	regulations	of	the	state	in	which	the	law	school	is	located;
5.	 those	federal	and	state	administrative	decisions	appropriate	to	the	programs	of	the	law	

school;	[and]
6.	 U.S.	Congressional	materials	appropriate	to	the	programs	of	the	law	school;	.	.	.	.42

¶36	There	is	no	comparable	national	standard	set	out	by	the	bar	associations/
law	societies	for	law	libraries	in	Canada.	The	closest	thing	appeared	in	1969,	in	a	
single	 sentence	 dealing	 with	 standards	 required	 for	 law	 schools	 in	 Canada:	“The	
Law	Society	requires	to	be	assured	that	adequate	facilities,	including	library	books	
and	reading	space,	are	available	to	the	students	and	the	faculty.”43

¶37	 The	 national	 coordinating	 body	 of	 Canada’s	 fourteen	 law	 societies,	 the	
Federation	 of	 Law	 Societies	 of	 Canada,	 appointed	 a	 task	 force	 in	 June	 2007	 to	
review	existing	requirements	that	had	come	into	effect	forty	years	earlier	but	had	
never	been	explicitly	agreed	to	by	law	societies	across	Canada.44	It	also	set	out	to	

	 42.	 Am. bAr Ass’n, 2011–2012 stAndArds for ApproVAl of lAW sChools	47	(2011)	(Interpretation	
606-5).
	 43.	 Attachment	 to	 letter	 from	 Kenneth	 Jarvis,	 Secretary,	 Law	 Society	 of	 Upper	 Canada,	 to	
Thomas	G.	Feeney,	Dean,	University	of	Ottawa	(Apr.	15,	1969),	in	fed’n of lAW soC’ys of CAnAdA, 
tAsK forCe on the CAnAdiAn Common lAW degree: ConsultAtion pAper	app.	3,	at	5	(Sept.	2008),	
available at	 http://www.flsc.ca/_documents/Common-Law-Degree-Consultation-Paper-2008.pdf	
[hereinafter	ConsultAtion pAper].	In	1957,	a	special	Committee	of	Benchers	(the	name	for	the	indi-
viduals	who	run	the	Law	Society	of	Upper	Canada,	Ontario’s	Bar	Association)	working	with	a	small	
group	 of	 lawyers	 and	 professors	 drafted	 a	 memorandum	 outlining	 the	 academic	 requirements	 for	
anyone	who	wished	to	earn	a	Canadian	law	degree.	These	included	the	minimum	amount	of	school-
ing	one	would	need	to	get	into	a	law	school,	the	types	of	courses	that	would	be	taught	in	a	university	
law	 program,	 and	 the	 bar	 admission	 course	 requirements	 after	 the	 university	 law	 school	 training	
component	had	been	completed.	The	Report of the Special Committee on Law School	of	Feb.	14,	1957,	
set	out	the	requirements	for	“an	approved	law	course	in	an	approved	University”;	these	requirements	
were	modified	somewhat	in	1969	and	included	the	sentence	on	libraries	quoted	in	the	text.	See	Letter	
from	Kenneth	Jarvis,	Secretary,	Law	Society	of	Upper	Canada,	to	David	H.	Jenkins	(Feb.	20,	1984),	in	
ConsultAtion pAper,	supra,	at	app.	2.
	 44.	 See	fed’n of lAW soC’ys of CAnAdA, tAsK forCe on the CAnAdiAn Common lAW degree: 
finAl report	 4	 (Oct.	 2009),	 available at	 http://www.flsc.ca/_documents/Common-Law-Degree
-Report-C.pdf	[hereinafter	finAl report].
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propose	national	academic	requirements	necessary	for	any	law	school	to	graduate	
students	eligible	for	entry	into	a	bar	admission	program.	In	the	document	specify-
ing	the	requirements,	it	is	stated	that	each	law	school	must	maintain	“a	law	library	
in	electronic	and/or	paper	form	that	provides	services	and	collections	sufficient	in	
quality	 and	 quantity	 to	 permit	 the	 law	 school	 to	 foster	 and	 attain	 its	 teaching,	
learning	and	research	objectives.”45

¶38	The	Canadian	Council	of	Law	Deans46	responded	to	the	Federation’s	rather	
general	comment	thus:	“We	urge	you	to	address	in	your	final	report	the	essential	
nature	of	a	well	equipped	law	library	.	 .	 .	 .”47	Since	that	time,	an	implementation	
committee	(established	by	the	Federation	to	determine	how	compliance	with	the	
new	national	academic	requirements	could	be	measured)	has	also	urged,	among	
other	things,	that	standards	for	law	libraries	be	made	more	concrete.	The	commit-
tee,	which	presented	its	final	report	in	August	2011,	inserted	a	note	in	parentheses	
along	with	several	recommendations	after	section	2.4,	which	deals	with	the	matter	
of	law	libraries:

(A	useful	reference	for	this	requirement	is	the	Canadian	Academic	Law	Library	Directors	
Association’s	standards.)

The	Implementation	Committee	recommends	that	the	following	information	be	pro-
vided	in	this	section:

•	 Overview	of	library	staff	complement,	qualifications	and	reporting	structure.
•	 Overview	of	library	facilities	and	description	of	collection	and	collections	poli-

cies.
•	 Overview	of	library	acquisitions	budget.
•	 General	description	of	support	services	available	 to	 faculty,	students	and	other	

library	users.48

In	2012,	the	Federation	began	implementing	the	Committee’s	recommendations,	
and	 the	 first	 step	 was	 to	 ask	 Canadian	 law	 schools	 to	 report	 back	 on	 how	 they	
planned	to	meet	the	new	requirements.	A	description	of	current	library	staff,	facili-
ties,	and	budgets	was	to	be	included	in	the	report	from	each	school.	What	use	the	
Federation	will	make	of	this	information,	however,	or	how	it	will	determine	if	a	law	
school	library	fails	to	meet	what	is,	at	present,	a	largely	unarticulated	standard,	is	
still	unclear.

¶39	 As	 a	 result,	 when	 Canadian	 academic	 law	 library	 directors	 were	 asked	
which	 individuals	 or	 bodies	 they	 were	 likely	 to	 consult	 when	 making	 decisions	
about	cancellation	of	print	subscriptions,	they	gave	a	variety	of	answers	including	
the	dean	of	the	law	school,	the	university	librarian,	the	relevant	library	committee,	
law	 faculty,	 law	 library	personnel,	 librarians	working	 in	government	documents,	
and	“all	 of	 the	 above.”	 Bar	 associations	 were,	 not	 surprisingly,	 absent	 from	 the	
discussion.

	 45.	 Id.	at	11	(emphasis	omitted).
	 46.	 The	Canadian	Council	of	Law	Deans	is	an	independent	association	made	up	of	the	heads	of	
all	law	schools	and	departments	of	law	across	Canada.
	 47.	 Letter	 from	 W.	 Brent	 Cotter,	 Canadian	 Council	 of	 Law	 Deans,	 to	 John	 Hunter	 (June	 29,	
2009),	in	finAl report,	supra	note	44,	at	app.	6.
	 48.	 fed’n of lAW soC’ys of CAnAdA, Common lAW degree implementAtion Committee: finAl 
report	 29	 (Aug.	 2011),	 available at	 http://www.flsc.ca/_documents/Implementation-Report-Aug
-2011-ECC.pdf.
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Does Format Matter?

¶40	Leslie	Street	and	Amanda	Runyon	have	noted	that:	“Collections	are	funda-
mentally	 changing	 because	 of	 new	 technologies	 and	 a	 growing	 reliance	 on	 elec-
tronic	materials.	Faced	with	this	new	reality,	though,	law	libraries	and	scholars	have	
done	 little	 research	 examining	 the	 impact	 of	 potential	 cancellations	 on	 legal	
research	education.”49	We	are	in	the	dark,	for	example,	about	the	long-term	stability	
of	various	titles	in	various	databases	and	are	unlikely	to	be	able	to	predict	the	future	
here	with	any	real	accuracy.

¶41	 In	 Canada,	 for	 example,	 in	 April	 2008,	 the	 publisher	 Canada	 Law	 Book	
removed	its	publications	from	the	LexisNexis	Quicklaw	database.	Until	that	time,	
the	 Canada	 Law	 Book	 content	 available	 via	 LexisNexis	 Quicklaw	 included	 key	
reporters	 such	as	Canadian Criminal Cases,	Canadian Patent Reporter,	Dominion 
Law Reports,	 and	 Labour Arbitration Cases,	 along	 with	 additional	 key	 reference	
resources	such	as	the	Canadian Law List.50	The	reason	for	removing	these	titles	had	
to	do	with	Canada	Law	Book’s	promotion	of	its	own	database,	BestCase,	which	was	
to	be	the	only	online	source	for	these	materials.	Those	libraries	that	took	it	all	in	
stride	 and	 subsequently	 bought	 a	 subscription	 to	 Canada	 Law	 Book’s	 BestCase	
database	were	astonished	 to	 learn	 in	2010	 that	Carswell	 (Thomson	Reuters)	had	
purchased	Canada	Law	Book.	It	remains	unclear	to	this	day,	given	the	duplication	
of	 content	 in	 various	 publications	 by	 the	 two	 companies,	 whether	 Carswell	 will	
cease	to	publish	some	of	the	Canada	Law	Book’s	resources	(including	BestCase).51	
Clearly,	 five	 years	 ago,	 only	 the	 most	 astute	 and	 precognitive	 of	 librarians	 could	
have	accurately	predicted	any	of	this.	Given	that	the	sand	shifts	continually	beneath	
our	feet	in	this	way,	can	we,	as	Rita	Reusch	asks,	“cancel	print	with	confidence	that	
the	content	will	remain	available	under	the	educational	contract	license?”52

¶42	In	addition	to	problems	involving	the	stability	of	titles	in	various	electronic	
databases,	 we	 also	 know	 little	 about	 how	 the	 electronic	 model	 versus	 the	 print	
model	will	change	the	services	provided	by	academic	law	libraries.	Print,	once	pur-
chased,	belongs	 to	a	 library	 for	as	 long	as	 it	exists	physically.	 It	can	be	 loaned	 to	
borrowers,	placed	on	reserve,	and	sent	to	other	libraries	through	interlibrary	loan.	
Critics	 of	 reliance	 on	 electronic	 resources	 that	 are	 not	 owned	 but	 only	 provide	
access	note	that	“like	rent,	money	spent	on	[electronic]	access	is	gone.	The	library	
has	nothing	concrete	to	show	for	the	dollars	expended.	 .	 .	 .	Most	alarming	of	the	
many	criticisms	of	access	is	that	if	everyone	moved	to	the	access	paradigm,	no	col-
lections	from	which	to	borrow	would	exist.”53	The	licensing	agreements	that	aca-

	 49.	 Street	&	Runyon,	supra	note	4,	at	400,	¶	2	(footnote	omitted).
	 50.	 Additional	 resources	 included	 Alberta Civil and Criminal Cases,	 All Canada Weekly 
Summaries,	 B.C. Civil Cases,	 B.C. Criminal Cases,	 B.C. Labour Arbitrations,	 B.C. Labour Relations 
Board Decisions,	Canadian Labour Arbitration Summaries,	Charter of Rights Decisions,	Saskatchewan 
Civil and Criminal Cases,	Supreme Court of Canada Decisions,	and	Weekly Criminal Bulletin.	Simon	
Chester,	CLB to Leave Lexis—Tectonic Shift in Canadian Legal Online,	SLAW	(Sept.	26,	2007),	http://
www.slaw.ca/2007/09/26/clb-to-leave-lexis-tectonic-shift-in-canadian-legal-online.
	 51.	 See	 Gary	 P.	 Rodrigues,	 CR + CCC = CRCC?,	 SLAW	 (Sept.	 19,	 2010),	 http://www.slaw
.ca/2010/09/19/cr-ccc-crcc.
	 52.	 Reusch,	supra	note	26,	at	560,	¶	22.
	 53.	 Ronald	F.	Dow	et	al.,	Academic Collections in a Changing Environment,	in	ACAdemiC librAries	
103,	120	(Gerard	B.	McCabe	&	Ruth	J.	Person	eds.,	1995).
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demic	libraries	sign	generally	prohibit	those	libraries	from	providing	interlibrary	
loan	access	to	the	content	of	that	database.	For	some	librarians,	this	sounds	like	the	
death	knell	for	interlibrary	loan:	as	more	and	more	material	is	available	electroni-
cally,	less	and	less	will	be	available	to	lend	to	other	libraries.54

¶43	 Finally,	 there	 is	 little	 information	 available	 on	 whether	 providing	 access	
only	to	electronic	sources	will	affect	the	work	of	students	and	researchers,	though	
there	are	recent	indications	that	the	legal	community	appears	to	have	certain	res-
ervations	 about	 law	 libraries	 that	 are	 entirely	 electronic.	 In	 a	 2005	 survey	 of	
Chicago-area	 lawyers,	 for	 example,	 a	 significant	 number	 of	 respondents	 agreed	
that	more	time	should	be	spent	training	law	students	while	still	 in	school	to	use	
print	 resources.	 Print	 resources,	 according	 to	 respondents,	 were	 not	 only	 more	
economical,	 but	 were	 necessary	 since	 not	 everything	 was	 available	 online.55	 In	
addition,	 the	 librarians	 who	 answered	 a	 2007	 survey	 discussed	 above	 were	 not	
happy	 about	 what	 they	 saw	 as	“too	 much	 reliance	 on	 electronic	 [databases].”56	
Lawyers	who	responded	to	a	companion	study	commented	that	when	young	asso-
ciates	relied	solely	on	electronic	resources	and	failed	to	consult	print	sources,	they	
also	 failed	 to	 develop	 key	 legal	 concepts	 “as	 a	 result	 of	 their	 myopic	 use	 of	
keywords.”57	Seasoned	lawyers	who	responded	had	a	sense	that	something	impor-
tant	was	missing	from	research	based	solely	on	electronic	sources.58

¶44	 Clearly	 more	 work	 needs	 to	 be	 done	 in	 this	 area.	 While	 the	 survey	 of	
Canadian	 law	 library	 directors	 reveals	 a	 likelihood	 of	 cuts	 to	 print	 resources—	
particularly	law	reports—in	the	future,	there	are	no	accompanying	studies	to	tell	
us	whether	this	is	good	for	patrons,	bad	for	patrons,	or	unlikely	to	affect	them	at	
all.	There	is	also	little	to	indicate	whether	library	collections	will	suffer	no	ill	effects	
from	 the	 move	 toward	 electronic	 resources,	 or	 if	 the	 practice	 will	 indeed	 leave	
libraries	in	a	far	worse	position.

	 54.	 See	Chiorazzi,	supra	note	5,	at	25	(“[U]ltimately,	we	will	need	to	reexamine	our	societal	mis-
sion.	If	we	do	not	collect	the	less	heavily	used	materials,	.	.	.	if	we	do	not	preserve	our	cultural	heritage,	
who	will?	We	run	the	risk	of	relying	on	others	until	there	are	no	others	to	rely	upon.	If	every	library	
were	to	rely	on	interlibrary	loan	to	supplement	its	own	collections,	the	system	collapses.”).
	 55.	 Greenberg,	supra	note	16,	at	251–53.
	 56.	 Gallacher,	supra	note	25,	at	13	n.47	(quoting	respondent	to	Tom	Gaylord’s	2007	survey	of	law	
librarians).
	 57.	 Id.	at	14	n.47	(quoting	respondent	to	author’s	2007	survey	of	attorneys).	There	may	be	more	
to	this	than	meets	the	eye.	Katrina	Fischer	Kuh,	citing	work	in	the	area	of	medium	theory,	posits	that	
the	 way	 in	 which	“information	 is	 communicated—for	 example,	 oral	 versus	 print—is	 not	 neutral.	
Instead	it	significantly	shapes	how	the	conveyed	information	is	understood.”	See	Katrina	Fischer	Kuh,	
Electronically Manufactured Law,	22	hArV. J.l. & teCh.	223,	229	(2008).	Even	if	this	idea	is	not	under-
stood	overtly,	it	seems	to	be	understood	intrinsically	on	some	level	by	people	who	have	spent	time	
doing	legal	research.	Using	print	versus	online	sources	may	not	just	be	a	matter	of	different	research	
practices,	it	could	also	affect	how	we	research	and,	in	turn,	the	results	of	that	research.	See generally,	
Barbara	Bintliff,	Context and Legal Research,	99	lAW libr. J.	249,	2006	lAW libr. J.	15.
	 58.	 Some	writers	have	tried	to	explain	this	away	as	“generational.”	As	Ian	Gallacher	explains,	law	
students	and	new	associates	are	“comfortable	with	the	internet,	uncomfortable	with	books	and	librar-
ies,	and	are	headed	for	an	unpleasant	rendezvous	with	the	traditionalists	who	still	inhabit	law	firms,	
and	who	have	very	different	ideas	about	the	relative	merits	of	books	and	electronic	legal	research.”	
Ian	Gallacher,	Forty-Two: The Hitchhiker’s Guide to Teaching Legal Research to the Google Generation,	
39	AKron l. reV.	151,	166	(2006).



277CANCeLLAtION OF pRINt pRIMARY SOURCeS IN CANAdIAN ACAdeMIC LAW LIBRARIeSVol. 104:2  [2012-21]

Conclusion

¶45	John	Budd	notes	in	The Changing Academic Library:	“For	almost	as	long	as	
academic	libraries	have	been	in	[existence],	they	have	been	associated	with	the	col-
lections	they	have	selected,	acquired,	organized	and	housed.”59	There	is,	he	contin-
ues,	“some	dispute	regarding	the	purpose	of	the	library.	On	the	one	hand,	there	are	
those	who	advocate	breaking	through	the	constraints	a	physical	collection	imposes	
on	library	services.	On	the	other	hand	are	those	who	make	the	case	for	the	preserva-
tion	of	recorded	knowledge.”60	The	latter	statement	would	include	the	sixty	percent	
of	Canadian	law	library	directors	who	agreed	or	somewhat	agreed	with	the	state-
ment:	“The	library	in	its	role	as	repository	should	maintain	a	print	reporter	collec-
tion.”	Twenty-six	percent	disagreed	or	somewhat	disagreed.

¶46	Yet	 Budd	 may	 also	 be	 correct	 when	 he	 comments	 that	“both	 points	 are	
correct;	 what	 is	 constricting	 is	 a	 narrowness	 of	 vision	 that	 puts	 libraries	 in	 an	
either/or	stance.”61	Nonetheless,	as	noted	above,	 law	 libraries	are	now	nearing	an	
“either/or	stance.”	Certainly,	law	firm	libraries	will	get	there	first,	driven	by	lawyers’	
demands	 for	 libraries	 to	 eat	 up	 less	 office	 space,	 and	 for	 libraries	 to	 provide	
resources	that	can	be	accessed	from	a	variety	of	locations.	How	this	will	manifest	
itself	 in	 academic	 law	 libraries	 in	 the	 future	 is	 unclear,	 but	 as	 this	 survey	 clearly	
reveals,	 the	writing	could	already	be	on	 the	wall	 for	print	 reporters,	 and	what	 is		
to	become	of	print	legislation	once	reporters	have	been	dealt	with	still	remains	to	
be	seen.

	 59.	 John m. budd, the ChAnging ACAdemiC librAry: operAtions, Culture, enVironments	180	
(2005).
	 60.	 Id.
	 61.	 Id.
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Appendix

primary Sources Cancellation Survey

1.	 Please	identify	your	law	library:

2.	 What	 percentage	 of	 your	 total	 law	 library	 acquisitions	 budget	 is	 spent	 on		
online/electronic	resources?

___	0–10%
___	11–20%
___	21–30%
___	31–40%

___	41–50%
___	51–60%
___	61–70%
___	71–80%

___	81–90%
___	91–100%

3.	 What	percentage	of	your	total	law	library	acquisitions	budget	is	spent	on	print	
resources?

___	0–10%
___	11–20%
___	21–30%
___	31–40%

___	41–50%
___	51–60%
___	61–70%
___	71–80%

___	81–90%
___	91–100%

4.	 Has	your	total	law	library	acquisitions	budget	increased,	decreased,	or	stayed	
the	same	during	the	last	twenty-four	months?

____	Increased
____	Decreased
____	Stayed	the	same

5.	 Has	 the	 amount	 that	 the	 law	 library	 spends	 on	 online/electronic	 sources	
increased,	decreased,	or	stayed	the	same	during	the	last	twenty-four	months?

____	Increased
____	Decreased
____	Stayed	the	same

6.	 For	which	jurisdictions	does	your	law	library	currently	buy	print	statutes	(i.e.,	
bound	annual	volumes,	consolidated	statutes,	or	something	similar)?

____	Federal
____	Alberta
____	British	Columbia
____	Manitoba
____	New	Brunswick

____	Newfoundland
____	Northwest	Territories
____	Nova	Scotia
____	Ontario
____	Prince	Edward	Island

____	Quebec
____	Saskatchewan
____	Yukon
____	None	of	the	above

7.	 Have	you	canceled	a	subscription	to	print	statutes	from	any	Canadian	jurisdic-
tion	in	the	last	twenty-four	months?

____	Yes
____	No

If	yes,	please	specify	jurisdiction(s):
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8.	 For	which	 jurisdictions	does	your	 law	library	currently	buy	print	regulations	
(either	as	part	of	the	Gazette	or	in	some	other	form,	e.g.,	looseleaf)?

____	Federal
____	Alberta
____	British	Columbia
____	Manitoba
____	New	Brunswick
____	Newfoundland

____		Northwest	Territories
____	Nova	Scotia
____	Nunavut
____	Ontario
____	Prince	Edward	Island

____	Quebec
____	Saskatchewan
____	Yukon
____	None	of	the	above

9.	 Have	you	canceled	a	subscription	to	print	regulations	from	any	Canadian	juris-
diction	in	the	last	twenty-four	months?

____	Yes
____	No

If	yes,	please	specify	jurisdiction(s):

10.	 How	likely	is	it	in	the	next	twenty-four	months	that	you	will	cancel	a	subscrip-
tion	 to	print	 statutes	or	 regulations	 from	any	Canadian	 jurisdiction	and	rely	
solely	on	online/electronic	sources	instead?

____	Very	likely
____	Somewhat	likely
____	Not	at	all	likely

11.	 If	you	have	to	make	cuts	to	print	legislation	subscriptions	in	the	next	twenty-
four	months,	which	jurisdiction(s)	are	you	likely	to	cancel?

____	Federal
____	Alberta
____	British	Columbia
____	Manitoba
____	New	Brunswick

____	Newfoundland
____	Northwest	Territories
____	Nova	Scotia
____	Ontario
____	Prince	Edward	Island

____	Quebec
____	Saskatchewan
____	Yukon
____	None	of	the	above

12.	 Are	you	planning	in	the	next	twenty-four	months	to	weed	(either	disposing	of	
permanently	or	placing	in	storage)	any	of	the	following	Canadian	print	sources	
from	your	collection?

____	Statutes
____	Regulations
____	Law	reports
____	None	of	the	above

13.	 To	which	print	national	and	regional	reporters	does	the	law	library	subscribe?	
(Choose	all	that	apply)

____	Dominion	Law	Reports	(D.L.R.)
____	Federal	Court	Reports	(F.C.R.)
____	Federal	Trial	Reports	(F.T.R.)
____	National	Reporter	(N.R.)

____	Supreme	Court	Reports	(S.C.R.)
____	Atlantic	Provinces	Reports	(A.P.R.)
____	Western	Weekly	Reports	(W.W.R.)
____	None	of	the	above
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14.	 To	which	 jurisdiction-specific	print	reporters	does	 the	 law	 library	subscribe?	
(Choose	all	that	apply)

____	Alberta	Law	Reports
____	Alberta	Reports
____		Annuaire	de	jurisprudence		

et	de	doctrine	du	Québec
____	British	Columbia	Law	Reports
____	British	Columbia	Appeal	Cases
____	Manitoba	Reports
____	New	Brunswick	Reports
____		Newfoundland	and	Prince	

Edward	Island	Reports

____	Nova	Scotia	Reports
____	Ontario	Appeal	Cases
____	Ontario	Reports
____	Quebec	Appeal	Cases
____		Recueils	de	jurisprudence	du	

Québec
____	Saskatchewan	Reports
____	None	of	the	above

15.	 To	 which	 print	 topical	 reporters	 does	 the	 law	 library	 subscribe?	 (Choose	 all	
that	apply)

____	Administrative	Law	Reports
____	Business	Law	Reports
____	Canada	Tax	Cases
____	Canadian	Bankruptcy	Reports
____		Canadian	Cases	on	Employment	

Law
____		Canadian	Cases	on	the	Law	of	

Insurance
____		Canadian	Cases	on	the	Law	of	

Torts
____	Canadian	Criminal	Cases
____	Criminal	Reports
____		Canadian	Environmental	Law	

Reports
____		Canadian	Human	Rights		

Reporter
____	Canadian	Labour	Law	Cases

____	Canadian	Patent	Reporter
____	Canadian	Rights	Reporter
____	Carswell’s	Practice	Cases
____	Construction	Law	Reports
____	Dominion	Tax	Cases
____	Estates	and	Trusts	Reports
____	Immigration	Law	Reporter
____	Labour	Arbitration	Cases
____	Motor	Vehicle	Reports
____		Municipal	and	Planning	Law	

Reports
____		Personal	Property	Security	Act	

Cases
____	Real	Property	Reports
____	Reports	of	Family	Law
____	None	of	the	above

16.	 Has	 the	 law	 library	 canceled	 a	 subscription	 to	 one	 or	 more	 Canadian	 print	
reporters	in	the	last	twenty-four	months?

____	Yes
____	No

17.	 How	likely	is	it	in	the	next	twenty-four	months	that	the	law	library	will	cancel	
all	or	some	print	 law	reports	and	rely	solely	on	online/electronic	sources	for	
that	content	instead?

____	Very	likely
____	Somewhat	likely
____	Not	at	all	likely
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18.	 Does	 the	 law	 library’s	 collection	 development	 policy	 specify	 which	 statutes,	
regulations,	and	reporters	are	to	be	purchased?

____	Yes
____	No
____	We	don’t	have	a	collection	development	policy

If	yes,	what	does	the	policy	say?

19.	 Does	 the	 law	 library’s	 collection	 development	 policy	 specify	 the	 format	 (i.e.,	
print	or	electronic)	in	which	to	buy	library	materials	and	resources?

____	Yes
____	No

If	yes,	what	does	the	policy	say?

20.	 Which	electronic	 resources	do	you	 think	might	adequately	 replace	Canadian	
print	legislation	in	the	law	library?	(Choose	all	that	apply)

____	Westlaw	Canada
____	LexisNexis
____	Government	web	sites
____	CanLII
____	Other

If	“Other,”	please	specify:

21.	 Which	electronic	 resources	do	you	 think	might	adequately	 replace	Canadian	
print	law	reports	in	the	law	library?	(Choose	all	that	apply)

____	Westlaw	Canada
____	LexisNexis
____	Government	web	sites
____	CanLII
____	Other

If	“Other,”	please	specify:

22.	 Would	a	decision	by	the	 law	library	to	cancel	print	 legislation	or	 law	reports	
require	consultation	with	any	of	the	following?	(Choose	all	that	apply)

____	Dean
____	University	Librarian
____	Library	Committee
____	Law	Library	personnel
____	None	of	the	above
____	Other

If	“Other,”	please	specify:
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23.	 In	the	past	twenty-four	months,	has	the	law	library	canceled	any	online/elec-
tronic	product	in	favor	of	keeping	the	print	equivalent?

____	Yes
____	No

If	yes,	please	specify:

24.	 To	what	extent	do	you	agree	or	disagree	with	the	following	statements	about	
print	and	electronic	sources	for	legislation?

	 Agree Somewhat 
Agree

Neither 
Agree nor 
Disagree

Somewhat 
Disagree

Disagree Not 
Applicable

The	price	of	
print	legislation	
is	a	concern	for	
the	library.

The	duplication	
of	print	and	
online	legislation	
is	a	concern	for	
the	library.

Research	involv-
ing	legislation	
is	easier	with	
online	sources.

Faculty	members	
prefer	online	
sources	for	legis-
lative	research.

Students	prefer	
online	sources	
for	legislative	
research.

Personnel	
costs	are	lower	
with	electronic	
sources	for	legis-
lation	than	with	
print.

Electronic	
sources	for	legis-
lation	are	reliable	
enough	to	cancel	
print.

The	library	is	
running	out	of	
space	for	print	
legislation.

Print	legislative	
materials	are	
used	on	a	regular	
basis.
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	 Agree Somewhat 
Agree

Neither 
Agree nor 
Disagree

Somewhat 
Disagree

Disagree Not 
Applicable

Print	legislation	
supports		
curriculum/
teaching	needs.

Print	legisla-
tion	supports	
research	needs.

25.	 To	what	extent	do	you	agree	or	disagree	with	the	following	statements	about	
print	and	electronic	case	law	reports?

Agree Somewhat 
Agree

Neither 
Agree nor 
Disagree

Somewhat 
Disagree

Disagree Not 
Applicable

The	price	of	
subscribing	to	
print	reporters	is	
a	concern	for	the	
library.

The	duplication	
of	print	and	
online	sources	
for	case	law	is	a	
concern	for	the	
library.

Research	involv-
ing	case	law	
is	easier	with	
online	sources.

Faculty	members	
prefer	online	
sources	for	case	
law.

Students	prefer	
online	sources	
for	case	law.

Personnel	
costs	are	lower	
with	electronic	
sources	for	case	
law	than	with	
print.

Electronic	
sources	for	case	
law	are	reliable	
enough	to	cancel	
print.

The	library	is	
running	out	of	
space	for	print	
law	reports.
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Agree Somewhat 
Agree

Neither 
Agree nor 
Disagree

Somewhat 
Disagree

Disagree Not 
Applicable

Print	law	reports	
are	no	longer	
used.

Print	law		
reports	support		
curriculum/
teaching	needs.

Print	law	reports	
support	research	
needs.

The	library	in	its	
role	as	repository	
should	maintain	
a	print	reporter	
collection.

26.	 In	the	event	of	a	follow-up	study	on	this	topic,	is	there	a	question	that	you	feel	
is	important	to	ask	the	Canadian	Law	Library	Directors?	(optional)

27.	 Final	 comments	 on	 the	 cancellation	 of	 print	 primary	 sources	 in	 your	 law	
library	or	generally?	(optional)
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Introduction

¶1	 The	 need	 for	 organs	 and	 the	 inadequate	 supply	 present	 a	 life-and-death	
tragedy	 for	 those	 who	 must	 have	 organ	 transplants	 in	 order	 to	 live.1	 Academic	
responses	to	the	problem	have	taken	two	avenues.	One	avenue	looks	to	practical	
solutions,	 ranging	 from	 compensating	 donors	 to	 establishing	 systems	 in	 which	
individuals	are	presumed	to	consent	to	donating	their	organs.	The	second	avenue	
has	focused	on	the	jurisprudential	principles	underlying	the	various	proposals.

	 *	 ©	Louis	J.	Sirico,	Jr.,	2012.	My	thanks	go	to	my	research	assistants:	Regina	Nelson,	Michael	
Passaretti,	and	Timothy	Berger.
	 **	 Professor	of	Law,	Villanova	University	School	of	Law,	Villanova,	Pennsylvania.
	 1.	 See	sCientifiC registry of trAnsplAnt reCipients,	http://www.srtr.org	(last	visited	Feb.	29,	
2012)	(containing	reports	on	size	of	waiting	lists,	number	of	transplants,	and	number	of	deaths	of	
patients	on	waiting	lists).
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¶2	 With	 respect	 to	 the	 latter,	 Guido	 Calabresi	 has	 identified	 four	 dominant	
approaches:	(1)	Doctrinalist:	This	approach	looks	to	existing	rules	and	doctrines,	
which	 hold	 that	 individuals	 own	 their	 own	 bodies	 and	 make	 their	 own	 choices	
concerning	whether	to	donate	their	body	parts;	(2)	“Law	and”	viewpoint:	Schools	
such	as	“law	and	economics”	and	“law	and	philosophy”	and	groups	within	those	
schools	analyze	the	issue	from	different	perspectives	and	come	to	different	resolu-
tions;	(3)	Legal	process:	This	analysis	focuses	on	the	suitability	of	different	institu-
tions	to	determine	ownership	of	body	parts,	particularly	 in	 light	of	 the	range	of	
values	and	rights	that	the	issue	raises;	and	(4)	Law	and	status:	In	assessing	rules	for	
allocation	of	body	parts,	scholars	focus	on	the	impact	on	groups	such	as	women,	
racial	minorities,	the	poor,	and	those	with	minority	sexual	orientations.2	My	survey	
indicates	that	in	the	academic	literature,	a	law	and	economics	approach	to	the	issue	
dominates	the	scholarship.

¶3	This	annotated	bibliography	offers	a	 survey	of	 law	review	articles	dealing	
with	proposed	systems	for	increasing	the	availability	of	organs	for	transplantation	
as	well	as	related	topics.	The	articles	were	located	by	conducting	a	Westlaw	search	
using	 the	 search	 terms	“transplant”	and	“transplantation.”	Because	medicine	has	
advanced	so	rapidly	in	this	field,	almost	all	included	articles	are	from	2000	or	later.	
From	that	time	period,	all	articles	relevant	to	the	topic	were	included.

Background

¶4	The	following	laws	and	organizations	comprise	the	current	legal	framework	
governing	organ	donation	in	the	United	States.

¶5	Uniform Anatomical Gift Act	 (UAGA).	Originally	promulgated	 in	1968	by	
the	 National	 Conference	 of	 Commissioners	 on	 Uniform	 State	 Laws,	 this	 Act	
addresses	 the	 critical	 organ	 shortage	 by	 providing	 additional	 ways	 for	 making	
organ	donations.3	The	Act	is	designed	to	encourage	individuals	to	make	anatomical	
gifts;	to	honor	and	respect	the	autonomy	interest	of	individuals	to	make	or	not	to	
make	an	anatomical	gift	of	their	body	or	parts;	and	to	preserve	the	current	altruis-
tic	anatomical	gift	system	by	requiring	a	positive	affirmation	of	an	intent	to	make	
a	gift	and	prohibiting	the	sale	and	purchase	of	organs.	In	1968,	all	states	promptly	
enacted	the	law.	The	current	2006	revision	has	been	adopted	by	forty-five	states.4

¶6	 National Organ Transplant Act	 (NOTA).	 Passed	 by	 Congress	 in	 1984	 to	
increase	the	supply	of	transplantable	organs	and	ensure	fairness	in	the	allocation	
and	 distribution	 of	 organs,	 this	 Act	 established	 the	 Organ	 Procurement	 and	
Transplantation	 Network	 (OPTN)	 and	 the	 formation	 of	 Organ	 Procurement	
Organizations	(OPOs).5	The	Act	is	notable	for	expressly	forbidding	the	exchange	
of	human	organs	for	“valuable	consideration.”6

	 2.	 Guido	 Calabresi,	 An Introduction to Legal Thought: Four Approaches to Law and to the 
Allocation of Body Parts,	55	stAn. l. reV.	2113	(2003).
	 3.	 unif. AnAtomiCAl gift ACt	(rev.	2006),	8A	U.L.A.	63	(Supp.	2011).
	 4.	 Id.	at	42–43.
	 5.	 42	U.S.C.	§§	273–274g	(2006).
	 6.	 Id.	§	274e(a).
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¶7	United Network for Organ Sharing	(UNOS).	A	private,	nonprofit	organ	pro-
curement	organization	that	administers	the	OPTN.	UNOS	locates,	tracks,	procures,	
and	 allocates	 organs	 on	 a	 national	 level;	 maintains	 a	 national	 database	 of	 all	
patients	awaiting	organ	transplants;	and	carries	out	the	mandates	of	the	Department	
of	Health	and	Human	Services	(DHHS)	and	NOTA.7

¶8	 Organ Procurement and Transplantation Network	 (OPTN).	 Created	 by	
NOTA	 and	 operated	 by	 UNOS	 under	 contract	 with	 DHHS,	 OPTN	 is	 a	 private,	
nonprofit	organization	 that	maintains	 the	national	waiting	 list	 for	organs,	estab-
lishes	 medical	 criteria	 for	 organ	 allocation,	 and	 sets	 standards	 of	 quality	 for	 the	
acquisition	and	transplantation	of	donated	organs.8

¶9	Organ Procurement Organizations	(OPOs).	Private,	nonprofit	organizations	
responsible	 for	 the	recovery,	preservation,	and	transportation	of	donated	organs,	
and	the	maintenance	of	a	system	to	locate	prospective	recipients	for	all	recovered	
organs.9

¶10	The	following	articles	offer	background	information	on	alternative	organ	
procurement	systems	and	the	current	 legal	 framework	for	organ	procurement	 in	
the	United	States.

Barnett,	A.H.,	and	David	L.	Kaserman.	“The	Shortage	of	Organs	for	Transplantation:	
Exploring	the	Alternatives.”	Issues in Law and Medicine	9	(1993):	117–37.

This	article	offers	a	brief	overview	and	comparative	evaluation	of	 several	alter-
native	organ	procurement	 systems.	The	authors	also	discuss	 the	various	ethical	
issues	involved	in	each	system.

Chen,	Roderick	T.	“Organ	Allocation	and	the	States:	Can	the	States	Restrict	Broader	
Organ	Sharing?”	Duke Law Journal	49	(1999):	261–96.

The	Final	Rule,	announced	by	the	DHHS,	declares	that	organs	may	no	longer	be	
distributed	according	to	geographic	distinctions.10	The	author	of	this	note	believes	
that	the	Final	Rule	does	not	preempt	state	law.	He	further	argues	that	state	laws	
restricting	the	transfer	of	organs	outside	the	state	violate	the	dormant	Commerce	
Clause.	He	then	questions	whether	the	application	of	federal	preemption	and	the	
dormant	Commerce	Clause	may	fail	to	achieve	a	sound	organ	allocation	policy,	
raises	policy	questions	not	considered	by	these	constitutional	doctrines,	and	con-
cludes	that	Congress	should	provide	clearer	instructions	for	allocating	organs.

Grandtham,	Dulcinea	A.	“Transforming	Transplantation:	The	Effect	of	the	Health	
and	Human	Services	Final	Rule	on	the	Organ	Allocation	System.”	University of 
San Francisco Law Review	35	(2001):	751–82.

This	 comment	 examines	 organ	 allocation,	 focusing	 primarily	 on	 the	 debate	
between	the	states,	which	favor	local	distribution	of	organs,	and	the	Final	Rule,	
which	favors	a	national,	need-based	system.	The	author	calls	for	a	quasi-national,	
need-based	system	of	organ	distribution,	managed	by	UNOS,	with	limited	over-

	 7.	 See	About Us,	united netWorK for orgAn shAring,	http://www.unos.org/about/index.php	
(last	visited	Feb.	3,	2012).
	 8.	 See	About OPTN,	optn: orgAn proCurement And trAnsplAntAtion netWorK,	http://optn
.transplant.hrsa.gov/optn/	(last	visited	Feb.	3,	2012).
	 9.	 See	About AOPO,	Aopo: Ass’n of orgAn proCurement orgs.,	http://www.aopo.org/about
-aopo	(last	visited	Feb.	3,	2012).
	 10.	 42	C.F.R.	pt.	121	(2011).
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sight	by	the	DHHS.	She	argues	that	such	a	system	is	necessary	to	overcome	the	
deficiencies	inherent	in	a	local	distribution	system	and	to	provide	for	more	equi-
table	organ	allocation.

Gross,	Jed	Adam.	“E	Pluribus	UNOS:	The	National	Organ	Transplant	Act	and	Its	
Postoperative	 Complications.”	 Yale Journal of Health Policy, Law & Ethics	 8	
(2008):	145–252.

Employing	 a	 narrative	 account	 of	 documentary	 sources,	 this	 note	 offers	 the	
social	 and	 legislative	 history	 of	 NOTA.	 It	 focuses	 on	 the	 concerns,	 aspirations,	
and	 effects	 that	 are	 most	 prevalent	 in	 the	 source	 materials.	 The	 author	 argues	
that	NOTA	was	the	product	of	a	specific	technological,	economic,	political,	and	
cultural	context	and	analyzes	the	motives	behind	banning	commerce	in	human	
organs	and	NOTA’s	impact	on	organ	procurement	and	allocation.	According	to	
the	argument,	NOTA	failed	to	alleviate	the	organ	shortage	and	thus	created	pres-
sures	for	further	innovations	in	organ	allocation	policy.	The	author	contends	that	
new	scientific	technologies	will	largely	govern	the	future	of	organ	allocation,	and	
hopes	that	they	will	lessen	the	organ	shortage.

McDaniel,	 Jeffrey	 A.	 “A	 Decent	 Proposal?	 Fundamental	 Fairness	 in	 an	
‘Un-Commercial’	 Organ	 System.”	 Journal of Law and Commerce	 19	 (2000):	
327–48.

According	to	this	comment,	states	have	attempted	to	circumvent	existing	regula-
tions	under	NOTA	to	exert	control	over	the	flow	and	number	of	viable	organs	
present	in	the	federally	controlled	“pool”	of	commerce.	The	author	explores	legal	
issues	 regarding	whether	 the	constitutional	 rights	of	potential	organ	 recipients	
are	adequately	protected	by	the	Act.	He	argues	that	the	Act	is	inadequate,	because	
it	 has	 indirectly	 created	 a	 national	 commerce	 in	 organs,	 resulting	 in	 citizens’	
being	 denied	 access	 to	 a	 federally	 controlled	 product.	 The	 author	 proposes	
reworking	federal	law,	including	the	Act,	to	avoid	inequity	in	allocation,	and	to	
more	strictly	regulate	UNOS.

Sirico,	Louis	J.,	 Jr.	“A	Primer	on	Organ	Donation.”	Journal of Law and Health	17	
(2003):	1–10.

This	article	provides	background	information	on	organ	donation	and	encourages	
education	of	attorneys	and	potential	donors	on	the	laws	regarding	organ	dona-
tion.	 It	 also	 discusses	 the	 difficulties	 in	 organ	 allocation	 faced	 by	 UNOS.	 The	
author	argues	that	it	is	an	attorney’s	responsibility	to	ensure,	through	knowledge-
able	and	compassionate	discussions	with	the	client	and	the	family,	that	the	client	
has	the	opportunity	to	choose	to	become	a	donor	while	alive,	while	near	death,	
and	after	death.

Weimer,	David	L.	“Public	and	Private	Regulation	of	Organ	Transplantation:	Liver	
Allocation	 and	 the	 Final	 Rule.”	 Journal of Health Politics, Policy & Law	 32	
(2007):	9–49.

Here,	 the	 rule-making	process	 for	organ	 allocation	 policy	undergoes	 examina-
tion.	The	author	argues	that	private	rule-making	appears	to	be	relatively	effective	
in	 tapping	 into	 the	 technical	 expertise	 and	 tacit	 knowledge	 of	 stakeholders	 to	
allow	for	the	adaptation	of	rules	in	the	face	of	changing	technology	and	informa-
tion.	According	to	the	analysis,	however,	the	system	of	representation	employed	
gives	less	influence	to	some	stakeholders	than	they	would	have	in	public	regula-
tory	arenas,	thus	giving	them	an	incentive	to	seek	public	rule-making	as	a	remedy	
for	their	persistent	losses	within	the	private	framework.
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Zee,	 Jacqueline.	“The	 Revised	 Uniform	Anatomical	 Gift	Act:	 Bringing	 California	
Donation	Law	Up	to	Contemporary	Medical,	Legal,	and	Bioethical	Practices.”	
McGeorge Law Review	39	(2008):	529–43.

At	issue	is	how	the	states	have	applied	the	Uniform	Anatomical	Gift	Act.	According	
to	the	article,	it	is	essential	to	coordinate	the	states’	organ	transplant	efforts.	The	
author	argues	that	the	states,	California	in	particular,	must	continue	to	revise	their	
laws	to	protect	these	goals	in	the	face	of	ongoing	medical	advancements.

Proposed Solutions to the Organ Shortage

Motivating potential donors

¶11	 The	 following	 terms	 describe	 several	 proposals	 to	 motivate	 potential	
donors	in	order	to	increase	the	supply	of	transplantable	organs.

¶12	Express Consent.	The	system	of	organ	procurement	currently	employed	in	
the	 United	 States.	 The	 organ	 donor	 must	 give	 written	 consent	 before	 death	 or	
expressly	authorize	another	person	to	give	consent	when	that	person,	usually	a	fam-
ily	member,	is	qualified	to	make	the	decision	after	the	donor’s	death.	A	contrasting	
system	would	presume	consent	absent	a	clear	contrary	statement	from	the	potential	
donor.11

¶13	Nonfinancial Incentives.	Also	referred	to	generally	as	nonmonetary	or	non-
compensatory	incentives,	nonfinancial	incentives	attempt	to	increase	private	moti-
vation	 to	 donate	 organs	 through	 such	 incentives	 as	 paired	 organ	 exchanges12	 or	
mutual	 insurance	 pools.13	 Included	 in	 this	 category	 are	 priority	 incentives	 and	
reciprocal	 altruism.	 Priority	 incentives	 reward	 living	 organ	 donors	 with	 priority	
recipient	status	if	the	donor	needs	an	organ	in	the	future.	Reciprocal	altruism	is	best	
explained	by	the	definition	of	“paired	organ	exchange”	below.

¶14	Mutual Insurance Pool.	A	type	of	priority	incentive	that	creates	a	“pool”	of	
willing,	living	organ	donors	and	rewards	members	with	priority	recipient	status	in	
the	future	if	donors	agree	to	make	their	organs	available	to	other	members	of	the	
pool	upon	death.14

¶15	Paired Organ Exchange.	A	type	of	reciprocal	altruism	that	creates	an	organ	
transplant	facilitation	system	to	match	living	donors	with	recipients.	For	example,	
Patient	A	and	Patient	B	both	need	kidney	 transplants	but	both	are	 incompatible	
with	their	respective	relatives	who	are	willing	to	donate.	Patient	A’s	relative	is	com-
patible	with	Patient	B,	however,	and	Patient	B’s	relative	is	compatible	with	Patient	
A.	 Patient	A’s	 relative	 then	 agrees	 to	 donate	 to	 Patient	 B,	 and	 Patient	 B’s	 relative	
agrees	to	donate	to	Patient	A.15

	 11.	 Kieran	Healy,	The Supply and Demand of Body Parts: Do Presumed-Consent Laws Raise Organ 
Procurement Rates?,	55	depAul l. reV.	1017,	1020–21	(2006).
	 12.	 Michael	T.	Morley,	Note,	Increasing the Supply of Organs for Transplantation Through Paired 
Organ Exchanges,	21	yAle l. & pol’y reV.	221,	223–24	(2003).	See also infra	¶	15	(offering	a	defini-
tion).
	 13.	 See	Gil	Siegal	&	Richard	J.	Bonnie,	Closing the Organ Gap: A Reciprocity-Based Social Contract 
Approach,	34	J.l. med. & ethiCs	415,	417–18	(2006).	See also infra	¶	14	(offering	a	definition).
	 14.	 Id.
	 15.	 Morley,	supra	note	12,	at	224.
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¶16	 The	 articles	 described	 below	 discuss	 ways	 to	 expand	 the	 scope	 of	 organ	
procurement	 through	 statutory	 modifications	 and	 nonfinancial	 incentives	 while	
maintaining	the	current	system	of	express	consent.

Derco,	Lisa	M.	“America’s	Organ	Donation	Crisis:	How	Current	Legislation	Must	
Be	Shaped	by	Successes	Abroad.”	Journal of Contemporary Health Law & Policy	
27	(2010):	154–82.

According	to	this	note,	 legislation	in	other	countries	may	offer	guidance	to	the	
United	States	in	improving	its	regulatory	system.	The	author	suggests	three	ele-
ments	 that	 legislation	 should	 contain:	 (1)	 the	 recipient	 should	 pay	 for	 out-of-
pocket	expenses;	(2)	organ	procurement	organizations	should	be	expanded;	and	
(3)	incentives	other	than	direct	compensation	should	be	made	available	in	order	
to	entice	others	to	donate,	for	example,	travel	and	accommodation	expenses,	tax	
credits	for	medical	expenses,	and	employment	insurance.	The	note	also	discusses	
alternative	ways	to	increase	the	number	of	donors.

Gallagher,	 Sean	 T.	 “The	 Spanish	 Model’s	 Capacity	 to	 Save	 Lives	 by	 Increasing	
Organ	Donation	Rates.”	Temple International and Comparative Law Journal	18	
(2004):	403–29.

This	 comment	 discusses	 Spain’s	 response	 to	 its	 organ	 donation	 shortage	 and	
analyzes	the	possibility	of	applying	that	policy	to	other	countries,	including	the	
United	States.	The	author	argues	that	Spain’s	presumed	consent	laws	do	not	gen-
erate	as	many	donations	as	most	believe.	Spain’s	success	in	procuring	organs,	the	
author	believes,	is	attributable	to	its	system	of	directly	encouraging	organ	dona-
tions	among	potential	donors.	He	suggests	that	if	such	elements	of	the	Spanish	
model	were	adopted	in	the	United	States,	the	organ-donation	rate	would	likely	
increase.

Healy,	 Kieran.	“The	 Supply	 and	 Demand	 of	 Body	 Parts:	 Do	 Presumed-Consent	
Laws	Raise	Organ	Procurement	Rates?”	DePaul Law Review	55	(2006):	1017–43.

This	survey	analyzes	the	laws	relating	to	cadaveric	organ	procurement	and	how	
they	affected	procurement	rates	in	seventeen	countries	between	1990	and	2002.	
The	author	concludes	that	no	distinctive	legal	concept	of	consent	is	responsible	
for	 countries’	 achieving	high	organ-procurement	 rates.	According	 to	Healy,	no	
research	demonstrates	 that	presumed	consent	 laws	achieve	 their	expected	goal.	
He	further	argues	that	contemporary	debates	about	altruism	versus	self-interest	
and	disputes	over	presumed	and	informed	consent	mask	the	real	solution,	which	
lies	in	organizational	reform,	specifically	in	logistics	and	process	management.

Hurley,	 Jennifer	 L.	 “Cashing	 In	 on	 the	 Transplant	 List:	 An	 Argument	 Against	
Offering	Valuable	Compensation	for	the	Donation	of	Organs.”	Journal of High 
Technology Law	4	(2004):	117–37.

At	issue	is	the	efficacy	of	repealing	the	ban	on	offering	valuable	consideration	for	
organs	and	possible	consequences	of	 repeal.	This	note	argues	against	 repealing	
the	ban	and	advocates	promoting	organ	donation	within	the	existing	regulatory	
framework.	 Hurley	 argues	 that	 offering	 financial	 consideration	 for	 organs	 will	
lead	 to	 exploitation	 of	 underprivileged	 groups	 and	 will	 result	 in	 unnecessary	
ethical	 and	 moral	 problems.	 The	 note	 instead	 suggests	 providing	 nonfinancial	
incentives.

Kielhorn,	 Kristi	 L.	“Giving	 Life	After	 Death:	 The	 2006	 Revision	 of	 the	 Uniform	
Anatomical	Gift	Act.”	Drake Law Review	56	(2008):	809–28.

This	note	examines	the	interplay	of	federal	law	and	compliance	issues	resulting	
from	Iowa’s	adoption	of	the	2006	revision	of	the	Uniform	Anatomical	Gift	Act.	
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The	author	argues	for	the	necessity	of	having	uniformity	between	state	and	fed-
eral	 laws.	According	to	the	author,	 the	organ	shortage	will	never	 lessen	without	
a	uniform	law	that	complies	with	and	supplements	federal	law	while	taking	into	
account	changes	in	technology	and	medical	science.

Kolber,	 Adam	 J.	 “A	 Matter	 of	 Priority:	 Transplanting	 Organs	 Preferentially	 to	
Registered	Donors.”	Rutgers Law Review	55	(2003):	671–739.

Here,	 several	 proposals	 to	 increase	 organ	 donation	 undergo	 examination.	 The	
author	adopts	elements	of	these	proposals	to	formulate	a	priority	incentive	sys-
tem	 which,	 he	 argues,	 should	 encourage	 people	 to	 donate	 without	 financial	 or	
nonfinancial	incentives	and	should	reduce	everyone’s	waiting	time	for	an	organ.	
The	 author	 also	 argues	 that	 the	 current	 altruistic	 system	 leads	 to	 unnecessary,	
preventable	pain	and	death.

Morley,	Michael	T.	“Increasing	the	Supply	of	Organs	for	Transplantation	Through	
Paired	Organ	Exchanges.”	Yale Law and Policy Review	21	(2003):	221–62.

This	note	examines	paired	organ	exchanges	and	argues	for	amending	federal	law	
to	allow	the	already-existing	registry	of	patients	in	need	of	organ	transplants	to	be	
used	to	bring	together	the	families	and	friends	of	different	patients	on	the	waiting	
list	in	order	to	save	lives.	The	author	contends	that	this	system	will	increase	the	
number	of	organs	available,	and	that	it	is	the	best	way	to	supplement	the	current	
procurement	system.

Morris,	Brian.	“You’ve	Got	to	Be	Kidneying	Me!”	Brooklyn Law Review	74	(2009):	
543–80.

At	 issue	 here	 are	 the	 deficiencies	 in	 and	 lack	 of	 remedies	 available	 to	 plaintiffs	
asserting	valid	claims	to	the	organs	of	a	cadaveric	organ	donor,	the	effect	of	these	
shortcomings	 on	 organ	 donation	 generally,	 and	 potential	 solutions.	 This	 note	
argues	that	a	simple	and	effective	step	toward	resolving	the	organ	shortage	would	
be	to	provide	a	means	to	enforce	and	thus	protect	and	expand	the	minimal	rights	
that	 are	 granted	 under	 the	 current	 regulatory	 framework	 for	 organ	 donation.	
Morris	contends	that	these	steps	would	have	a	positive	effect	on	organ	donation.

Morrissey,	 Rebeckah.	“Giving	 Life:	 Increasing	 Organ	 Donation	 and	 Creating	 an	
Altruistic	Organ	Donation	Registry.”	McGeorge Law Review	42	(2011):	635–40.

A	California	statute	established	a	donor	registry	to	permit	sharing	of	information	
about	 willing	 donors	 with	 procurement	 organizations	 and	 transplant	 centers.	
This	 registry	 (the	Altruistic	Living	Donor	Registrar)	 allows	altruistic	donations	
and	thus	increases	the	availability	of	organs.	This	article	advocates	requiring	the	
motor	 vehicles	 department	 to	 ask	 anyone	 seeking	 a	 driver’s	 license	 to	 make	 an	
affirmative	decision	as	to	whether	they	would	like	to	become	organ	donors.

Nadel,	 Mark	 S.,	 and	 Carolina	 A.	 Nadel.	 “Using	 Reciprocity	 to	 Motivate	 Organ	
Donations.”	Yale Journal of Health Policy, Law & Ethics	5	(2005):	293–325.

A	reciprocity-based	system	rewards	individuals	who	sign	up	to	be	organ	donors	
with	priority	recipient	status	if	they	ever	need	an	organ.	The	authors	argue	that	
this	system	would	not	violate	NOTA,	and	that	it	is	more	ethical	than	a	presumed	
consent	system,	because	it	does	not	violate	individual	autonomy.

Siegal,	Gil,	 and	Richard	 J.	Bonnie.	“Closing	 the	Organ	Gap:	A	Reciprocity-Based	
Social	Contract	Approach.”	Journal of Law, Medicine & Ethics	34	(2006):	415–22.

In	this	article,	the	authors	suggest	promoting	a	reformulated	social	understand-
ing	of	the	moral	premise	of	organ	donation	by	emphasizing	reciprocal	altruism,	
establishing	 a	 national	 plan	 for	 organ	 transplantation	 insurance,	 and	 gradually	
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shifting	social	expectations	in	the	direction	of	assuming	that	everyone	is	a	poten-
tial	donor.

Stimson,	Daniel	T.	“Private	Solicitation	of	Organ	Donors:	A	Threat	to	the	Fairness	
of	 the	 U.S.	 Organ	 Transplant	 System,	 or	 a	 Solution	 to	 the	 National	 Organ	
Shortage?”	 Michigan State University Journal of Medicine & Law	 10	 (2006):	
349–68.

Private	 solicitation	 of	 organ	 donations	 is	 this	 article’s	 proposal.	 The	 author	
would	 encourage	 donations	 from	 individuals	 who	 are	 neither	 related	 to,	 nor	
close	friends	with,	the	recipient.	The	author	addresses	critics’	concerns	regarding	
commodification	of	the	human	body	and	exploitation	of	the	poor	and	contends	
that	permitting	private	solicitation	will	increase	the	supply	of	organs	and	remedy	
inequities	that	exist	in	organ	allocation.

Undis,	David	J.	“Changing	Organ	Allocation	Will	Increase	Organ	Supply.”	DePaul 
Law Review	55	(2006):	889–96.

Written	by	 the	Executive	Director	of	Lifesharers,	 a	nonprofit	organization	 that	
promotes	a	quid	pro	quo	system	of	organ	donation,	this	article	proposes	an	organ	
allocation	system	of	reciprocal	altruism.

Noncompensatory Organ procurement Systems

¶17	 Noncompensatory	 organ	 procurement	 includes	 four	 proposed	 systems:	
presumed	 consent,	 required	 response,	 routine	 request,	 and	 conscription.	 Under	
presumed	consent	(or	opt-out),	everyone	is	presumed	to	be	an	organ	donor	upon	
death,	 unless	 the	 person	 had	 registered	 a	 dissent	 to	 organ	 donation.	 Required	
response	(or	mandated	choice)	requires	adults	to	register	their	consent	or	objec-
tion.16	Routine	request	requires	hospital	personnel	to	ask	potential	donors	if	they	
object	 to	 transplantable	 organs	 being	 removed	 after	 death.17	 Under	 a	 system	 of	
conscription	(or	routine	salvaging)	“physicians	do	not	have	to	ask	for	consent,	and	
surviving	family	members	are	not	allowed	to	object	posthumously.”18	The	follow-
ing	articles	explore	these	proposals.

Borry,	 Pascal,	 et	 al.	 “Donation	 After	 Uncontrolled	 Cardiac	 Death	 (uDCD):	 A	
Review	of	the	Debate	from	a	European	Perspective.”	Journal of Law, Medicine 
& Ethics	36	(2008):	752–58.

This	 article	 reviews	 some	 of	 the	 medical	 and	 ethical	 issues	 surrounding	 the	
procurement	of	uncontrolled	donation	after	cardiac	death	(uDCD)	organs,	with	
emphasis	on	the	European	situation.	The	authors	address	the	system	of	presumed	
consent	in	use	in	most	European	countries,	as	well	as	the	Institute	of	Medicine’s	
position	 on	 uDCD	 organs.	 They	 argue	 that	 the	 Institute	 of	 Medicine,	 which	
accepted	the	use	of	preservation	techniques,	should	have	gone	further	in	pursu-
ing	a	presumed	consent	system.

Glaser,	Sheri	R.	“Formula	to	Stop	the	Illegal	Organ	Trade:	Presumed	Consent	Laws	
and	Mandatory	Reporting	Requirement	for	Doctors.”	Human Rights Brief	12,	
no.	2	(Winter	2005):	20–22.

Presumed	 consent	 finds	 an	 advocate	 in	 this	 student	 article.	 The	 author	 argues	

	 16.	 Abena	Richards,	Comment,	Don’t Take Your Organs to Heaven . . . Heaven Knows We Need 
Them Here: Another Look at the Required Response System,	26	n. ill. u. l. reV.	365,	378	(2006).
	 17.	 Id.	at	379.
	 18.	 Id.
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that	this	system	is	the	best	method	of	increasing	the	legal	organ	supply,	and	that	it	
encourages	nations	to	adopt	mandatory	reporting	requirements	for	doctors	who	
suspect	the	organs	they	receive	for	transplants	are	products	of	trafficking.

Liddy,	 Maryellen.	“The	‘New	 Body	 Snatchers’:	Analyzing	 the	 Effect	 of	 Presumed	
Consent	Organ	Donation	Laws	on	Privacy,	Autonomy,	and	Liberty.”	Fordham 
Urban Law Journal	28	(2001):	815–53.

At	 issue	 is	 whether	 presumed	 consent	 organ	 donation	 laws	 are	 ethical	 or	 con-
stitutional.	 The	 author	 analyzes	 anatomical	 gift	 statutes	 and	 the	 ways	 in	 which	
the	current	system	in	the	United	States	already	encompasses	presumed	consent;	
examines	the	Supreme	Court’s	conceptions	of	the	rights	of	individual	and	family-
based	 privacy,	 autonomy,	 and	 liberty;	 and	 analyzes	 presumed	 consent	 laws	 in	
light	 of	 the	 donors’	 and	 their	 families’	 privacy,	 autonomy,	 and	 liberty	 interests.	
She	concludes	that	current	presumed	consent	organ	donation	laws	in	the	United	
States	are	both	unethical	and	unconstitutional.	 (cross-referenced	under	Ethical,	
Moral,	and	Legal	Concerns:	Ethical	Concerns)

Mehlman,	 Maxwell	 J.	“Presumed	 Consent	 to	 Organ	 Donation:	 A	 Reevaluation.”	
Health Matrix	1	(1991):	31–66.

This	article	was	the	first	to	propose	a	system	of	organ	procurement	called	“routine	
request,”	which	requires	hospital	personnel	 to	ask	potential	donors	 if	 they	have	
any	objection	to	the	removal	of	transplantable	organs	after	death.

Morris,	 Emily	 Denham.	“The	 Organ	 Trail:	 Express	Versus	 Presumed	 Consent	 as	
Paths	to	Blaze	in	Solving	a	Critical	Shortage.”	Kentucky Law Journal	90	(2002):	
1125–50.

The	 express	 consent	 system	 of	 organ	 procurement	 used	 in	 the	 United	 States	
is	 compared	 with	 the	 various	 presumed	 consent	 systems	 used	 in	 several	 other	
countries.	The	author	argues	that	the	presumed	consent	system	is	likely	the	most	
successful	 approach	 worldwide.	 She	 examines	 the	 viability	 of	 implementing	 a	
presumed	consent	system	in	 the	United	States	and	the	potential	 legal	and	ethi-
cal	barriers	 to	 such	a	change.	The	author	proposes	 that	 the	United	States	place	
a	greater	emphasis	on	organ	donation	by	moving	toward	a	variation	of	the	pre-
sumed	consent	approach.

Orentlicher,	David.	“Presumed	Consent	to	Organ	Donation:	Its	Rise	and	Fall	in	the	
United	States.”	Rutgers Law Review	61	(2009):	295–331.

This	article	reviews	the	history	of	presumed	consent	in	the	United	States	and	con-
cludes	that	presumed	consent	failed	because	it	could	not	overcome	the	refusal	of	
family	members	to	give	consent	to	donation.	The	author	argues	that	this	history	
with	presumed	consent	indicates	that	other	proposed	reforms	will	be	needed	to	
address	the	organ	shortage.

Richards,	Abena.	“Don’t	Take	Your	Organs	to	Heaven	.	.	.	Heaven	Knows	We	Need	
Them	Here:	Another	Look	at	the	Required	Response	System.”	Northern Illinois 
University Law Review	26	(2006):	365–412.

In	 this	 comment,	 seven	 alternatives	 to	 the	 current	 organ	 donation	 system	 are	
analyzed.	The	author	argues	that	the	best	solution	to	the	current	organ	shortage	
is	 to	 implement	 a	 required	 response	 system	 because	 (1)	 it	 could	 eliminate	 the	
problems	of	the	presumed	and	informed	consent	systems	while	still	honoring	the	
wishes	of	 the	deceased,	(2)	 it	would	not	raise	 the	same	constitutional	or	moral	
issues	as	a	presumed	consent	system,	and	(3)	it	has	the	best	chance	of	eliminating	
the	organ	shortage.
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Spellman,	 David.	 “Encouragement	 Is	 Not	 Enough:	 The	 Benefits	 of	 Instituting	
a	 Mandated	 Choice	 Organ	 Procurement	 System.”	 Syracuse Law Review	 56	
(2006):	353–81.

After	examining	the	organ	shortage	crisis,	 the	evolution	of	anatomical	gift	 law,	
and	the	current	system	of	encouraged	donation,	this	note	evaluates	five	alterna-
tive	organ	procurement	systems.	The	author	concludes	that	a	mandated	choice	
system	 is	 the	 best	 alternative	 because	 it	 best	 protects	 both	 the	 legal	 rights	 and	
the	 social	 values	 of	 donors.	 He	 also	 argues,	 however,	 that	 this	 system	 must	 be	
implemented	along	with	a	nationwide	education	program	in	order	to	successfully	
increase	the	organ	supply.	Spellman	further	proposes	implementing	an	effective	
organ	allocation	system	that	would	allow	for	the	most	rational	use	of	organs.

Wilcox,	Samantha	A.	“Presumed	Consent	Organ	Donation	in	Pennsylvania:	One	
Small	Step	for	Pennsylvania,	One	Giant	Leap	for	Organ	Donation.”	Dickinson 
Law Review	107	(2003):	935–51.

This	 comment	 advocates	 implementing	 a	 presumed	 consent	 law.	 The	 author	
emphasizes	the	similarity	between	a	presumed	consent	law	and	other	Pennsylvania	
statutes	and	demonstrates	that	the	importation	of	a	presumed	consent	law	from	
abroad	 is	not	unconstitutional.	After	examining	the	differences	between	strong	
and	weak	presumed	consent	statutes,	she	suggests	that	Pennsylvania	should	adopt	
a	strong	presumed	consent	statute.

Compensatory Organ procurement Systems

Market Systems

¶18	Market	proposals	for	organ	donation	range	from	unregulated	free	markets	
(also	referred	to	as	open	markets	or	inter	vivos	sales	in	which	donors	and	patients	
can	 buy	 and	 sell	 organs	 freely)	 to	 various	 types	 of	 regulated	 markets	 to	 futures	
markets.	 A	 futures	 market	 permits	 individuals	 to	 sell	 the	 right	 to	 remove	 their	
organs	 upon	 death,	 creating	 a	 contractual	 relationship.19	 The	 following	 articles	
discuss	the	different	types	of	market	systems.

Aziz,	Peter.	“Establishing	a	Free	Market	 in	Human	Organs:	Economic	Reasoning	
and	 the	Perfectly	Competitive	Model.”	University of La Verne Law Review	31	
(2009):	67–108.

In	this	note,	the	author	explores	the	economics	of	a	free	market	in	human	organs	
and	argues	that	such	a	system	is	the	best	solution	to	the	organ	shortage.

Cherry,	 Mark	 J.	 “Embracing	 the	 Commodification	 of	 Human	 Organs:	 Trans-
plantation	and	the	Freedom	to	Sell	Body	Parts.”	Saint Louis University Journal 
of Health Law & Policy	2	(2009):	359–77.

The	author	defends	the	introduction	of	a	market	in	human	organs	for	transplan-
tation	to	compensate	donors	and	their	families.	He	argues	that	human	kidneys	
are	commodities.	Denying	that	fact,	he	maintains,	encourages	the	continuation	of	
dishonest	public	policy.	Next,	the	author	argues	that	individuals	possess	authority	
over	their	own	bodies,	and	that	even	if	 financial	 incentives	do	not	 increase	the	
organ	supply,	an	 insurmountable	burden	of	proof	must	be	overcome	to	 justify	
forbidding	individuals	from	selling	their	organs.

	 19.	 See	 Steve	 P.	 Calandrillo,	 Cash for Kidneys? Utilizing Incentives to End America’s Organ 
Shortage,	13	geo. mAson l. reV.	69,	108–09	(2004).
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Epstein,	Richard	A.	“The	Human	and	Economic	Dimensions	of	Altruism:	The	Case	
of	Organ	Transplantation.”	Journal of Legal Studies	37	(2008):	459–98.

In	this	article,	Epstein	develops	an	economic	theory	of	altruism	in	order	to	bet-
ter	understand	the	organ	shortage	in	terms	of	supply	and	demand	and	to	predict	
future	 demand	 for	 organs.	 He	 argues	 that	 altruism	 operates	 like	 ordinary	 eco-
nomic	markets,	but	produces	an	equilibrium	position	in	which	more	organs	are	
transferred	at	lower	cash	prices.	The	author	defends	this	economic	model	against	
behavioral	and	traditional	objections.	According	to	Epstein,	this	model	properly	
predicts	that	the	use	of	financial	incentives	will	not	disrupt	the	operation	of	organ	
markets	and	should	be	used	to	redress	the	worsening	organ	shortage.	He	further	
contends	that	repealing	the	total	prohibition	against	organ	transfers	for	valuable	
consideration	will	not	constrict	the	organ	supply	or	distort	either	social	practices	
or	donative	behavior.

Goodwin,	 Michelle.	 “The	 Body	 Market:	 Race	 Politics	 and	 Private	 Ordering.”	
Arizona Law Review	49	(2007):	599–636.

This	 article	 discusses	 the	 flaws	 in	 the	American	 altruistic	 system	 of	 organ	 pro-
curement	and	advocates	a	market	system.	The	author	proposes	a	hybrid	system	
that	 would	 preserve	 the	 altruistic	 system,	 but	 would	 decriminalize	 exchanging	
“valuable	consideration”	for	organs.	She	also	proposes	adopting	a	paired	kidney	
exchange	and	reallocating	government	spending.

Harris,	Curtis	E.,	and	Stephen	P.	Alcorn.	“To	Solve	a	Deadly	Shortage:	Economic	
Incentives	for	Human	Organ	Donation.”	Issues in Law and Medicine	16	(2001):	
213–33.

To	increase	the	supply	of	transplantable	organs,	this	article	proposes	establishing	
a	government-regulated,	posthumous	organ	market,	with	economic	incentives	for	
the	donors.	The	authors	examine	and	reject	several	alternatives	to	a	free	market,	
including	presumed	consent,	 altruism,	 and	China’s	 system	of	procuring	organs	
from	executed	prisoners.	They	justify	a	free	market	approach	by	making	an	anal-
ogy	to	the	market	for	egg	donations.

Hughes,	J.	Andrew.	“You	Get	What	You	Pay	For?	Rethinking	U.S.	Organ	Procurement	
Policy	in	Light	of	Foreign	Models.”	Vanderbilt Journal of Transnational Law	42	
(2009):	351–81.

This	 note	 analyzes	 other	 nations’	 successes	 and	 failures	 with	 alternative	 organ	
procurement	systems,	particularly	presumed	consent	models.	The	author	recom-
mends	creating	a	 trial	program	of	regulated	open	markets	 for	cadaveric	organs	
in	 one	 or	 several	 states	 and	 suggests	 that	 the	 United	 States	 use	 a	 combination	
national	 donor	 registry	 with	 priority	 for	 recipients	 who	 are	 also	 registered	 as	
donors.	According	 to	 the	 author,	 these	 measures	 would	 best	 address	 the	 organ	
shortage	within	the	existing	legal	and	ethical	framework.

Kaserman,	 David.	 “Markets	 for	 Organs:	 Myths	 and	 Misconceptions.”	 Journal of 
Contemporary Health Law & Policy	18	(2002):	567–81.

According	 to	 this	 article,	 there	are	 economic	misconceptions	about	a	proposed	
financial	market	for	organs.	The	author	explores	the	definition	and	measurement	
of	the	shortage,	the	likelihood	of	the	emergence	of	a	black	market	as	a	result	of	
legalizing	 organ	 sales,	 and	 the	 distinction	 between	 the	 use	 of	 market	 forces	 to	
procure	organs	and	the	use	of	market	forces	to	allocate	organs.	According	to	the	
analysis,	the	altruistic	system	of	organ	procurement	is	the	reason	for	the	shortage	
and	thus	it	needs	to	be	changed.
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Love,	 Andrew	 J.	“Replacing	 Our	 Current	 System	 of	 Organ	 Procurement	 with	 a	
Futures	 Market:	 Will	 Organ	 Supply	 Be	 Maximized?”	 Jurimetrics Journal	 37	
(1997):	167–86.

Although	a	futures	market	using	indirect	financial	incentives	will	increase	donor	
incentive	 and	 donor	 autonomy,	 it	 will	 not	 maximize	 the	 supply	 of	 organs,	
according	to	this	note.	The	author	argues,	however,	that	such	a	futures	market	is	
currently	the	only	practical	proposal	to	increase	supply.	(cross-referenced	under	
Financial	Incentives)

Pattinson,	 Shaun	 D.	“Organ	 Trading,	 Tourism,	 and	 Trafficking	 Within	 Europe.”	
Medicine and Law	27	(2008):	191–201.

Organ-trading	tourism	can	be	defined	as	the	trading	of	organs	 involving	more	
than	 one	 jurisdiction.	 According	 to	 the	 author,	 when	 European	 policy	 makers	
adopted	 blanket	 prohibitions	 on	 organ	 trading,	 they	 overreacted	 to	 legitimate	
public	 health	 concerns	 and	 the	 evils	 of	 organ	 trafficking.	 Pattinson	 advocates	
a	 trial	of	a	regulated	system	of	organ	trading,	which	could	eventually	 lead	to	a	
limited	system	of	organ	tourism.

Ryan,	Christopher	J.	“The	Anatomical	Wealth	of	Nations:	A	Free	Market	Approach	
to	Organ	Procurement.”	Michigan State University Journal of Medicine & Law	
13	(2009):	427–47.

This	 student	 article	 advocates	 a	 quasi–free	 market	 organ	 procurement	 system	
consisting	of	a	network	of	organ	procurement	agencies	that	would	facilitate	the	
sharing	of	information	between	buyers	and	sellers.	After	exploring	other	propos-
als,	such	as	inmate	donations,	presumed	consent,	conscription,	routine	request,	
and	tax	incentives,	the	author	concludes	that	although	these	systems	would	likely	
reduce	 the	 organ	 shortage,	 they	 also	 raise	 serious	 ethical	 considerations	 and	
hence	are	less	preferred.

Sobota,	Margaret	R.	“The	Price	of	Life:	$50,000	for	an	Egg,	Why	Not	$1,500	for	a	
Kidney?	An	Argument	to	Establish	a	Market	for	Organ	Procurement	Similar	to	
the	Current	Market	for	Human	Egg	Procurement.”	Washington University Law 
Quarterly	82	(2004):	1225–49.

This	note	advocates	an	organ	procurement	system	in	which	recipients	give	finan-
cial	compensation	to	donors.	The	author	justifies	this	approach	by	comparing	it	
to	the	current	financial	compensation	system	for	egg	donors.

Steinbuch,	Robert.	“Kidneys,	Cash,	and	Kashrut:	A	Legal,	Economic,	and	Religious	
Analysis	of	Selling	Kidneys.”	Houston Law Review	45	(2009):	1529–1607.

The	 author	 proposes	 a	 kidney	 procurement	 system	 that	 would	 pay	 donors	 for	
their	 kidneys.	 He	 analyzes	 religious	 thinking	 on	 paying	 kidney	 donors,	 with	 a	
focus	on	Judaism,	and	discusses	other	significant	medical,	ethical,	and	economic	
arguments	both	 for	 and	against	 this	proposal.	 Steinbuch	details	 a	proposal	 for	
creating	a	system	to	regulate	the	sale	of	kidneys	that	enlists	the	existing	nonprofit	
kidney	 distribution	 organization	 to	 serve	 as	 a	 clearinghouse	 for	 both	 the	 pur-
chase	 and	 distribution	 of	 commercial	 kidneys,	 without	 modifying	 the	 current	
system	of	kidney	distribution.

Watkins,	 Christy	 M.	 “A	 Deadly	 Dilemma:	 The	 Failure	 of	 Nations’	 Organ	
Procurement	Systems	and	Potential	Reform	Alternatives.”	Chicago-Kent Journal 
of International and Comparative Law	5	(2005):	1,	http://www.kentlaw.edu/jicl/
articles/spring2005/s2005_christy_watkins.pdf	(last	accessed	Feb.	6,	2012).

Six	alternative	procurement	systems	undergo	analysis	here.	The	author	proposes	
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that	 two—financial	 incentives	and	an	organ	market—are	worthy	of	a	 trial.	She	
considers	 the	advantages	and	disadvantages	of	 these	 two	proposed	systems,	 the	
effect	of	the	black	market	on	organ	donation,	the	different	types	of	organ	sales,	
and	the	enhancement	of	donation	through	international	cooperation.

Woan,	Sunny.	“Buy	Me	a	Pound	of	Flesh:	China’s	Sale	of	Death	Row	Organs	on	the	
Black	Market	and	What	Americans	Can	Learn	from	It.”	Santa Clara Law Review	
47	(2007):	413–44.

This	comment	proposes	the	legalization	of	organ	sales	as	well	as	the	establishment	
of	a	privatized	institution	to	supervise	the	trade.	Woan	examines	China’s	former	
system	of	harvesting	organs	 from	prisoners	who	are	executed	as	a	 lesson	about	
why	individual	rights	must	be	protected.	Although	the	system	in	the	United	States	
is	purely	altruistic,	commercial	 transactions	nevertheless	 take	place.	The	author	
argues	that	the	altruistic	system	has	failed	and	contends	that	the	only	reliable	way	
to	reduce	the	growing	shortage	is	through	financial	incentives.

Financial Incentives

¶19	Financial	incentives,	also	called	indirect	financial	incentives,	offer	valuable	
consideration	for	organs,	but	are	not	market-based.20	Financial	incentives	attempt	
to	 motivate	 private	 organ	 donation	 by	 offering	 organ	 donors	 tax	 credits,	 college	
scholarships,	health-care	coverage,	and	death	benefits,	such	as	estate	tax	deductions	
and	funeral	expense	allowances.	The	following	articles	explore	proposals	for	finan-
cial	incentives	as	a	means	of	increasing	the	supply	of	transplantable	organs.

Boyd,	 S.	 Gregory.	 “Considering	 a	 Market	 in	 Human	 Organs.”	 North Carolina 
Journal of Law and Technology	4	(2003):	417–73.

This	comment	advocates	an	organ	market	employing	indirect	financial	incentives	
alongside	the	current	altruistic	system	as	a	solution	to	the	organ	shortage.

Calandrillo,	Steve	P.	“Cash	for	Kidneys?	Utilizing	Incentives	to	End	America’s	Organ	
Shortage.”	George Mason Law Review	13	(2004):	69–133.

Here	the	author	describes	the	growing	organ	shortage	in	America,	analyzes	current	
donation	and	procurement	 law,	and	explores	both	monetary	and	nonmonetary	
incentives	 aimed	 at	 eliminating	 the	 shortage.	 He	 discusses	 notions	 of	 morality,	
distributive	 justice,	 imperfect	 information,	and	negative	externalities,	which,	he	
notes,	are	routinely	offered	 to	 justify	 the	 law	prohibiting	sales.	Calandrillo	pro-
poses	 financial	 incentives,	 nonfinancial	 incentives,	 and	 aggressive	 educational	
programs	to	solve	the	organ	shortage.

Carlson,	 Patrick	 D.	“The	 2004	 Organ	 Donation	 Recovery	 and	 Improvement	Act:	
How	Congress	Missed	an	Opportunity	to	Say	‘Yes’	to	Financial	Incentives	for	
Organ	 Donation.”	 Journal of Contemporary Health Law & Policy	 23	 (2006):	
136–67.

This	comment	examines	the	effect	of	NOTA	on	the	possibility	of	implementing	
alternative	systems.	The	author	criticizes	the	Act	for	failing	to	authorize	demon-
stration	 projects	 utilizing	 financial	 incentives	 in	 cadaveric	 organ	 donation,	 and	
for	failing	to	clearly	define	the	scope	of	the	federal	prohibition	on	the	exchange	
of	organs	for	valuable	consideration.	He	argues	that	a	death	benefit	system	is	an	
acceptable	complement	to	altruism	and	offers	several	reasons	why	it	is	workable	
within	the	framework	of	federal	law.

	 20.	 Id.	at	107–08.
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Chandis,	Vanessa.	“Addressing	a	Dire	Situation:	A	Multi-Faceted	Approach	to	the	
Kidney	Shortage.”	University of Pennsylvania Journal of International Economic 
Law	27	(2006):	205–72.

After	examining	the	kidney	shortage	in	the	United	States	and	the	emergence	of	
the	 black	 market,	 this	 comment’s	 author	 argues	 that	 the	 current	 altruistic	 and	
cadaveric	 donation	 systems	 are	 ineffective.	 She	 criticizes	 several	 proposals—an	
open	market,	a	futures	market,	and	presumed	consent—and	argues	that	they	are	
not	feasible	due	to	ethical	problems	and	an	inability	to	supply	enough	kidneys.	
The	author	proposes	a	combination	of	presumed	consent,	an	expanded	educa-
tion	and	awareness	campaign,	and	weak	economic	incentives	as	an	effective	and	
ethically	permissible	system	for	increasing	the	kidney	supply.

Clamon,	 Joseph	 B.	 “Tax	 Policy	 as	 a	 Lifeline:	 Encouraging	 Blood	 and	 Organ	
Donation	Through	Tax	Credits.”	Annals of Health Law	17	(2008):	67–99.

Here,	 tax	 credits	 are	 proposed	 to	 compensate	 living	 organ	 donors	 for	 the	
expenses	related	to	donation.	The	author	argues	that	this	approach	will	 lighten	
the	financial	burden	of	organ	donation	without	using	the	ethically	controversial	
mechanism	of	determining	whether	 a	person’s	body	 is	property	or	 the	market	
value	of	organs.	He	criticizes	market	systems	for	commodifying	the	human	body	
and	for	the	high	potential	of	abuse.	The	author	also	criticizes	noncompensatory	
systems	for	their	inability	to	supply	enough	organs.

Flamholz,	 David	 I.	 “A	 Penny	 for	 Your	 Organs:	 Revising	 New	 York’s	 Policy	 on	
Offering	Financial	Incentives	for	Organ	Donation.”	Journal of Law and Policy	
14	(2006):	329–75.

This	note	examines	and	proposes	solutions	to	the	organ	shortage	in	New	York.	
The	author	argues	that	the	only	solution	is	to	increase	the	number	of	donors.	He	
suggests	moral	incentives,	direct	economic	payment,	and	indirect	financial	incen-
tives,	with	emphasis	on	the	latter.

Goodwin,	Michele.	“Empires	of	the	Flesh:	Tissue	and	Organ	Taboos.”	Alabama Law 
Review	60	(2009):	1219–48.

In	this	article,	tissue	and	organ	default	rules,	particularly	presumed	consent,	face	
criticism.	First,	 the	author	argues	that	presumed	consent	raises	pragmatic	con-
cerns,	including	information	problems	and	opt-out	constraints.	Next,	she	notes	
that	presumed	consent	may	be	more	susceptible	to	fraud,	corruption,	and	abuse	
than	other	procurement	systems.	The	author	then	discusses	incentive	approaches	
to	organ	procurement	and	evaluates	ethical	objections	to	monetary	procurement	
strategies.	 She	 suggests	 that	 states	 experiment	 with	 procurement	 protocols	 by	
seeking	exemptions	to	the	National	Organ	Transplant	Act.

Graham,	Walter	K.,	and	Jason	P.	Livingston.	“Perspectives	on	Financial	Incentives	
to	Induce	Live	Donor	Kidney	Donation:	Scholarships	in	Exchange	for	the	Gift	
of	Life.”	Saint Louis University Journal of Health Law & Policy	2	(2009):	347–58.

This	article	provides	a	general	overview	of	the	arguments	for	and	against	finan-
cial	incentives	for	live	organ	donation	with	a	particular	focus	on	offering	college	
scholarships	as	an	 incentive	 to	potential	donors.	The	article	discusses	pros	and	
cons,	but	takes	no	position.

L’Hospital,	 Dean.	 “The	 Medium-of-Exchange	 Paradigm:	 A	 Fresh	 Look	 at	
Compensated	 Live-Organ	 Donation.”	 Human Rights and Globalization Law 
Review	2	(2009):	1–22.

This	 article	 examines	 the	 organ	 procurement	 systems	 of	 India,	 Iran,	 and	 the	
United	States	and	proposes	an	alternative	approach	that	combines	elements	of	a	
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paired-exchange	system	and	an	open	market	system.	The	author	contends	that	his	
proposal	would	increase	the	supply	of	transplantable	organs	while	preserving	the	
altruistic	aspects	of	the	current	system	and	the	dignity	of	human	life	and	health.

Linford,	Jake.	“The	Kidney	Donor	Scholarship	Act:	How	College	Scholarships	Can	
Provide	Financial	Incentives	for	Kidney	Donation	While	Preserving	Altruistic	
Meaning.”	 Saint Louis University Journal of Health Law & Policy	 2	 (2009):	
265–326.

The	author	proposes	motivating	potential	living	kidney	donors	by	offering	them	
academic	scholarships.	According	to	the	author,	this	proposal	would	reduce	the	
kidney	shortage	and	protect	the	best	aspects	of	the	current	altruistic	regime.

Little,	 J.	Alex.	“The	ANGEL	Act:	A	Proposal	 to	Encourage	Organ	Donation	After	
Death.”	Georgetown Journal of Law and Public Policy	3	(2005):	685–709.

In	this	note	the	author	proposes	using	tax	credits	as	incentives,	creating	a	national	
donor	registry,	enhancing	regulation	of	hospitals	and	other	health-care	provid-
ers	 to	ensure	they	are	procuring	organs,	and	facilitating	decision-making	about	
medical	care	when	someone	is	very	ill.	He	defends	the	proposal	against	ethical	and	
political	concerns,	and	contends	that	it	will	procure	more	organs	than	the	current	
altruistic	system.

Love,	 Andrew	 J.	 “Replacing	 Our	 Current	 System	 of	 Organ	 Procurement	 with	 a	
Futures	 Market:	 Will	 Organ	 Supply	 Be	 Maximized?”	 Jurimetrics Journal	 37	
(1997):	167–86.	(see	entry	under	Market	Systems)

Markmann,	Alicia	M.	“Organ	Donation:	Increasing	Donations	While	Honoring	Our	
Longstanding	Values.”	Temple Journal of Science, Technology & Environmental 
Law	24	(2005):	499–518.

This	 comment	 focuses	 on	 the	 need	 to	 increase	 the	 organ	 supply	 while	 honor-
ing	 the	 altruistic	nature	of	 the	 current	 organ	 donor	 system.	 The	 author	 argues	
for	 the	 importance	 of	 respecting	 the	 ethics	 and	 morals	 underlying	 the	 ban	 on	
selling	organs.	She	proposes	that	Congress	narrowly	define	types	of	permissible	
consideration	 and	 thus	 provide	 guidance	 for	 states	 and	 federal	 organ	 donation	
organizations	to	develop	pilot	programs	and	legislation.	The	author	also	suggests	
that	states	should	provide	incentives	that	would	not	be	a	material	element	in	the	
ultimate	decision	to	donate	organs,	and,	 in	this	way,	both	increase	organ	dona-
tions	and	honor	the	altruistic	nature	of	the	donations.

Milot,	Lisa.	“The	Case	Against	Tax	Incentives	for	Organ	Transfers.”	Willamette Law 
Review	45	(2008):	67–90.

The	 arguments	 for	 creating	 tax	 incentives	 for	 organ	 donations	 are	 analyzed	 in	
light	 of	 the	 goals,	 principles,	 and	 practices	 of	 the	 U.S.	 tax	 system.	 The	 author	
argues	that	tax	incentives	are	an	inefficient	and	inappropriate	means	to	encourage	
increased	 donations	 of	 organs.	 Using	 tax	 incentives	 to	 encourage	 organ	 dona-
tions,	she	contends,	undermines	the	goals	and	principles	of	the	tax	system.

Molen,	M.	Lane.	“Recognizing	 the	Larger	Sacrifice:	Easing	 the	Burdens	Borne	by	
Living	Organ	Donors	Through	Federal	Tax	Deductions.”	BYU Journal of Public 
Law	21	(2007):	459–93.

This	 note	 advocates	 changing	 federal	 tax	 law	 to	 compensate	 living	 donors	 for	
expenses	related	to	donation.	The	author	argues	that	the	current	system	of	com-
pensation	for	expenses	is	ineffective	and	that	a	federal	tax	credit	would	assist	more	
living	donors	and	provide	fair	compensation	for	expenses.
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Parker,	 Frederick	 R.,	 Jr.,	 William	 J.	 Winslade,	 and	 Charles	 J.	 Paine.	 “Organ	
Procurement	and	Tax	Policy.”	Houston Journal of Health Law & Policy	2	(2002):	
173–85.

The	authors	propose	a	system	of	tax	 incentives	to	meet	the	 increasing	demand	
for	 transplantable	 organs.	 They	 argue	 that	 providing	 tax	 incentives	 for	 organ	
donations	 will	 increase	 the	 number	 of	 transplantable	 organs	 and	 drive	 down	
Americans’	involvement	in	the	illegal	organ	trade.	The	authors	propose	two	mea-
sures:	first,	offer	taxpayers	a	refundable	income	tax	credit	during	life	in	exchange	
for	their	agreement	to	become	organ	donors	when	they	die;	and	second,	clarify	
the	law	to	remove	any	potential	tax	disincentives	to	organ	donors.

Robinson,	 Shelby	 E.	 “Organs	 for	 Sale?	 An	 Analysis	 of	 Proposed	 Systems	 for	
Compensating	Organ	Providers.”	University of Colorado Law Review	70	(1999):	
1019–50.

This	comment	analyzes	 three	models	 for	compensating	organ	providers—inter	
vivos	 payments,	 a	 futures	 market,	 and	 a	 death	 benefits	 system—as	 possible	
alternatives	to	America’s	altruistic	organ	procurement	system.	The	author	rejects	
noncompensatory	 systems	 as	 viable	 alternatives	 and	 evaluates	 the	 ethical	 and	
practical	 criticisms	 of	 compensation	 systems.	 The	 author	 argues	 that,	 ethically	
and	practically	speaking,	the	death	benefits	system	is	the	most	viable	of	the	three	
proposals.

Siegel,	Lauren	R.	“Re-Engineering	the	Laws	of	Organ	Transplantation.”	Emory Law 
Journal	49	(2000):	917–55.

Here	 the	 proposal	 is	 for	 an	 incentive-based	 system.	 The	 comment	 examines	
several	proposed	systems,	including	presumed	consent,	mandated	choice,	insur-
ance	benefits,	open	and	futures	markets,	and	death	benefits.	The	author	proposes	
a	 two-part	 solution.	 For	 the	 present,	 she	 advocates	 weak	 economic	 incentives,	
increased	education	and	awareness,	 and	avoidance	of	 an	open	market.	For	 the	
future,	she	states	that	science	will	advance	far	enough	to	create	organs	out	of	stem	
cells,	effectively	rendering	donated	organs	obsolete.

Smith,	Jennifer	M.	“‘Dirty	Pretty	Things’	and	the	Law:	Curing	the	Organ	Shortage	
and	Health	Care	Crises	in	America.”	Chapman Law Review	12	(2008):	361–87.

This	 article	 proposes	 compensating	 organ	 donors	 with	 long-term	 health-care	
coverage.	 Smith	 argues	 that	 this	 proposal	 would	 reduce	 the	 organ	 shortage,	
reduce	the	number	of	Americans	without	health	care,	and	prevent	further	exploi-
tation	of	the	poor.

Statz,	Sarah	Elizabeth.	“Finding	the	Winning	Combination:	How	Blending	Organ	
Procurement	Systems	Used	Internationally	Can	Reduce	the	Organ	Shortage.”	
Vanderbilt Journal of Transnational Law	39	(2006):	1677–1709.

This	 note	 proposes	 combining	 different	 elements	 of	 international	 organ	 pro-
curement	systems	to	forge	a	new	system	that	greatly	reduces	illegal	and	ethically	
unsound	methods	of	donation.	Statz	suggests	a	hybrid	framework	of	 increased	
donations,	weak	economic	incentives,	and	paired	organ	exchanges.
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Ethical, Moral, and Legal Concerns

ethical Concerns

Barshes,	Neal	R.,	et	al.	“Justice,	Administrative	Law,	and	the	Transplant	Clinician:	
The	 Ethical	 and	 Legislative	 Basis	 of	 a	 National	 Policy	 on	 Donor	 Liver	
Allocation.”	Journal of Contemporary Health Law & Policy	23	(2007):	200–30.

The	authors	present	an	ethical	framework	for	allocating	livers	and	the	develop-
ment	of	a	 liver	allocation	policy.	They	argue	that	the	current	allocation	system,	
which	generally	gives	livers	to	the	sickest	people,	should	be	replaced	with	a	more	
utilitarian	system—distributing	them	to	those	people	who	would	benefit	the	most	
from	transplants	in	terms	of	life	years	gained.

Beard,	 T.	 Randolph,	 and	 David	 L.	 Kaserman.	 “On	 the	 Ethics	 of	 Paying	 Organ	
Donors:	An	Economics	Perspective.”	DePaul Law Review	55	(2006):	827–50.

Some	 of	 the	 more	 common	 ethical	 arguments	 against	 donor	 payments	 receive	
criticism	here.	The	authors	present	an	approach	using	the	traditional	cost-benefit	
methodology	 of	 economics.	 They	 argue	 that	 ethical	 issues	 cannot	 be	 resolved	
on	 the	 basis	 of	 a	 cost-benefit	 analysis	 alone,	 but	 that	 important	 public	 policy	
questions	cannot	be	answered	or	ethically	evaluated	without	 such	 information.	
Because	 most	 of	 the	 ethical	 objections	 to	 donor	 payments	 are	 illegitimate,	 the	
authors	argue,	the	cost-benefit	calculations	assume	heightened	importance.

Childress,	 James	 F.	 “Ethical	 Criteria	 for	 Procuring	 and	 Distributing	 Organs	 for	
Transplantation.”	Journal of Health Politics, Policy & Law	14	(1989):	87–113.

Various	 proposals	 for	 organ	 procurement	 and	 distribution	 undergo	 an	 ethical	
analysis	 and	 assessment	 in	 light	 of	 moral	 principles	 already	 embedded	 in	 U.S.	
institutions,	laws,	policies,	and	practices.

Dooley,	Laura	G.,	and	Robert	S.	Gaston.	“Stumbling	Toward	Equity:	The	Role	of	
Government	 in	 Kidney	 Transplantation.”	 University of Illinois Law Review,	
1998,	703–25.

According	 to	 the	 authors,	 the	 kidney	 donation	 and	 transplantation	 system	 is	
fraught	with	racial	inequity,	and	a	market	in	kidneys	will	exacerbate	this	inequity.	
To	prevent	the	exclusion	of	the	poor,	the	government	must	play	a	critical	role	in	
the	allocation	of	kidneys.	The	authors	examine	xenotransplantation	and	a	finan-
cial	market	for	kidneys,	but	argue	that	these	options	either	raise	intractable	ethical	
concerns	 or	 are	 unavailable	 in	 the	 short	 term.	 They	 propose	 a	 modification	 of	
the	kidney	waiting	lists	to	recognize	the	racial	inequity	of	kidney	distribution	by	
making	African	Americans	a	priority.

Evans,	 John	 H.	 “Commodifying	 Life?	 A	 Pilot	 Study	 of	 Opinions	 Regarding	
Financial	 Incentives	 for	Organ	Donation.”	 Journal of Health Politics, Policy & 
Law	28	(2003):	1003–32.

Evans	 presents	 the	 findings	 of	 a	 pilot	 study	 conducted	 to	 determine	 whether	
people	think	that	families	should	end	life	support	of	a	family	member	in	order	to	
harvest	organs	if	various	incentive	policies	are	in	place.	In	reviewing	the	ethical	
and	policy	implications	of	the	study’s	findings,	he	concludes	that	the	amount	of	
money	received	from	organ	donation	is	a	consideration	in	making	the	decision	
whether	to	end	life	support.



302 LAW LIBRARY JOURNAL Vol. 104:2  [2012-22]

Fauci,	 Cara	 A.	“Racism	 and	 Health	 Care	 in	 America:	 Legal	 Responses	 to	 Racial	
Disparities	 in	 the	 Allocation	 of	 Kidneys.”	 Boston College Third World Law 
Journal	21	(2001):	35–67.

This	note	addresses	the	 issue	of	racial	disparity	 in	the	allocation	of	transplant-
able	kidneys	and	offers	possible	legal	solutions.	Fauci	analyzes	various	responses	
to	disparities	 in	kidney	allocation	on	the	basis	of	race,	 including	public	educa-
tion,	organ	donation	publicity	campaigns,	presumed	consent	to	donation	 laws,	
the	creation	of	criteria	for	placement	on	a	UNOS	kidney	allocation	waiting	list,	
alteration	 of	 kidney	 allocation	 guidelines,	 and	 litigation	 under	 both	 the	 Equal	
Protection	Clause	and	Title	VI	of	the	Civil	Rights	Act	of	1964.

Fry-Revere,	 Sigrid,	 Thomas	 Reher,	 and	 Matthew	 Ray.	 “Death:	 A	 New	 Legal	
Perspective.”	Journal of Contemporary Health Law & Policy	27	(2010):	1–75.

The	precise	definition	of	death	continues	to	be	an	unsettled	issue.	According	to	
the	authors,	the	law	should	not	declare	a	patient	dead	until	all	integrated	circula-
tory	and	brain	functions	have	ceased.	However,	they	argue,	individuals	or	their	
surrogates	should	be	able	to	decide	when	to	end	care	or	donate	organs	based	on	
their	own	concept	of	death.

Jacob,	 Marie-Andree.	 “On	 Silencing	 and	 Slicing:	 Presumed	 Consent	 to	 Post-
Mortem	Organ	Donation	in	Diversified	Societies.”	Tulsa Journal of Comparative 
& International Law	11	(2003):	239–79.

In	examining	the	issue	of	presumed	consent	as	an	organ	procurement	strategy,	
the	 author	 considers	 whether	 it	 is	 an	 ethically	 sound	 policy	 for	 diverse	 societ-
ies.	After	considering	jurisdictional	issues,	ethical	concerns,	and	societal	factors,	
Jacob	argues	that	a	presumed	consent	system	is	not	an	effective	method	of	har-
vesting	organs	in	a	diverse	and	heterogeneous	society.	Instead,	she	advocates	an	
informed	consent	system.

Lee,	Emily	C.	“Trading	Kidneys	for	Prison	Time:	When	Two	Contradictory	Legal	
Traditions	 Intersect,	 Which	 One	 Has	 the	 Right-of-Way?”	 University of San 
Francisco Law Review	43	(2009):	507–57.

Under	analysis	here	 is	 a	bill	proposed	by	 state	 senators	 in	South	Carolina	 that	
would	have	given	state	prisoners	the	opportunity	to	reduce	their	prison	sentence	
by	180	days	by	donating	a	kidney.	Lee	sees	this	proposal	as	 initiating	a	conflict	
between	 the	 criminal	 justice	“market”	 (plea	 bargaining)	 and	 the	 human	 body	
“market”	(prostitution	and	organ	donation),	which,	 the	author	argues,	are	 two	
long-standing	American	legal	traditions.	She	analyzes	these	“markets”	and	their	
respective	rules,	 theorizes	on	the	assumptions	underlying	each,	and	applies	 the	
rules	and	assumptions	to	the	bill	to	determine	which	long-standing	tradition,	as	
a	legal	matter,	should	govern.	Although	Lee	is	critical	of	the	proposal,	she	con-
cludes	that	the	rule	of	the	criminal	 justice	“market”	would	prevail	and	support	
the	bill’s	underlying	concept.

Liddy,	 Maryellen.	“The	‘New	 Body	 Snatchers’:	Analyzing	 the	 Effect	 of	 Presumed	
Consent	Organ	Donation	Laws	on	Privacy,	Autonomy,	and	Liberty.”	Fordham 
Urban Law Journal	 28	 (2001):	 815–53.	 (see	 entry	 under	 Noncompensatory	
Organ	Procurement	Systems)

Mahoney,	 Julia	 D.	 “Altruism,	 Markets,	 and	 Organ	 Procurement.”	 Law and 
Contemporary Problems	72,	no.	3	(Summer	2009):	17–35.

Here,	implementing	financial	incentives	is	the	proposal	for	increasing	the	organ	
supply.	 The	 author	 evaluates	 several	 arguments	 against	 compensating	 organ	
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donors	and	contends	that	such	arguments	are	either	highly	contestable	or	demon-
strably	wrong.	She	further	addresses	questions	of	institutional	design,	examines	
the	most	popular	compensation	proposals,	and	offers	preliminary	assessments	of	
their	promise	and	feasibility.

McKinney,	 E.	 Bernadette,	 William	 J.	 Winslade,	 and	 T.	 Howard	 Stone.	“Offender	
Organ	 Transplants:	 Law,	 Ethics,	 Economics,	 and	 Health	 Policy.”	 Houston 
Journal of Health Law & Policy	9	(2008):	39–69.

Conflicting	concerns	beset	 the	 issue	of	providing	Texas	criminal	offenders	with	
access	 to	organ	 transplants.	This	article	 examines	 the	perspectives	of	 attorneys,	
ethicists,	and	health	policy	scholars.	It	considers	the	legal	and	ethical	obligations	
under	correctional	health	policies,	economic	factors,	and	associated	ethical	con-
siderations.	The	authors	conclude	that	organ	transplants	should	be	made	avail-
able	to	medically	qualified	offenders	at	public	expense.

O’Keeffe,	 Carrie	 Parsons.	 “When	 an	 Anatomical	 ‘Gift’	 Isn’t	 a	 Gift:	 Presumed	
Consent	Laws	as	an	Affront	to	Religious	Liberty.”	Texas Forum on Civil Liberties 
and Civil Rights	7	(2002):	287–316.

This	note	analyzes	the	scope	and	implications	of	nonconsensual	organ-harvesting	
statutes	 in	Texas.	The	author	examines	 the	constitutionality	of	 these	 statutes	 in	
light	of	the	Texas	Religious	Freedom	Restoration	Act,	the	Texas	Constitution,	and	
the	U.S.	Constitution.	It	further	explores	international	norms	concerning	human	
rights	and	organ	harvesting.	The	author	concludes	that	presumed	consent	is	both	
unconstitutional	and	immoral.

Price,	David.	“End-of-Life	Treatment	of	Potential	Organ	Donors:	Paradigm	Shifts	
in	Intensive	and	Emergency	Care.”	Medical Law Review	19	(2011):	86–116.

To	increase	the	number	of	available	organs,	the	author	calls	for	a	cultural	and	con-
ceptual	shift	that	would	expect	medical	personnel	to	discuss	organ	donation	with	
a	patient	earlier	on	the	patient’s	trajectory	toward	death.	Whether	such	an	earlier	
discussion	would	increase	donations,	Price	admits,	is	not	certain.

Raza,	 Omar.	 “Understanding	 Islam:	 A	 Comparative	 Analysis	 of	 the	 Ethical	 and	
Legal	Standards	of	Organ	Donation.”	Windsor Review of Legal & Social Issues	1	
(2010):	133–63.

This	 article	 surveys	 fundamental	 principles	 of	 Islamic	 law	 and	 jurisprudence	
regarding	 organ	 donation,	 contrasts	 them	 with	 Western	 tradition,	 and	 delin-
eates	 the	prospects	of	practical	 applications	of	 Islamic	 law	 in	Ontario,	Canada.	
The	author	highlights	the	status	of	Ontario’s	Trillium	Gift	of	Life	Network	and	
contrasts	benchmarks	with	the	Iranian	compensated	organ	donation	model.	He	
argues	 that	 the	disparity	between	 the	 supply	and	demand	of	both	models	pro-
vides	strong	arguments	for	revisiting	Ontario’s	“altruism	only”	approach	to	organ	
donation.

Satel,	 Sally	 L.,	 and	 Benjamin	 E.	 Hippen.	 “When	 Altruism	 Is	 Not	 Enough:	 The	
Worsening	 Organ	 Shortage	 and	 What	 It	 Means	 for	 the	 Elderly.”	 Elder Law 
Journal	15	(2007):	153–204.

Renal	failure	is	a	major	problem	among	the	elderly.	Yet,	according	to	the	authors,	
the	current	system	of	kidney	allocation	discriminates	against	this	group	of	poten-
tial	recipients.	The	authors	discuss	the	dynamics	of	allocating	the	scarce	supply	of	
transplantable	organs	and	the	various	schemes	for	doing	so,	examine	renal	failure	
as	a	major	problem	affecting	the	elderly,	explain	how	donated	kidneys	can	ensure	
better	clinical	outcomes	for	the	affected	elderly	compared	with	dialysis,	consider	
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the	implications	of	organ	donation	for	Medicare,	and	evaluate	current	efforts	to	
restructure	the	allocation	system	of	donated	kidneys.	They	conclude	that	allow-
ing	some	form	of	compensation	for	organ	donors	would	increase	the	supply	of	
transferable	kidneys.

Smith,	Jennifer	M.	“Kidney	Transplantation:	Only	for	the	Well-to-Do?”	Campbell 
Law Review	31	(2009):	333–59.

According	 to	 this	 article,	 the	 kidney	 shortage	 has	 a	 disproportionally	 negative	
effect	on	 low-income	 individuals.	The	author	argues	 that	poor	people	will	not	
meet	 the	 financial	 criteria	 necessary	 to	 qualify	 to	 receive	 a	 kidney	 transplant	
because	they	cannot	afford	the	high	cost	of	maintaining	a	transplant	over	a	life-
time.	Along	with	several	other	proposals,	the	author	supports	a	bill	introduced	in	
Congress	that	would	require	the	government	to	pay	eighty	percent	of	the	lifetime	
cost	for	the	post-transplant	medications.

Wilson,	 Chad	 J.	 “Working	 the	 System:	 Should	 Patients	 in	 Need	 of	 an	 Organ	
Transplant	Be	Able	to	Join	Multiple	Waitlists?”	Indiana Health Law Review	8	
(2011):	229–58.

This	 note	 states	 that	 transplant	 wait	 times	 are	 decreased	 when	 patients	 are	 on	
multiple	lists;	these	patients	are	most	likely	to	be	financially	wealthy.	Despite	the	
perceived	 inequality,	 the	author	advocates	continuing	to	permit	 the	practice	of	
multiple	listings	because	it	decreases	the	likelihood	that	an	organ	will	be	wasted	
and	 offers	 more	 suitable	 matches	 between	 organ	 and	 recipient.	 In	 addition,	
the	patient’s	ability	to	choose	to	be	on	multiple	waiting	 lists	recognizes	patient	
autonomy	and	translates	into	a	better	chance	of	survival.

Alternative Sources of transplantable Organs: “Strangers” and Children

Hartman,	 Rhonda	 Gay.	“Gault’s	 Legacy:	 Dignity,	 Due	 Process,	 and	 Adolescents’	
Liberty	 Interests	 in	 Living	 Donation.”	 Notre Dame Journal of Law, Ethics & 
Public Policy	22	(2008):	67–106.

This	 article	 applies	 the	 due	 process	 framework	 prescribed	 in	 In re Gault21	 to	
potential	 adolescent	 recipients.	 In	 Gault,	 the	 Supreme	 Court	 held	 that	 the	
Constitution	requires	the	government	to	treat	minors	fairly	when	they	are	faced	
with	deprivation	of	their	 liberty	interests	and	to	facilitate	their	participation	in	
decision-making	processes.	The	author	seeks	 to	ascertain	 the	precise	 impact	of	
Gault’s	due	process	requirement	on	an	adolescent’s	living	donation	and	addresses	
the	 state’s	 role	 in	 structuring	 a	 decision-making	 process	 compatible	 with	 the	
unifying	principles	derived	from	Gault.	She	argues	that	states	should	develop	a	
statutory	 scheme	 in	 which	 the	 adolescent’s	 donative	 desires	 are	 heard,	 and	 the	
adolescent	is	given	an	opportunity	to	explore	those	desires	along	with	all	infor-
mation	pertinent	to	donative	decision-making.

Herbert,	Nicole.	“Creating	a	Life	to	Save	a	Life:	An	Issue	Inadequately	Addressed	
by	 the	 Current	 Legal	 Framework	 Under	 Which	 Minors	 Are	 Permitted	 to	
Donate	Tissue	and	Organs.”	Southern California Interdisciplinary Law Journal	
17	(2008):	337–79.

This	note	addresses	the	ethically	questionable	practice	of	conceiving	a	child	for	
the	purpose	of	donating	his	or	her	organs	to	a	sibling.	The	current	legal	frame-
work	permits	child	donors	to	donate	tissue	and	organs.	According	to	the	author,	
this	framework	does	not	adequately	protect	children	and	requires	modification.

	 21.	 387	U.S.	1	(1967).
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Kahn,	Jeffrey.	“Commentary:	Making	the	Most	of	Strangers’	Altruism.”	Journal of 
Law, Medicine & Ethics	30	(2002):	446–47.

At	issue	here	are	ethical	considerations	in	altruistic	organ	donation	by	strangers.	
Although	the	author	would	permit	anyone	 to	be	a	donor,	any	donation	should	
not	exceed	a	certain	threshold	of	risk.	The	author	advocates	a	national	allocation	
system	to	ensure	that	stranger	donations	will	go	to	the	highest	priority	patient,	
rather	than	according	to	the	priority	of	the	donation	center.

Ross,	Lainie	Friedman.	“Solid	Organ	Donation	Between	Strangers.”	Journal of Law, 
Medicine & Ethics	30	(2002):	440–43.

This	 article	 discusses	 the	 ethical	 and	 policy	 considerations	 of	 altruistic	 organ	
donation	 by	 donors	 who	 have	 no	 relationship	 to	 the	 recipients.	 The	 author	
supports	organ	donations	by	 strangers,	but	 advocates	 strict	 regulation	 to	avoid	
unethical	and	arbitrary	results.

Schenberg,	 Beth	 A.	 “Harvesting	 Organs	 from	 Minors	 and	 Incompetent	 Adults	
to	 Supply	 the	 Nation’s	 Organ	 Drought:	A	 Critical	 Review	 of	 the	 Substituted	
Judgment	Doctrine	and	the	Best	Interest	Standard.”	Indiana Health Law Review	
4	(2007):	319–59.

Courts	use	two	common	law	approaches	to	determine	whether	a	minor	or	incom-
petent	 adult	 may	 donate:	 (1)	 the	 substituted	 judgment	 standard,	 a	 subjective	
determination	of	what	the	individual	would	do	if	he	or	she	was	competent;	and	
(2)	the	best	 interest	standard,	an	objective	determination	of	whether	the	donor	
will	benefit	from	the	procedure.	This	note	argues	that	the	common	law	standards	
are	inadequate	and	recommends	several	criteria	the	courts	should	use	instead.

When to harvest

¶20	The	Uniform Determination of Death Act	(UDDA)	was	drafted	in	1980	by	
the	Uniform	Law	Commissioners	and	adopted	by	most	states.	Its	goal	is	“to	provide	
a	comprehensive	and	medically	sound	basis	for	determining	death	in	all	situations.”	
It	requires	the	“irreversible”	cessation	of	the	functions	of	either	the	entire	brain	or	
the	 heart	 and	 lungs	 before	 a	 person	 can	 be	 considered	 dead.22	 For	 purposes	 of	
organ	procurement,	determining	 the	moment	when	a	person	 is	 considered	dead	
has	critical	implications	for	the	supply	of	transplantable	organs.

¶21	Donation After Cardiac Death	(DCD)	is	an	organ-harvesting	practice	that	
uses	 a	donor’s	organs	when	 the	donor	 is	not	yet	brain	dead,	but	heart	 and	 lung	
functions	have	ceased.	Controlled	DCD	involves	procuring	organs	when	circula-
tory	arrest	follows	the	removal	of	mechanical	ventilation	from	a	critically	ill	patient	
after	 the	 family	refuses	 further	 treatment.23	Uncontrolled	DCD	(uDCD)	involves	
procuring	 organs	 from	 a	 patient	 who	 dies	 following	 unsuccessful	 resuscitative	
efforts.24	 DCD	 is	 also	 referred	 to	 as	 donation	 after	 circulatory	 determination	 of	
death.25

	 22.	 uniform determinAtion of deAth ACt	(1980),	12	U.L.A.	777	(2008).
	 23.	 See	Suzanne	A.	Fidler,	Implementing Donation After Cardiac Death Protocols,	J. heAlth & life 
sCi. l.,	Oct.	2008,	at	123,	125,	128.
	 24.	 See	 Christopher	 James	 Doig	 &	 David	 A.	 Zygun,	 (Uncontrolled) Donation After Cardiac 
Determination of Death: A Note of Caution,	36	J.l. med. & ethiCs	760,	761	(2008).
	 25.	 See	Fidler,	supra	note	23,	at	131–32.
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¶22	 Donation After Brain Death	 (DBD)	 is	 an	 organ-harvesting	 practice	 that	
uses	a	donor’s	organs	when	the	donor	is	declared	brain	dead,	even	when	artificial	
support	enables	the	donor’s	cardiopulmonary	function	to	continue	to	perfuse	and	
maintain	the	donor’s	organs.26

Childress,	 James	 F.	“Organ	 Donation	After	 Circulatory	 Determination	 of	 Death:	
Lessons	and	Unresolved	Controversies.”	Journal of Law, Medicine & Ethics	36	
(2008):	766–71.

Under	consideration	here	are	the	lessons	and	debates	about	the	kinds	of	consent	
necessary	and	sufficient	for	temporary	organ	preservation	in	the	context	of	DCD	
and	organ	donation	itself;	on	conflicts	of	obligation,	loyalty,	and	interest	in	dona-
tion	after	cardiac	death	and	ways	to	address	those	conflicts;	and	on	benefit,	cost,	
and	risk	assessments	of	uDCD	programs,	including	measures	to	achieve	a	more	
favorable	balance	of	benefits,	costs,	and	risks.

Doig,	 Christopher	 James,	 and	 David	 A.	 Zygun.	“(Uncontrolled)	 Donation	 After	
Cardiac	Determination	of	Death:	A	Note	of	Caution.”	Journal of Law, Medicine 
& Ethics	36	(2008):	760–65.

This	brief	article	argues	that	organ	recovery	from	uDCD	is	unlikely	to	result	in	a	
significant	number	of	organs	and	that	this	small	gain	must	be	balanced	against	
significant	risk	of	unduly	influencing	the	decision	to	resuscitate	and	jeopardizing	
public	trust	in	the	propriety	of	organ	donation	and	transplantation.

Fidler,	 Suzanne	 A.	 “Implementing	 Donation	 After	 Cardiac	 Death	 Protocols.”	
Journal of Health & Life Sciences Law	2	(2008):	123–49.

This	article	discusses	 the	 legal	and	ethical	 issues	relating	to	the	transplantation	
process	of	DCD,	including	determining	a	donor’s	death	based	on	the	irreversible	
cessation	of	cardiopulmonary	function,	procedures	conducted	on	the	donor	for	
the	benefit	of	the	recipient,	informed	consent	and	the	surrogate	decision	maker,	
choosing	appropriate	DCD	candidates,	and	conflicts	of	interest.	The	author	sum-
marizes	 general	 recommendations	 for	 donor	 candidate	 selection,	 consent	 and	
approval,	withdrawal	of	life-sustaining	measures,	criteria	for	determining	death,	
organ	recovery,	and	financial	considerations.

Harrington,	Maxine	M.	“The	Thin	Flat	Line:	Redefining	Who	Is	Legally	Dead	in	
Organ	Donation	After	Cardiac	Death.”	Issues in Law and Medicine	25	(2009):	
95–143.

Under	 examination	 here	 is	 the	 practice	 of	 donation	 after	 cardiac	 death.	 This	
article	 examines	 whether	 these	 donors	 are	 legally	 dead	 under	 the	 Uniform	
Determination	of	Death	Act.	It	further	explores	whether	it	is	appropriate	to	apply	
donation	 after	 cardiac	 death	 as	 it	 is	 currently	 practiced,	 addresses	 the	 concern	
that	 donation	 after	 cardiac	 death	 is	 causing	 the	 death	 of	 donors,	 and	 suggests	
several	approaches	to	resolve	the	controversy	over	the	determination	of	death	in	
these	situations.	The	author	argues	that	this	debate	should	move	beyond	schol-
arly	journals	and	into	the	public	arena.

Light,	Jimmy	A.	“The	Washington,	D.C.	Experience	with	Uncontrolled	Donation	
After	 Circulatory	 Determination	 of	 Death:	 Promises	 and	 Pitfalls.”	 Journal of 
Law, Medicine & Ethics	36	(2008):	735–39.

The	author	argues	 that	although	challenges	are	numerous,	uDCD	is	a	promis-
ing	source	of	organs.	He	would	require	a	system	that	promptly	 initiates	 in	situ	
preservation	pending	location	of	families	and	authorization	for	organ	donation.

	 26.	 See id.	at	125,	131.
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McGregor,	Joan,	Joseph	L.	Verheijde,	and	Mohamed	Y.	Rady.	“Do	Donations	After	
Cardiac	 Death	 Protocols	Violate	 Criminal	 Homicide	 Statutes?”	 Medicine and 
Law	27	(2008):	241–57.

After	analyzing	homicide	laws,	the	UDDA,	and	the	protocols	for	DCD,	the	authors	
conclude	that	DCD	likely	violates	criminal	homicide	rules.

Rutherford-McClure,	 Jennifer.	“To	 Donate	 or	 Not	 to	 Donate	Your	 Organs:	 Texas	
Can	 Decide	 for	You	When	You	 Cannot	 Decide	 for	Yourself.”	 Texas Wesleyan 
Law Review	6	(2000):	241–64.

A	provision	of	the	Transportation	Code	of	Texas	permits	a	medical	examiner	to	
authorize	removal	of	a	decedent’s	major	organs	if	the	next	of	kin	cannot	be	con-
tacted	within	four	hours	of	death.	The	author	of	this	comment	argues	that	this	
statute	interferes	with	the	quasi-property	interest	in	a	corpse,	violates	the	Uniform	
Anatomical	Gift	Act,	and	violates	the	American	notion	of	personal	autonomy.	She	
further	argues	that	Americans	should	enjoy	the	freedom	to	donate	organs,	much	
like	the	right	to	contract,	marry,	and	have	children.	She	recommends	several	solu-
tions	to	comply	with	federal	law	and	to	avoid	violating	the	personal	choices	of	the	
individual	and	next	of	kin.

Legal Rights of Next of Kin

Bonnie,	 Richard	 J.,	 Stephanie	 Wright,	 and	 Kelly	 K.	 Dineen.	 “Legal	 Authority	 to	
Preserve	 Organs	 in	 Cases	 of	 Uncontrolled	 Cardiac	 Death:	 Preserving	 Family	
Choice.”	Journal of Law, Medicine & Ethics	36	(2008):	741–49.

A	potential	donor	may	die	unexpectedly	without	any	recorded	expression	of	his	
or	her	wishes	about	being	a	cadaveric	organ	donor.	The	authors	argue	that	it	 is	
ethically	permissible	to	preserve	a	deceased	person’s	organs	for	a	reasonable	time	
while	seeking	a	responsible	family	member	to	make	a	decision.	The	authors	find	
the	 authority	 for	 this	 step	 already	 implicit	 in	 most,	 if	 not	 all,	 governing	 state	
statutes.	 They	 note	 that	 the	 Uniform	Anatomical	 Gift	Act	 implicitly	 authorizes	
this	waiting	period.	Even	 if	courts	were	 to	conclude	that	statutes	do	not	confer	
the	necessary	authority,	they	argue,	preserving	organs	without	explicit	statutory	
authority	nevertheless	would	not	violate	the	rights	of	family	members	and	would	
not	pose	any	meaningful	risk	of	liability.

Janssen,	Anke,	and	Sjef	Gevers.	“Explicit	or	Presumed	Consent	and	Organ	Donation	
Post-Mortem:	Does	It	Matter?”	Medicine and Law	24	(2005):	575–83.

This	article	surveys	the	different	explicit	and	presumed	consent	organ	procure-
ment	systems	used	for	postmortem	donation	in	ten	Western	European	countries,	
with	a	focus	on	the	legal	role	of	relatives	within	the	consent	process	and	the	role	
of	relatives	in	practice.	The	authors	find	that	the	difference	between	the	systems	
of	explicit	consent	and	presumed	consent	is	less	important	than	it	seems	to	be	at	
first	sight.

Peterson,	Kathryn	E.	“My	Father’s	Eyes	and	My	Mother’s	Heart:	The	Due	Process	
Rights	 of	 the	 Next	 of	 Kin	 in	 Organ	 Donation.”	 Valparaiso University Law 
Review	40	(2005):	169–221.

This	note	analyzes	the	various	common	law	and	statutory	rights	held	by	next	of	
kin,	considers	whether	these	rights	create	any	sort	of	liberty	or	property	interest	
protected	by	the	Due	Process	Clause,	and	if	so,	determines	what	sort	of	process	
the	state	must	provide	before	it	can	deprive	family	members	of	any	right	they	may	
have	in	making,	or	refusing	to	make,	an	anatomical	gift	of	a	body	organ	of	a	dece-
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dent.	Peterson	proposes	amending	the	Uniform	Anatomical	Gift	Act	to	unilater-
ally	establish	that	the	relatives	of	a	decedent	have	a	legitimate	claim	of	entitlement	
to	control	the	disposition	of	the	deceased’s	body	organs	and	to	establish	a	proper	
procedural	framework	to	ensure	that	family	members	are	not	unjustly	deprived	
of	their	established	constitutional	rights.

Wolfman,	 Samuel.	 “Live	 Donor	 Transplantation—The	 Incompetent	 Donor:	
Comparative	Law.”	Medicine and Law	27	(2008):	859–98.

Informed	consent	 is	a	difficult	 issue	 in	emergency	cases	 involving	 incompetent	
donors,	that	is,	donors	whose	consent	cannot	be	considered	legal	consent	because	
it	is	not	given	with	full	understanding	and	out	of	free	will.	The	author	compares	
three	different	approaches—Israeli	civil	law,	the	U.S.	legal	system,	and	the	tradi-
tional	Jewish	law	system—and	argues	that	none	offers	a	clear	solution.

Legal Rights of the Cadaveric Organ donor

Baginski,	 Wojciech.	“Hastening	 Death:	 Dying,	 Dignity,	 and	 the	 Organ	 Shortage	
Gap.”	American Journal of Law & Medicine	35	(2009):	562–84.

According	to	this	article,	the	donor	does	not	receive	satisfactory	protection	under	
the	common	law	and	existing	statutory	regulations	that	focus	on	increasing	the	
number	of	organs	available	for	transplantation.	The	author	argues	that	respecting	
a	donor’s	dignity	at	the	end	of	life	should	be	a	goal	superior	to	that	of	increasing	
the	 number	 of	 organs	 available	 for	 transplantation.	 He	 proposes	 several	 solu-
tions	such	as	enacting	a	statute	to	protect	donors’	rights	and	imposing	liability	
for	 breach	 of	 those	 rights,	 creating	 a	 broad	 cause	 of	 action	 for	 breach	 of	 the	
physician’s	duties	toward	a	patient,	and	introducing	“enterprise	liability”	into	the	
health-care	system.

Cronin,	 Antonia	 J.,	 and	 James	 F.	 Douglas.	“Directed	 and	 Conditional	 Deceased	
Donor	Organ	Donations:	Laws	and	Misconceptions.”	Medical Law Review	18	
(2010):	275–301.

Directed	or	conditional	deceased	organ	donation	permits	donors	to	dictate	who	
will	receive	their	organs.	At	issue	is	whether	these	directives	are	permissible	in	the	
United	 Kingdom.	 The	 authors	 state	 that	 overruling	 such	 an	 individual	 request	
conflicts	with	the	“appropriate	consent”	principle	that	the	U.K.’s	Human	Tissue	
Act	of	2004	seeks	to	advance.	Appropriate consent	means	allowing	an	individual	to	
consent	or	refuse	to	be	an	organ	donor.	The	authors	also	argue	that	to	ignore	the	
restrictions	 imposed	by	the	donor	may	subject	 the	transplant	team	to	criminal	
liability.

Nwabueze,	 Remigius	 N.	 “Donated	 Organs,	 Property	 Rights	 and	 the	 Remedial	
Quagmire.”	Medical Law Review	16	(2008):	201–24.

This	article	explores	the	remedial	challenge	faced	in	issues	regarding	organs	dur-
ing	the	period	between	harvesting	and	transplantation.	The	author	suggests	that	
a	property-based	approach	to	organ	litigation	would	be	useful.

Powhida,	Alexander.	“Forced	Organ	Donation:	The	Presumed	Consent	 to	Organ	
Donation	 Laws	 of	 the	 Various	 States	 and	 the	 United	 States	 Constitution.”	
Alabama Law Journal of Science and Technology	9	(1999):	349–74.

Does	 the	 Fourteenth	Amendment	 impose	 substantive	 limits	 on	 a	 state	 legisla-
ture’s	power	to	authorize	presumed	consent	to	organ	donation?	This	comment	
argues	 that	 presumed	 consent	 statutes	 would	 violate	 the	 interest	 of	 personal	
autonomy	protected	by	the	Due	Process	Clause.
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Khan,	 Fazal,	 and	 Brian	 Lea.	 “Paging	 King	 Solomon:	 Toward	 Allowing	 Organ	
Donation	 from	 Anencephalic	 Infants.”	 Indiana Health Law Review	 6	 (2009):	
17–45.

An	anencephalic	 infant	 is	one	born	missing	a	major	portion	of	 the	brain.	This	
article	argues	that	an	organ	donation	from	such	an	infant	can	be	both	beneficial	
and	morally	justifiable.	For	the	sake	of	infants	in	need	of	organ	transplants,	the	
authors	advocate	a	properly	tailored	transplant	policy	permitting	parents	of	anen-
cephalic	infants	to	donate	their	children’s	organs	for	use	in	transplants.

Morelli,	 Maria	 N.	 “Organ	 Trafficking:	 Legislative	 Proposals	 to	 Protect	 Minors.”	
American University Journal of International Law and Policy	10	(1995):	917–54.

In	 this	 comment,	 the	 author	 provides	 background	 on	 the	 international	 organ	
trade	and	criticizes	existing	sources	of	regulation	that	attempt	to	protect	children	
from	 being	 involuntary	 donors	 in	 organ	 trafficking.	 Morelli	 endorses	 several	
proposals	that,	she	argues,	should	increase	the	supply	of	organs	and	diminish	the	
need	to	turn	to	underground	channels	for	organ	procurement.	These	proposals,	
along	 with	 stricter	 restrictions	 in	 international	 treaties	 and	 domestic	 laws,	 she	
contends,	will	better	protect	children.

Panjabi,	 Ranee	 Khooshie	 Lal.	 “The	 Sum	 of	 a	 Human’s	 Parts:	 Global	 Organ	
Trafficking	 in	 the	 Twenty-First	 Century.”	 Pace Environmental Law Review	 28	
(2010):	1–144.

The	sale	of	body	organs	is	often	motivated	by	the	poverty	of	potential	donors.	The	
author	explains	that	the	poor	are	put	 into	situations	in	which	they	are	coerced,	
duped,	or	even	killed	for	the	harvesting	of	their	organs.

Teagarden,	 Erica.	“Human	 Trafficking:	 Legal	 Issues	 in	 Presumed	 Consent	 Laws.”	
North Carolina Journal of International Law and Commercial Regulation	 30	
(2005):	685–732.

This	 comment	 examines	 the	 prevalence	 of	 organ	 trafficking	 in	 impoverished	
countries	 and	 recommends	 several	 solutions.	 The	 author	 compares	 the	 organ	
donation	systems	of	third-world	countries	with	the	United	States	and	argues	that	
the	U.S.	system	is	too	restrictive.	She	argues	that	closing	the	gap	between	supply	
and	 demand	 for	 organs	 in	 the	 United	 States	 is	 one	 of	 the	 most	 effective	 ways	
to	end	organ	 trafficking.	According	 to	her	analysis,	 a	presumed	consent	 system	
coupled	with	a	modicum	of	due	process	offers	the	best	way	forward.

The Future of Organ Transplantation: Xenotransplantation?

¶23	Xenotransplantation	consists	of	transplanting	into	a	patient	live	tissues	or	
organs	retrieved	from	animals.27	Other	biotechnologies	are	currently	under	consid-
eration,	for	example,	artificial	organs,	but	these	topics	are	very	expansive	and	out-
side	the	scope	and	purpose	of	this	bibliography.	The	following	articles	explore	the	
legal	issues	regarding	xenotransplantation	research	and	clinical	trials.

	 27.	 Sara	Fovargue	&	Suzanne	Ost,	When Should Precaution Prevail? Interests in (Public) Health, 
the Risk of Harm and Xenotransplantation,	18	med. l. reV.	302,	305–06	(2010)	(providing	the	defini-
tion	employed	in	the	United	Kingdom	and	much	of	Europe).
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Florencio,	Patrik	S.,	and	Erik	D.	Ramanathan.	“Are	Xenotransplantation	Safeguards	
Legally	Viable?”	Berkeley Technology Law Journal	16	(2001):	937–77.

According	 to	 the	 authors,	 legislation	 implementing	 a	 post-xenotransplantation	
surveillance	system	should	withstand	constitutional	scrutiny	because	(1)	it	would	
not	be	discriminatory,	and	(2)	although	it	would	violate	fundamental	rights	of	
recipients,	these	violations	would	be	justified	under	existing	constitutional	doc-
trine.

Florencio,	Patrik	S.,	and	Erik	D.	Ramanathan.	“Legal	Enforcement	of	Xenotrans-
plantation	 Public	 Health	 Safeguards.”	 Journal of Law, Medicine & Ethics	 32	
(2004):	117–21.

Enforcing	compliance	with	the	public	safeguards	necessary	in	xenotransplanta-
tion	would	require	 lifelong	collection	of	 tissue	and	body	 fluid	 specimens	 from	
xenotransplant	recipients.	The	authors	find	legal	authority	for	such	surveillance	
in	 informed	 consent,	 the	 law	 of	 contracts,	 and	 public	 health	 legislation.	 They	
also	briefly	comment	on	the	constitutionality	of	xenotransplant	 legislation	and	
conclude	that	 it	 should	be	feasible	 to	craft	 legislation	that	 is	both	effective	and	
constitutional.

Fovargue,	Sara.	“‘Oh	Pick	Me,	Pick	Me’—Selecting	Participants	for	Xenotransplant	
Clinical	Trials.”	Medical Law Review	15	(2007):	176–219.

At	issue	are	the	regulatory	issues	regarding	xenotransplantation	and	the	ethical	
and	legal	guidance	on	selecting	people	for	experimental	treatments	and	research.	
The	 author	 explores	 the	 propriety	 of	 selecting	 those	 who	 are	 competent,	 but	
desperately	ill,	for	the	first	genetically	engineered	whole-organ	xenotransplants.	
She	seeks	a	balance	between	the	opportunity	for	potential	subjects	to	extend	or	
improve	their	quality	of	life	and	the	need	to	limit	participation	to	prevent	exploi-
tation	for	the	purpose	of	providing	information	to	future	generations.

Fovargue,	Sara,	and	Suzanne	Ost.	“When	Should	Precaution	Prevail?	 Interests	 in	
(Public)	 Health,	 the	 Risk	 of	 Harm	 and	 Xenotransplantation.”	 Medical Law 
Review	18	(2010):	302–29.

Acknowledging	the	risks	of	xenotransplantation	while	advocating	its	use	requires	
a	 challenging	 analysis.	 Here,	 the	 authors	 conclude	 that	 the	 potential	 risks	 of	
xenotransplantation	are	too	great	to	consider	the	procedure	a	viable	option	for	
the	organ	shortage	problem	in	light	of	other	solutions—for	example,	stem	cells	
and	a	reformation	of	the	transplant	recovery	system.

Holland,	 Jocelyn	 A.	 “The	 ‘Catch-22’	 of	 Xenotransplantation:	 Compelling	 Com-
pliance	with	Long-Term	Surveillance.”	Houston Journal of Health Law & Policy	
7	(2006):	151–82.

This	 comment	analyzes	 the	 legal	 issues	 regarding	 informed	consent	 and	 xeno-
transplantation.	The	author	argues	that	the	risks	associated	with	xenotransplan-
tation	require	recipients	to	consent	to	long-term	surveillance.

Spillman,	Monique	A.,	and	Robert	M.	Sade.	“Clinical	Trials	of	Xenotransplantation:	
Waiver	of	 the	Right	 to	Withdraw	from	a	Clinical	Trial	Should	Be	Required.”	
Journal of Law, Medicine & Ethics	35	(2007):	265–71.

Federal	 regulation	 imposes	 a	 life-long	 surveillance	 requirement	 on	 xenotrans-
plant	recipients	and,	according	to	the	authors,	effectively	abrogates	the	right	to	
withdraw	 from	 a	 clinical	 trial	 after	 the	 transplantation	 has	 taken	 place.	 They	
argue	that	recipients	should	receive	full	disclosure	of	this	regulation.



311

LAW LIBRARY JOURNAL Vol. 104:2 [2012-23]

Keeping Up with New Legal Titles*

Compiled by Creighton J. Miller, Jr.** and Annmarie Zell***

Contents

Reclaiming Fair Use: How to Put Balance Back in Copyright	. . . . . . . . . . . . . . . . . 313
The Lawyer-Judge Bias in the American Legal System	. . . . . . . . . . . . . . . . . . . . . . . 315
Legally Poisoned: How the Law Puts Us at Risk from Toxicants	. . . . . . . . . . . . . . . 317
Inside the Castle: Law and the Family in 20th Century America 	. . . . . . . . . . . . . . 318
Habeas for the Twenty-First Century: Uses, Abuses, and the Future 

of the Great Writ	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 320
Ducktown Smoke: The Fight over One of the South’s Greatest 

Environmental Disasters	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 322
Discretionary Justice: Looking Inside a Juvenile Drug Court	. . . . . . . . . . . . . . . . . . 323
Fan Fiction and Copyright: Outsider Works and Intellectual 

Property Protection 	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 325
Information and Exclusion 	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 327

List of Contributors

Valerie	R.	Aggerbeck
Research	Librarian
Schoenecker	Law	Library
University	of	St.	Thomas	School	of	Law
Minneapolis,	Minnesota
Legally Poisoned: How the Law Puts Us at Risk from Toxicants	. . . . . . . . . . . . . . . 317

	 *	 ©	Creighton	J.	Miller,	 Jr.,	and	Annmarie	Zell,	2012.	The	books	reviewed	 in	 this	 issue	were	
published	in	2011.	If	you	would	like	to	review	books	for	“Keeping	Up	with	New	Legal	Titles,”	please	
send	an	e-mail	to	creighton.miller@washburn.edu	and	annmarie.zell@nyu.edu.
	 **	 Librarian	 for	Research	and	Bibliographic	 Instruction,	Washburn	University	School	of	Law	
Library,	Topeka,	Kansas.
	 ***	 Reference	Librarian,	New	York	University	Law	School	Library,	New	York,	New	York.



312 LAW LIBRARY JOURNAL Vol. 104:2  [2012-23]

Matthew	S.	Cooper
Reference	Librarian
Michael	E.	Moritz	Law	Library
Moritz	College	of	Law
The	Ohio	State	University
Columbus,	Ohio
Ducktown Smoke: The Fight over One of the South’s Greatest 

Environmental Disasters	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 322

Leslie	J.	Kallas
Coordinator,	Research	Systems	and	Services
Nilan	Johnson	Lewis
Minneapolis,	Minnesota
The Lawyer-Judge Bias in the American Legal System	. . . . . . . . . . . . . . . . . . . . . . . 315

Benjamin	J.	Keele
Reference	Librarian
Wolf	Law	Library
William	&	Mary	Law	School
Williamsburg,	Virginia
Reclaiming Fair Use: How to Put Balance Back in Copyright	. . . . . . . . . . . . . . . . . 313

Mikhail	Koulikov
Reference/Research	Librarian
New	York	Law	Institute
New	York,	New	York
Fan Fiction and Copyright: Outsider Works and Intellectual 

Property Protection 	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 325

Catherine	A.	Lemmer
Head	of	Information	Services
Ruth	Lilly	Law	Library
Indiana	University	Robert	H.	McKinney	School	of	Law
Indianapolis,	Indiana
Discretionary Justice: Looking Inside a Juvenile Drug Court	. . . . . . . . . . . . . . . . . . 323

Todd	G.E.	Melnick
Associate	Librarian	for	Public	Services
Fordham	Law	School	Library
Fordham	University	School	of	Law
New	York,	New	York
Information and Exclusion 	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 327



313KeepINg Up WIth NeW LegAL tItLeSVol. 104:2  [2012-23]

Renee	Y.	Rastorfer
Head	of	Research	Services
Western	New	England	University	School	of	Law	Library
Springfield,	Massachusetts
Habeas for the Twenty-First Century: Uses, Abuses, and the Future 

of the Great Writ	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 320

Ellen	M.	Richardson
Reference	Librarian
Coleman	Karesh	Law	Library
University	of	South	Carolina	School	of	Law
Columbia,	South	Carolina
Inside the Castle: Law and the Family in 20th Century America 	. . . . . . . . . . . . . . 318

Aufderheide,	Patricia,	and	Peter	Jaszi.	Reclaiming Fair Use: How to Put Balance Back 
in Copyright.	Chicago:	University	of	Chicago	Press,	2011.	199p.	$50.

Reviewed by Benjamin J. Keele

¶1	The	affirmative	defense	of	fair	use	is	one	of	the	most	vexing	aspects	of	copy-
right	law.	Though	codified	in	a	statutory	section	that	is	only	175	words	long,1	the	
doctrine	has	generated	numerous	 law	review	articles2	and	a	major	treatise3	dedi-
cated	to	analyzing	its	history	and	judicial	application.	When	fair	use	so	often	baffles	
legal	professionals,	it	seems	unfair	to	expect	lay	citizens	to	rely	on	it	as	justification	
for	 the	 use	 of	 copyrighted	 works	 in	 their	 own	 creative	 endeavors.	 American	
University	professors	Patricia	Aufderheide	(School	of	Communication)	and	Peter	
Jaszi	(Washington	College	of	Law)	offer	codes	of	best	practices	as	one	solution	to	
this	problem.	Developed	by	individual	creative	communities,	these	codes	“represent	
.	.	.	the	community’s	current	consensus	about	acceptable	practices	for	the	fair	use	
of	copyrighted	materials”4	and	function	as	tools	that	can	help	users	gauge	whether	
a	particular	use	of	copyrighted	material	qualifies	as	fair.	Aufderheide	and	Jaszi’s	new	
book,	Reclaiming Fair Use: How to Put Balance Back in Copyright,	serves	both	as	a	
manual	 for	 developing	 these	 codes	 of	 best	 practices	 and	 as	 a	 readable	 story	 that	
recounts	the	historical	development	of	fair	use.

¶2	The	first	half	of	the	book	summarizes	the	origins	and	the	history	of	fair	use.	
In	large	part,	this	account	is	also	the	more	general	tale	of	U.S.	copyright	law.	Over	
the	course	of	the	last	two	centuries,	Congress	has	gradually	but	steadily	expanded	
the	 scope	 of	 works	 protected	 by	 copyright	 and	 extended	 the	 term	 of	 copyright	
protection,	 all	 to	 safeguard	 the	 interests	 of	 businesses	 in	 politically	 influential	

	 1.	 17	U.S.C.	§	107	(2006).
	 2.	 See, e.g.,	Neil	Weinstock	Netanel,	Making Sense of Fair Use,	 15	leWis & ClArK l. reV.	 715	
(2011);	 Gideon	 Parchomovsky	 &	 Philip	 J.	Weiser,	 Beyond Fair Use,	 96	 Cornell l. reV.	 91	 (2010);	
Matthew	Sag,	The Prehistory of Fair Use,	76	brooK. l. reV.	1371	(2011).
	 3.	 WilliAm f. pAtry, pAtry on fAir use	(2011).
	 4.	 The Code of Best Practices in Fair Use for Media Literacy Education,	 Ctr. for soC. mediA,	
http://www.centerforsocialmedia.org/fair-use/related-materials/codes/code-best-practices-fair-use	
-media-literacy-education	(last	visited	Feb.	6,	2012).
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industries.	This	has	produced	a	“Long	and	Strong	Copyright”	(part	of	the	title	of	
chapter	2)	 that	 stifles	 those	creative	efforts	 that	 rely	on	preexisting	copyrighted	
works	for	raw	materials.

¶3	 Conventionally,	 the	 authors’	 narrative	 would	 veer	 off	 here	 in	 one	 of	 two	
opposing	directions,	either	denouncing	copyright	infringers	as	thieves	who	deprive	
authors	 and	 publishers	 of	 hard-earned	 income	 or	 demanding	 that	 copyright	 be	
reformed—or	even	abolished—to	remove	a	major	obstacle	to	freedom	of	speech	
and	access	 to	 information.	Fortunately,	Aufderheide	and	Jaszi	eschew	these	well-
worn	paths.	They	advocate,	instead,	for	the	widespread	use	of	collaboratively	devel-
oped	 codes	 of	 best	 practices	 that	 can	 provide	 content	 creators	 with	 practical	
guidance	on	fair	use	and	establish	industry	norms	that	can	be	consulted	by	lawyers,	
judges,	funding	agencies,	and	insurance	companies.	Such	codes	can	boost	the	con-
fidence	that	content	creators	have	in	their	own	decisions	about	fair	use,	thus	pro-
moting	 the	 generation	 of	 new	 creative	 works,	 even	 in	 political	 environments	
hostile	to	the	legislative	reform	of	copyright	law.

¶4	A	recent	shift	 in	the	courts’	application	of	 the	 fair	use	doctrine	has	made	
development	of	these	codes	more	useful.	The	copyright	act	establishes	a	four-factor	
test	for	analyzing	questions	of	fair	use.	In	the	1970s	and	1980s,	under	the	influence	
of	 the	 law-and-economics	movement,	 judges	generally	treated	one	factor,	a	use’s	
effect	on	the	market	for	the	copyrighted	work,	as	the	most	critical.	“Since	fair	use	
inevitably	 involves	not	paying	a	 license	 fee”	(p.82),	 this	 focus	 left	 fair	use	 largely	
irrelevant	as	a	copyright	defense.	In	the	1990s,	however,	courts	shifted	their	empha-
sis	to	focus	on	the	overarching	issue	of	transformativeness,	whether	a	particular	use	
“repurpose[s]”	(p.80)	a	copyrighted	work	for	a	new	context.	In	an	influential	law	
review	article,	Judge	Pierre	Leval	argued	that	fair	use	should	favor	transformative	
uses,5	and	the	1994	U.S.	Supreme	Court	decision	in	Campbell v. Acuff-Rose Music, 
Inc.	 endorsed	 this	 approach.6	 This	 emphasis	 on	 transformation	 was	“the	 key	 to	
open	 the	 fair-use	 door”	 (p.93).	 Now,	 when	 considering	 a	 question	 of	 fair	 use,	
courts	 ask	 three	 questions:	“Was	 the	 use	 of	 copyrighted	 material	 for	 a	 different	
purpose,	rather	than	just	reuse	for	the	original	purpose?	Was	the	amount	of	mate-
rial	taken	appropriate	to	the	purpose	of	the	use?	Was	it	reasonable	within	the	field	
or	discipline	it	was	made	in?”	(p.135).	By	specifying	the	uses	that	a	creative	com-
munity	considers	reasonable,	codes	of	best	practices	can	help	to	answer	the	final	
question.

¶5	 At	 the	 time	 of	 the	 book’s	 publication,	 eight	 “communities	 of	 practice”	
(p.155)	had	adopted	codes	providing	guidance	on	fair	use,	including	documentary	
filmmakers,	 poets,	 and	 media	 literacy	 educators.	 (The	 Association	 of	 Research	
Libraries	subsequently	adopted	a	code.7)	The	second	half	of	the	text	discusses	the	
drafting	and	adoption	of	these	codes	and	the	role	that	the	book’s	authors	played	in	
these	 developments.	 With	 funding	 provided	 by	 major	 foundations,	 Aufderheide	
and	Jaszi	organized	meetings	of	various	creative	communities,	beginning	with	the	

	 5.	 Pierre	N.	Leval,	Toward a Fair Use Standard,	103	hArV. l. reV.	1105	(1990).
	 6.	 510	U.S.	569	(1994).
	 7.	 AssoC. of reseArCh librAries et Al., Code of best prACtiCes in fAir use for ACAdemiC And 
reseArCh librAries	 (2012),	 available at	 http://www.arl.org/bm~doc/code-of-best-practices-fair-use
.pdf.
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documentary	 filmmakers.	 At	 each	 meeting,	 participants	 discussed	 the	 situations	
commonly	 giving	 rise	 to	 issues	 of	 fair	 use	 within	 their	 particular	 community.	A	
legal	advisory	board	then	vetted	general	principles	regarding	the	appropriate	scope	
of	fair	use	within	these	situations	and	presented	a	code	compiling	the	principles	for	
potential	adoption	by	organizations	representing	the	creative	community.	Several	
case	studies	demonstrate	that	the	codes	of	best	practices	resulting	from	these	pro-
cesses	help	to	clarify	what	constitutes	fair	use,	giving	creators	and	copyright	owners	
a	better	idea	of	which	uses	are	appropriate	and	which	should	be	licensed.

¶6	Reclaiming Fair Use	is	an	informative	and	readable	call	for	content	creators	
to	work	collectively	in	establishing	fair	use	norms	and	asserting	their	fair	use	rights.	
It	 would	 make	 an	 excellent	 acquisition	 for	 any	 academic	 or	 public	 library	 that	
serves	 patrons	 who	 rely	 on	 fair	 use.	 In	 addition	 to	 their	 substantive	 material,	
Aufderheide	and	Jaszi	provide	a	number	of	useful	appendixes,	including	“Template	
for	a	Code	of	Best	Practices	in	Fair	Use,”	“Documentary	Filmmakers’	Statement	of	
Best	 Practices	 in	 Fair	 Use,”	 and	“Myths	 and	 Realities	 about	 Fair	 Use.”	 Sprinkled	
throughout	 the	 book	 are	 a	 number	 of	 text	 boxes	 labeled	“Fair	 Use:	 You	 Be	 the	
Judge”	that	present	scenarios	prompting	readers	to	evaluate	the	real-world	applica-
tion	of	fair	use	principles,	and	the	book’s	final	appendix	provides	the	“answers”	to	
these	scenarios.

Barton,	 Benjamin	 H.	 The Lawyer-Judge Bias in the American Legal System.	 New	
York:	Cambridge	University	Press,	2011.	303p.	$90.

Reviewed by Leslie J. Kallas

¶7	 The Lawyer-Judge Bias in the American Legal System,	 by	 University	 of	
Tennessee	College	of	Law	professor	Benjamin	H.	Barton,	is	an	exploration	of	the	
intimate	relationship	between	the	nation’s	lawyers	and	its	judges.	The	simple	fact	
that	nearly	all	judges	are	also	lawyers	establishes	the	innate	possibility	of	bias,	both	
“conscious/crass”	and	“unconscious/subtle”	(p.14),	in	every	aspect	of	the	law,	from	
legal	education	to	professional	standards,	attorney-client	 interactions,	and	court-
room	 dynamics.	 Barton’s	 study	 exposes	 the	 systems	 and	 situations	 that	 promote	
this	 bias,	 the	 consequences	 that	 flow	 from	 the	 underlying	 relationship,	 and	 the	
obstacles	that	impede	reform.

¶8	Barton	begins	by	describing	the	nature	of	the	relationship	between	lawyers	
and	judges.	He	emphasizes	their	identical	education	and	training,	participation	in	
a	joint	professional	community,	and	reliance	on	a	common	intellectual	approach	to	
problem	solving.	Who	can	better	understand	a	 lawyer’s	perspective	 than	a	 judge,	
and	who	but	an	attorney	can	fully	appreciate	the	inner	workings	of	the	judiciary?	
Barton	maintains	that	this	connection	contributes	to	an	unnecessary	complexity	in	
legal	proceedings	and	to	a	pattern	of	allowances	and	exemptions	for	lawyers.	At	its	
worst,	the	dynamic	can	produce	malpractice.

¶9	The	problem,	Barton	suggests,	stems	in	part	from	the	manner	in	which	the	
legal	profession	is	regulated,	and	he	devotes	two	of	his	book’s	twelve	chapters	to	this	
topic.	Chapter	5	recounts	the	history	of	lawyer	regulation,	reaching	as	far	back	as	
the	 courts	 that	 preceded	 the	 Norman	 Conquest	 of	 England,	 while	 chapter	 6	
addresses	the	current	state	of	that	regulation.	According	to	Barton,	the	number	of	
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lawyers	in	the	United	States	increased	rapidly	following	the	American	Revolution,	
spurring	early	bar	associations	 to	establish	 training	 standards,	 licensing	 systems,	
and	 codes	 of	 professional	 behavior.	 Barton’s	 criticism	 is	 that	 bar	 associations—
groups	managed	by	attorneys	and	judges	themselves,	with	no	external	controls	or	
outside	input—formulate	rules	and	procedures	that	primarily	benefit	lawyers,	not	
the	community	at	large.	Citing	the	need	to	standardize	educational	requirements	
and	 improve	 technical	 skills,	 modern	 bar	 associations	 have,	 in	 fact,	 made	 legal	
education	more	exclusive	and	expensive,	instituted	bar	exams	that	are	more	chal-
lenging	 than	 law	 school,	 and	 created	 intense	 competition	 for	 entry-level	 place-
ments	in	firms.	Such	changes	could	be	portrayed	as	improvements	to	professional	
standards	 that	 benefit	 clients,	 but	 Barton	 takes	 the	 contrary	 view.	 He	 submits,	
“Lawyers	push	for	stricter	entry	requirements	to	suppress	competition	and	increase	
their	wages;	judges	do	so	to	ease	their	jobs”	(p.151).	When	consumer	choice	is	lost,	
these	purported	reforms	do	not	benefit	the	public—they	just	leave	too	many	law-
yers	representing	the	wealthy	and	well-connected	and	“too	few	 .	 .	 .	willing	to	do	
everything	else”	(p.145).

¶10	To	further	illustrate	the	impact	of	the	close	relationship	between	lawyers	
and	 judges,	 Barton	 presents	 the	 example	 of	 legal	 malpractice,	 a	 cause	 of	 action	
significantly	more	difficult	to	prove	than	is	its	close	analogue,	medical	malpractice.	
Indeed,	“Although	tort	liability	has	grown	in	almost	every	other	area	of	American	
endeavor,	judges	have	kept	the	operation	of	their	own	courts	free	from	the	distract-
ing	 threat	of	possible	 liability”	(p.187).	Powerful	 legal	 tools	exist	 for	avoiding	or	
defeating	 professional	 malpractice	 claims,	 and	 they	 are	 available	 only	 to	 protect	
lawyers	and	judges.	In	this	regard,	the	example	of	the	Enron	scandal	receives	special	
attention.	 Barton	 labels	 the	 lawyers	 who	 aided	 and	 defended	 Enron	 as	 “Sole	
Survivors”	(p.243),	the	only	actors	to	emerge	largely	unscathed	from	the	company’s	
disastrous	 collapse.	Accountants	 and	executives,	by	 contrast,	were	 fined,	decerti-
fied,	and	imprisoned.	Barton	writes,	“The	takeaway	point	is	quite	simple:	to	accom-
plish	its	massive	fraud,	Enron	needed	a	lot	of	help.	Much	of	that	help	came	from	
lawyers”	 (p.246).	Yet,	 no	 lawyers	 or	 law	 firms	 were	 sanctioned	 as	 a	 result	 of	 the	
Enron	debacle.

¶11	Barton’s	final	criticism	of	the	lawyer-judge	connection	addresses	the	com-
plexity	of	law.	He	suggests	that	this	attribute	benefits	lawyers	and	judges	in	various	
ways,	even	while	it	produces	“an	opaque	legal	system	that	the	public	cannot	disen-
tangle”	 (p.272).	 For	 instance,	 complexity	 creates	 more	 demand	 for	 the	 technical	
expertise	that	lawyers	possess,	yielding	an	economic	benefit	for	attorneys.	Judges	
also	gain,	in	part	because	“[c]omplexity	makes	it	easier	to	decide	almost	any	case	
in	 line	 with	 the	 judge’s	 other	 preferences”	 (id.).	 The	 link	 between	 lawyers	 and	
judges,	and	therefore	the	lawyer-judge	bias	in	the	law,	persists	because	those	who	
can	and	should	reform	the	system	are	its	creators	and	retain	direct,	personal	inter-
ests	in	its	underlying	flaws.

¶12	The Lawyer-Judge Bias in the American Legal System	is	provocative	in	both	
tone	 and	 approach.	 Professor	 Barton’s	 study	 should	 stimulate	 conversation	 on	
lawyers	and	judges,	how	they	work	together,	and	whether	they	work	for	the	public	
good.	And	there	may	be	some	cause	for	optimism.	Awareness	of	a	problem	is	an	
essential	precursor	to	change,	and	Barton	sees	this	book	as	one	step	toward	that	
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goal.	The	volume	will	make	an	interesting	addition	to	law	school	and	court	librar-
ies,	as	well	as	the	collections	of	bar	associations.

Cranor,	 Carl	 F.	 Legally Poisoned: How the Law Puts Us at Risk from Toxicants.	
Cambridge,	Mass.:	Harvard	University	Press,	2011.	315p.	$35.

Reviewed by Valerie R. Aggerbeck

¶13	 If	 you	 have	 read	 a	 newspaper	 within	 the	 past	 year,	 you	 have	 probably	
noticed	articles	on	Bisphenol	A	(or	BPA)	and	its	potential	to	cause	endocrine	dis-
ruption.8	If	you	are	a	parent,	you	may	have	seen	stories	about	harmful	toxicants	in	
Johnson	&	Johnson	baby	shampoos.9	And,	if	you	are	interested	in	laws	pertaining	
to	manufacturing	or	industry,	you	may	already	be	familiar	with	the	proposed	Safe	
Chemicals	 Act	 of	 2011,10	 intended	 to	 modernize	 and	 improve	 the	 regulation	 of	
industrial	chemicals.	Within	this	context,	Carl	Cranor’s	Legally Poisoned: How the 
Law Puts Us at Risk from Toxicants	takes	on	a	timely	and	complex	issue.	Cranor,	who	
holds	a	Master	of	Studies	in	Law	from	Yale	and	a	Ph.D.	in	philosophy	from	UCLA	
and	who	has	served	on	two	National	Academy	of	Science	committees	and	various	
scientific	advisory	panels,	provides	a	sobering	look	at	both	the	science	and	the	law	
related	to	industrial	compounds.

¶14	Legally Poisoned	begins	with	a	general	overview	of	Cranor’s	positions.	He	
submits	that	humans	are	exposed	to	toxicants	on	a	daily	basis;	try	as	we	might,	we	
simply	cannot	escape	them.	These	chemicals	can	adversely	affect	our	health,	a	con-
cern	that	is	insufficiently	reflected	by	current	laws	that	“do	not	require	testing	or	a	
public	health	agency’s	reviewing	of	 industrial	compounds	for	toxicity	before	 they	
enter	the	market”	(p.6)	(emphasis	added).

¶15	In	the	first	half	of	the	book,	Cranor	provides	the	scientific	background	for	
this	argument.	He	describes	the	health	effects	of	both	well-	and	lesser-known	toxic	
substances,	 such	 as	 lead,	 mercury,	 polychlorinated	 biphenyls	 (PCBs),	 and	 BPA.	
According	 to	Cranor,	 these	chemicals	 can	be	 found	 in	many	common	sources—
plastic	bottles,	cosmetics,	nonstick	frying	pans,	couches,	televisions,	carpets,	and	so	
on—and	can	enter	our	bodies	via	ingestion,	inhalation,	or	through	contact	with	the	
skin.	Children	tend	to	receive	greater	exposure	and	be	more	susceptible	to	toxicants	
than	adults,	points	of	particular	concern	for	Cranor.	To	support	his	claims,	Cranor	
relies	heavily	on	recent	scientific	data	(most	of	it	published	after	2008),	including	
studies	 in	 respected	 academic	 journals,	 reports	 from	 government	 agencies,	 and	
papers	produced	by	national	and	international	organizations.	He	subtly	intertwines	
technical	descriptions	of	 toxic	chemicals	with	accounts	of	actual	 incidents	 stem-
ming	from	exposure,	which	makes	this	sometimes	complicated	material	engaging	
and	accessible	to	a	general	readership.

	 8.	 See, e.g.,	Meg	Kissinger,	Agencies Fail to Address BPA, Report Says,	milWAuKee J. sentinel,	Jan.	
26,	2012,	at	A3.
	 9.	 See, e.g.,	Linda	A.	Johnson,	Johnson & Johnson Baby Shampoo Has Cancer-Causing Chemicals, 
Group Says,	 huffington post	 (Nov.	 1,	 2011),	 http://www.huffingtonpost.com/2011/11/01/johnson
-johnson-baby-sham_n_1069123.html.
	 10.	 S.	847,	112th	Cong.	(2011).
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¶16	The	second	half	of	Legally Poisoned	addresses	the	regulation	of	toxic	chemi-
cals.	Currently,	toxic	substances	are	regulated	primarily	under	the	Toxic	Substances	
Control	Act	(TSCA).11	TSCA	is	a	“postmarket	law”	(p.135)	that	allows	most	“com-
mercial	chemical	products	(80	 to	90	percent)	 .	 .	 .	 [into]	 the	market	without	any	
required	 testing	 for	 their	 toxicity”	 (p.132).	 This	 effectively	 places	 the	 burden	 on	
government	 agencies	 to	 identify	 the	 risks	 and	 make	 a	 case	 for	 regulation	“after	
substances	 are	 in	 commerce”	 (p.136)—thus,	 after	 the	 public	 may	 have	 been	
harmed.

¶17	Cranor	believes	the	law	needs	to	change	to	reflect	a	“more	prudent,	sensible	
legal	and	regulatory	approach	to	protect	us	from	toxic	chemicals”	(p.12).	He	takes	
sides,	strongly	advocating	the	development	and	implementation	of	legislation	that	
would	 require	 testing	 of	 chemical	 products	 prior to	 their	 introduction	 into	 the	
marketplace.	 His	 approach	 relies	 heavily	 on	 Europe’s	 REACH	 (Registration,	
Evaluation,	Authorization,	and	Restriction	of	Chemicals)	legislation,12	on	existing	
premarket	testing	and	licensing	rules	for	the	pharmaceutical	and	pesticide	indus-
tries,	and	on	the	basic	“ethics	of	research	on	human	subjects”	(p.178).	This	section,	
probably	one	of	 the	book’s	 strongest,	 introduces	Cranor’s	American	audience	 to	
methods	 of	 comparative	 reasoning	 and	 to	 European	 primary	 law	 concepts	 that	
may	be	new	to	many	readers.

¶18	Legally Poisoned	is	sometimes	repetitive,	as	several	key	points	and	examples	
are	 reused	 in	 different	 chapters;	 Cranor’s	 prose	 style	 can	 also	 be	 distracting	 at	
times.	The	book	lacks	nuance,	and	a	novice	reader	may	come	away	with	the	notion	
that	scientists,	governments,	and	companies	are	simply	careless	with	human	health.	
The	 actual	 problems	 are	 far	 more	 complex	 than	 that	 impression	 suggests,	 and	
addressing	them	demands	a	careful	balancing	of	risks	and	benefits.	In	spite	of	these	
flaws,	 the	 book	 offers	 a	 valuable	 starting	 point	 for	 those	 interested	 in	 the	 topic.	
Extensive	notes	cite	relevant	primary	and	secondary	authorities,	and	these	refer-
ences	will	prove	helpful	to	readers	who	wish	to	pursue	the	topic	in	greater	depth.	
More	 important,	 Cranor’s	 work	 raises	 critical	 questions	 regarding	 our	 society’s	
moral	and	ethical	values	and	our	sense	of	personal	responsibility.	Growing	public	
awareness	and	concerns	about	toxic	chemicals	have	now	brought	these	issues	to	the	
forefront	of	national	attention,	and	we	are	likely	to	hear	more	about	such	contro-
versies	as	science	continues	to	advance.	Legally Poisoned	is	recommended	for	pur-
chase	by	general	academic	and	public	libraries	as	well	as	law	libraries	supporting	
educational	programs	and	scholarly	research	on	environmental	 issues.	The	book	
represents	an	optional	purchase	for	most	law	firm	and	government	libraries.

Grossman,	Joanna	L.,	and	Lawrence	M.	Friedman.	Inside the Castle: Law and the 
Family in 20th Century America.	 Princeton,	 N.J.:	 Princeton	 University	 Press,	
2011.	443p.	$35.

Reviewed by Ellen M. Richardson

¶19	With	Inside the Castle: Law and the Family in 20th Century America,	Hofstra	
law	 professor	 and	 family	 law	 expert	 Joanna	 L.	 Grossman	 has	 joined	 forces	 with	

	 11.	 15	U.S.C.	§§	2601–2697	(2006	&	Supp.	IV	2010).
	 12.	 Council	Directive	2006/121/EC,	2006	O.J.	(L	396)	850;	Council	Regulation	1907/2006,	2006	
O.J.	(L	396)	1	(EC).
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Lawrence	M.	Friedman,	a	preeminent	legal	historian	and	professor	at	Stanford	Law	
School,	 to	produce	a	 fascinating	 social	 and	 legal	history	of	American	 family	 law.	
Their	work	skillfully	interweaves	traditional	legal	sources	with	statistics	and	media	
reports	to	produce	a	tapestry	that	chronicles	the	development	of	family	law	in	the	
United	States.	As	the	authors	note,	they	attempted	not	to	predict	the	future	of	fam-
ily	law,	but	rather	“to	explain	how	we	got	to	where	we	are,	and	why,	and	what	the	
steps	were	along	the	way”	(p.331).

¶20	The	book	is	divided	into	four	parts.	Part	1,	“Tying	the	Knot:	Marriage	and	
Promises	to	Marry,”	addresses	the	history	of	marriage	in	the	United	States.	Specific	
topics	covered	include	changing	restrictions	on	the	right	to	marry,	the	demise	of	
common	law	marriage,	and	the	dramatic	decline	in	so-called	“heart	balm”	causes	
of	action	(e.g.,	alienation	of	affection	or	breach	of	promise).	Throughout	part	1,	the	
authors	trace	the	effects	that	developments	in	the	law	and	shifting	social	mores	have	
had	 on	 society’s	 fundamental	 understanding	 of	 the	 institution	 of	 marriage.	
Grossman	and	Friedman	report	a	shift	at	the	beginning	of	the	twentieth	century	
from	a	focus	on	traditional marriage,	a	relationship	consistent	with	“the	old	idea	of	
‘separate	 spheres’	 for	 men	 and	 women”	 (p.57),	 to	 companionate marriage,	 one	
“based	 on	 ‘the	 importance	 of	 emotional	 ties	 between	 wife	 and	 husband—their	
companionship,	 friendship	 and	 romantic	 love’”	 (id.).13	 The	 end	 of	 the	 twentieth	
century	saw	the	evolution	of	a	new	conception,	expressive marriage,	an	enterprise	
through	which	spouses	seek	personal	fulfillment,	“‘elevat[ing]	marital	affection	and	
nuclear-family	ties	above	commitments	to	neighbors,	extended	kin,	civic	duty,	and	
religion’”	(p.58)14—“a	heavy	burden	for	a	marriage	to	bear”	(id.).

¶21	Part	2,	“Anything	Goes:	Love	and	Romance	in	a	Permissive	Age,”	details	the	
connection	between	evolving	American	attitudes	toward	sexual	behavior	and	U.S.	
Supreme	Court	decisions	recognizing	constitutional	rights	to	privacy.	In	particular,	
Grossman	and	Friedman	review	landmark	cases	on	contraceptives,	abortion,	and	
sexual	activity.	One	chapter	covers	cohabitation,	and	another	addresses	the	history	
and	current	status	of	same-sex	marriage	in	the	United	States.

¶22	Part	3,	“When	the	Music	Stops:	Dissolving	a	Marriage	and	the	Aftermath,”	
considers	the	legal	and	practical	consequences	of	divorce	and	annulment.	Here,	as	
well	as	in	part	1,	Grossman	and	Friedman’s	research	and	writing	truly	shine.	In	one	
chapter,	“Dollars	and	Sense:	The	Economic	Consequences	of	Divorce,”	the	authors	
seamlessly	blend	together	case	law,	statistics,	social	science	research,	and	real-world	
anecdotes	 to	 paint	 a	 comprehensive	 picture	 of	 what	 happens	 when	 a	 marriage	
breaks	down,	detailing	the	effects	of	this	collapse	on	both	the	couple	and	society	at	
large.

¶23	Finally,	part	4,	“The	Old	and	the	New	Generation,”	offers	a	stark	look	at	law	
and	 the	 reality	of	modern	 family	 life.	One	chapter	briefly	examines	major	 issues	
concerning	the	elderly—inheritance	and	estate	planning;	elder	abuse,	neglect,	and	
competency;	increased	life	expectancy;	and	the	rising	importance	of	Social	Security	
and	Medicare.	The	authors	note	that	the	burden	of	caring	for	the	elderly	has	largely	
shifted	from	the	family	to	the	state	over	the	course	of	the	twentieth	century.	The	

	 13.	 Quoting	AndreW J. Cherlin, the mArriAge-go-round	68	(2009).
	 14.	 Quoting	Stephanie	Coontz,	Too Close for Comfort,	n.y. times,	Nov.	7,	2006,	at	A21.
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chapters	on	children	and	parenting	are	 two	of	 the	most	 interesting	 in	 the	book.	
Among	other	topics,	Grossman	and	Friedman	examine	who,	exactly,	can	be	con-
sidered	a	parent,	given	the	complexities	of	modern	life.	For	example,	“In	modern	
surrogacy,	it	may	take	as	many	as	five	people	to	‘procreate’:	a	sperm	donor,	an	egg	
donor,	 a	 gestational	 carrier—and	 two	 intended	 parents”	 (p.301).	 Divorce	 and	
remarriage	add	further	confusion,	 including	the	potential	 for	de	 facto	parents—
should	these	stepparents	be	entitled	to	visitation	rights	when	the	marriage	ends?	
No	doubt	technological	advances	and	changes	in	family	dynamics	will	continue	to	
present	such	challenges	for	the	courts.

¶24	Inside the Castle	is	a	well-written	and	thoroughly	researched	work	of	legal	
history	 that	 touches	on	nearly	every	aspect	of	American	 family	 life.	The	book	 is	
also	well	organized,	with	a	cogent	arrangement	of	topics.	Useful	summaries	at	the	
end	 of	 each	 chapter	 list	 significant	 points	 and	 note	 questions	 that	 remain	 to	 be	
answered.	The	book’s	index	is	thorough,	and	its	comprehensive	endnotes	should	
prove	valuable	for	those	interested	in	further	research.	Inside the Castle	is	recom-
mended	for	all	public,	academic,	and	law	libraries	and	for	anyone	with	an	interest	
in	family	law	or	social	history.

King,	Nancy	J.,	and	Joseph	L.	Hoffmann.	Habeas for the Twenty-First Century: Uses, 
Abuses, and the Future of the Great Writ.	Chicago:	University	of	Chicago	Press,	
2011.	255p.	$45.

Reviewed by Renee Y. Rastorfer

¶25	 The	 unique	 purpose	 behind	 Habeas for the Twenty-First Century: Uses, 
Abuses, and the Future of the Great Writ	is	foreshadowed	by	the	work’s	title.	Rather	
than	being	an	exclusively	historical	account	of	the	writ	of	habeas	corpus—a	judi-
cial	mechanism	“used	.	 .	 .	 to	 inquire	 into	the	 legal	basis	 for	a	person’s	 imprison-
ment”	 (p.vii)—the	book	 also	 represents	 a	 call	 for	 refocusing	 the	 so-called	Great	
Writ	to	avoid	the	trivialization	of	habeas	review	through	overuse.	Authors	and	law	
professors	Nancy	King	(Vanderbilt	University)	and	Joseph	L.	Hoffmann	(Indiana	
University–Bloomington)	 have	 crafted	a	 legislative	proposal	 for	 addressing	what	
they	see	as	the	steady	devaluation	of	habeas,	and	their	book	is	intended	largely	to	
present	arguments	in	support	of	this	plan.

¶26	Central	to	Habeas for the Twenty-First Century	is	its	authors’	understanding	
of	the	proper	roles	that	habeas	has	played	within	the	American	political	dynamic:	
to	 reimpose	 constitutional	 norms	 during	 times	 of	 perceived	 threat	 to	 national	
security	and	 to	 restore	balance	between	 the	 state	and	 federal	 systems	as	needed.	
Correctly	applied,	 the	 judiciary’s	reliance	on	habeas	has	yielded	executive	obedi-
ence	to	constitutional	principles	and	appropriate	legislative	responses	to	underly-
ing	problems.	However,	if	habeas	is	“routinely	invoked”	(p.167)	after	the	original	
need	for	review	has	passed,	the	writ	“transforms	.	.	.	into	a	burdensome	and	even	
despised	source	of	wasteful	litigation”	(p.168).	To	support	their	claim	that	habeas	
review	 can	 become	 unwieldy	 and	 inefficient,	 the	 authors	 rely	 heavily	 on	 a	 2007	
empirical	 study	 of	 habeas	 filings	 in	 federal	 district	 courts,	 a	 study	 they	 believe	
demonstrates	that	use	of	the	writ	in	certain	types	of	cases	is	useless	as	a	means	for	
accomplishing	 the	 ends	 sought	 but	 still	 an	 enormous	 drain	 on	 limited	 judicial	
resources.
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¶27	King	and	Hoffmann	analyze	 the	use	of	 the	writ	of	habeas	corpus	 in	 five	
different	 types	 of	 cases,	 weighing	 the	 benefits	 and	 costs	 associated	 with	 each.	
Perhaps	 their	most	dramatic	recommendation	 for	 the	 future	of	habeas,	however,	
falls	in	the	context	of	state	noncapital	cases.	The	authors	insist	that	the	need	for	a	
wide	scope	of	habeas	review	in	this	area	has	“come	and	gone”	(p.106).	Moreover,	
they	note	that,	even	for	those	petitioners	who	successfully	navigate	the	many	hur-
dles	to	a	hearing	on	the	merits,	the	chances	of	obtaining	habeas	relief	in	these	cases	
are	“very	close	to	zero”	(p.81).	Accordingly,	the	authors	recommend	limiting	habeas	
review	in	state	noncapital	cases	to	only	those	instances	when

(1)	the	petitioner	is	in	custody	in	violation	of	a	new	rule	of	constitutional	law,	made	retroac-
tive	to	cases	on	collateral	review	by	the	Supreme	Court;	or	(2)	the	petitioner	is	in	custody	
in	violation	of	the	Constitution	or	laws	or	treaties	of	the	United	States,	and	has	established	
by	clear	and	convincing	new	evidence,	not	previously	discoverable	through	the	exercise	of	
due	diligence,	that	in	light	of	the	evidence	as	a	whole,	no	reasonable	fact	finder	would	have	
found	him	guilty	of	the	underlying	offense	(pp.91–92).

¶28	Of	course,	King	and	Hoffmann	offer	recommendations	applying	to	other	
contexts	 as	 well.	 They	 suggest,	 for	 example,	 that	 sentence-administration	 issues	
(“challenges	to	.	.	.	decisions	revoking	good-time	credits	following	prison	disciplin-
ary	 proceedings	 and	 decisions	 denying,	 deferring,	 or	 administering	 release	 on	
parole”	(p.154))	be	addressed	under	a	separate	statutory	scheme	completely	discon-
nected	from	habeas	review,	and	they	urge	a	modest	increase	in	the	use	of	habeas	
review	for	federal	noncapital	cases,	as	this	review	may	be	a	prisoner’s	“first	and	only	
bite	at	the	apple	.	.	.	for	.	.	.	claims	that	could	not	be	raised	on	direct	appeal”	(p.170).

¶29	The	authors	submit	their	proposals	partly	as	a	jumping-off	point	for	more	
comprehensive	discussion	of	reforms	to	habeas	corpus;	hopefully,	their	book	will	
spark	 exactly	 this	 kind	 of	 conversation.	 However,	 the	 proposal	 from	 King	 and	
Hoffmann	to	limit	habeas	review	of	state	noncapital	cases	is	troubling	in	light	of	
the	 experiences	 of	 Bruce	 Lisker,	 a	 state	 noncapital	 habeas	 petitioner	 recently	
released	from	nearly	thirty	years	of	wrongful	incarceration	for	the	alleged	murder	
of	his	mother.	Lisker’s	case	presents	a	bleak	story	of	state	obstructionism,	shoddy	
and	perhaps	deceitful	police	work,	and	ineffective	assistance	of	counsel.	Yet	Lisker,	
an	 innocent	man,	would	not	have	 received	habeas	 relief	under	 the	authors’	pro-
posed	statutory	reforms.	Perhaps	this	disquieting	result	demonstrates	that	review	
of	state	noncapital	cases	should	not	be	limited	to	quite	the	extent	that	the	authors	
suggest.

¶30	Habeas for the Twenty-First Century	is	a	work	perfectly	suited	for	academic	
libraries,	and	it	would	make	a	solid	addition	to	any	such	library	supporting	pro-
grams	in	law,	political	science,	criminal	justice,	or	public	policy.	Throughout	their	
book,	King	and	Hoffmann	have	provided	sufficient	background	 for	 readers	with	
limited	 knowledge	 of	 the	 subject	 area	 to	 follow	 their	 arguments	 and	 reasoning.	
They	also	claim	to	have	included	enough	sophisticated	matter	to	engage	experts	in	
the	field,	though	this	is	difficult	to	judge.	For	nonspecialists,	however,	Habeas for the 
Twenty-First Century	 offers	 an	 exciting	 take	 on	 an	 important	 societal	 problem,	
arguments	well	supported	by	empirical	research,	and	intriguing	proposals	that	may	
spur	changes	in	the	law.	The	book	follows	closely	on	the	heels	of	Paul	D.	Halliday’s	
Habeas Corpus: From England to Empire,	which	King	and	Hoffmann	clearly	recog-
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nize	 as	 the	 authoritative	 historical	 work	 in	 the	 area.	 By	 contrast,	 the	 worth	 of	
Habeas for the Twenty-First Century	does	not	 lie	exclusively	 in	 the	quality	of	 the	
book	itself,	but	also	in	the	impact	it	may	have	on	this	important	area	of	law.

Maysilles,	 Duncan.	 Ducktown Smoke: The Fight over One of the South’s Greatest 
Environmental Disasters.	Chapel	Hill:	University	of	North	Carolina	Press,	2011.	
333p.	$39.95.

Reviewed by Matthew S. Cooper

¶31	In	Ducktown Smoke: The Fight over One of the South’s Greatest Environmental 
Disasters,	historian	and	practicing	attorney	Duncan	Maysilles	skillfully	documents	
the	landmark	litigation	that	arose	in	the	late	nineteenth	and	early	twentieth	centu-
ries	 over	 pollution	 from	 copper	 mining	 in	 Tennessee’s	 Ducktown	 Basin	 (also	
known	as	the	Copper	Basin).	As	Maysilles	describes,	sulfur	dioxide	smoke	emitted	
by	copper	smelting	operations	in	the	basin	created,	over	the	course	of	many	years,	
a	 barren,	 desert-like	 landscape	 in	 the	 middle	 of	 an	 otherwise	 verdant	 southern	
Appalachian	 hardwood	 forest.	 The	 toxic	 smoke	 spread	 south	 across	 the	 nearby	
Georgia	border,	destroying	vegetation	and	affecting	 the	 livelihoods	of	numerous	
farmers	and	loggers.	Following	years	of	marginally	successful	state	court	lawsuits	
instituted	 by	 Georgia	 citizens,	 the	 state	 itself	 filed	 an	 original	 action	 in	 the	 U.S.	
Supreme	Court	seeking	injunctive	relief	against	the	two	mining	companies	active	
in	the	basin.	The	case	eventually	resulted	in	an	opinion	from	Justice	Oliver	Wendell	
Holmes	that	reformed	the	mining	companies’	practices	and	provided	states	with	a	
new	tool	for	addressing	cross-border	pollution.

¶32	Maysilles	situates	the	Ducktown	smoke	litigation	as	a	classic	environmental	
law	controversy	arising	before	its	time.	A	federal	pollution-control	regime	and	the	
establishment	 of	 the	 Environmental	 Protection	 Agency	 would	 not	 arrive	 for	
decades,	and	with	no	statutory	remedies	available,	plaintiffs	seeking	redress	for	the	
smoke	 could	 file	 only	 common	 law	 nuisance	 actions	 for	 individual	 damages	 or	
injunctive	relief.	The	primary	concerns	of	these	plaintiffs	were	not	for	the	quality	
of	the	air	per	se,	but	for	the	effects	of	the	smoke	on	farming	and	logging.	Meanwhile,	
many	of	those	affected	by	the	pollution,	including	the	state	of	Georgia	itself,	under-
stood	that	though	the	smoke	was	harmful,	driving	out	the	copper	companies	that	
provided	so	many	Georgians	with	a	livelihood	would	be	equally	undesirable.	As	a	
consequence,	 the	 state	 ultimately	 sought	 and	 the	 Supreme	 Court	 carefully	 fash-
ioned	relief	that	delayed	enforcement	so	that	industry	could	develop	a	technologi-
cal	solution.

¶33	The	scope	of	Maysilles’s	nine-chapter	work	is	fairly	broad,	ranging	from	the	
tragic	1838	removal	of	the	Cherokees	from	the	region	to	present-day	reclamation	
efforts	in	the	basin.	However,	the	bulk	of	the	book	(chapters	2–8)	focuses	on	the	
smoke	 litigation	 that	 occurred	 between	 the	 1890s	 and	 1916.	 Maysilles	 first	 dis-
cusses	the	early	lawsuits	filed	by	northern	Georgia	farmers	and	then	covers	in	detail	
the	state’s	Supreme	Court	action.	He	continues	with	a	discussion	of	the	aftermath	
to	 Justice	 Holmes’s	 1907	 opinion	 and	 of	 cooperative	 efforts	 to	 postpone	 the	
enforcement	of	injunctive	relief.
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¶34	Throughout,	Maysilles	supports	his	legal	and	historical	analysis	with	exhaus-
tive	research,	documenting	his	sources	with	copious	endnotes	and	a	nineteen-page	
bibliography.	 Maysilles	 notes	 the	 preservation	 efforts	 of	 the	 Ducktown	 Basin	
Museum	in	his	book’s	acknowledgments,	and	he	makes	extensive	use	of	previously	
unexamined	mining	company	documents	rescued	by	museum	employees	from	an	
abandoned	 warehouse	 near	 one	 of	 the	 former	 mining	 sites.	 These	 documents	
include	correspondence	between	the	various	“attorneys,	corporate	officers,	farmers,	
loggers,	 and	 others	 on	 both	 sides	 of	 the	 litigation”	 (p.ix).	 Through	 the	 Georgia	
Department	of	Archives	and	History,	Maysilles	also	gained	access	to	materials	from	
the	state	of	Georgia,	including	the	official	correspondence	for	the	period	of	both	the	
state’s	governor	and	attorney	general.

¶35	Ducktown Smoke’s	chief	strengths	lie	in	Maysilles’s	highly	informed	analysis	
of	 the	 legal	 strategies	 employed	 by	 various	 litigants	 and	 in	 his	 discussion	 of	 the	
gradual	 changes	 to	 nuisance	 law	 that	 occurred	 over	 the	 course	 of	 the	 litigation.	
Neither	success	should	be	surprising	given	Maysilles’s	dual	background	as	a	histo-
rian	 (he	 has	 a	 Ph.D.	 from	 the	 University	 of	 Georgia)	 and	 as	 a	 King	 &	 Spalding	
attorney	specializing	in	environmental	and	toxic	tort	litigation.	Drawing	on	corre-
spondence	 and	 court	 filings,	 Maysilles	 describes	 in	 exacting	 detail	 the	 litigation	
tactics	used	by	both	the	mining	companies	and	their	opponents.	He	discusses	the	
flat	either/or	choice	faced	by	Tennessee	nuisance	plaintiffs	between	seeking	mone-
tary	damages	in	circuit	court	or	injunctive	relief	in	chancery	court.	He	documents	
the	 efforts	 of	 mining	 company	 attorneys	 to	 defeat	 or	 stall	 opposing	 litigants	
through	procedural	motions	filed	in	the	courts	and	lobbying	efforts	applied	to	the	
legislature.	He	also	addresses	broader	 legal	 topics	affecting	 the	 litigation,	 such	as	
jurisdictional	issues	and	the	effects	of	a	state	ban	on	contingency	fees.	Substantively,	
Maysilles	traces	the	development	of	Tennessee	nuisance	law	from	a	strict	 liability	
analysis	 to	 a	 balancing	 test	 that	 weighs	 individual	 harms	 against	 social	 and	 eco-
nomic	benefits.	On	a	broader	scale,	he	describes	the	evolution	of	nuisance	from	a	
private	law	doctrine	governing	disputes	between	neighbors	to	a	powerful	enforce-
ment	tool	available	to	the	states	under	federal	common	law.

¶36	Though	he	discusses	rather	complex	legal	and	scientific	topics,	Maysilles’s	
writing	is	always	clear	and	accessible.	He	capably	navigates	the	intricacies	of	nui-
sance	doctrine,	mining	processes,	scientific	reports,	and	similar	technical	matters.	
He	 has	 produced	 an	 interesting	 and	 unique	 work	 that	 explores	 in	 considerable	
depth	an	important	environmental	law	controversy	that	arose	before	environmen-
tal	 law	was	even	recognized	as	a	 field.	Ducktown Smoke	would	make	an	excellent	
addition	to	academic	law	libraries.	Though	the	book	will	probably	be	more	acces-
sible	to	readers	with	a	background	in	the	law,	it	would	also	be	appropriate	as	a	his-
tory	selection	for	undergraduate	academic	libraries	and	public	libraries.

Paik,	 Leslie.	 Discretionary Justice: Looking Inside a Juvenile Drug Court.	 New	
Brunswick,	N.J.:	Rutgers	University	Press,	2011.	226p.	$25.95,	paper.

Reviewed by Catherine A. Lemmer

¶37	In	her	newly	published	“ethnography”	(p.7)	of	a	southern	California	juvenile	
drug	court,	sociologist	Leslie	Paik	contests	the	underlying	“‘therapeutic’	orientation”	
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(p.	41)	of	what	has	become	a	widely	accepted	model	of	alternative	justice.	Paik	spent	
more	than	a	year	personally	observing	operations	and	interviewing	participants	in	
a	court	designed	to	send	juvenile	substance	abusers	to	treatment	rather	than	prison.	
In	Discretionary Justice: Looking Inside a Juvenile Drug Court,	she	presents	the	results	
of	 her	 study	 and	 challenges	 readers	 to	 consider	 whether	 such	“courts	 [are]	 truly	
therapeutic	 or	 .	 .	 .	 simply	 a	 new	 form	 of	 punishment	 under	 the	 guise	 of	 help”	
(p.173).

¶38	 Juvenile	 drug	 courts	 seek	 to	 modify	 the	 behavior	 of	 youthful	 offenders	
through	an	emphasis	on	individual	accountability	and	the	use	of	“Big	Brother”–
style	monitoring	mechanisms	to	measure	compliance	with	program	requirements.	
Paik	maintains	that	this	emphasis	on	accountability	ignores	real-life	“social	struc-
tural	barriers”	(p.14)	that	can	shape	a	juvenile’s	ability	to	control	his	or	her	own	
actions.	Paik	ultimately	argues	 that	determinations	of	participant	compliance	or	
success	 based	 on	 concepts	 of	 individual	 accountability	 actually	 veil	“differential	
treatment	based	on	race,	class,	and	gender”	(p.14).

¶39	 In	 the	 course	 of	 making	 this	 argument,	 and	 as	 promised	 by	 the	 book’s	
subtitle,	Paik	takes	her	readers	 inside	the	day-to-day	workings	of	a	 juvenile	drug	
court.	She	describes	in	detail	the	operation	of	the	court’s	entire	system	of	activity,	
including	external	factors	such	as	offenders’	families	and	schools,	local	police	and	
sheriff	departments,	probation	offices,	residential	programs,	drug	treatment	cen-
ters,	and	funding	mechanisms.	At	 the	center	of	 the	behind-the-scenes	action	are	
the	drug	court	staff	and	the	weekly	meetings	at	which	they	assess	offenders’	adher-
ence	to	program	requirements	and	negotiate	proposed	strategies	for	dealing	with	
noncompliance.	While	these	staff	discussions	focus	on	determining	the	individual	
compliance	and	personal	accountability	of	the	juvenile	offenders,	Paik’s	fieldwork	
exposes	and	underscores	the	impact	of	other,	largely	unacknowledged	factors,	lead-
ing	her	to	characterize	the	staff	assessments	as	merely	“social	constructions”	(p.4).	
Examples	 of	 characteristics	 that	 influence	 staff	 decisions	 on	 compliance	 and	
accountability	include	the	juvenile’s	race	and	gender,	the	specific	court	to	which	an	
offender	is	assigned,	parental	and	family	involvement,	and	staff	 interpretation	of	
drug	test	results.

¶40	 Previous	 juvenile	 drug	 court	 researchers	 have	 largely	 ignored	 such	 staff	
decision-making	 practices	 (p.7).	Yet	 it	 is	 precisely	 these	 practices,	 Paik	 suggests,	
that	reveal	a	persistent	tendency	toward	overreaching	by	the	legal	system	and	that	
indicate	the	“reintroduction	of	discretion	into	legal	decision	making”	(p.173).	The	
assessments	and	the	negotiated	strategies	that	underlie	them	also	serve	to	establish	
an	offender’s	“workability”	(p.5)—the	staff ’s	“continuously	revised”	(p.6)	sense	of	
the	 youth’s	 potential	 for	 achieving	 success	 through	 drug	 court	 intervention—	
a	 measure	 that	 can	 have	 a	 detrimental	 impact	 lasting	 even	 beyond	 the	 youth’s	
participation	in	the	drug	court	program	itself.

¶41	 Despite	 her	 critique,	 Paik	 neither	 dismisses	 the	 work	 of	 juvenile	 drug	
courts	nor	advocates	for	their	demise.	Rather,	she	endorses	a	shift	away	from	the	
existing	focus	on	individual	accountability	and	urges	a	new	emphasis	on	the	duty	
that	society	and	the	judicial	system	have	to	provide	a	framework	for	successfully	
rehabilitating	youth	offenders.	In	this	vein,	Paik	makes	five	specific	policy	recom-
mendations	 intended	“to	 mitigate	 the	 unintended	 punitive	 consequences	 of	 .	 .	 .	
drug	court	intervention	and	to	facilitate	its	stated	therapeutic	goals”	(p.177).
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¶42	Throughout	Discretionary Justice,	Paik	does	an	excellent	job	of	organizing	
and	presenting	the	wealth	of	data	from	her	fieldwork.	The	book	is	well	footnoted	
and	includes	a	comprehensive	index,	an	extensive	bibliography,	and	three	helpful	
appendixes—“Methods,”	 “Concepts	 and	 Terms,”	 and	 “Additional	 Resources.”	
Although	difficult	to	read,	due	both	to	the	technical	nature	of	the	study’s	content	
and	 the	human	 impact	of	 the	personal	 stories	 it	 tells,	 this	 is	an	 important	work.	
Federal	and	state	support	for	juvenile	drug	courts	is	substantial,	and	they	are	likely	
to	 remain	 one	 of	 the	 key	 institutional	 weapons	 for	 combating	 drug	 abuse.	 It	 is	
imperative	 that	 practitioners,	 politicians,	 and	 other	 policy	 makers	 appreciate	 the	
consequences	of	programs	based	on	personal	accountability.	Paik’s	work	may	also	
help	 inform	 the	 development	 of	 other	 alternative	 courts,	 such	 as	 mental	 health	
courts	and	veterans	treatment	courts.

¶43	 Though	 Paik	 is	 presently	 an	 assistant	 professor	 of	 sociology	 at	 the	 City	
College	 of	 New	 York	 and	 the	 Graduate	 Center	 City	 University	 of	 New	 York,	
Discretionary Justice	stems	from	questions	she	first	encountered	prior	to	graduate	
school	 while	“work[ing]	 at	 a	 nonprofit	 legal	 organization	 that	 designed,	 imple-
mented,	and	evaluated	drug	courts	and	other	problem-solving	courts”	(p.vii).	The	
result	of	Paik’s	pursuit	of	those	initial	questions	is	a	text	that	should	prove	instruc-
tive	 for	 anyone	 interested	 in	 drug	 courts	 or	 similar	 alternative	 forms	 of	 justice.	
Discretionary Justice	 is	recommended	for	academic	and	government	law	libraries,	
libraries	serving	private	practitioners	working	in	or	with	drug	courts,	and	nonlegal	
academic	libraries	that	support	graduate	or	undergraduate	programs	in	the	areas	
of	criminal	or	juvenile	justice.

Schwabach,	 Aaron.	 Fan Fiction and Copyright: Outsider Works and Intellectual 
Property Protection.	Burlington,	Vt.:	Ashgate,	2011.	177p.	$89.95.

Reviewed by Mikhail Koulikov

¶44	Works	that	draw	on	established	settings	and	characters	are	a	staple	of	liter-
ary	 traditions	 around	 the	 world.	 The	 Hollywood	 adaptation	 of	 a	 classic	 novel,	 a	
book	sequel	published	long	after	the	original,	an	amateur	story	based	on	a	popular	
television	show	and	posted	online—each	is	a	work	of	imagination,	but	none	is	truly	
original.	 Under	 modern	 intellectual	 property	 law,	 though,	 each	 example	 raises	
complex	issues	of	copyright,	 licensing,	adaptation,	and	fair	use.	Indeed,	since	the	
idea	 of	 creative	 works	 as	 commodities	 first	 emerged,	 questions	 surrounding	 the	
rights	of	creators	and	owners	to	control	later	uses	of	their	intellectual	property	have	
grown	more	and	more	complicated.

¶45	 One	 contemporary	 area	 of	 particular	 tension	 concerns	 fan fiction—
frequently	 contracted	 to	 one	 word,	 fanfiction,	 or	 even	 further	 to	 fanfic—that	 is,	
creative	work,	generally	a	written	narrative,	that	uses	specific	elements	from	a	pre-
existing	story	without	explicit	permission	from	the	prior	work’s	copyright	holder.	
Scholars	from	fields	outside	of	law	have	been	looking	at	fan	fiction	for	at	least	two	
decades,15	and	the	topic	has	seen	some	coverage	in	law	review	articles.16	However,	

	 15.	 See, e.g.,	rebeCCA W. blACK,	AdolesCents And online fAn fiCtion	(2008);	fAn fiCtion And 
fAn Communities in the Age of the internet	(Karen	Hellekson	&	Kristina	Busse	eds.,	2006);	Henry	
Jenkins,	“At Other Times, Like Females”: Gender and Star	Trek Fan Fiction,	in	John tulloCh & henry 
JenKins, sCienCe fiCtion AudienCes: WAtChing Doctor Who And Star trek	173	(1995).
	 16.	 See, e.g.,	Steven	A.	Hetcher,	Using Social Norms to Regulate Fan Fiction and Remix Culture,	157	
u. pA. l. reV.	1869	(2009);	Stacey	M.	Lantagne,	The Better Angels of Our Fanfiction: The Need for True 
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Aaron	 Schwabach’s	 Fan Fiction and Copyright: Outsider Works and Intellectual 
Property Protection	is	the	first	book	that	attempts	to	summarize	the	full	scope	of	the	
relationship	between	copyright	law	and	fan	fiction,	to	subject	the	topic	to	rigorous	
legal	analysis,	and	to	discuss	specific	areas	of	potential	 legal	conflict	between	fan	
fiction	 authors	 and	 those	 who	 hold	 rights	 in	 underlying	 works	 of	 intellectual	
property.

¶46	 The	 broad	 sweep	 of	 Schwabach’s	 book	 is	 best	 reflected	 by	 its	 subtitle—
Outsider Works and Intellectual Property Protection.	Written	 fan	fiction	 is	not	 the	
only	kind	of	work	that	the	book	covers,	and	copyright	is	not	the	only	area	of	law.	
Yet,	the	author’s	real	goal	is	not	merely	to	survey	such	broad	issues,	but	to	resolve	
basic	 misconceptions	 about	 the	 links	 between	 copyright	 law	 and	 fan	 fiction.	
Schwabach	begins	in	chapter	1	by	introducing	readers	to	the	concept	of	fan	fiction,	
to	its	history	as	a	form	of	creativity,	and	to	the	reactions,	both	positive	and	nega-
tive,	that	it	tends	to	provoke	in	authors	and	even	other	readers.	This	introductory	
material	concludes	by	identifying	a	pair	of	fundamental	issues	that	must	always	be	
addressed	when	thinking	about	fan	fiction:	“first	whether	the	underlying	work	or	
element	(such	as	a	character)	is	protected	by	copyright	and,	second,	if	so,	whether	
the	fanfic	or	other	fan	work	violates	that	copyright”	(p.20).	The	bulk	of	Schwabach’s	
analysis,	 found	 in	 the	 two	 chapters	 that	 follow,	 directly	 addresses	 these	 basic	
questions.

¶47	 First	 of	 all,	 in	 chapter	 2,	 Schwabach	 considers	 whether	 a	 conflict	 even	
exists—whether	copyright	 law	actually	covers	 the	preexisting	elements	used	 in	a	
particular	work	of	fan	fiction.	This	calls	for	a	brief	and	necessarily	simplistic	survey	
on	 changes	 to	 the	 term	 of	 copyright	 protection	 under	 U.S.	 law—from	 the	
Copyright	Act	of	1909	through	the	Copyright	Term	Extension	Act	of	1998—and	
for	 a	 significantly	 more	 in-depth	 treatment	 of	how	copyright	principles	operate	
when	applied	to	individual	characters	in	a	work,	rather	than	to	the	work	as	a	whole.	
Although	 this	 latter	 discussion	 includes	 extensive	 analysis	 of	 relevant	 case	 law,	
most	of	the	cases	Schwabach	cites	involve	disputes	between	competing	authors	or	
production	 companies,	 not	 between	 rights	 holders	 and	 fans.	 Nonetheless,	 the	
information	adds	important	background	that	is	valuable	for	further	discussion	of	
fan	fiction	concepts.

¶48	Chapter	3	deals	with	an	issue	that	is	more	directly	connected	to	the	theme	
of	the	book	as	a	whole.	When,	the	chapter	asks,	does	fan	fiction	actually	constitute	
copyright	infringement?	Much	of	the	analysis	in	this	section	revolves	around	the	
concept	of	derivative works—permitted	only	when	authorized	by	 the	underlying	
copyright	owner—and	the	far	more	complex	idea	of	a	transformative work—one	
that	is	based	on	a	preexisting	creation,	but	nonetheless	qualifies	as	“a	new,	original	
work,	commenting	on	and	critiquing	the	original”	(p.68).	The	author	argues	that	
understanding	these	concepts	 is	critical	 to	properly	appreciating	the	relationship	
between	works	of	 fan	 fiction	and	 the	copyrighted	material	upon	which	 they	are	
based.	 He	 also	 extends	 his	 analysis	 in	 this	 chapter	 beyond	 written	 fan	 fiction	 to	
address	other	fan-created	works,	such	as	videos,	illustrations,	and	songs.

and Logical Precedent,	33	hAstings Comm. & ent. l.J.	159	(2011);	Rebecca	Tushnet,	Legal Fictions: 
Copyright, Fan Fiction, and a New Common Law,	17	loy. l.A. ent. l. reV.	651	(1997).
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¶49	From	these	general	questions,	the	book	moves	into	a	more	specific	discus-
sion	of	the	conflicts	that	can	arise	between	the	creator	of	an	original	work	and	those	
who	create	fan	fiction	based	upon	it.	This	is	probably	the	strongest	of	the	book’s	
five	 chapters,	 largely	 because	 Schwabach	 uses	 real-world	 disputes	 as	 examples	 to	
support	his	analysis.	Unfortunately,	two	of	these	disputes	never	actually	reached	the	
litigation	stage,	and	the	third,	although	resolved	in	a	reported	decision,	involved	a	
fan-created	 work	 (The Harry Potter Lexicon)	 that	 strains	 the	 definition	 of	 fan	
fiction.17

¶50	 Schwabach	 concludes	 his	 study	 with	 a	 speculative	 section—“Fanfic:	 The	
New	Voyages”—on	legal	issues	that	fan	fiction	may	face	in	the	future,	such	as	the	
possibility	 for	 conflicts	 between	 competing	 fan	 fiction	 writers	 and	 the	 blurring	
distinction	between	authors	and	fans.	Three	short	appendixes	(a	G.K.	Chesterton	
excerpt	discussing	parody,	 copies	of	 the	principal	United States Code	 sections	on	
copyright,	and	a	very	brief	list	of	web	sites	relevant	to	fan	fiction	authors)	accom-
pany	the	main	text.	Lastly,	the	book	offers	an	extensive	bibliography	of	books	and	
law	review	articles	relevant	to	the	subject	matter.

¶51	Overall,	Fan Fiction and Copyright	is	a	very	useful	introduction	to	a	mar-
ginal	but	emerging	area	of	intellectual	property	law.	A	unique	and	relatively	inex-
pensive	 book,	 it	 is	 definitely	 appropriate	 for	 most	 law	 school	 library	 collections,	
especially	those	that	support	research,	teaching,	or	clinical	programs	in	entertain-
ment,	publishing,	intellectual	property,	or	copyright	law.	Law	firms	with	practices	
in	these	areas	may	also	want	to	consider	acquiring	this	title,	though	with	the	caveat	
that	this	is	a	monograph,	not	a	practice	guide.	Readers	will	not	find	direct	answers	
or	 practical	 guidelines	 for	 litigating	 cases	 that	 involve	 fan	 fiction	 and	 copyright	
issues.	One	final	note:	Schwabach	seems	to	be	a	fan	fiction	enthusiast.	This	leaves	
him	very	 familiar	with	the	community	and	 its	 language,	but	he	occasionally	gets	
carried	 away	 and	 veers	 off	 on	 tangents	 that,	 though	 interesting	 in	 and	 of	 them-
selves,	do	not	really	belong	in	a	book	on	the	legal	aspects	of	fan	fiction.

Strahilevitz,	 Lior	 Jacob.	 Information and Exclusion.	 New	 Haven,	 Conn.:	 Yale	
University	Press,	2011.	255p.	$50.

Reviewed by Todd G.E. Melnick

¶52	Exclusion	is	fundamental	to	the	concept	of	property—to	own	a	thing	is	to	
enjoy	the	right	to	keep	others	from	using	it.	Eliminating	the	idea	of	exclusion	is	as	
impossible	as	eliminating	property.	However,	the	strategies	of	exclusion	employed	
by	 property	 owners	 vary	 widely,	 ranging	 from	 the	 subtle	 to	 the	 overt,	 from	 the	
permissible	to	the	proscribed.	Society	would	benefit	by	privileging	strategies	based	
on	reliable	information	over	those	that	depend	on	rumor,	innuendo,	or	prejudice.	
In	his	new	book,	Information and Exclusion,	University	of	Chicago	Law	School	pro-
fessor	Lior	Jacob	Strahilevitz	examines	the	link	between	the	availability	of	informa-
tion	about	people	and	the	methods	used	to	exclude	or	include	them	in	a	variety	of	
social	arenas.	His	goal	is	to	investigate	ways	in	which	society	might	actually	become	

	 17.	 Warner	Bros.	Entm’t	Inc.	v.	RDR	Books,	575	F.	Supp.	2d	513	(S.D.N.Y.	2008).
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more	just	through	the	wider	dissemination	of	information	that	is	conventionally	
considered	private.

¶53	In	the	first	portion	of	 the	book,	Strahilevitz	 lays	 the	groundwork	for	his	
ideas	 by	 identifying	 three	 fundamental	 strategies	 of	 exclusion	 and	 coining	 three	
new	terms	to	describe	them.	Some	property	owners	simply	wield	their	“bouncer’s	
right”	(p.4),	invoking	principles	of	trespass	to	keep	certain	people	out	while	allow-
ing	others	in.	A	nightclub	owner	can	select	who	is	admitted	to	dance	in	the	club	
and	who	must	remain	behind	the	velvet	rope.	Likewise,	Google	can	disregard	job	
applicants	 who	 do	 not	 ace	 its	 test	 of	 I.Q.	 and	 computational	 skill,	 and	 Trump	
Tower	 can	 reject	 a	 would-be	 tenant	 based	 on	 a	 suboptimal	 credit	 report.	 Other	
owners	 use	 subtler	means	 to	 exclude.	 Some	use	design	and	marketing	 to	 imbue	
their	 property	 with	 “exclusionary	 vibes”	 (p.4)	 meant	 to	 discourage	 disfavored	
applicants	 from	 seeking	 entry.	 Thus,	 a	 bar	 owner	 might	 keep	 out	 suburbanite	
patrons	by	promoting	the	establishment	as	a	haven	for	bikers.	Even	more	subtly,	
owners	 sometimes	 attach	“exclusionary	 amenities”	 (p.5)	 to	 their	 property	 in	 an	
attempt	to	exclude	those	with	no	use	for	these	features.	Anyone	can	live	here,	says	
a	building’s	owner,	but	those	who	do	so	must	contribute	for	the	upkeep	of	a	day	
care	center,	an	evangelical	chapel,	or	a	bowling	alley.	Nonparents,	atheists,	or	those	
who	hate	bowling	will	probably	stay	away.

¶54	 In	 the	 middle	 section	 of	 his	 book,	 Strahilevitz	 briefly	 describes	 how	 the	
choices	 property	 owners	 make	 between	 these	 strategies	 are	 influenced	 by	 the	
amount	of	information	generally	available	about	the	private	thoughts,	inclinations,	
and	personal	histories	of	potential	entrants.	Under	a	regime	in	which	information	
of	 this	 sort	 is	 plentiful—perhaps	 because	 the	 privacy	 of	 arrest	 records	 or	 credit	
reports	 is	 unprotected—owners	 exercise	 their	 bouncer’s	 right	 and	 exclude	 or	
include	as	the	data	dictate.	When	this	information	is	scarce—where	the	privacy	of	
such	 records	 is	 protected	 by	 law—subtler,	 less	 justifiable,	 and	 more	 difficult	 to	
regulate	exclusion	strategies	prevail.

¶55	Strahilevitz	devotes	the	final	and	most	interesting	part	of	the	book	to	dis-
cussing	some	quite	unexpected	ways	that	information	can	discourage	or	promote	
exclusion	strategies.	He	presents	the	“reputation	revolution”	(p.6),	the	ever-increas-
ing	 ubiquity	 of	 easily	 obtainable	 and	 endlessly	 concatenated	 online	 reputation	
information,	as	a	solution	to	the	problem	of	improper	racially	and	culturally	moti-
vated	exclusion.	African	Americans,	he	argues,	are	often	discriminated	against	in	
employment	decisions	because	misguided	employers	use	skin	color	as	a	proxy	for	
such	undesirable	characteristics	as	a	criminal	background,	 indebtedness,	or	 infe-
rior	 education.	 If,	 rather	 than	protecting	 the	privacy	of	 job	 seekers,	 government	
promoted	absolute	transparency	and	provided	access	to	reliable	information	about	
the	 criminal	 history,	 financial	 status,	 and	 educational	 attainment	 of	 applicants,	
employers	would	be	able	to	make	confident	hiring	decisions	based	on	actual	risk	
factors	instead	of	historically	disfavored	proxies	like	race,	gender,	or	age.	Or,	gov-
ernment	 might	 provide	 trial	 lawyers	 with	 a	 deep	 file	 of	 conventionally	 private	
information	about	prospective	jurors	prior	to	voir	dire,	thus	encouraging	attorneys	
to	 stop	 issuing	 challenges	 on	 the	 basis	 of	 race	 and	 to	 exclude	 would-be	 jurors,	
instead,	on	 the	basis	of	actual,	 justifiable	 facts.	Leave	 it	 to	an	acolyte	of	 law	and	
economics	like	Strahilevitz	to	propose	a	solution	to	the	problem	of	discrimination	
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that	takes	advantage	of	the	inherent	human	tendency	to	discriminate.	Though	we	
may	wish	that	the	law	would	teach	us	to	love	our	fellow	man,	perhaps	the	best	it	can	
do,	Strahilevitz	suggests,	is	help	us	to	hate	more	fairly.

¶56	Information and Exclusion	 is	not	a	work	of	present-tense	practicality,	but	
rather	one	firmly	embedded	in	the	realm	of	provocation,	elaboration,	and	forward-
looking	abstraction.	No	present	government	will	act	on	the	book’s	insights,	sacrific-
ing	citizens’	cherished	privacy	protections	in	order	to	foster	bouncer’s	rights.	Nor	
does	Strahilevitz	suggest	that	governments	should	do	so.	His	mission	is	to	question	
familiar	assumptions,	not	to	prescribe.	This	book	belongs	 in	an	academic	collec-
tion,	not	a	law	firm	or	court	library.	Legal	scholars	will	find	it	pleasurably	counter-
intuitive	 and	 mind	 expanding,	 but	 the	 text	 holds	 little	 value	 for	 firm	 and	 court	
librarians	 looking	 for	materials	 to	 support	practicing	 lawyers.	 Strahilevitz’s	 ideas	
may	very	well	influence	future	legal	doctrine,	but	the	speculative	and	hypothetical	
nature	of	his	book	suggests	that	it	is	best	suited	to	the	legal	academic	market.
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 Practicing Reference . . .

Fifty More Constitutions*

Mary Whisner**

The U.S. Constitution may get all the attention, but as Ms. Whisner points out, state 
constitutional law is also important to legal researchers. Unfortunately, the sources for 
researching state constitutions are more limited and difficult to find. She describes a 
web site created by the Gallagher Law Library at the University of Washington School 
of Law that makes available sources of Washington State constitutional history.

¶1	Ask	a	person	on	the	street	about	constitutional	law	and—assuming	you’ve	
met	 up	 with	 a	 fairly	 knowledgeable	 person1—you’re	 likely	 to	 hear	 about	 equal	
protection,	the	Bill	of	Rights,	or	perhaps	the	separation	of	powers.	He	or	she	might	
mention	 some	 of	 the	 great	 constitutional	 cases:	 Brown v. Board of Education,2	
Gideon v. Wainwright,3	Miranda v. Arizona.4	 (These	will	 also	be	 the	main	points	
mentioned	if	you	ask	most	law	students	or	attorneys.)	If	you	prowl	around	a	large	
bookstore,	you’ll	see	books	about	the	framers	of	the	Constitution—the	“Founding	
Fathers”	 or,	 as	 one	 author	 dubbed	 them,	 the	“Founding	 Brothers”5—as	 well	 as	
recent	works	on	the	role	of	the	Supreme	Court	in	interpreting	the	Constitution.6	If	
you’ve	been	a	tourist	in	Philadelphia,	you	might	have	visited	Independence	Hall,	
where	the	Constitutional	Convention	met	in	the	summer	of	1787.	As	a	member	of	
the	audience	that	reads	Law Library Journal,	you	likely	know	much	more	than	the	

	 *	 ©	Mary	Whisner,	2012.	I	am	grateful	to	Ron	Collins,	Penny	Hazelton,	and	Hugh	Spitzer	for	
reviewing	and	commenting	on	a	draft	of	this	piece.
	 **	 Reference	Librarian,	Marian	Gould	Gallagher	Law	Library,	University	of	Washington,	Seattle,	
Washington.
	 1.	 Ignorance	of	history	and	government	 is	widespread.	See, e.g.,	Americans’ Knowledge of the 
U.S. Constitution,	ColumbiA lAW sChool	(May	2002),	http://www2.law.columbia.edu/news/surveys
/survey_constitution/introduction.shtml;	The Coming Crisis in Citizenship,	interCollegiAte studies 
institute	(2006),	http://www.americancivicliteracy.org/2006/summary.html;	Max	Fisher,	Americans 
vs. Basic Historical Knowledge,	AtlAntiC Wire,	June	3,	2010,	http://www.theatlanticwire.com/politics
/2010/06/americans-vs-basic-historical-knowledge/19596/.
	 2.	 347	U.S.	483	(1954).
	 3.	 372	U.S.	335	(1963).
	 4.	 384	U.S.	436	(1966).
	 5.	 Joseph J. ellis, founding brothers: the reVolutionAry generAtion	(2000).	Other	recent	
books	about	the	Founders	include	glenn beCK, originAl Argument: the federAlists’ CAse for the 
Constitution, AdApted for the 21st Century	(2011);	riChArd brooKhiser, JAmes mAdison	(2011);	
ron ChernoW, WAshington: A life	(2010);	WAlter isAACson, benJAmin frAnKlin: An AmeriCAn life	
(2003);	dAVid mCCullough, John AdAms	(2001);	pAuline mAier, rAtifiCAtion: the people debAte 
the Constitution, 1787–1788	(2010).
	 6.	 E.g.,	stephen breyer, ACtiVe liberty: interpreting our demoCrAtiC Constitution	(2005);	
Antonin sCAliA, A mAtter of interpretAtion	(1997).
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average	person	about	the	drafting	and	adoption	of	the	Constitution	and	its	amend-
ments,	as	well	as	the	debates	about	its	interpretation	and	application	in	the	last	225	
years.	And	of	course	you	can	direct	researchers	to	print	and	online	resources	for	
digging	deeper.7

¶2	But	the	U.S.	Constitution	is	not	the	only	constitution	in	our	system.	Each	
state	has	a	constitution,	and	therefore	a	body	of	state	constitutional	law.8	Yet	state	
constitutional	law	is	largely	neglected.	I	don’t	have	a	source	to	cite,	but	I	think	it’s	
a	fair	bet	that	the	high	schools	that	expose	their	students	to	the	federal	constitution	
seldom	say	much	(if	anything)	about	their	states’	constitutions.	Even	law	schools	
rarely	teach	state	constitutional	law.9	The	national	press,	which	plays	an	important	
role	 in	 educating	 the	 public	 about	 constitutional	 issues,	 focuses	 on	 the	 U.S.	
Supreme	Court,	and	hence	on	the	federal	constitution.10

¶3	But	despite	our	general	 ignorance,	 state	courts	have	been	plugging	along,	
applying	their	state	constitutions	to	important	issues,	often	providing	protections	
greater	than	those	afforded	by	the	U.S.	Constitution	as	interpreted	by	the	federal	
courts.	A	prominent	supporter	of	using	state	constitutions	was	Justice	William	J.	
Brennan.	In	an	influential	article	 in	1977,11	he	recounted	victories	for	individual	
rights	in	the	1960s	and	early	1970s,12	and	then	“a	trend	in	recent	opinions	of	the	
United	States	Supreme	Court	to	pull	back	from,	or	at	 least	suspend	for	the	time	
being	.	.	.	application	of	the	federal	Bill	of	Rights	and	the	restraints	of	the	due	pro-
cess	and	equal	protection	clauses	of	the	fourteenth	amendment.”13	Brennan	her-
alded	recent	state	court	decisions	that	interpreted	provisions	of	state	constitutions	

	 7.	 E.g.,	 the Constitution of the united stAtes of AmeriCA: AnAlysis And interpretAtion	
(Johnny	H.	Killian	et	al.	eds.,	2004),	available at	http://www.gpoaccess.gov/constitution/browse2002
.html#2002;	the founders’ Constitution	(Philip	B.	Kurland	&	Ralph	Lerner	eds.,	1987)	as	well	as	
annotated	codes,	treatises,	monographs,	and	law	review	articles.
	 8.	 Indian	tribes	also	have	constitutions,	but	Indian	law	is	a	topic	for	another	day.
	 9.	 	State	constitutional	law	is	not	a	part	of	the	academic	culture	of	most	American	law	schools,	espe-

cially	the	nation’s	leading	law	schools.	In	the	2007–2008	academic	year,	no	school	ranked	in	the	
top	fifteen	offered	such	a	course,	and	only	one	of	the	top	twenty	law	schools	offered	a	course	in	
state	constitutional	law.

Neal	 Devins,	 How State Supreme Courts Take Consequences into Account: Toward a State-Centered 
Understanding of State Constitutionalism,	62	stAn. l. reV.	1629,	1639	(2010)	(footnotes	omitted).
	 10.	 Local	papers	do	cover	state	constitutional	issues,	such	as	cases	on	motor	vehicle	fuel	tax	or	
education.	But	state	constitutional	law	doesn’t	have	its	Nina	Totenberg,	let	alone	the	journalists	who	
have	written	book-length	accounts	of	constitutional	struggles,	e.g.,	riChArd Kluger, simple JustiCe: 
the history of BroWn v. BoarD of eDucation And blACK AmeriCA’s struggle for eQuAlity	(rev.	ed.	
2004);	Anthony leWis, gideon’s trumpet	(1964),	or	biographies	of	Justices	who	shaped	constitu-
tional	law,	e.g.,	lindA greenhouse, beComing JustiCe blACKmun	(2005).
	 11.	 William	J.	Brennan,	Jr.,	State Constitutions and the Protection of Individual Rights,	90	hArV. l. 
reV.	489	(1977).	Brennan’s	voice	was	prominent,	but	it	was	not	the	first	to	call	for	the	use	of	state	con-
stitutions.	See	Hugh	D.	Spitzer,	New Life for the “Criteria Tests” in State Constitutional Jurisprudence: 
“Gunwall Is Dead—Long Live Gunwall!,”	37	rutgers l.J.	1169,	1172	n.12	(2006).	State	court	judges	
also	advocate	for	greater	use	of	state	constitutions.	Notable	among	them	is	Justice	Hans	Linde	of	the	
Oregon	Supreme	Court.	See, e.g.,	intelleCt And CrAft: the Contributions of JustiCe hAns linde 
to AmeriCAn ConstitutionAlism	 (Robert	 F.	 Nagel	 ed.,	 1995)	 (containing	 edited	 versions	 of	 seven	
law	review	articles	and	thirteen	opinions);	see also	State	v.	Ochoa,	792	N.W.2d	260,	264–65	n.2	(Iowa	
2010)	(citing	law	review	articles	by	Linde	and	five	other	state	supreme	court	justices).
	 12.	 Brennan,	supra	note	11,	at	493–94.
	 13.	 Id.	at	495.
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more	 liberally	 than	 the	 Supreme	 Court	 had	 construed	 parallel—or	 sometimes	
identical—provisions	in	the	federal	constitution.	For	instance,	Article	I,	Paragraph	
7,	of	the	New	Jersey	Constitution	was	identical	to	the	Fourth	Amendment,	but	in	
1975	 the	 New	 Jersey	 Supreme	 Court	 rejected	 U.S.	 Supreme	 Court	 precedent	 in	
order	to	provide	more	protection—in	this	case,	requiring	the	prosecution	to	show	
that	consent	to	a	search	was	voluntary.14

¶4	U.S.	Supreme	Court	cases	may	dominate	 the	headlines,	but	state	supreme	
court	cases	outnumber	them—by	a	lot.

State	supreme	courts	decide	more	than	ten	thousand	cases	each	year,	roughly	twenty	percent	
of	which	involve	state	constitutional	issues.	The	U.S.	Supreme	Court,	by	contrast,	now	issues	
around	seventy-five	decisions	a	year,	around	forty	percent	of	which	involve	constitutional	
issues.	.	.	.	[T]he	California	Supreme	Court	now	issues	more	opinions	about	state	constitu-
tional	law	than	the	U.S.	Supreme	Court	issues	decisions	about	federal	constitutional	law.15

Some	 of	 those	 constitutional	 decisions	 relate	 to	 matters	 unique	 to	 state	 govern-
ment—for	example,	whether	an	initiative’s	ballot	title	is	acceptable,16	whether	the	
governor	can	compel	 the	attorney	general	 to	withdraw	an	appeal,17	or	whether	a	
particular	 means	 of	 funding	 public	 education	 satisfies	 the	 state’s	 duty	“to	 make	
ample	provision”	for	the	education	of	all	children.18	Other	cases	address	issues	that	
are	 common	 to	 the	 federal	 and	 state	 systems.	 As	 in	 the	 examples	 discussed	 by	
Justice	Brennan,	state	courts	have	provided	protections	above	the	 level	set	by	the	
U.S.	Supreme	Court	on	“school	finance,	disparate	impact	proofs	of	discrimination,	
voter	 registration	 laws,	 abortion	 funding,	 religious	 liberty	 protections,	 takings,	
same-sex	sodomy,	and	a	host	of	criminal	procedure	protections.”19

¶5	It’s	worth	noting	that	the	increased	activity	in	state	constitutional	law	in	the	
late	twentieth	century	was	a	rebirth,	not	a	birth.	In	fact,	state	constitutional	law	had	
been	very	much	alive	before	that.	“Throughout	the	nineteenth	century	and	until	the	
growth	 of	 the	 national	 government	 during	 and	 after	 the	 New	 Deal,	 the	 focus	 of	
American	constitutional	 law	was	at	 the	state	 level.”20	And	state	courts	considered	
themselves	free	to	differ	from	the	U.S.	Supreme	Court	in	interpreting	state	consti-
tutional	provisions	similar	to	those	in	the	federal	constitution.21	Some	states	were	
far	 ahead	 of	 the	 U.S.	 Supreme	 Court	 in	 certain	 areas	 of	 individual	 rights.	 For	
instance,	 the	 Wisconsin	 Supreme	 Court	 ruled	 that	 the	 Wisconsin	 Constitution	
required	counties	to	provide	lawyers	for	poor	defendants	charged	with	felonies	in	
1859,	over	a	century	before	Gideon v. Wainwright.22

	 14.	 Id.	at	499–500	(citing	State	v.	Johnson,	346	A.2d	66	(N.J.	1975)).	Because	Brennan	served	on	
the	New	Jersey	Supreme	Court	from	1952	to	1956,	Stephen	J.	Wermiel,	William Joseph Brennan, Jr.,	in	
biogrAphiCAl enCyClopediA of the supreme Court	57,	58	(Melvin	I.	Urofsky	ed.,	2006),	I	smiled	at	
his	remark:	“Enlightenment	comes	also	from	the	New	Jersey	Supreme	Court.”	Brennan,	supra	note	11,	
at	499.
	 15.	 Devins,	supra	note	9,	at	1635	(footnotes	omitted).
	 16.	 Crochet	v.	Priest,	931	S.W.2d	128	(Ark.	1996).
	 17.	 Perdue	v.	Baker,	586	S.E.2d	606	(Ga.	2003).
	 18.	 Seattle	Sch.	Dist.	No.	1	v.	State,	585	P.2d	71	(Wash.	1978).
	 19.	 Devins,	supra	note	9,	at	1636.	Between	1977	and	1988,	there	were	four	hundred	state	court	
interpretations	giving	greater	protection	to	individuals	than	U.S.	Supreme	Court	cases	did.	Id.	at	1638.
	 20.	 Spitzer,	supra	note	11,	at	1171.
	 21.	 Id.	at	1171–72.
	 22.	 See	Shirley	S.	Abrahamson,	Reincarnation of State Courts,	36	sW. l.J.	951,	957	(1982)	(citing	
Carpenter	v.	Dane	Cnty.,	9	Wis.	274	(1859)).
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¶6	When	state	courts	rely	on	state	constitutions,	their	decisions	are	generally	
insulated	from	reversal	by	the	Supreme	Court.23	As	Brennan	put	it:	“the	state	deci-
sions	not	only	cannot	be	overturned	by,	they	indeed	are	not	even	reviewable	by,	the	
Supreme	Court	of	the	United	States.	We	are	utterly	without	jurisdiction	to	review	
such	state	decisions.”24	There’s	a	slight	qualification:	the	state	court	must	do	more	
than	mention	the	state	constitution.	For	instance,	in	Michigan v. Long,	the	Supreme	
Court	held	that	it	had	jurisdiction	despite	the	state	court’s	statement,	“We	hold	.	.	.	
that	 the	 deputies’	 search	 .	 .	 .	 was	 proscribed	 by	 the	 Fourth	 Amendment	 to	 the	
United	States	Constitution	and	art.	1,	§	11	of	 the	Michigan	Constitution.”25	The	
Michigan	court’s	opinion	had	discussed	the	Fourth	Amendment	and	cited	Supreme	
Court	cases	on	the	Fourth	Amendment,	but	cited	the	state	constitution	only	twice,	
without	 analysis.26	 The	 state	 court	 apparently	 “decided	 the	 case	 the	 way	 it	 did	
because	 it	 believed	 that	 federal	 law	 required	 it	 to	 do	 so.”27	 Deciding	 that	 it	 had	
jurisdiction	“in	the	absence	of	a	plain	statement	that	the	decision	below	rested	on	
an	adequate	and	independent	state	ground,”	the	Court	could	review	(and	reverse)	
the	Long	decision.28	Of	course,	 state	courts	responded	to	 the	Court’s	 instruction	
and	began	making	their	reliance	on	state	grounds	explicit.29

¶7	Despite	state	constitutions’	typically	low	profile,	they	do	sometimes	land	in	
the	spotlight.	The	public	might	not	care	much	about	the	fine	points	of	search	and	
seizure	law,	but	when	the	Hawaii	Supreme	Court	said	that	the	statute	defining	mar-
riage	was	subject	to	strict	scrutiny	under	the	state’s	constitution,30	people	definitely	
noticed.	Within	 the	 state,	 the	 reaction	 was	 to	 undo	 the	 ruling	 by	 amending	 the	
constitution	to	empower	the	legislature	to	ban	same-sex	marriage.31	And	there	was	
a	strong	reaction	beyond	the	state,	too:	between	1998	and	2009,	thirty-one	other	
states	 also	 adopted	 constitutional	 amendments	 limiting	 same-sex	 marriage	 and	

	 23.	 Not	everyone	sees	this	as	a	good	thing.	“Since	the	early	1970’s,	what	has	troubled	the	critics	of	
the	once	‘new	judicial	federalism’	is	the	strategic	use	of	state	constitutional	law	in	a	way	that	expands	
the	rights	domain	while	 insulating	such	state	court	decisions	from	otherwise	adverse	federal	court	
review.”	Ronald	K.L.	Collins,	Foreword: The Once “New Judicial Federalism” & Its Critics,	64	WAsh. l. 
reV.	5,	6	(1989).
	 24.	 Brennan,	supra	note	11,	at	501.
	 25.	 463	U.S.	1032,	1037	n.3	(1983)	(quoting	People	v.	Long,	320	N.W.2d	866,	870	(Mich.	1982)).
	 26.	 Id.	at	1043.
	 27.	 Id.	at	1041.
	 28.	 Id.	at	1044.	For	more	on	the	issue	of	the	Supreme	Court’s	lack	of	jurisdiction	when	a	state	
decision	rests	on	“independent	and	adequate	state	grounds,”	see	16B	ChArles AlAn Wright et Al., 
federAl prACtiCe And proCedure	§§	4019–4032	(2d	ed.	1996).	The	sequence	of	deciding	state	and	
federal	claims	is	discussed	in	1	Jennifer friesen, stAte ConstitutionAl lAW,	at	1-18	to	1-41	(4th	ed.	
2006).
	 29.	 See	 Patricia	 Fahlbusch	 &	 Daniel	 Gonzalez,	 Case	 Comment,	 Michigan	 v.	 Long: The 
Inadequacies of Independent and Adequate State Grounds,	42	u. miAmi l. reV.	159,	188	n.200	(1987)	
(“At	one	time	or	another,	all	of	the	state	courts	surveyed	in	this	study	placed	in	their	opinions	the	dec-
laration	that	their	decisions	rested	on	bona	fide,	separate,	adequate	and	independent	state	grounds.	
And	in	all	cases	the	Supreme	Court	denied	review.”).
	 30.	 Baehr	v.	Lewin,	852	P.2d	44	(Haw.	1993)	(remanding	to	trial	court	for	finding	whether	statute	
was	justified	by	a	compelling	state	interest).	See	Baehr	v.	Miike,	Civ.	No.	91-1394,	1996	WL	694235	
(Cir.	Ct.	Haw.	Dec.	3,	1996)	(on	remand,	finding	no	compelling	state	interest,	and	thus	that	the	statute	
violated	Hawaii’s	equal	protection	clause).
	 31.	 hAWAii Const.	art.	I,	§	23	(ratified	Nov.	3,	1998).
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often	other	types	of	same-sex	unions.32	By	the	later	years,	the	states	adopting	con-
stitutional	amendments	were	reacting	not	just	to	the	case	from	Hawaii,	but	also	to	
cases	from	other	states,	including	Vermont,33	Massachusetts,34	and	California.35

¶8	Advocates	for	same-sex	couples	made	their	cases	using	the	distinctive	provi-
sions	 of	 state	 constitutions.	 For	 example,	 compare	 the	 equality	 provisions	 from	
Connecticut,	 Iowa,	 and	 Massachusetts	 with	 the	 equal	 protection	 clause	 of	 the	
Fourteenth	Amendment:

Connecticut	 	All	men	when	they	form	a	social	compact	are	equal	in	rights;	and	
no	man	or	set	of	men	are	entitled	to	exclusive	public	emoluments	
or	privileges	from	the	community.36	
No	person	shall	be	denied	the	equal	protection	of	the	law	nor	be	
subjected	to	segregation	or	discrimination	in	the	exercise	or	enjoy-
ment	of	his	or	her	civil	or	political	rights	because	of	religion,	race,	
color,	 ancestry,	 national	 origin,	 sex	 or	 physical	 or	 mental	
disability.37

Iowa	 	 	All	 laws	 of	 a	 general	 nature	 shall	 have	 a	 uniform	 operation;	 the	
General	Assembly	shall	not	grant	to	any	citizen,	or	class	of	citizens,	
privileges	 or	 immunities,	 which,	 upon	 the	 same	 terms	 shall	 not	
equally	belong	to	all	citizens.38

Massachusetts	 	All	people	are	born	free	and	equal	and	have	certain	natural,	essen-
tial	 and	 unalienable	 rights;	 among	 which	 may	 be	 reckoned	 the	
right	 of	 enjoying	 and	 defending	 their	 lives	 and	 liberties;	 that	 of	
acquiring,	possessing	and	protecting	property;	in	fine,	that	of	seek-
ing	and	obtaining	 their	 safety	and	happiness.	Equality	under	 the	
law	 shall	 not	 be	 denied	 or	 abridged	 because	 of	 sex,	 race,	 color,	
creed	or	national	origin.39

United	States	 	No	 State	 shall	 make	 or	 enforce	 any	 law	 which	 shall	 abridge	 the	
privileges	or	immunities	of	citizens	of	the	United	States;	nor	shall	
any	State	deprive	any	person	of	 life,	 liberty,	or	property,	without	
due	process	of	law;	nor	deny	to	any	person	within	its	jurisdiction	
the	equal	protection	of	the	laws.40

Clearly,	equality	provisions	are	not	created	equal.41	The	state	cases	may	also	involve	
constitutional	 provisions	 that	 have	 no	 parallel	 in	 the	 federal	 constitution.	 For	

	 32.	 peter niColAs & miKe strong, the geogrAphy of loVe: sAme-sex mArriAge & relAtionship 
reCognition in AmeriCA (the story in mAps)	24	 (2d	ed.	2011)	 (listing	Alabama,	Alaska,	Arizona,	
Arkansas,	California,	Colorado,	Florida,	Georgia,	Hawaii,	Idaho,	Kansas,	Kentucky,	Louisiana,	Maine,	
Michigan,	 Mississippi,	 Missouri,	 Montana,	 Nebraska,	 Nevada,	 North	 Dakota,	 Ohio,	 Oklahoma,	
Oregon,	South	Carolina,	South	Dakota,	Tennessee,	Texas,	Utah,	Virginia,	and	Wisconsin).
	 33.	 Baker	v.	State,	744	A.2d	864	(Vt.	1999).
	 34.	 Goodridge	v.	Dep’t	of	Public	Health,	798	N.E.2d	941	(Mass.	2003).
	 35.	 In re	Marriage	Cases,	183	P.3d	384	(Cal.	2008).
	 36.	 Conn. Const.	art.	I,	§	1.
	 37.	 Id.	§	20.
	 38.	 ioWA Const.	art.	I,	§	6.
	 39.	 mAss. Const.	pt.	1,	art.	I.
	 40.	 u.s. Const.	amend.	XIV,	§	1.
	 41.	 “The	equality	provisions	contained	in	the	states’	bills	of	rights	are	among	the	most	diverse	
guarantees	 found	 in	 American	 constitutions.”	 Ronald	 K.L.	 Collins,	 Bills and Declarations of Rights 
Digest,	in	the AmeriCAn benCh: Judges of the nAtion	2483,	2491	(3d	ed.	1985–1986).
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instance,	in	Andersen v. King County,42	the	Washington	Supreme	Court	discussed	
the	state	constitution’s	privacy	provision43	and	Equal	Rights	Amendment44	as	well	
as	equal	protection	and	due	process.

¶9	The	ability	of	a	state’s	legislature	and	voters	to	amend	their	constitution	to	
undo	a	court	decision	with	which	they	disagree	illustrates	one	significant	way	in	
which	state	constitutions	differ	from	the	federal	constitution:	they	are	much	easier	
to	change	in	response	to	political	mood	or	changing	circumstances.45	Most	states	
have	had	at	least	three	constitutions	since	their	founding;	altogether	the	states	have	
adopted	more	 than	7000	constitutional	 amendments.46	Marriage	 is	not	 the	only	
area	in	which	voters	have	responded	to	an	unpopular	ruling	by	amending	the	con-
stitution.	After	the	California	Supreme	Court	held	that	the	death	penalty	was	pro-
hibited	by	the	California	Constitution’s	cruel	or	unusual	punishment	clause,47	the	
state	adopted	an	amendment	reinstating	the	laws	that	had	been	struck	down.48	And	
after	 the	Florida	Supreme	Court	 interpreted	 its	 constitution’s	 search	and	seizure	
protections	 more	 liberally	 than	 the	 federal	 courts	 interpreted	 the	 Fourth	
Amendment,	 the	 legislature	 and	 the	 voters	 amended	 the	 constitution	 to	 add	
explicit	 instructions	 to	 the	 courts:	“This	 right	 shall	 be	 construed	 in	 conformity	
with	the	4th	Amendment	to	the	United	States	Constitution,	as	interpreted	by	the	
United	States	Supreme	Court.”49

	 42.	 138	P.3d	963	(Wash.	2006)	(upholding	statute	defining	marriage	as	only	between	a	man	and	
a	woman).
	 43.	 Id.	at	986,	¶	84	(citing	WAsh. Const.	art.	I,	§	7:	“No	person	shall	be	disturbed	in	his	private	
affairs,	or	his	home	invaded,	without	authority	of	law.”).
	 44.	 Id.	at	988,	¶	96	(citing	WAsh. Const.	art.	XXXI,	§	1:	“Equality	of	rights	and	responsibility	
under	the	law	shall	not	be	denied	or	abridged	on	account	of	sex.”).
	 45.	 g. AlAn tArr, understAnding stAte Constitutions	 23	 (1998);	 robert f. WilliAms, the 
lAW of AmeriCAn stAte Constitutions	29	(2009).
	 46.	 Devins,	supra	note	9,	at	1640.
	 47.	 People	v.	Anderson,	493	P.2d	880	(Cal.	1972)	(en	banc).
	 48.	 CAl. Const.	art.	I,	§	27	(adopted	Nov.	7,	1972).	Over	a	decade	later,	voters	unseated	three	jus-
tices	of	the	California	Supreme	Court,	at	least	partly	because	they	were	perceived	as	having	undercut	
the	death	penalty.	See	Frank	Clifford,	Bird Calls Opposition’s Attack “Mean-Spirited,”	l.A. times,	Nov.	
6,	1986,	at	3.
	 49.	 flA. Const.	art.	I,	§	12	(as	amended	Nov.	2,	1982).	A	similar	provision	ensures	that	Florida	
will	stay	in	step	with	the	Supreme	Court’s	Eighth	Amendment	rulings:	“The	prohibition	against	cruel	
or	unusual	punishment,	and	 the	prohibition	against	 cruel	and	unusual	punishment,	 shall	be	con-
strued	in	conformity	with	decisions	of	the	United	States	Supreme	Court	which	interpret	the	prohibi-
tion	against	cruel	and	unusual	punishment	provided	in	the	Eighth	Amendment	to	the	United	States	
Constitution.”	Id.	§	17.

The	Florida	Constitution	refers	to	the	Supreme	Court	in	another	context:
The	legislature	shall	not	limit	or	deny	the	privacy	right	guaranteed	to	a	minor	under	the	United	
States	Constitution	as	interpreted	by	the	United	States	Supreme	Court.	Notwithstanding	a	minor’s	
right	of	privacy	provided	in	Section	23	of	Article	I,	the	Legislature	is	authorized	to	require	by	gen-
eral	law	for	notification	to	a	parent	or	guardian	of	a	minor	before	the	termination	of	the	minor’s	
pregnancy.	The	Legislature	shall	provide	exceptions	to	such	requirement	for	notification	and	shall	
create	a	process	for	judicial	waiver	of	the	notification.

Id.	art.	X,	§	22	(added	Nov.	2,	2004).	Searching	Westlaw’s	ST-CONST	database	for	te(“united states” 
/2 “supreme court”),	 I	 found	 no	 other	 state	 constitution	 that	 makes	 a	 similar	 reference	 to	 U.S.	
Supreme	 Court	 decisions.	 I	 did	 find	 an	 example	 of	 a	 state	 legislature	 going	 the	 other	 direction:	 a	
concurrent	resolution	passed	by	the	Louisiana	legislature	stated	that	“the	citizens	of	Louisiana	have	
chosen	a	higher	standard	of	individual	liberty	than	that	afforded	by	the	Constitution	of	the	United	
States	of	America	and	the	jurisprudence	interpreting	the	federal	constitution”	and	that	the	Supreme	
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¶10	State	constitutions	are	important.	As	Justice	Brennan	advised,	“although	in	
the	 past	 it	 might	 have	 been	 safe	 for	 counsel	 to	 raise	 only	 federal	 constitutional	
issues	in	state	courts,	plainly	it	would	be	most	unwise	these	days	not	also	to	raise	
the	 state	 constitutional	 questions.”50	 Therefore,	 lawyers,	 law	 students,	 and	 others	
interested	in	the	state	constitution	need	to	find	relevant	sources.	The	first	source,	of	
course,	is	the	constitution	itself,	and	that	is	easily	found—in	state	codes	and	often	
on	state	web	sites.	Researchers	 then	will	want	cases	 interpreting	the	constitution,	
and	 cases	 are	 also	 easily	 found,	 using	 annotated	 codes,	 digests,	 and	 full-text	
searching.

¶11	What	is	more	difficult	to	find	is	the	history	of	a	state	constitution,	which	is	
often	 an	 important	 source	 in	 interpretation.51	 Researchers	 can	 often	 turn	 to	 the	
published	proceedings	of	their	state’s	constitutional	convention.	It	is	not	surprising	
to	find	good	records	for	recent	conventions,52	but	there	are	published	proceedings	
even	for	very	early	conventions—for	instance,	Maryland’s,	from	1776.53

¶12	Washington,	however,	is	among	the	few	states	whose	proceedings	have	not	
been	published.	The	members	of	the	convention	in	1889	hired	court	reporters	to	
record	debates	in	shorthand,	but	Congress	did	not	appropriate	the	money	to	pay	
them—and	 their	 notes	 are	 lost.54	 In	 the	 early	 1960s—decades	 after	 the	 conven-
tion—the	 University	 of	 Washington’s	 School	 of	 Law	 (with	 “the	 active	 personal	
interest”	of	the	law	library’s	director,	Marian	Gould	Gallagher)	and	Department	of	
History	funded	a	project	to	fill	this	gap.55	Beverly	Paulik	Rosenow,	then	a	law	stu-
dent,	edited	a	transcript	of	the	handwritten	minute	book;	an	index	prepared	by	a	
history	student	provided	references	from	constitutional	provisions	to	the	dates	in	
the	journal	when	they	were	discussed,	along	with	citations	to	contemporary	news-
paper	articles	that	reported	on	the	convention.56	After	the	project	was	completed,	
photostatic	copies	of	the	newspaper	articles	were	deposited	with	the	University	of	
Washington	law	library,	where	researchers	occasionally	requested	them.

Court	of	Louisiana	should	give	careful	consideration	to	the	U.S.	Supreme	Court’s	interpretations	but	
“should	not	allow	those	decisions	to	replace	its	independent	judgment”	in	construing	the	Louisiana	
Constitution.	 S.	 Con.	 Res.	 39,	 1997	 Leg.	 (La.	 1997),	 reprinted in	 lA. reV. stAt. Ann. Const.,	 art.	 I	
(preceding	§	1).
	 50.	 Brennan,	supra	note	11,	at	502.	In	some	circumstances,	it	might	even	be	malpractice	or	inef-
fective	assistance	of	counsel	for	a	lawyer	to	fail	to	brief	a	state	constitutional	claim.	See, e.g.,	Claudio	
v.	Scully,	982	F.2d	798	(2d	Cir.	1992)	(finding	ineffective	assistance	of	counsel);	State	v.	Lowry,	667	
P.2d	996,	1013	(Ore.	1983)	(Jones,	J.,	concurring)	(“Any	defense	lawyer	who	fails	to	raise	an	Oregon	
Constitution	violation	and	relies	solely	on	parallel	provisions	under	the	federal	constitution,	except	
to	exert	federal	limitations,	should	be	guilty	of	legal	malpractice.”),	overruled on other grounds by	State	
v.	Owens,	729	P.2d	524	(Ore.	1986).
	 51.	 See generally	WilliAms,	supra	note	45,	at	318–30.
	 52.	 See, e.g.,	 proCeedings of the ConstitutionAl ConVention of hAWAii of 1978	 (1980);	
proCeedings of the ConferenCe for delegAtes to the 1977 tennessee ConstitutionAl ConVention, 
mAy 20–21, 1977	(Bobby	N.	Corcoran	&	David	H.	Grubbs	eds.,	1977);	reCord of proCeedings, sixth 
illinois ConstitutionAl ConVention	(1972).
	 53.	 the deCisiVe bloW is struCK: A fACsimile edition of the proCeedings of the ConstitutionAl 
ConVention of 1776 And the first mArylAnd Constitution	(1977).
	 54.	 Charles	 M.	 Gates,	 Foreword,	 in	 the JournAl of the WAshington stAte ConstitutionAl 
ConVention, 1889,	at	iii,	vii	(Beverly	Paulik	Rosenow	ed.,	1962).
	 55.	 Id.	at	viii.
	 56.	 Id.	at	491–885.
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¶13	By	the	 late	1990s,	Rosenow’s	book	was	out	of	print,	and	the	sepia-toned	
photostats	were	very	hard	to	read.	The	law	library,	now	named	for	Marian	Gould	
Gallagher	and	led	by	Penny	Hazelton,	again	undertook	a	project	to	improve	access.	
Securing	 the	 copyright	 from	 the	 original	 publisher,	 the	 library	 arranged	 for	 the	
William	S.	Hein	Company	to	reprint	the	book,	so	that	a	new	generation	of	lawyers,	
historians,	and	other	researchers	could	acquire	it.57	Students	and	staff	returned	to	
the	microfilm	of	the	newspaper	articles	to	make	new	copies,	which	Hein	published	
in	a	bound	volume.58	Now	it’s	available	at	all	three	state	law	schools	and	the	state	
law	library,	not	just	the	library	where	it	was	compiled,	and	it’s	on	acid-free	paper,	
not	the	fading	photostats	comprising	the	first	set.

¶14	Even	though	the	reprints	by	Hein	improved	access,	there	was	more	to	do.	
Hugh	Spitzer,	who	teaches	Washington	State	constitutional	law	at	the	University	of	
Washington,	was	concerned	about	the	situation	of	a	practitioner	in	a	small	town,	
hundreds	of	miles	from	a	big	law	library:	state	constitutional	law	issues	are	impor-
tant,	and	the	state	supreme	court	says	that	lawyers	should	brief	the	history	of	con-
stitutional	 provisions;59	 yet	 that	 small-town	 lawyer	 wouldn’t	 have	 easy	 access	 to	
many	of	the	important	sources.	For	instance,	the	Washington	Supreme	Court	has	
cited	 an	 unpublished	 dissertation	 that	 was	 available	 until	 recently	 in	 only	 a	 few	
libraries.60	David	Hancock,	a	student	in	Spitzer’s	class	and	the	editor-in-chief	of	the	
Washington Law Review	 in	 2008–2009,	 began	 a	 project	 to	 post	 materials	 online,	
acquiring	Hein’s	digital	versions	of	the	newspaper	articles	and	scanning	or	locating	
previously	scanned	copies	of	other	texts.	After	Hancock’s	graduation,	the	project	
lay	fallow	for	a	while,	until	the	law	library	took	it	up	in	the	summer	of	2011.	We	
have	organized	 the	digital	materials	Hancock	gathered	and	added	 links	 to	many	
more	sources	from	a	central	page:	Washington State Constitution: History	(http://
lib.law.washington.edu/waconst).61

¶15	Like	the	drafters	of	many	state	constitutions,	Washington’s	delegates	to	the	
constitutional	 convention	 borrowed	 from	 other	 states’	 constitutions.	 Many	 used	
compilations,	so	that	the	delegates	had	many	texts	before	them.62	The	index	in	the	
Journal of the Washington State Constitutional Convention	 cites	 various	 constitu-
tions	that	were	influential,	including	the	California	Constitution	of	1879	and	the	

	 57.	 the JournAl of the WAshington stAte ConstitutionAl ConVention, 1889	(Beverly	Paulik	
Rosenow	ed.,	William	S.	Hein	&	Co.	1999)	(1962).
	 58.	 WAshington stAte ConstitutionAl ConVention, 1889: ContemporAry neWspAper ArtiCles	
(Staff	of	the	Marian	Gould	Gallagher	Law	Library,	Univ.	of	Wash.	School	of	Law	ed.,	1999).
	 59.	 See, e.g.,	State	v.	Gunwall,	720	P.2d	808,	812	(Wash.	1986).
	 60.	 Wilfred	 J.	Airey,	A	 History	 of	 the	 Constitution	 and	 Government	 of	Washington	 Territory	
(1945)	 (unpublished	 Ph.D.	 dissertation,	 University	 of	 Washington),	 available at	 http://lib.law
.washington.edu/waconst/sources/airey.pdf#page=1.	 The	 dissertation	 was	 cited	 in	 Cox	 v.	 Helenius,	
693	P.2d	683,	684	(Wash.	1985)	and	at	least	five	later	opinions.
	 61.	 For	 other	 law	 school	 state	 constitution	 projects,	 see	 New Jersey Constitutional Documents,	
rutgers sChool of lAW, CAmden,	 http://lawlibrary.rutgers.edu/new-jersey-constitutional
-documents	(last	visited	Feb.	9,	2012);	Pennsylvania Constitution,	duQuesne uniV.,	http://www.duq
.edu/law/pa-constitution	(last	visited	Feb.	9,	2012).
	 62.	 See	Marsha	L.	Baum	&	Christian	G.	Fritz,	American Constitution-Making: The Neglected State 
Constitutional Sources,	27	hAstings Const. l.Q.	199,	199	(2000).	The	compilations	were	not	always	
accurate.	Horst	Dippel,	The Trap of Medium-Neutral Citation, or Why a Historical-Critical Edition of 
State Constitutions Is Necessary,	103	lAW libr. J.	219,	2011	lAW libr. J.	14.
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Oregon	Constitution	of	1857.63	Now	the	web	site	links	to	them.64	The	site	also	links	
to	a	variety	of	commentary,	including	articles	in	the	state’s	historical	society	journal	
written	by	former	delegates,65	the	unpublished	dissertation	mentioned	above,66	and	
many	law	review	articles	from	the	last	three	decades.	A	separate	page	lists	the	con-
stitutional	amendments,	along	with	links	to	voters’	pamphlets	describing	the	ballot	
measures	when	they	were	adopted.67

¶16	State	constitutional	 law	does	not	always	have	a	high	profile,	and	yet	state	
constitutions	are	important	authority,	as	are	the	cases	interpreting	them.	State	con-
stitutions	provide	for	the	structure	and	operation	of	state	government.	They	also	
have	 provisions	 to	 protect	 individual	 rights	 and	 liberties—provisions	 that	 are	
sometimes	 interpreted	 to	 offer	 more	 protection	 than	 the	 federal	 Bill	 of	 Rights.68	
Historical	materials	may	not	always	be	easy	to	locate,	but	making	them	available	is	
a	worthy	project	for	law	libraries.	We	can	serve	not	just	the	patrons	who	can	visit	
our	building,	but	a	much	wider	audience	of	researchers.69

	 63.	 In	 1939,	 Dr.	 Arthur	 S.	 Beardsley,	 then	 the	 director	 of	 the	 University	 of	 Washington	 Law	
Library,	 prepared	 a	 list	 of	 constitutional	 provisions	 with	 their	 antecedents	 in	 other	 constitutions.	
Beardsley’s	list	is	reprinted	each	year	in	the	state’s	legislative	manual.	Arthur	S.	Beardsley,	Sources of the 
Washington State Constitution,	in	stAte of WAsh., 2011–2012 legislAtiVe mAnuAl	385	(2011–2012),	
available at	 http://www.leg.wa.gov/LIC/Documents/SubscriptionsEndOfSessionHistorical/LegMan
.pdf.
	 64.	 We	sought	sources	that	seemed	official	or	quasi-official—e.g.,	from	archives,	legislatures,	and	
state	historical	societies.	Sometimes	we	found	separately	published	constitutions	in	Google	Books.	In	
a	few	instances	we	linked	to	compilations.	A	separate	section	of	the	guide	links	to	compilations	avail-
able	online.
	 65.	 John	R.	Kinnear,	Notes on the Constitutional Convention,	4	WAsh. hist. Q.	276	(1913),	avail-
able at	 https://digital.lib.washington.edu/ojs/index.php/WHQ/article/view/5060/4137;	 Theodore	 L.	
Stiles,	The Constitution of the State and Its Effects upon Public Interests,	4	WAsh. hist. Q.	281	(1913),	
available at	https://digital.lib.washington.edu/ojs/index.php/WHQ/article/view/5061/4138.
	 66.	 Airey,	supra	note	60.
	 67.	 Mary	Whisner	et	al.,	Washington State Constitution: Amendments,	gAllAgher lAW librAry, 
uniV. of WAsh. sChool of lAW,	https://lib.law.washington.edu/content/guides/waconstAmend	(last	
updated	Feb.	10,	2012).
	 68.	 See	Robert	F.	Williams,	Why State Constitutions Matter,	45	neW eng. l. reV.	901	(2011).	The	
article	includes	as	an	appendix	a	resolution	from	the	Conference	of	Chief	Justices,	encouraging	all	law	
schools	to	offer	a	course	in	state	constitutional	law.	Id.	at	912.
	 69.	 A	recent	brief	to	the	Washington	Supreme	Court	cites	the	web	site	for	both	Stiles,	supra	note	
65,	and	Airey,	supra	note	60.	Brief	for	Appellant,	In re:	Bond	Issuance	of	Greater	Wenatchee	Regional	
Events	Center	Public	Facilities	District,	No.	86552-3	(Wash.	Nov.	15,	2011),	2011	WL	7005433,	at	*24	
n.9,	*28	n.12.	It	is	gratifying	to	see	that	the	web	site	is	already	being	used	by	the	bar.
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Back and Forth . . .

WestlawNext and Lexis Advance*

Christine L. Sellers** and phillip gragg***

The columnists discuss and debate the emergence of WestlawNext and Lexis Advance, 
and consider their impact on legal research, law school instruction, and the practice 
of law.

¶1	CS:	For	this	column,	we	decided	to	take	a	 look	at	WestlawNext	and	Lexis	
Advance—and	what’s	funny	to	me	is	what	I	found	in	my	research:	the	volume	of	
opinions	on	WestlawNext	greatly	outnumbers	Lexis	Advance	by	an	almost	unbe-
lievable	amount.	So	let’s	get	started	and	perhaps	add	a	bit	to	the	literature	on	both	
systems.	I	think	we	can	probably	agree	that	Ron	Wheeler’s	article	on	WestlawNext	
in	Law Library Journal	is	an	excellent	place	to	start.1

¶2	PG:	Definitely.	As	you	said,	there	is	much	more	written	about	WestlawNext,	
and	the	system	is	out	front	in	other	ways	as	well.	For	one,	it	was	launched	earlier,	
so	it	has	all	the	advantages	of	being	first	(a	questionable	advantage,	as	they	were	
not	very	likely	to	take	market	share	from	LexisNexis),	and	all	of	the	disadvantages.	
I	wish	we	could	have	been	flies	on	the	wall	of	the	planning	meetings	surrounding	
WestlawNext	and	Lexis	Advance.	I	imagine	LexisNexis	must	have	seen	WestlawNext	
as	a	shot	across	the	bow,	and	initially	there	must	have	been	great	concern.

¶3	LexisNexis	has	taken	a	more	limited	approach	than	Westlaw	to	developing	
Lexis	 Advance,	 probably	 due	 to	 cost.	 And	 since	 they	 are	 offering	 it	 as	 a	 free	
enhancement	 to	 LexisNexis,	 the	 development	 model	 is	 necessarily	 different.	
LexisNexis	 has	 also	 had	 the	 advantage	 (and	 maybe	 LexisNexis	 should	 change	
Advance	 to	Advantage)	of	watching	 the	very	mixed	reaction	to	WestlawNext	and	
the	 heavy-handed	 way	 in	 which	 West	 attempted	 to	 foist	 it	 upon	 the	 masses—
although	I	think	they	used	the	word	“launch.”

¶4	 CS:	 Actually,	 LexisNexis	 already	 has	 a	 product	 called	 atVantage,	 so	 that’s	
out.2	I	went	to	a	“launch”	for	WestlawNext	and	thought	at	the	time	that	LexisNexis	

	 *	 ©	Christine	L.	Sellers	and	Phillip	Gragg,	2012.
	 **	 Research	Specialist,	Nelson	Mullins,	Charleston,	South	Carolina.
	 ***	 Associate	Director	for	Public	Services	&	Adjunct	Professor	of	Legal	Research,	Louisiana	State	
University	Paul	M.	Hebert	Law	Center	Library,	Baton	Rouge,	Louisiana.
	 1.	 Ronald	 E.	 Wheeler,	 Does WestlawNext Really Change Everything? The Implications of 
WestlawNext on Legal Research,	103	lAW libr. J.	359,	2011	lAW libr. J.	23.
	 2.	 atVantage: Legal Prospects,	lexisnexis,	http://law.lexisnexis.com/atvantage	(last	visited	Feb.	
10,	2012).	LexisNexis	describes	the	product	as	

a	powerful	law	firm	business	development	tool	that	helps	you	analyze	and	track	your	firm’s	growth	
opportunities	with	clients	and	prospects,	research	industry	and	market	trends,	and	evaluate	com-
peting	firms.	You	can	do	this	all	from	a	single,	intuitive	Web	interface	designed	around	the	way	
marketers	and	business	development	professionals	perform	their	daily	tasks.
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was	 unlucky	 to	 be	 going	 second.	 However,	 I	 think	 that	 LexisNexis	 learned	 from	
Westlaw’s	 mistakes	 with	 WestlawNext,	 and	 that	 was	 strongly	 encouraged	 and	
noticed	by	both	librarians	and	bloggers.3

¶5	PG:	My	impression,	not	having	read	any	of	the	literature,	is	that	Westlaw	is	
attempting	to	force	this	on	us,	whether	we	like	it	or	not,	and	not	in	a	subtle	way.	
When	the	very	early	objections	to	the	introduction	of	WestlawNext	were	made,	the	
company	merely	delayed	their	time	line	for	rollout.	Then,	when	it	started	to	move	
forward	again,	 the	company	used	 the	 same	 tactics—a	clumsy,	 forcible	 introduc-
tion.	 (This	 is	 a	 tactic	often	employed	by	governments—wear	people	down	until	
they	accept	the	reality	that	you	force	on	them.)	I	even	had	the	sense	that	people	
working	at	Westlaw	had	to	grin	and	bear	the	transition.

¶6	LexisNexis	may	or	may	not	have	planned	a	more	aggressive	approach	that	
mirrored	Westlaw’s,	but	if	memory	serves,	during	the	beta	phase,	when	they	first	
got	 some	 push-back,	 they	 stopped,	 reevaluated,	 and	 came	 back	 with	 a	 cleaner,	
more	user-friendly	enhancement	to	their	platform.	The	impression	I	got	from	our	
LexisNexis	representative,	and	others	I’ve	met	at	conferences,	is	that	the	emphasis	
seems	to	be	on	the	customer.	I’ve	never	had	that	feeling	with	WestlawNext.	Now,	
let	me	go	read	the	literature!	[Days	pass,	house	plants	go	unwatered,	and	the	editor	
of	Law Library Journal	graciously	endures	another	missed	deadline	by	the	authors.]

¶7	 CS:	 I	 think	 Westlaw	 had	 a	 very	 “Apple-like”	 mind-set	 when	 launching	
WestlawNext.	While	I	was	reading	the	literature,	the	Steve	Jobs	quote	that	came	to	
mind	was:	“You	can’t	just	ask	customers	what	they	want	and	then	try	to	give	that	
to	them.	By	the	time	you	get	it	built,	they’ll	want	something	new.”4	I	don’t	want	to	
deemphasize	that	WestlawNext	was	innovative,	but	a	product	has	to	be	more	than	
just	innovative	to	win	over	librarians.

¶8	PG:	You’ve	drawn	a	parallel	between	Steve	Jobs	and	Westlaw;	but	Steve	Jobs	
re-created	a	world,	whereas	Westlaw	services	a	world	that	is	old	and	intransigent.	
No	matter	how	much	Westlaw	changes	things,	it	will	not	fundamentally	alter	the	
practice	 of	 law	 or	 legal	 research.	 After	 all,	 some	 thought	 and	 reflection	 is	 still	
required	of	the	lawyer,	and	this	is	the	crux	of	the	problem:	a	product	that	does	not	
require	thought	as	an	input	in	the	research	phase	will	leave	the	lawyer	captive	to	
the	automated,	thoughtless	results	that	flow	out	of	such	a	system.

¶9	We’re	in	an	interesting	situation	with	the	commercial	vendors.	There	are	few	
vendors,	 so	 we	 have	 few	 alternatives.	 Our	 relationship	 can	 span	 the	 spectrum	
between	partnership	and	animosity.	I	realize	academic	institutions	are	a	small	part	
of	the	market,	but	we	also	offer	the	keys	to	the	kingdom—access	to	new	lawyers—
and	we	should	be	mindful	of	this.

	 3.	 See	 Carol	 Ebbinghouse,	 New Platform, New Product Mix, New Market, New Pricing—
LexisNexis Advance,	 info. todAy	 (Oct.	 18,	 2010),	 http://newsbreaks.infotoday.com/NewsBreaks
/New-Platform-New-Product-Mix-New-Market-New-PricingLexisNexis-Advance-70706.asp;	 Greg	
Lambert,	 Open Letter to “New Lexis.com”—Learn from WestlawNext Mistakes,	 3 geeKs And A lAW 
blog	 (Mar.	 25,	 2010),	 http://www.geeklawblog.com/2010/03/open-letter-to-new-lexiscom-learn
-from.html.
	 4.	 Bo	Burlingham	&	George	Gendron,	Entrepreneur of the Decade: An Interview with Steven Jobs, 
Inc.’s Entrepreneur of the Decade,	inC.	(Apr.	1,	1989),	http://www.inc.com/magazine/19890401/5602
.html.
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¶10	 CS:	 What	 I	 really	 noticed	 was	 the	 positive	 response	 WestlawNext	 first	
received	from	the	bloggers	 invited	to	Eagan,	Minnesota,	to	preview	the	product.5	
The	 shine	 wore	 off	 fairly	 quickly	 though.	 Information Today	 summed	 up	 West’s	
mistakes,	“which	involved	telling	everyone	at	the	same	time	about	a	new	product	
while	only	providing	it	to	one	market	and	leaving	other	markets	to	the	guesswork;	
not	 telling	anyone	 the	price;	 and	generally	 irritating	 librarians	by	promoting	 the	
new	but	often	unavailable	service	directly	to	patrons.”6	Greg	Lambert	also	pointed	
out	 the	 uncertain	 prices	 and	 mixed	 messages	 that	 characterized	 the	 time	 period	
after	the	launch.7

¶11	PG:	If	questioned	about	tactics,	West	would	probably	engage	in	some	revi-
sionist	history,	but	I	have	little	doubt	that	the	obscurity	with	which	WestlawNext	
was	launched	was	intended	to	test	the	market	and	see	if	traditional	Westlaw	could	
be	pulled	out	 from	under	us	and	prices	 increased.	Either	 that	or	 the	 launch	was	
ham-handed.	I	see	no	other	alternatives—and	it	didn’t	help	that	this	was	done	dur-
ing	an	economic	downturn.	The	launch	felt	like	a	top-down	decision.	West’s	man-
agement	 would	 have	 done	 well	 to	 listen	 to	 their	 soldiers	 in	 the	 field,	 and	 most	
important,	 their	 customers	 who	 spend	 enormous	 sums	 for	 access	 to	 their	
products.

¶12	CS:	Getting	back	to	Ron	Wheeler’s	article	on	WestlawNext,	I	thought	he	did	
an	excellent	job	of	summarizing	the	process	of	legal	research	and	then	discussing	
the	potentially	negative	 impact	of	WestlawNext	on	 that	process.8	 Issues	he	high-
lighted	 included	 the	 “crowdsourcing”	 algorithm	 of	 WestlawNext’s	 new	 search	
engine,	which	could	make	esoteric	materials	more	difficult	to	find;9	the	lack	of	the	
ability	to	start	with	a	broad	search	strategy	that	then	can	be	narrowed;10	and	search-
ing	 without	 first	 choosing	 a	 database,	 which	 could	 impact	 users’	 knowledge	 of	
sources.11	He	did	point	out	positive	 impacts	as	well,	which	 include	users	 finding	
and	using	previously	unknown	sources	and	documents.12	He	noted	that	WestlawNext	
will	change	the	way	legal	research	is	taught	in	law	schools.13	Will	it	change	how	or	
what	you	teach?

	 5.	 See, e.g.,	Robert	Ambrogi,	A First Look at WestlawNext,	lAWsites	(Jan.	26,	2010),	http://www
.lawsitesblog.com/2010/01/first-look-at-westlawnext.html;	David	J.	Bilinsky,	Dave’s Top 10 List About 
WestlawNext,	thoughtful legAl mAnAgement	(Jan.	27,	2010),	http://thoughtfullaw.com/2010/01/27
/daves-top-10-list-about-westlawnext;	 Simon	 Chester,	 The Future of Westlaw—A First Glimpse	
(Plus Update 1),	 slAW	 (Jan.	 28,	 2010),	 http://www.slaw.ca/2010/01/28/the-future-of-westlaw-a-slaw
-canadian-exclusive;	 Jason	 Eiseman,	 5 Random Thoughts About WestlawNext,	 JAson the Content 
librAriAn	(Jan.	29,	2010),	http://www.jasoneiseman.com/blog/?p=383;	Greg	Lambert,	WestlawNext—A 
Study in Applying Knowledge Management & Crowdsourcing,	 3 geeKs And A lAW blog	 (Jan.	 28,	
2010),	 http://www.geeklawblog.com/2010/01/westlawnext-study-in-applying-knowledge.html;	 Lisa	
Solomon,	WestlawNext Preview: Product and Pricing,	legAl reseArCh & Writing pro	(Jan.	27,	2010),	
http://legalresearchandwritingpro.com/blog/2010/01/27/westlawnext-preview-product-and-pricing.
	 6.	 Ebbinghouse,	supra	note	3.
	 7.	 Lambert,	supra	note	3.
	 8.	 Wheeler,	supra	note	1.
	 9.	 Id.	at	366,	¶	20.
	 10.	 Id.	at	371,	¶	36.
	 11.	 Id.	at	374,	¶	46.
	 12.	 Id.	at	373,	¶	44.
	 13.	 Id.	at	376–77,	¶¶	55–56.
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¶13	PG:	Yes	and	no.	The	“Googlization”	of	legal	research	has	a	few	benefits,	but	
the	ease	of	searching,	while	impressive,	expects	less	of	the	user.	It	assumes	a	lack	of	
skill	and	understanding	of	material,	and	attempts	to	reduce	complex	and	nuanced	
problems	to	the	lowest	common	denominator.	If	legal	research,	analysis,	and	writ-
ing	ever	become	full	automated,	lawyers	will	become	little	more	than	clerks.

¶14	We	must	hold	our	students	 to	higher	standards	so	that	a	search	product	
that	results	in	an	answer	of	the	lowest	common	denominator	does	not	result	in	a	
student	whose	skill	approximates	the	lowest	common	denominator.	I	expect	intel-
ligent	inquiry	from	my	students,	flexible,	creative	responses	to	difficult	situations,	
and	an	understanding	of	the	“how	and	why.”	In	short,	I	don’t	feel	WestlawNext	is	a	
threat	 to	 librarians;	 it’s	a	 threat	 to	 lawyers.	To	answer	your	question,	I	will	 teach	
WestlawNext	and	Lexis	Advance,	but	it	will	not	change	the	expectation	I	have	of	
my	students	to	be	knowledgeable	and	professional.	What	effects	have	you	seen	in	
government	and	law	firms?

¶15	CS:	At	the	Law	Library	of	Congress,	Westlaw	was	only	used	for	congres-
sional	inquiries.	I	don’t	foresee	a	switch	to	WestlawNext	anytime	soon,	especially	
with	the	pricing	issues	and	looming	budget	cuts.	As	for	the	law	firm	where	I	now	
work,	we	don’t	use	WestlawNext.	 I’m	not	 sure	what	will	happen	 in	 the	next	 five	
years	as	more	and	more	 law	students	use	WestlawNext	 in	 law	schools.	Based	on	
discussions	I’ve	had	with	librarians	and	attorneys,	it	seems	the	students	who	have	
access	love	it	and	can’t	imagine	using	anything	else.	However,	the	reality	of	paying	
for	this	service	might	change	that,	as	it	changes	all	things	in	legal	practice.

¶16	PG:	I	have	students	who	love	WestlawNext,	but	also	recognize	some	of	its	
limitations	 related	 to	 both	 cost	 and	 how	 it	 is	 structured.	 At	 the	 start	 of	 our	
Advanced	Legal	Research	class	in	January,	a	student	said	he	used	WestlawNext	all	
the	time,	but	he	signed	up	for	the	class	because	he	wanted	to	know	how	to	find	
things	himself.	 In	Louisiana,	 as	 in	 so	many	other	 states,	 there	 are	materials	 that	
only	exist	 in	print	or	have	only	recently	been	added	to	agency	or	legislature	web	
sites.

¶17	 CS:	 So	 what	 do	 you	 think	 of	 your	 own	 use	 of	 WestlawNext	 or	 Lexis	
Advance?	I	found	myself	.	.	.	frustrated.	For	those	of	us	who	are	advanced	searchers	
and	know	where	to	look	for	things,	a	results	list	with	everything	in	it	is	too	much.	
I	don’t	want	to	have	to	dig	when	I	know	what	source	the	answer	will	be	in.	On	the	
other	hand,	I	think	there	is	a	steep	learning	curve	with	each	product,	and	I	don’t	
think	I’ve	used	either	product	long	enough	to	adjust	my	mental	map	of	how	my	
research	should	proceed.

¶18	PG:	The	main,	Google-like	search	box	is	to	me	like	staring	into	the	abyss.	
You	don’t	really	know	what’s	down	there	and	what	 is	going	to	come	back.	Every	
search	seems	to	result	in	10,000	results—as	if	this	were	a	good	thing.	It	makes	me	
pine	for	the	good	old	days	of	traditional	LexisNexis	and	Westlaw	where	you	would	
get	error	messages	saying,	“This	search	has	resulted	in	excess	of	10,000	hits.”	The	
subtext	was,	thank	you	for	playing,	you	may	want	to	try	again.	Perhaps	the	shotgun	
approach	 is	preferred	by	some.	After	retrieving	the	universe	of	 information,	you	
can	pick	through	the	results	to	find	a	few	good	resources.	The	filtering	now	has	to	
occur	at	the	end	of	the	process.
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¶19	I’ll	admit	that	when	I	was	a	law	student,	I	would	wantonly	and	indiscrimi-
nately	search	in	the	All	Feds	or	even	All	Cases	databases.	But	my	days	of	reckless	
youth	are	past	me,	and	I	now	try	to	teach	my	students	that	the	best	filter	is	their	
own	mind.	Several	days	ago	I	demonstrated	the	deficiency	of	the	shotgun	approach.	
Side	by	side,	a	student	and	I	looked	for	the	elements	of	kidnapping	in	a	particular	
secondary	resource.	In	traditional	Westlaw,	we	went	right	to	the	narrower	and	less	
expensive	 database	 containing	 only	 the	 individual	 volumes	 in	 question.	 The	
WestlawNext	search	required	a	search	of	the	universe	and	then	narrowing	several	
times,	and	then	reverting	to	a	table	of	contents	view	to	understand	the	full	coverage	
of	the	resource.14	The	WestlawNext	search	also	failed	to	retrieve	related	hits	in	sur-
rounding	 sections	 within	 the	 given	 resource.	 In	 print	 or	 in	 traditional	 Westlaw,	
reading	the	table	of	contents	would	have	resolved	this	issue	quickly.	It	is	ironic	that	
all	of	this	technology	cannot	fully	supplant	the	simple	act	of	reading.	However,	it	is	
not	 lost	 on	 me	 that	 many	 people,	 students	 and	 lawyers	 in	 particular,	 find	
WestlawNext	to	be	a	godsend.15

¶20	CS:	I	was	also	wanton	and	indiscriminate	in	my	youth	with	the	searching.	
I	shudder	to	think	of	those	searches	now.	I	would	characterize	both	of	us	as	good	
researchers—we	usually	know	where	 to	 find	what	we	are	 looking	 for	and	 find	 it	
there.	When	our	search	results	are	broader	than	what	we	want,	it	can	come	across	
as	noise	and	distract	us.

¶21	PG:	True.	Perhaps	this	is	not	noise	to	the	young	lawyers	we	are	training,	but	
they	are	not	beyond	hope.	In	another	amusing	incident,	I	walked	up	to	the	refer-
ence	 desk	 one	 day	 and	 greeted	 the	 reference	 librarian	 and	 the	 student	 receiving	
help.	We	got	into	a	conversation	about	WestlawNext,	and	I	expressed	my	concerns	
about	it,	including	its	limitations.	“Oh,	it	has	everything!”	the	student	replied.	I	then	
asked	him	what	he	was	looking	for	today	that	required	the	assistance	of	the	refer-
ence	desk.	He	lowered	his	head	and	sheepishly	admitted	that	he	couldn’t	locate	the	
federal	 legislative	 material	 he	 sought	 through	 his	 iPad	 app.	 He	 had	 spent	 about	
thirty	minutes	searching,	and	couldn’t	believe	it	was	not	on	WestlawNext.	We	rather	
quickly	located	the	material	for	free	through	THOMAS	(thomas.loc.gov).

¶22	CS:	Ah,	you	know	I	love	a	good	THOMAS	story!	On	the	other	hand,	part	
of	 the	 concern	 I	 have	 with	 librarians’	 reactions	 to	 WestlawNext	 is	 that	 they	 can	
sometimes	seems	like	just	a	gut	reaction	against	change.	Are	we	fuddy-duddies?	Do	
some	of	us	resist	change	just	because	it	is	change?	I	sat	on	a	panel	for	an	early	ver-
sion	of	Lexis	Advance.	While	I’m	not	that	young,	I	was	one	of	the	younger	librarians	
in	the	room,	and	I	remember	thinking	that	some	of	the	librarians	were	only	com-
plaining	because	things	weren’t	like	they	used	to	be.	One	of	the	librarians	wanted	
to	make	sure	she	could	still	use	DOS-type	commands—to	me	this	seemed	like	an	
irrational	desire	to	keep	things	the	same,	even	if	new	methods	are	better.

	 14.	 While	some	sources	can	be	searched	individually	in	WestlawNext,	the	one	the	student	needed	
could	not.	It	should	be	noted,	though,	that	WestlawNext	has	recently	been	making	changes	to	allow	
specific	sources	to	be	searched	individually.
	 15.	 See, e.g.,	Jeff	Richardson,	Review: WestlawNext—Legal Research on the iPad,	iphone J.d.	(Dec.	
1,	2011),	http://www.iphonejd.com/iphone_jd/2011/11/review-westlawnext-ipad.html.	The	author	is	
a	practicing	attorney	in	New	Orleans	and	gives	a	compelling	account	of	how	the	new	product	aug-
ments	his	trial	practice.
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¶23	 I	 firmly	believe	 that	being	a	good	 librarian	 involves	 adapting	 to	 change.	
Heck,	I	think	being	a	good	person	involves	adapting	well	to	change,	even	though	I	
admit	to	struggling	with	it.	If	we	hold	on	to	things	that	are	archaic,	what	does	that	
say	about	us	as	a	profession?	Does	this	influence	the	way	librarians	are	perceived—
rigid	and	silence-enforcing	rather	than	innovative	and	forward-thinking?	I	think	
the	answer	can	sometimes	be	yes.	I	also	think	the	answer	is	that	we	can’t	hold	on	
to	the	past	just	because	it	worked	for	us	before.	That’s	the	past.	Things	change.	Get	
used	to	it.	Be	flexible.	Be	adaptable.	Make	sure	when	you	complain	or	resist	some-
thing	it’s	actually	for	a	good	reason.	I	don’t	want	to	suggest	that	everyone	suffers	
from	this,	but	I	do	think	it’s	something	we	need	to	be	cognizant	of	in	our	profes-
sion	and	our	lives.

¶24	I’m	not	saying	to	change	just	to	change,	nor	am	I	saying	adopt	a	new	tech-
nology	just	to	do	so.	Technolust	for	its	own	sake	is	never	good.	However,	I	do	think	
more	empirical	research	on	the	effects	of	 these	new	systems	on	research,	as	Ron	
Wheeler	called	for,16	is	needed.	This	column	was	not	the	place	for	it,	but	this	jour-
nal	is.

¶25	 PG:	 Let	 me	 go	 back	 to	 your	 earlier	 question	 and	 say:	 yes,	 we	 are	 being	
fuddy-duddies.	 Although	 I	 have	 previously	 expressed	 suspicion	 of	 and	 caution	
about	 new	 technologies,17	 sometimes	 tongue	 in	 cheek,	 my	 skepticism	 is	 often	
legitimate	 (hey,	 remember	 RFID	 tags?).	 For	 me,	 there	 are	 two	 central	 issues:		
(1)	Does	the	cost	of	a	new	product	or	technology	outweigh	the	benefits?	We	have	
limited	budgets	and	a	fiduciary	responsibility	to	our	institutions.	And	(2)	Does	the	
new	 technology	 produce	 a	 better,	 more	 well-rounded	 and	 practice-ready	
attorney?

¶26	Perhaps	everyone	 is	 going	 the	way	of	WestlawNext,	but	 let	me	pose	 this	
simple	question:	Would	it	be	easier	to	train	a	person	who	had	been	through	a	com-
prehensive	advanced	legal	research	class	(covering	books	as	well	as	databases	such	
as	HeinOnline,	CCH,	BNA,	etc.)	to	use	WestlawNext	or	to	train	someone	who	has	
only	relied	on	WestlawNext	to	use	a	variety	of	new	sources?	The	former	person	is	
by	 far	 the	 more	 flexible	 and	 adaptable.	 If	 my	 question	 seems	 a	 bit	 simplistic	 or	
ridiculous,	consider	that	WestlawNext	seems	to	be	asking	users	the	question:	“Why	
do	you	need	knowledge	and	understanding	when	you	have	me?”	I	cannot	in	good	
conscience	abdicate	my	responsibility	to	teach	a	student	as	many	paths	to	informa-
tion	 as	 possible.	 Lay	 your	 burdens	 down	 and	 seek	 redemption	 at	 the	 temple	 of	
simple	solutions?	No,	the	law	demands	more,	and	I	can’t	ignore	that.

¶27	CS:	I	agree	that	the	former	person	is	more	flexible	and	adaptive	and,	there-
fore,	a	better	researcher.	I	don’t	want	to	come	across	as	though	I	think	skepticism	
isn’t	valid,	because	I	greatly	admire	each	and	every	librarian	who	questions	both	
the	status	quo	and	change.	I	think	it’s	part	of	our	professional	responsibility	to	cre-
ate	a	dialogue	about	new	products.	Hopefully,	we	have	contributed	to	that	here.

¶28	PG:	Well,	for	my	part,	I	pledge	to	continue	to	scrutinize	new	technologies	
and	not	dismiss	them	out	of	hand.	Electronic	catalogs,	digital	and	digitized	books,	
and	technologies	such	as	optical	character	recognition	(OCR)	have	brought	about	

	 16.	 Wheeler,	supra	note	1,	at	376,	¶	55.
	 17.	 See	Phillip	Gragg	&	Christine	L.	Sellers,	Twitter,	102	lAW libr. J.	325,	2010	lAW libr. J.	19.
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a	welcome	and	massive	shift	in	the	way	we	can	access	and	locate	information.	I	will	
welcome	any	technology	that	promotes	access	and	ease	of	use,	combined	with	intel-
ligent	inquiry	and	results.	If	my	assessment	of	this	new	direction	in	legal	research	
is	in	error,	then	it	is	forever	memorialized	here.	I	can	live	with	that.	I’ll	chalk	it	up	
to	professional	vigilance.
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Memorial: Felice Sacks (1945–2012)*

¶1	Felice	Sacks,	Director	of	Library	Services	at	Lionel,	Sawyer	&	Collins	in	Las	
Vegas,	passed	away	on	January	5,	2012,	while	undergoing	a	heart	valve	replacement.	
Felice	experienced	several	health	issues	during	the	last	few	years,	but	she	did	not	let	
that	interfere	with	her	zest	for	life.	She	is	survived	by	her	husband	Steven,	her	two	
daughters,	Erika	and	Marni,	her	son,	Kenneth,	and	five	grandchildren.

¶2	Although	she	grew	up	in	New	York,	Washington,	D.C.,	was	home	to	Felice	
for	most	of	her	career	as	a	law	librarian.	She	was	a	librarian	at	the	Environmental	
Protection	 Agency	 and	 at	 the	 law	 firm	 Wilmer,	 Cutler	 &	 Pickering	 (now	
Wilmerhale),	and	Library	Director	at	the	Pension	Benefit	Guaranty	Corporation	
(PBGC).	Felice	retired	from	PBGC	a	few	years	ago	and	moved	to	Las	Vegas,	but	she	
did	not	stay	retired	for	very	long.

¶3	 I	 met	 Felice	 when	 we	 both	 worked	 at	 Wilmer,	 Cutler	 &	 Pickering.	 She	
stunned	me	one	day	by	announcing	she	had	joined	a	dance	troop.	Growing	up	in	
New	York,	 she	 had	 taken	 tap	 dance	 lessons	 and	 over	 the	 years	 had	 developed	 a	
renewed	interest.	Whatever	Felice	participated	in,	she	always	gave	100%,	and	tap	
dance	was	no	different.	During	her	first	recital,	she	was	dancing	her	heart	out,	not	
realizing	she	was	nearing	the	edge—and	then	she	 fell	off	 the	stage!	Typically	 for	
Felice,	she	got	right	up	and	continued	to	dance.

¶4	Felice	may	have	been	a	law	librarian	by	profession,	but	at	heart	her	real	pas-
sion	was	art.	Whenever	the	opportunity	arose,	she	would	call	on	her	artistic	skills	
to	design	newsletters	and	web	sites.	In	her	spare	time	Felice	was	a	silk-screen	artist	
and	 had	 a	 penchant	 for	 interior	 design.	 Her	 philosophy	 of	 art	 was	 simple:	“Art	
enables	me	to	interpret	the	patterns,	textures,	lines	and	colors	floating	around	me	
on	 a	 daily	 basis.	 Through	 various	 medi[a]	 I	 express	 my	 own	 individuality	 and	
creativity.”1

¶5	During	her	time	in	Washington,	D.C.,	Felice	studied	screen	printing	at	the	
Corcoran	School	of	Art.	This	 led	to	an	opportunity	in	2001	to	participate	in	the	
school’s	annual	Portfolio	Project.	The	theme	was	“911,”	and	Felice’s	print	was	one	
of	the	entries	acquired	by	the	Library	of	Congress.	As	a	student	of	interior	design	
at	 the	 Fashion	 Institute	 of	 Technology	 in	 Manhattan,	 Felice	 began	 working	 on	
interior	design	projects	in	watercolor,	markers,	and	computer	graphics.	Even	after	
moving	to	Las	Vegas,	she	continued	to	take	classes,	enrolling	in	the	University	of	
Nevada,	 Las	Vegas,	 art	 program	 and	 focusing	 on	 areas	 as	 diverse	 as	 typography,	
animation,	digital	images,	illustration,	and	web	development.

¶6	Her	career	and	artistic	talents	were	important	to	Felice,	but	nothing	was	as	
important	 as	 her	 family.	 Her	 face	 would	 light	 up	 when	 she	 talked	 about	 their	

	 *	 ©	Joan	Sherer,	2012.
	 1.	 Felice Sacks,	VegAs Artists guild,	http://www.vegasartistsguild.com/apps/profile/69333548/	
(last	visited	Feb.	27,	2012).
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accomplishments.	 When	 her	 daughter	 Marni	 developed	 Crohn’s	 disease,	 Felice	
became	 an	 advocate,	 familiarizing	 us	 with	 its	 adverse	 affects.	 She	 was	 happiest	
when	her	family	was	all	together.

¶7	 What	 I	 will	 remember	 most	 about	 Felice	 was	 her	 generosity	 of	 spirit,	
her	kindness,	her	laughter,	and	her	unwavering	friendship.	This	statement	from	her	
web	 site	 to	 me	 invokes	 the	 perfect	 picture	 of	 Felice:	“[O]n	 Sunday	 mornings	 in		
her	silk	screen	art	studio,	you	can	always	find	Felice	busy	developing	and	imple-
menting	new	ideas	for	prints,	with	the	radio	blasting	and	the	sunlight	of	a	new	day	
streaming	in	through	the	tiny	window.”2	She	truly	was	one	of	a	kind.	She	will	be	
missed.—Joan Sherer3

	 2.	 Id.
	 3.	 Senior	 Reference	 Librarian,	 Legal,	 U.S.	 Department	 of	 State,	 Ralph	 J.	 Bunche	 Library,	
Washington,	D.C.






