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A Legislative History of the Affordable Care Act:  
How Legislative Procedure Shapes Legislative History*

John Cannan**

Using the health care legislation passed in 2010 as a model to show how legislative 
procedure shapes legislative history, this article posits that legislative procedure has 
changed, making the traditional model of the legislative process used by law librar-
ians and other researchers insufficient to capture the history of modern legislation. 
To prove this point, it follows the process through which the health care legislation 
was created and describes the information resources generated. The article concludes 
by listing resources that will give law librarians and other researchers a grounding 
in modern legislative procedure and help them navigate the difficulties presented by 
modern lawmaking.

“Ad	Hoc”	Legislating	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 132
Legislative	Histories,	Not	History 	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135
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Conclusion		. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 173

¶1	We,	as	law	librarians,	are	“doing”	legislative	history	incorrectly.	We	tend	to	
view	and	teach	legislative	history	as	a	static	process,	generating	a	specific	series	of	
documents	that	can	be	used	to	understand	legislation	and	divine	legislative	intent.	
But	legislative	history	is	a	reflection	of	legislative	procedure,	a	dynamic	process	that	
constantly	evolves	as	politicians	create,	change,	and	adapt	 the	rules	according	 to	
which	they	conduct	their	business.	This	dynamic	process	may	not	generate	legisla-
tive	history	documents	that	researchers	expect	to	find	and	may	make	those	that	do	
exist	difficult	to	locate.	This	article	uses	the	federal	health	care	legislation	passed	in	
2010,	hereinafter	referred	to	as	the	Affordable	Care	Act	(ACA),	as	an	example	of	
how	legislative	procedure	works	now	and	how	this	procedure	can	shape	legislative	
history	in	unexpected	ways.1	It	is	also	a	bibliographic	essay,	describing	the	proce-

	 *	 ©	John	Cannan,	2013.
	 **	 Research	and	Instructional	Services	Librarian,	Legal	Research	Center,	Earle	Mack	School	of	
Law,	Drexel	University,	Philadelphia,	Pennsylvania.
	 1.	 The	 ACA	 is	 composed	 of	 two	 separate	 pieces	 of	 legislation,	 the	 Patient	 Protection	 and	
Affordable	Care	Act	and	the	Health	Care	and	Education	Reconciliation	Act	of	2010.	References	to	the	
ACA	will	be	to	the	full	law	and	references	to	its	component	parts	will	be	used	when	discussing	their	
individual	passage	into	law.
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dural	 events	 that	 took	 place	 in	 passing	 the	 ACA	 and	 citing	 the	 documents	 that	
make	up	one	legislative	history	of	the	law.	The	article	concludes	with	observations	
on	how	law	librarians	and	other	researchers	can	learn	about	congressional	proce-
dure	to	fully	capture	the	legislative	history	of	contemporary	laws.

“Ad Hoc” Legislating

¶2	Legislative	history	is	commonly	understood	as	the	collection	of	documents	
created	by	the	process	by	which	a	 legislature	creates	 laws.2	While	 the	procedures	
that	 produce	 such	 information	 are	 generally	 acknowledged	 to	 be	 complex,	 the	
understanding	most	legal	researchers	have	of	the	federal	legislative	process	is	that	
it	is	a	systematic,	 linear	route	from	introduction	to	passage.3	A	bill	 is	introduced	
and	 sent	 to	a	 committee.	The	committee	holds	hearings	and	publishes	a	 report.	
The	bill	is	sent	to	a	chamber	floor	where	it	is	discussed	by	chamber	members,	and	
these	debates	 are	published	 for	public	 review.	When	 the	bill	 is	 approved	by	one	
chamber,	it	is	sent	to	the	other	chamber	for	committee	consideration,	floor	debate,	
and	a	vote.	If	the	chambers	disagree	on	the	legislation,	they	can	reach	agreement	
through	a	conference	committee,	which	issues	a	report,	and	both	chambers	vote	on	
this	agreement.	When	the	two	chambers	unite	to	pass	a	bill	with	the	same	text,	it	is	
then	presented	to	the	executive	to	be	signed	and	afterward	becomes	law.4	This	leg-
islative	process	seems	so	elementary	that	it	was	successfully	distilled	into	a	whimsi-
cal	 three-minute	 cartoon—“I’m	 Just	 a	 Bill”—in	 the	 series	 Schoolhouse Rock.5	
Compiling	 a	 legislative	 history	 typically	 consists	 of	 following	 the	 process’s	 trail,	
collecting	 the	 documents	 generated	 at	 each	 step	 along	 the	 way—committee	
reports,	debates,	hearings,	draft	bills,	and	so	on.6	This	conception	of	legislative	his-
tory	has	been	 the	 standard	 for	decades7	and	continues	 to	be	how	the	practice	 is	
taught	in	law	schools	today.8	While	a	convenient	generalization	in	many	cases,	it	no	
longer	 reflects	 the	modern	process	of	 lawmaking,	and	sole	 reliance	upon	 it	may	
now	be	more	misleading	than	it	is	helpful.9

	 2.	 RobeRt C. beRRing & elizabeth edingeR, Finding the law	166	(12th	ed.	2005).
	 3.	 See, e.g.,	Peter	A.	Hook,	Creating an Online Tutorial and Pathfinder,	94	law libR. J.	243,	254	
fig.1,	2002	law libR. J.	18.
	 4.	 2A	noRman J. SingeR & J.d. Shambie SingeR, StatuteS and StatutoRy ConStRuCtion	§	48.4,	
at	566–67	(7th	ed.	2007).
	 5.	 “I’m	 Just	 a	 Bill”	 was	 written	 by	 musician	 Dave	 Frishberg.	 Ken	 Ringle,	 Frishberg, Tickling 
the Ivories: The Pianist’s Outlandish Odes to Lawyers and Whatnot,	waSh. PoSt,	July	27,	1989,	at	C1.	
Schoolhouse Rock	 episodes	were	produced	between	1973	and	1985,	and	continued	to	be	shown	on	
television	in	the	1990s.	Wolfgang	Saxon,	Thomas Yohe, 63, a Creator of TV’s “Schoolhouse Rock,”	n.y. 
timeS,	Dec.	26,	2000,	at	C7.
	 6.	 One	of	 the	best	 reviews	of	 legislative	history	and	 legislative	history	documents	 remains	 a	
guide	published	by	 the	Law	Librarians’	 Society	of	Washington,	D.C.	Richard	 J.	McKinney	&	Ellen	
A.	Sweet,	Federal Legislative History Research: A Practitioner’s Guide to Compiling the Documents and 
Sifting for Legislative Intent,	law libRaRianS’ SoC’y oF waSh., d.C.,	http://www.llsdc.org/Fed-Leg-Hist	
(last	updated	Jan.	2008).
	 7.	 See, e.g.,	Clarence	A.	Miller,	United States Public Documents as Law Books,	18	law libR. J.	7,	9	
(1925).
	 8.	 See, e.g.,	 beRRing & edingeR,	 supra	 note	 2,	 at	 166–67;	 2A	 SingeR & SingeR,	 supra	 note	 4,	
§	48.4.
	 9.	 baRbaRa SinClaiR, unoRthodox lawmaking: new legiSlative PRoCeSSeS in the u.S. Con-
gReSS	131–32	(2012).
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¶3	The	fundamental	problem	with	the	traditional	approach	to	legislative	his-
tory	is	that	it	imposes	a	static	model	on	a	dynamic	process.10	Passing	legislation	has	
always	been	a	procedural	chess	game	where	proponents	try	to	move	bills	through	
both	chambers	while	opponents	attempt	to	kill	or	delay	them.11	Such	maneuvers	
can	determine	what	record	is	available—hearings	may	have	been	held	in	previous	
Congresses,12	committee	reports	might	not	have	been	issued,13	and	individual	ini-
tiatives	 might	 have	 been	 attached	 to	 larger,	 unrelated	 legislation.14	 Even	 so,	 the	
traditional	 model	 was	 able	 to	 accommodate	 those	 aberrations.	 However,	 as	
Congress	 has	 been	 buffeted	 by	 political,	 social,	 and	 technological	 forces—	
“hyper-partisanship,”	 the	 intense	scrutiny	of	 the	24-hour	news	cycle,	deficits,	 the	
demands	of	campaign	finance,	and	social	media—the	paradigm	has	shifted	more	
dramatically	away	from	the	traditional	model.15	Legislative	processes	have	evolved	
to	become	less	systematic	and	more	“ad	hoc.”	Walter	Oleszek	of	the	Congressional	
Research	Service	has	chronicled	the	evolution	of	the	modern	congressional	process	
and	describes	it	this	way:	“Members	find	new	uses	for	old	rules,	employ	innovative	
devices,	or	bypass	traditional	procedures	and	processes	altogether	to	achieve	their	
political	and	policy	objectives.”16	These	new	practices	can	have	a	dramatic	impact	
on	legislative	history,	depriving	researchers	of	some	materials	they	would	expect	to	
find	and	making	those	that	are	available	harder	to	locate.	The	traditional	view	of	
legislative	history	must	now	be	modified	to	accommodate	the	practices	of	ad	hoc	
lawmaking	 so	 that	 researchers	 will	 know	 what	 legislative	 history	 information	 is	
available	and	where	it	can	be	found.

¶4	The	ACA	is	an	excellent	representative	case	of	how	ad	hoc	legislating	works,	
how	 it	 differs	 from	 the	 traditional	 model,	 and	 how	 it	 impacts	 legislative	 history	
sources.	Passed	to	provide	health	care	coverage	for	virtually	all	Americans,	the	ACA	
is	likely	to	dramatically	reshape	this	country’s	vast	health	care	system	and	become	
one	of	 the	most	 significant	pieces	of	 legislation	 in	American	history.	The	debate	
over	health	care	was	contentious	 from	the	 legislation’s	 inception,	and	enacting	 it	
required	a	variety	of	ad	hoc	procedures.17	Its	path	to	becoming	law	is	instructive	on	
how	 legislative	 history	 actually	 happens	 in	 modern	 congressional	 procedure	 and	
what	kinds	of	legislative	history	documents	are	generated	by	this	process.

¶5	That	the	ACA	does	not	fit	into	the	traditional	model	of	legislating	is	evident	
from	the	fact	that	it	was	not	one	single	health	care	bill	that	became	law,	but	two—

	 10.	 See	beRRing & edingeR,	supra	note	2,	at	167.
	 11.	 See	Larry	Evans	et	al.,	Congressional Procedure and Statutory Interpretation,	45	admin. l. Rev.	
239,	247–48	(1993).
	 12.	 Steven m. baRkan et al., FundamentalS oF legal ReSeaRCh	161	(9th	ed.	2009).
	 13.	 This	situation	can	occur	 if	a	chamber	 is	 trying	to	expedite	 legislation.	See, e.g.,	Kathryn	E.	
Hand,	Someone to Watch Over Me: Medical Monitoring Costs Under CERCLA,	21	b.C. envtl. aFF. l. 
Rev.	363,	386	n.219	(1994).
	 14.	 Brannon	P.	Denning	&	Brooks	R.	Smith,	Uneasy Riders: The Case for a Truth-in-Legislation 
Amendment,	1999	utah l. Rev.	957,	972.
	 15.	 walteR J. oleSzek, CongReSSional PRoCeduReS and the PoliCy PRoCeSS	 372–77	 (8th	 ed.	
2011).
	 16.	 Id.	at	375.
	 17.	 See	Mark	J.	Oleszek	&	Walter	J.	Oleszek,	Legislative Sausage-Making: Health Care Reform in 
the 111th Congress,	in	PaRty and PRoCeduRe in the united StateS CongReSS	253,	254	(Jacob	R.	Straus	
ed.,	2012).
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the	 initial	health	care	 legislation,	 the	Patient	Protection	and	Affordable	Care	Act	
(PPACA),18	 and	 the	 Health	 Care	 and	 Education	 Reconciliation	 Act	 of	 2010	
(HCERA),	passed	almost	immediately	after	the	PPACA	to	amend	that	legislation.19	
As	 a	 result,	 researching	 the	 legislative	 history	 of	 the	 ACA	 means	 navigating	 the	
legislative	procedural	cycle	at	least	twice.

¶6	Another	 significant	difficulty	with	 the	ACA	and	 the	 traditional	 legislative	
history	model	is	that	the	standard	sources	of	compiled	legislative	history—Statutes 
at Large,	 THOMAS,	 West’s	 United States Code Congressional and Administrative 
News	 (U.S.C.C.A.N.),	 and	 ProQuest	 Congressional	 (formerly	 LexisNexis	
Congressional,	and	before	that	the	Congressional	Information	Service)20—all	pro-
vide	different	accounts	of	the	legislative	histories	of	both	laws.	The	legislative	his-
tory	listed	at	the	end	of	the	PPACA	in	Statutes at Large	contains	a	very	short	menu	
of	 the	 legislation’s	 path	 through	 Congress,	 references	 pages	 of	 the	 Congressional 
Record	for	its	floor	debate,	and	notes	a	presidential	statement.21	The	session	law	of	
the	 HCERA	 contains	 similar	 information	 with	 the	 addition	 of	 a	 House	 Budget	
Committee	 report,22	which,	 as	will	be	 seen,	 is	not	actually	 relevant	 to	either	 the	
PPACA	or	the	HCERA.23	THOMAS,	the	Library	of	Congress’s	legislative	database,	
provides	considerably	more	information,	giving	an	apparently	seamless	time	line	
of	the	health	care	bills’	paths	through	Congress	from	introduction	to	debate	in	the	
House	and	Senate	to	final	passage.24

¶7	 A	 careful	 reading	 of	 some	 of	 the	 legislative	 documents,	 though,	 poses	
numerous	questions:	Were	there	any	committee	reports	besides	the	one	produced	
by	the	House	Budget	Committee?	What	is	“reconciliation”	and	why	was	it	used	in	
the	ACA’s	passage?	Why	was	the	PPACA	originally	titled,	and	referred	to	in	floor	
debate	as,	the	Service	Members	Home	Ownership	Tax	Act	of	2009?	U.S.C.C.A.N.	
adds	nothing	new	and	merely	reprints	the	Budget	Committee	report	referenced	in	
the	slip	law	for	the	HCERA.25	ProQuest	Congressional	includes	much	more	infor-
mation,	perhaps	too	much,	including	companion	health	care	bills	and	lists	of	hear-
ings	 and	 reports.	 Some	 of	 these	 are	 from	 earlier	 Congresses	 than	 the	 one	 that	

	 18.	 Pub.	L.	No.	111-148,	124	Stat.	119	(2010).
	 19.	 Pub.	L.	No.	111-152,	124	Stat.	1029.
	 20.	 ProQuest	 acquired	 Congressional	 Information	 Service,	 one	 of	 the	 primary	 providers	 of	
legislative	history	information	and	finding	aids,	from	LexisNexis	in	2010.	Barbie	E.	Keiser,	ProQuest 
Acquires Congressional Information Service (CIS) and University Publications of America (UPA) from 
LexisNexis,	 inFo. today	 (Dec.	 6,	 2010),	 http://newsbreaks.infotoday.com/NewsBreaks/ProQuest
-Acquires-Congressional-Information-Service-CIS-and-University-Publications-of-America-UPA	
-from-LexisNexis-72138.asp.	
	 21.	 124	Stat.	at	1024.
	 22.	 124	Stat.	at	1083.
	 23.	 See infra	¶	76.
	 24.	 See	Bill Summary & Status, 111th Congress (2009–2010), H.R.3590,	thomaS,	http://hdl.loc
.gov/loc.uscongress/legislation.111hr3590	(last	visited	Feb.	24,	2013);	Bill Summary & Status, 111th 
Congress (2009–2010), H.R.4872,	thomaS,	http://hdl.loc.gov/loc.uscongress/legislation.111hr4872	
(last	 visited	 Feb.	 24,	 2013).	 During	 the	 writing	 of	 this	 article,	 Congress,	 the	 Library	 of	 Congress,	
and	the	Government	Printing	Office	released	a	new	database	 for	searching	 legislative	 information,	
Congress.gov	(beta.congress.gov).	However,	because	the	new	database	was	(and	is)	still	in	beta	form,	
THOMAS	was	used	exclusively	for	researching	the	ACA.
	 25.	 h.R. ReP. no. 111-443,	pt.	1	(2010),	reprinted in	2010	U.S.C.C.A.N.	127.
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passed	the	health	care	legislation.	How	are	these	related	to	the	legislative	history	of	
the	PPACA	and	HCERA?

¶8	To	understand	which	compiled	legislative	history,	if	any,	is	the	correct	one,	
the	researcher	must	know	something	about	the	procedure	that	produced	the	legis-
lative	history	 information	being	reported.	This	requires	an	explanation	of	 the	ad	
hoc	 legislating	 that	 created	 the	ACA	 as	 well	 as	 much	 other	 legislation	 generated	
today.

Legislative Histories, Not History

¶9	A	fundamental	flaw	of	legislative	history	is	that	the	phrase	itself	is	a	misno-
mer,	presuming	as	it	does	that	legislation	has	just	one	history—the	product	of	one	
bill’s	passage	through	a	particular	Congress.26	In	reality,	the	passage	of	legislation	
often	 involves	 multiple	 attempts	 to	 pass	 multiple	 bills	 over	 multiple	 Congresses.	
Similar	legislation	and,	sometimes,	several	pieces	of	similar	legislation	can	be	intro-
duced	during	the	span	of	a	particular	Congress.27	The	legislative	clock	to	pass	any	
legislation	 is	 only	 two	 years,	 a	 deadline	 set	 by	 custom	 and	 congressional	 proce-
dure.28	 That	 is	 not	 a	 particularly	 long	 time	 to	 create	 a	 bill,	 hold	 hearings	 on	 it,	
fashion	a	consensus	(especially	if	the	issue	is	complex	or	contentious	or	both),	and	
then	push	it	through	all	the	necessary	votes	in	both	the	House	and	Senate	in	the	
midst	of	competing	priorities.29	And	failure	 to	pass	 legislation	does	not	signify	a	
failure	 to	 generate	 legislative	 history.	 Each	 attempt	 generates	 its	 own	 legislative		
history,	 history	 that	 may	 be	 important	 to	 understanding	 the	 law	 that	 is	 finally	
enacted.30	 The	 history	 of	 any	 legislation	 is	 more	 likely	 to	 be	 a	 tapestry	 of	 many	
histories	woven	together	than	a	single	thread.

	 26.	 See, e.g.,	Michael	D.	Bruckman,	Note,	The Thickening Fog of “Substantial Abuse”: Can 707(a) 
Help Clear the Air?,	2	am. bankR. inSt. l. Rev.	193,	198	n.34	(1994)	(discussing	the	problematic	legisla-
tive	history	of	the	Consumer	Credit	Amendments).
	 27.	 For	example,	an	attempt	to	pass	an	Anti-Atrocity	Alien	Deportation	Act,	restricting	immigra-
tion	to	this	country	by	individuals	who	participated	in	atrocities,	generated	several	bills	over	several	
Congresses.	See, e.g.,	H.R.	2642,	106th	Cong.	(1999);	H.R.	3058,	106th	Cong.	(1999);	S.	1375,	106th	
Cong.	 (1999);	H.R.	1449,	107th	Cong.	 (2001);	S.	864,	107th	Cong.	 (2001);	H.R.	1440,	108th	Cong.	
(2003);	 S.	 710,	 108th	 Cong.	 (2003).	 The	 legislation	 was	 finally	 enacted	 as	 an	 amendment	 to	 the	
Intelligence	Reform	and	Terrorism	Prevention	Act	of	2004,	Pub.	L.	No.	108-458,	§	1551,	118	Stat.	3638,	
3740.
	 28.	 The	authority	for	this	is	found	not	in	the	Constitution,	but	in	the	manual	of	parliamentary	
practice	written	by	Thomas	Jefferson.	See	John v. Sullivan, ConStitution, JeFFeRSon’S manual, and 
RuleS oF the houSe oF RePReSentativeS oF the united StateS one hundRed twelFth CongReSS, 
h.R. doC. no. 111-157	§	588,	at	306	(2011).	One	author	has	suggested	that	it	may	even	be	possible	for	
the	Senate	to	take	up	a	bill	passed	in	a	previous	Congress.	Seth	Barrett	Tillman,	Noncontemporaneous 
Lawmaking: Can the 110th Senate Enact a Bill Passed by the 109th House?,	16	CoRnell J.l. & Pub. Pol’y	
331	(2007).
	 29.	 For	example,	a	hearing	on	the	anti-atrocity	provisions	discussed	in	note	27	supra	was	held	
four	years	before	the	legislation	was	finally	passed.	Adopted Orphans Citizenship Act and Anti-Atrocity 
Alien Deportation Act: Hearing Before the Subcomm. on Immigration and Claims of the H. Comm. on 
the Judiciary,	106th	Cong.	(2000).	Rep.	Mark	Foley,	who	wrote	the	provisions	that	were	enacted	into	
law,	testified	at	the	hearing.	Id.	at	7–11.
	 30.	 See	2A	SingeR & SingeR,	supra	note	4,	§	48.3,	at	561.	The	Supreme	Court,	for	example,	has	
used	prior	versions	of	a	bill	to	reinforce	its	interpretation	of	the	one	that	passed.	See, e.g.,	Exxon	Corp.	
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¶10	In	at	least	one	case,	legislation	was	incorporated	into	the	ACA	that	bonded	
it	with	multiple	prior	and	contemporary	legislative	histories.	Members	of	Congress	
had	been	trying	to	pass	a	bill	to	encourage	the	study	of	postpartum	depression	for	
almost	seven	years	before	work	started	on	the	ACA.31	Practically	every	Congress	
between	the	107th	and	111th	had	bills	on	the	issue	introduced	in	the	House	and	
the	Senate.	The	language	of	each	did	not	differ	dramatically	from	any	of	the	others.	
The	House	bill	introduced	on	the	subject	early	in	the	111th	Congress—the	Melanie	
Blocker	 Stokes	 MOTHERS	Act—was	 reported	 out	 of	 the	 Committee	 on	 Energy	
and	Commerce	with	a	written	report.32	Though	this	bill	and	its	companion	Senate	
bill	appeared	to	have	died	in	the	111th	Congress,	the	language	its	proponents	had	
been	trying	unsuccessfully	to	make	into	law	was	incorporated	into	the	ACA,	which	
did	pass.	The	ACA	potentially	has	many	such	histories	under	the	umbrella	of	 its	
own.33

¶11	How	far	back	can	the	 legislative	history	of	 the	ACA	conceivably	go?	The	
history	of	health	care	legislation	could	be	seen	as	taking	place	over	the	course	of	an	
entire	century,	from	Theodore	Roosevelt’s	advocacy	for	a	health	care	system	to	Bill	
Clinton’s	failed	effort	in	1993.34	While	it	hardly	seems	worthwhile	to	investigate	the	
Murray-Wagner-Dingell	 bill—an	 effort	 to	 enact	 compulsory	 health	 care	 during	
Truman’s	 presidency35—the	 2010	 health	 care	 legislation	 did	 not	 emerge	 from	 a	
vacuum.	Besides	provisions	that	have	their	own	history,	such	as	those	on	postpar-
tum	 depression	 mentioned	 above,	 documents	 from	 the	 111th	 Congress	 provide	
some	guidance	on	how	far	back	in	time	a	researcher	needs	to	travel.	For	example,	
the	 House	 Committee	 on	 Education	 and	 Labor	 counted	 nineteen	 House	 and	
Senate	 hearings	 on	 health	 care	 in	 the	 110th	 Congress.36	 The	 House	 Energy	 and	
Commerce	Committee	noted	that	 its	Health	Subcommittee	held	seventeen	hear-
ings	 on	 health	 care	 access	 and	 the	 problems	 of	 the	 noninsured	 during	 that	 ses-
sion.37	All	 these	hearings	 took	place	 in	 the	waning	years	of	 the	George	W.	Bush	
administration,	 which	 had	 no	 inclination	 to	 pass	 comprehensive	 health	 care	
reform	along	the	lines	that	the	Democratic	Congress	desired.	Congress	still	inves-
tigates	 issues	even	 if	 the	possibility	of	passing	 legislation	 is	remote,	and	this	was	
especially	 true	 for	 the	session	of	Congress	 that	preceded	the	one	that	passed	the	
ACA.	Nevertheless,	 the	 legislative	history	of	enacted	 legislation	provides	the	best	
information	 for	 determining	 what	 Congress	 intended	 the	 legislation	 to	 do,	 and	
thus	it	is	best	to	focus	on	the	actions	of	the	111th	Congress	when	looking	at	the	
ACA.

v.	Hunt,	475	U.S.	355,	368–69	(1986).	However,	use	of	the	legislative	history	of	bills	that	did	not	pass	
as	direct	proof	of	legislative	intent	is	usually	frowned	upon.	See	Jacob	E.	Gersen	&	Eric	A.	Posner,	Soft 
Law: Lessons from Congressional Practice,	61	Stan. l. Rev.	573,	614	(2008).
	 31.	 Lindsey	 C.	 Perry,	 Note,	 A Mystery of Motherhood: The Legal Consequences of Insufficient 
Research on Postpartum Illness,	42	ga. l. Rev.	193,	200–01	(2007).
	 32.	 See	H.R.	20,	111th	Cong.	(2009);	h.R. ReP. no. 111-48	(2009).
	 33.	 In	 fact,	 ProQuest	 Congressional	 includes	 the	 history	 of	 the	 Melanie	 Blocker	 Stokes	
MOTHERS	Act	in	its	history	of	the	PPACA.
	 34.	 See	 Robert	 I.	 Field,	 Regulation, Reform and the Creation of Free Market Health Care,	 32	
hamline J. Pub. l. & Pol’y	301,	305–24	(2011).
	 35.	 Id.	at	311.
	 36.	 h.R. ReP. no. 111-299,	pt.	3,	at	57–60	(2009).
	 37.	 Id.	pt.	1,	at	328.
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The House Crafts Its Health Care Bills

¶12	Health	care	reform	was	one	of	newly	elected	President	Barack	Obama’s	top	
domestic	priorities,	and	he	was	determined	to	press	forward	with	the	effort	early	in	
his	first	term.38	Rather	than	having	the	executive	craft	the	bill	that	would	ultimately	
be	 introduced	 in	 Congress,	 as	 had	 been	 done	 in	 President	 Clinton’s	 failed	 effort	
more	than	fifteen	years	earlier,	President	Obama	laid	out	the	broad	principles	and	
goals	that	he	wanted	in	a	health	care	bill	and	left	it	to	the	House	and	Senate	to	pro-
vide	 the	 legislative	details.39	Both	chambers	began	working	on	health	care	 in	 the	
early	months	of	2009,	with	the	House	taking	the	lead.40

¶13	In	March	2009,	the	three	chairmen	of	the	House	committees	with	jurisdic-
tion	over	health	care—Education	and	Labor,	Energy	and	Commerce,	and	Ways	and	
Means—agreed	to	harmonize	their	efforts	to	draft	legislation,	perhaps	in	an	effort	
to	avoid	the	committee	“turf	wars”	that	hampered	President	Clinton’s	health	care	
efforts.41	After	a	series	of	hearings	from	March	through	early	May	2009,42	the	com-
mittee	chairmen,	with	input	and	direction	from	Speaker	of	the	House	Nancy	Pelosi,	
released	a	“discussion	draft”	proposal	for	health	care	reform	on	June	19,	2009.43	It	
included	 provisions	 for	 a	 health	 insurance	 exchange,	 where	 consumers	 could	
“shop”	for	insurance;	a	public	health	insurance	option;	an	expansion	of	those	cov-
ered	by	Medicaid;	a	mandate	for	individuals	to	either	have	insurance	coverage	or	
pay	 a	 fee	 (with	 hardship	 exemptions);	 and	 a	 mandate	 for	 employers	 to	 provide	
insurance	 or	 pay	 a	 contribution	 fee	 (with	 some	 exemptions).44	 Funding	 details,	
however,	remained	vague.45	This	discussion	draft	was	the	first	public	incarnation	of	
health	care	legislation.	It	does	not	appear	in	the	more	popular	compiled	histories,	
but	it	can	be	located	on	the	Internet.46

¶14	After	additional	hearings	were	held	that	June	and	early	July,47	on	July	14	the	
committee	 leaders	 introduced	 House	 bill	 3200—America’s	 Affordable	 Health	

	 38.	 Jeff	Zeleny,	Obama Vows, “We Will Rebuild” and “Recover,”	n.y. timeS,	Feb.	25,	2009,	at	A1.
	 39.	 See	SinClaiR,	supra	note	9,	at	186;	David	M.	Herszenhorn	&	Jackie	Calmes,	Major Plans, Softer 
Stands,	n.y. timeS,	Apr.	19,	2009,	at	A1.
	 40.	 Robert	Pear,	Team Effort in the House to Overhaul Health Care,	n.y. timeS,	Mar.	18,	2009,	at	
A12.
	 41.	 SinClaiR,	supra	note	9,	at	187.	House	committee	jurisdictions	are	defined	in	the	rules.	Rules 
of the House of Representatives,	111th	Cong.,	R.	X,	in	Sullivan,	supra	note	28,	at	429.
	 42.	 See	h.R. ReP. no. 111-299,	pt.	3,	at	61–64	(2009).
	 43.	 Id.	 pt.	 1,	 at	 328;	 House	 Discussion	 Draft,	 stamped	 F:\P11\NHI\MDCR\HRDRAFT1.XML	
(June	19,	2009,	3:50	P.m.),	available at	http://waysandmeans.house.gov/media/pdf/111/HRdraft1xml
.pdf.
	 44.	 The	 House	 Tri-Committee	 Health	 Reform	 Discussion	 Draft	 Summary	 (June	 19,	 2009),	
available at	 http://www.naco.org/legislation/policies/Documents/Health/HouseTriComHealthCare
ReformSummary.pdf.
	 45.	 Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 House Unveils Health Bill, Minus Key Details,	 n.y. 
timeS,	June	20,	2009,	at	A1.
	 46.	 House	Discussion	Draft,	supra	note	43.
	 47.	 The	House	Education	and	Labor	Committee	held	a	hearing	on	the	draft	proposal	on	June	
23,	2009.	On	June	24,	2009,	the	Committee	on	Ways	and	Means	held	its	hearing.	The	Committee	on	
Energy	and	Commerce’s	Subcommittee	on	Health	held	 three	days	of	hearings	on	 June	23,	24,	and	
25,	 2009.	 See	 h.R. ReP. no. 111-299,	 pt.	 3,	 at	 68–70.	At	 the	 time	 of	 the	 writing	 of	 this	 article,	 the	
hearings	were	not	yet	 available	 in	ProQuest	Congressional.	 Statements	 and	video	of	 the	 testimony	
are	 available	 at	 the	 web	 site	 of	 the	 Committee	 on	 Energy	 and	 Commerce’s	 Democratic	 members.	
See, e.g.,	Legislative Hearing on “Comprehensive Health Reform Discussion Draft (Day 1),”	Comm. on 
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Choices	Act	of	2009.48	House	bill	3200	contained	many	of	the	provisions	that	were	
in	the	earlier	draft,	along	with	some	additional	features,	one	of	the	more	notable	
of	which	was	a	surcharge	on	wealthier	Americans	to	help	pay	for	it.49	This	bill	was	
subsequently	referred	to	the	same	three	committees	whose	chairmen	had	already	
had	a	hand	in	drafting	it—Education	and	Labor,	Energy	and	Commerce,	and	Ways	
and	Means—and,	 in	addition,	 to	 the	committees	on	Oversight	and	Government	
Reform,	and	on	the	Budget,	though	these	latter	two	were	subsequently	discharged	
from	considering	the	bill.50	Even	so,	each	committee	worked	with	a	bill	containing	
its	 own	 amendments,	 which	 made	 slight	 alterations	 to	 the	 legislation	 they	 had	
received.51

¶15	 Congressional	 committees	 evaluate	 and	 shape	 legislation	 through	 the	
markup	 process,	 in	 which	 committee	 members	 debate,	 amend,	 and	 then	 vote	 on	
whether	to	report	out	legislation.52	Under	the	traditional	model,	the	markup	ranks	
highly	as	an	expression	of	what	Congress	wanted	to	do	and	why	because	it	contains	
one	 of	 the	 first	 intensive	 discussions	 of	 the	 legislation	 by	 members.53	 In	 the	 past,	
markups	were	not	often	used	when	compiling	legislative	histories	because	it	was	dif-
ficult	 to	 obtain	 proceeding	 transcripts.54	 Now,	 proceedings	 are	 recorded	 and	
displayed	 on	 committee	 web	 sites,55	 C-SPAN’s	 web	 site,56	 and	 even	 YouTube.57	
Unfortunately,	the	accessibility	to	markup	proceedings	has	coincided	with	a	decrease	
in	the	substance	of	the	deliberations	that	made	them	so	valuable.	Instead,	committee	
leadership	 now	 usually	 drafts	 a	 bill	 outside	 the	 markup	 process,	 behind	 closed	
doors,58	and	this	is	what	happened	with	House	bill	3200.

¶16	Once	the	committee	draft	is	agreed	upon,	the	primary	goal	of	the	majority	
during	the	markup	is	not	to	shape	it,	but	to	retain	the	agreed-upon	form,	or	at	least	

eneRgy & CommeRCe: demoCRatS	 (June	 23,	 2009),	 http://democrats.energycommerce.house.gov
/index.php?q=hearing/legislative-hearing-on-comprehensive-health-reform-discussion-draft-day-1	
-subcommittee-on-he.
	 48.	 155	Cong. ReC.	H8099	(daily	ed.	July	14,	2009).	See also	SinClaiR,	supra	note	9,	at	188–89.
	 49.	 Landmark Health Care Overhaul: A Long, Acrimonious Journey,	in	2009	CQ almanaC	13-3,	
13-4	(Jan	Austin	ed.,	2010)	[hereinafter	Landmark Health Care Overhaul];	Robert	Pear	&	David	M.	
Herszenhorn,	Surcharge Is Set in a Health Plan,	n.y. timeS,	July	15,	2009,	at	A1.
	 50.	 155	Cong. ReC.	17,730	(2009);	155	Cong. ReC.	H11,383	(daily	ed.	Oct.	14,	2009).
	 51.	 These	 amendments	 were	 made	 available	 on	 the	 committees’	 web	 sites,	 although	 they	 can	
now	be	found	only	on	the	Wayback	Machine	of	the	Internet	Archive.	See, e.g.,	H.	Comm.	Educ.	&	
Labor.	Amendment	in	the	Nature	of	a	Substitute	to	H.R.3200,	111th	Cong.	(2009),	available at	http://
web.archive.org/web/20090805174338/http://edlabor.house.gov/documents/111/pdf/markup/FC	
/HR3200-AmericasAffordableHealthChoicesActof2009/MILLCA_158.pdf.
	 52.	 ChaRleS w. JohnSon, how ouR lawS aRe made, S. doC. no. 108-93,	at	14–15	(2003).
	 53.	 Patricia	M.	Wald,	Some Observations on the Use of Legislative History in the 1981 Supreme 
Court Term,	68	iowa l. Rev.	195,	202	(1983).
	 54.	 beRRing & edingeR,	supra	note	2,	at	178–79.
	 55.	 See, e.g.,	 Full Committee Markup of H.R. 3200, America’s Affordable Health Choices Act of 
2009 (Day 1),	Comm. on eneRgy & CommeRCe: demoCRatS	(July	16,	2009),	http://democrats.energy
commerce.house.gov/index.php?q=markup/full-committee-markup-of-hr-3200-america-s	
-affordable-health-choices-act-of-2009-july-16-2009.
	 56.	 See, e.g.,	House Ways and Means Cmte. Markup of Health Care Legislation,	C-SPan,	http://
www.c-span.org/Events/House-Ways-and-Means-Cmte-Markup-of-Health-Care-Legislation/14501/	
(last	updated	Nov.	26,	2010).
	 57.	 See, e.g.,	July 16, 2009—Markup “H.R. 3200, America’s Affordable Health Choices Act of 2009, 
Day 1,” youtube,	http://www.youtube.com/watch?v=zXbD_Q9iDZY&feature=plcp&context=C3a04
f6cUDOEgsToPDskK7VRBuQJ0LqmLLWK_hMKAa	(last	visited	Jan.	3,	2013).
	 58.	 SinClaiR,	supra	note	9,	at	18.
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a	form	that	can	pass	on	the	chamber	floor,	and	to	keep	any	amendments	to	a	mini-
mum.	The	minority	party,	left	out	of	the	extra-committee	consultations	and	usu-
ally	 unwilling	 to	 provide	 any	 positive	 input,	 is	 relegated	 to	 advancing	 futile	
amendments	to	embarrass	the	majority.59	Thus,	the	intensive	committee	discussion	
of	the	form	legislation	should	take	no	longer	occurs.

¶17	This	lack	of	public	committee	deliberation	is	clear	in	the	House	committee	
markups	of	the	health	care	legislation.	Having	already	drafted	House	bill	3200,	the	
markups	of	the	Education	and	Labor	and	Ways	and	Means	committees	represented	
housekeeping	 rather	 than	 robust	 debate.	 For	 example,	 the	 Education	 and	 Labor	
Committee	passed	an	amendment	in	the	nature	of	a	substitute	which	simply	fine-
tuned	and	expanded	coverage	under	the	original	bill	and	called	for	more	consumer	
protection	provisions.60	 Subsequent	 committee	 amendments	 included	waivers	of	
some	 of	 the	 bill’s	 requirements	 for	 Hawaii’s	 insurance	 program	 and	 Tricare	 (a	
health	program	 for	military	 families	 and	 states	 implementing	a	 single-payer	 sys-
tem)	 as	 well	 as	 temporary	 hardship	 waivers	 for	 small	 businesses	 that	 could	 not	
provide	health	insurance.	Minority	attempts	to	gut	the	legislation	or	restrict	abor-
tion	procedures	were	voted	down.61	Both	the	Ways	and	Means	and	the	Education	
and	Labor	committees	marked	up	the	bills	and	reported	them	to	the	House	floor	
on	July	17,	2009.62

¶18	More	rancor	emerged	in	the	Committee	on	Energy	and	Commerce,	where	
the	fiscally	conservative	“Blue	Dog”	Democrats	held	sway	and	made	known	their	
unhappiness	with	the	cost	and	size	of	the	health	care	bill.63	Withholding	their	votes	
as	 leverage,	 the	Blue	Dogs	managed	 to	win	 several	 changes	 to	 the	bill	 in	 intense	
bargaining	with	Committee	Chairman	Henry	Waxman,	Speaker	Pelosi,	and	White	
House	Chief	of	Staff	Rahm	Emanuel,	including	reductions	in	its	cost	and	limiting	
the	public	insurance	plan	so	that	private	insurers	could	more	easily	compete	against	
it.64	But	even	this	committee	dispute	was	discussed	outside	of	the	markup,	taking	
place	behind	the	scenes	or	in	the	press.65	The	Energy	and	Commerce	Committee	
finished	its	work	on	July	31,	2009,	with	a	more	scaled-back	version	of	House	bill	

	 59.	 Id.
	 60.	 h.R. ReP. no. 111-299,	pt.	3,	at	73–77	(2009)	(detailing	all	amendments	considered	by	the	
committee);	Landmark Health Care Overhaul,	supra	note	49,	at	13-4	to	13-5.
	 61.	 Robert	 Pear,	 House Committee Approves Health Care Bill,	 n.y. timeS.Com	 (July	 16,	 2009),	
http://www.nytimes.com/2009/07/17/us/politics/17cbo.html.
	 62.	 Robert	Pear	&	David	M.	Herszenhorn,	Democrats Grow Wary as Health Bill Advances,	n.y. 
timeS,	July	18,	2009,	at	A1.
	 63.	 Landmark Health Care Overhaul,	supra	note	49,	at	13-5.
	 64.	 See	 Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 House Democrats End Impasse on Health Bill,	
n.y. timeS,	July	30,	2009,	at	A18	[hereinafter	Pear	&	Herszenhorn,	Impasse];	Robert	Pear	&	David	M.	
Herszenhorn,	On Health, Consensus Lies Beneath the Chaos,	n.y. timeS,	Aug.	1,	2009,	at	A10	[hereinaf-
ter	Pear	&	Herszenhorn,	Consensus];	Paul	Kane	&	Shailagh	Murray,	Lawmakers Cut Health Bills’ Price 
Tag; Negotiators in House and Senate Move Toward Compromises on Reform Packages,	waSh. PoSt,	July	
30,	2009,	at	A1.
	 65.	 In	fact,	the	Energy	and	Commerce	Committee	did	not	hold	the	markup	until	July	30,	wait-
ing	 until	 an	 agreement	 was	 hammered	 out.	 See	 Pear	 &	 Herszenhorn,	 Impasse,	 supra	 note	 64.	 The	
Congressional Record Daily Digest	shows	that	markup	of	H.R.	3200	was	supposed	to	be	continued	on	
July	21,	2009.	155	Cong. ReC.	D872	(daily	ed.	July	20,	2009).	It	was	not	until	July	29	that	the	Daily 
Digest	reports	the	continuation	of	markup	on	July	30.	155	Cong. ReC.	D944	(daily	ed.	July	29,	2009).
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3200,	which	also	contained	amendments	to	promote	good	health	behaviors,	create	
an	approval	process	for	generic	drugs,	and	restrict	premium	increases.66

¶19	The	three	versions	of	House	bill	3200	were	finally	reported	to	the	floor	on	
October	14,	2009,	many	weeks	after	work	on	them	had	been	completed.67	The	delay	
was	apparently	due	to	an	agreement	with	the	Blue	Dogs	not	to	rush	a	chamber	vote	
as	well	as	a	general	unwillingness	to	proceed	until	the	Senate	had	produced	its	own	
bill.68	Thus	the	history	of	House	bill	3200	came	to	an	end	as	its	three	versions	lan-
guished	on	the	House	Union	Calendar—a	list	of	bills	involving	taxation	or	appro-
priations	that	are	eligible	to	be	heard	by	the	whole	House69—and	a	new	bill	was	
introduced	to	carry	the	House’s	health	care	provisions	to	the	next	legislative	step.	
Though	 procedurally	 the	 bill	 was	 at	 a	 standstill,	 House	 leaders	 were	 working	
behind	the	scenes	throughout	the	late	summer	and	fall	to	“blend”	the	separate	ver-
sions	together.70

¶20	On	October	29,	2009,	the	House’s	health	care	bill	switched	tracks	with	the	
introduction	of	House	bill	3962,	the	Affordable	Health	Care	for	America	Act.71	The	
new	 bill	 was	 the	 culmination	 of	 negotiation	 among	 different	 factions	 of	 House	
Democrats.72	House	bill	3962	resembled	its	predecessor,	House	bill	3200,	in	many	
ways—it	 contained	 health	 exchanges,	 a	 public	 option,	 individual	 and	 employer	
mandates,	Medicaid	expansion,	and	a	surcharge	on	those	with	high	incomes.73	It	
also	 included	 the	negotiated	Medicaid	 rates	 that	 the	Blue	Dogs	wanted	and	had	
won	 in	 the	Energy	and	Commerce	Committee.	Some	elements	were	altered.	For	
example,	instead	of	the	graduated	high	income	surcharge,	House	bill	3962	as	first	
introduced	in	the	House	had	a	straight	5.4%	surcharge	on	taxpayers	earning	more	
than	$1,000,000.74	Whole	new	sections	were	added	as	well,	including	a	revocation	
of	the	McCarran-Ferguson	Act,	which	exempts	insurance	companies	from	federal	
antitrust	law,	and	an	excise	tax	on	medical	devices.75	Yet	some	issues	had	not	yet	
been	 resolved,	 a	 major	 one	 inevitably	 being	 whether	 or	 not	 to	 cover	 abortion	
services.76

	 66.	 Pear	&	Herszenhorn,	Consensus,	supra	note	64.
	 67.	 h.R. ReP. no. 111-299	(2009).
	 68.	 See	SinClaiR,	supra	note	9,	at	190;	Lois	Romano,	A Blue Dog with Time and Clout on His Side,	
waSh. PoSt,	July	30,	2009,	at	A17.
	 69.	 155	Cong. ReC.	H11,383	(daily	ed.	Oct.	14,	2009);	David	M.	Herszenhorn	&	Robert	Pear,	
White House Team Joins Talks on Health Care Bill,	n.y. timeS,	Oct.	15,	2009,	at	A24.
	 70.	 Oleszek	&	Oleszek,	supra	note	17,	at	259.	
	 71.	 H.R.	3962,	111th	Cong.	(2009)	(introduced	by	Rep.	John	Dingell	of	Michigan).	Rep.	Dingell	
was	a	symbolic	presence	for	health	care;	he	and	his	father,	who	had	represented	the	same	congres-
sional	district,	introduced	health	care	bills	in	twenty-seven	consecutive	sessions	of	Congress.	Jennifer	
Haberkorn,	 Dingell, in Father’s Steps, Backs Health Care to End; Biennial Reform Reworked from 
Senior’s ’43 Bill,	waSh. timeS,	June	30,	2009,	at	A1.
	 72.	 Robert	Pear	&	David	M.	Herszenhorn,	Buoyant House Democrats Unveil Overhaul Bill,	n.y. 
timeS,	Oct.	30,	2009,	at	A20.	See also	SinClaiR,	supra	note	9,	at	193–95.
	 73.	 Landmark Health Care Overhaul,	supra	note	49,	at	13-5.
	 74.	 H.R.	3962,	111th	Cong.,	§	59C	(2009)	(as	introduced	in	the	House),	available at	http://www
.gpo.gov/fdsys/pkg/BILLS-111hr3962ih/pdf/BILLS-111hr3962ih.pdf.
	 75.	 Id.	§§	262,	552.
	 76.	 Robert	Pear	&	Sheryl	Gay	Stolberg,	Obama Strategy on Health Care Legislation Appears to Be 
Paying Off,	n.y. timeS,	Nov.	9,	2009,	at	A10.
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¶21	While	its	predecessor,	House	bill	3200,	generally	followed	a	traditional	leg-
islative	history	track,	House	bill	3962	jumped	that	track.	House	bill	3962	was	not	
referred	 to	 committee	 for	 any	 substantive	 review.	 It	 was	 not	 even	 listed	 on	 the	
House	Union	Calendar,	which	would	make	the	bill	eligible	for	consideration	by	the	
House.	Yet	it	was	called	up	on	the	House	floor	on	November	7,	2009,	less	than	two	
weeks	after	it	had	been	introduced.	The	means	to	accomplish	this	feat	were	drawn	
from	 the	 many	 tools	 House	 leaders	 have	 to	 set	 agendas	 and	 advance	 legislation	
considered	to	be	of	greatest	importance.	Such	agenda	control	procedures	can	have	
a	significant	impact	on	legislative	history	research,	and	those	unaware	of	them	may	
find	themselves	missing	significant	legislative	history	sources:	for	example,	hearings	
that	may	have	been	held	on	another	bill,	such	as	House	bill	3200.

¶22	One	of	the	primary	means	of	controlling	the	legislative	agenda	in	the	House	
is	through	a	House	Rules	Committee	resolution.77	Students	of	legislation	are	prob-
ably	 more	 familiar	 with	 resolutions	 that	 lack	 substantive	 impact,	 such	 as	 acts	
expressing	 the	 sense	 of	 one	 or	 both	 congressional	 chambers,	 and	 that	 have	 little	
bearing	on	actual	 legislation.78	House	Rules	Committee	resolutions,	on	the	other	
hand,	have	direct	procedural	and	substantive	effects	on	legislation.

¶23	As	a	procedural	document,	the	rules	resolution	effectively	lets	a	bill	jump	
ahead	in	consideration.	It	also	lays	the	parliamentary	ground	rules	for	its	debate,	
often	determining	how	many	amendments	can	be	made	on	the	floor	and	the	length	
of	debate	that	will	be	allowed.79	Rules	resolutions	fall	into	three	different	categories	
for	this	purpose:	open,	closed,	and	complex.	Open	rules	resolutions	allow	for	any	
amendments	allowed	under	House	rules.	Closed	rules	 forbid	any	amendments.80	
Complex	rules	operate	in	the	area	between	the	extremes,	allowing	for	specifically	
designated	amendments	to	be	discussed.81

¶24	 It	 is	 the	 potential	 substantive	 effect	 of	 the	 rules	 resolution,	 though,	 that	
produces	more	dramatic	results,	permitting	changes	to	a	bill	that	can	range	from	
small	amendments	to	an	entirely	different	text,	such	as	a	new	consensus	product	
that	is	more	likely	to	pass.82	Such	rules	resolutions	usually	come	in	the	form	of	self-

	 77.	 See	Rules of the House of Representatives,	111th	Cong.,	§	734,	in	Sullivan,	supra	note	28,	at	463	
(2009);	oleSzek,	supra	note	15,	at	147.
	 78.	However,	 resolutions	are	an	 integral	part	of	 the	budget	process.	oleSzek,	 supra	note	15,	at	
71–72.	A	continuing	resolution	is	employed	to	keep	the	government	funded	should	Congress	fail	to	
pass	appropriations	bills	for	that	purpose.	Id.	at	50–51.
	 79.	 Id.	at	147–48;	see also	ChaRleS tieFeR, CongReSSional PRaCtiCe and PRoCeduRe	269	(1989);	
Stanley	Bach,	The Structure of Choice in the House of Representatives: The Impact of Complex Special 
Rules,	18	haRv. J. on legiS.	553,	554–55	(1981).
	 80.	 Bach,	supra	note	79,	at	554.
	 81.	 tieFeR,	supra	note	79,	at	269.
	 82.	 See	oleSzek,	supra	note	15,	at	148,	157–58.	A	noteworthy	example	of	the	considerable	power	
of	the	House	Rules	Committee	to	shape	legislation	took	place	in	1987,	during	the	debate	over	long-
term	 care	 legislation.	 Expanding	 Medicare	 to	 cover	 long-term	 care	 was	 a	 cause	 célèbre	 for	 Rules	
Committee	chairman	and	legislative	veteran	Rep.	Claude	Pepper.	Pepper	was	opposed	in	his	efforts	
for	a	more	expansive	plan	by	powerful	Ways	and	Means	chairman	Dan	Rostenkowski.	To	avoid	hav-
ing	a	long-term	care	bill	go	through	Rostenkowski’s	committee,	Pepper	used	his	power	in	the	Rules	
Committee	 to	 take	 a	 reported	 bill,	 H.R.	 3436,	 which	 dealt	 with	 technical	 corrections	 to	 the	 Older	
Americans	Act	 of	 1965,	 and	 substitute	 its	 language	 with	 his	 own	 long-term	 care	 bill.	A	 frustrated	
Rostenkowski	quipped,	“When	you	own	the	umpire,	chances	are	you’re	going	to	win	the	ballgame.”	
Long-Term Care Legislation,	in	1987	CQ almanaC	535,	535	(Christine	C.	Lawrence	ed.,	1988).
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executing	 rules,	 which	 state	 that	 certain	 language	 is	 “considered	 adopted”	 and	
automatically	incorporated	into	the	bill	once	the	rules	resolution	is	passed.83	This	
tool	is	now	frequently	used	to	avoid	direct	votes	on	measures	that	would	be	con-
troversial	if	discussed	individually	or	are	too	significant	to	risk	being	held	up	by	the	
traditional	legislative	process.84	More	important	for	the	purposes	of	legislative	his-
tory,	it	provides	an	opportunity	to	incorporate	eleventh-hour	changes	into	a	bill	in	
order	to	attract	the	floor	votes	necessary	for	passage.85

¶25	The	rules	resolution	also	generates	its	own	legislative	history.	The	House	
Rules	 Committee	 holds	 a	 hearing	 to	 deliberate	 the	 resolution,	 with	 votes	 on	
amendments	as	well	as	the	final	product,	and	issues	the	resolution	with	a	report	
that	defines	how	the	procedure	will	be	employed	on	the	House	floor,	the	changes	
that	have	been	made	to	the	bill,	and	some	commentary	on	those	changes.86	The	
history	of	a	rules	resolution,	often	existing	outside	the	limits	of	traditional	legisla-
tive	history,	explains	what	parliamentary	procedure	was	used	to	debate	a	bill.87	This	
explanation,	in	turn,	can	help	researchers	understand	what	kind	of	legislative	his-
tory	will	be	available	in	the	floor	debate.	For	example,	bill	consideration	under	a	
closed	rule	can	explain	the	lack	of	any	amendments	made	from	the	floor.88

¶26	Here,	the	House	Rules	Committee	moved	the	health	care	bill	to	the	floor	
via	House	resolution	903,	a	special	rule	with	both	procedural	and	substantive	com-
ponents.	First,	House	resolution	903	played	the	traditional	role	of	a	rules	resolu-
tion,	 providing	 a	 procedural	 road	 map	 for	 how	 House	 bill	 3962	 would	 be	
considered	on	the	House	floor.	It	waived	all	points	of	order,	set	the	time	of	debate	
for	several	hours,	and	called	for	a	vote	once	debate	was	concluded.89	As	a	structured	
rule,	House	resolution	903	allowed	for	debate	and	vote	on	only	two	amendments.90	
One	was	from	Representative	Thomas	“Bart”	Stupak,	prohibiting	any	federal	fund-
ing	 of	 abortion	 under	 the	 health	 care	 bill.	 The	 second	 essentially	 contained	
Republican	health	care	proposals.91

¶27	The	substantive	components	of	House	resolution	903	incorporated	myriad	
changes	to	House	bill	3962,	which	had	been	crafted	during	the	ongoing	negotia-
tions	between	House	Democratic	leaders	and	various	factions	of	the	Democratic	
party.	 Part	A	 of	 the	 resolution	 was	 a	“self-executing	 rule,”	 containing	 automatic	
changes	to	House	bill	3962,	such	as	rewriting	the	repeal	of	the	McCarran-Ferguson	
Act’s	antitrust	exemption	for	health	insurance	companies.92	Part	B	was	a	perfecting	

	 83.	 walteR J. oleSzek, Cong. ReSeaRCh SeRv., 98-710, “SelF-exeCuting” RuleS RePoRted by the 
houSe Committee on RuleS	1	(2006),	available at	http://democrats.rules.house.gov/archives/98-710
.pdf.
	 84.	 See id.	at	2.
	 85.	 oleSzek,	supra	note	15,	at	157–58.
	 86.	 See, e.g.,	h.R. ReP. no. 111-330	(2009).
	 87.	 See, e.g.,	id.	at	1–2.
	 88.	 Opponents	of	the	closed	rule	sometimes	call	it	a	“gag	rule.”	tieFeR,	supra	note	79,	at	292.	See 
also	17	lewiS deSChleR et al., deSChleR-bRown-JohnSon PReCedentS oF the united StateS houSe 
oF RePReSentativeS, h.R. doC. no. 94-661,	at	11	(2011).
	 89.	 h.R. ReS. 903,	111th	Cong.	(2009).
	 90.	 h.R. ReP. no. 111-330,	at	1–2.	See also	Michael	Doran,	The Closed Rule,	59	emoRy l.J.	1363,	
1366	(2010).
	 91.	 h.R. ReP. no. 111-330,	at	1–2.
	 92.	 Id.	at	7–8;	H.R.	3962,	111th	Cong.,	§	262	(as	passed	by	the	House,	Nov.	7,	2009),	available at	
http://www.gpo.gov/fdsys/pkg/BILLS-111hr3962pcs/pdf/BILLS-111hr3962pcs.pdf.	 See also	 Shailagh	
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amendment—an	amendment	that	makes	changes	only	to	parts	of	legislation,	not	
the	whole.93	This	made	changes	to	Part	A’s	self-executing	rule,	effectively	amending	
the	amendment.	For	example,	one	of	 the	sources	 for	 funding	 the	House	bill	was	
closing	a	loophole	in	a	biofuel	tax	subsidy.	Part	A	included	a	substantial	portion	of	
language	on	this	measure,	but	 it	was	amended	by	Part	B,	which	merely	excluded	
unprocessed	fuels	from	the	tax	credit.94	These	changes	are	not	in	House	resolution	
903	itself;	they	are	in	the	report	that	went	with	it	when	it	was	reported	out	of	com-
mittee.95	The	resolution	incorporated	these	changes	by	reference.96	House	resolu-
tion	 903	 passed	 the	 House	 in	 the	 early	 afternoon	 of	 November	 7,	 2009,	 after	 an	
hour	of	debate.97	House	bill	3962	was	passed	at	11:15	that	same	evening,	after	four	
hours	of	scheduled	debate.98	It	was	received	in	the	Senate	three	days	later.99

¶28	Under	traditional	legislative	history,	the	Senate	should	have	sent	the	House	
bill	 to	committee	 for	consideration	and	markup,	after	which	 it	would	have	been	
reported	to	the	floor	for	a	vote.	If	the	Senate	approved	the	House	bill	as	passed,	it	
would	 then	 go	 on	 to	 the	 President	 for	 his	 signature.	 If	 not,	 the	 bill	 would	 be	
returned	to	the	House	for	its	concurrence	or	to	request	a	conference.	None	of	these	
events	took	place.	As	it	would	turn	out,	the	Senate	would	take	the	lead	in	shaping	
the	form	the	ACA	was	to	take.

The Senate Takes Up Health Care

¶29	At	the	time	the	House	began	crafting	its	legislation	in	the	spring	of	2009,	
two	Senate	committees—the	Committee	on	Health,	Education,	Labor	and	Pensions	
(HELP)	and	the	Committee	on	Finance—had	already	been	charged	with	the	task	
of	producing	that	chamber’s	version	of	health	care	legislation.100	The	initiation	of	

Murray	&	Lori	Montgomery,	House Democrats Pull Together on Health Care; Bill Similar to Senate’s 
Months of Talks Yield $894 Billion Package,	waSh. PoSt,	Oct.	30,	2009,	at	A3.
	 93.	 See	 ChRiStoPheR m. daviS, Cong. ReSeaRCh SeRv., 98-995, the amending PRoCeSS in the 
houSe oF RePReSentativeS	3	(2007),	available at	https://opencrs.com/document/98-995/.
	 94.	 h.R. ReP. no. 111-330,	at	25;	Steven	Mufson,	An Elixir for Health Reform? Lawmakers Offer 
“Black Liquor,”	waSh. PoSt,	Nov.	8,	2009,	at	A2.	This	provision	ultimately	made	it	into	the	HCERA.	
Pub.	L.	No.	111-152,	§	1408,	124	Stat.	1029,	1067.
	 95.	 h.R. ReP. no. 111-330.
	 96.	 This	 introduction	of	new	language	into	the	bill	seems	to	have	gone	unnoticed	even	by	the	
Congressional	Information	Service.	Though	the	CIS	Legislative	History	does	include	H.R.	Rep.	No.	
111-330	with	the	history	of	the	PPACA,	it	does	not	list	the	provisions	included	in	the	document	as	
it	does	with	other	reports	generated	by	traditional	committee	review.	CIS	does	not	list	this	report	in	
the	legislative	history	of	the	HCERA	even	though	the	biofuel	provision	can	be	traced	to	this	report.	
A	minor	point	to	be	sure,	unless	you	are	a	researcher	tasked	with	understanding	the	history	of	the	
biofuel	provision.
	 97.	 155	 Cong. ReC.	 H12,622	 (daily	 ed.	 Nov.	 7,	 2009);	 Bill Summary & Status, 111th Congress 
(2009–2010), H.RES.903, All Congressional Actions,	thomaS,	http://thomas.loc.gov/cgi-bin/bdquery
/z?d111:H.RES.903:@@@X	(last	visited	Jan.	11,	2013).
	 98.	 155	 Cong. ReC.	 H12,967	 (daily	 ed.	 Nov.	 7,	 2009);	 Bill Summary & Status, 111th Congress 
(2009–2010), H.R.3962, All Congressional Actions with Amendments,	 thomaS,	 http://thomas.loc
.gov/cgi-bin/bdquery/z?d111:H.R.3962:@@@S	(last	visited	Jan.	11,	2013).
	 99.	 155	Cong. ReC.	S11,343	(daily	ed.	Nov.	10,	2009).
	 100.	 SinClaiR,	 supra	 note	 9,	 at	 187.	 The	 latter	 was	 no	 easy	 task	 since	 HELP’s	 chairman,	
Edward	M.	Kennedy,	 favored	a	substantial	health	care	program,	while	the	chairman	of	the	Finance	
Committee,	Max	Baucus,	was	inclined	toward	a	more	conservative	approach.	Robert	Pear,	2 Democrats 
Spearheading Health Bill Are Split,	n.y. timeS,	May	30,	2009,	at	A7.
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the	legislative	process	in	the	Senate	began	in	much	the	same	way	as	it	had	in	the	
House.	 Hearings	 and	 discussions,	 following	 on	 proceedings	 from	 previous	
Congresses,	were	held	to	delve	into	the	issue.	Though	the	committee	chairmen	had	
somewhat	different	positions,	 the	staffs	of	both	committees	communicated	with	
each	other	as	they	designed	their	legislation.101	Their	eventual	goal	was	the	same	as	
it	 was	 for	 the	 House	 committees—to	 produce	 legislation	 that	 could	 be	 merged	
together	into	a	single	bill	that	could	be	brought	to	the	floor.102

¶30	The	paths	of	the	Senate’s	effort	and	that	of	the	House	began	to	diverge	with	
the	introduction	of	the	Senate	bills	through	their	respective	committees.	The	tra-
ditional	model	of	 the	 legislative	process	 ignores	 the	power	of	House	and	Senate	
committees	 to	 generate	 legislation	 on	 their	 own,	 tending	 to	 imagine	 all	 bills	 as	
being	initially	introduced	on	the	chamber	floor.103	This	is	not	necessarily	the	case,	
and	one	way	to	introduce	a	bill	in	committee	is	via	the	markup	process.	A	commit-
tee	 does	 not	 actually	 need	 to	 use	 a	 bill	 introduced	 on	 the	 chamber	 floor	 and	
referred	 to	 it	 for	markup.	 Instead,	 it	 can	come	up	with	 statutory	 language	of	 its	
own,	such	as	the	chairman’s	mark—a	committee	chairman’s	draft	of	what	the	leg-
islation	 should	 look	 like.104	 Senate	 committees	 have	 even	 greater	 flexibility	 than	
those	in	the	House	because	they	can	report	out	original	bills,	and	this	was	the	case	
with	the	health	care	bills	that	came	out	of	HELP	and	Finance.105	While	this	power	
may	seem	a	mere	technicality,	it	can	create	a	vexing	annoyance	for	legislative	his-
tory	 researchers,	 especially	 those	 tracking	 legislation	 as	 it	 is	 being	 debated	 in	
Congress.

¶31	Bills	are	numbered	as	they	are	introduced.106	Bills	that	originate	in	commit-
tee	 have	 not	 yet	 been	 introduced	 in	 the	 technical	 sense	 and,	 as	 a	 result,	 are	 not	
numbered	 until	 after	 they	 are	 reported	 out	 of	 committee.107	 This	 can	 make	 the	
original	committee-generated	bills	hard	to	find.	The	Library	of	Congress’s	THOMAS	
database	does	not	acknowledge	the	committee	bill	until	it	has	been	introduced	on	
the	floor,	nor	are	such	bills	printed	by	the	Government	Printing	Office	(GPO).	This	
is	troublesome	for	those	researching	pending	legislation,	as	it	can	take	some	time	for	
a	 bill	 to	 be	 debated,	 marked	 up,	 and	 then	 finally	 reported	 to	 the	 floor,	 making	
THOMAS	useless	for	their	research.108	Researchers	are	also	deprived	of	the	original	
bill’s	 language	 to	 compare	 with	 the	 version	 that	 was	 reported	 out	 of	 committee.	
Fortunately,	there	are	other	alternatives	for	such	information—committee	or	press	

	 101.	 SinClaiR,	supra	note	9,	at	187.
	 102.	 Id.	at	187–88.
	 103.	 See	JohnSon,	supra	note	52,	at	8–9.
	 104.	 oleSzek,	supra	note	15,	at	120.
	 105.	 See	 Floyd m. RiddiCk & alan S. FRumin, RiddiCk’S Senate PRoCeduRe: PReCedentS 
and PRaCtiCeS, S. doC. no. 101-28,	at	408	(1992).
	 106.	 haRold g. aSt, Senate legiSlative PRoCeduRal Flow and Related houSe aCtion	 2	
(1978).
	 107.	 betSy PalmeR, Cong. ReSeaRCh SeRv., 98-279, SPonSoRShiP and CoSPonSoRShiP oF Senate 
billS	 1	 (2008),	 available at	 http://www.judiciary.senate.gov/legislation/upload/CRS-Sponsorships
.pdf.
	 108.	 This	 process	 can	 cause	 considerable	 confusion.	 See, e.g.,	 Josh	 Tauberer,	 When Do Bills 
Get a Number?,	govtRaCk.uS blog	 (Oct.	 14,	2009),	http://www.govtrack.us/blog/2009/10/14/when
-do-bills-get-a-number/.
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web	 sites.109	 Of	 course,	 the	 problem	 with	 relying	 on	 these	 sources,	 as	 with	 any	
Internet	source,	 is	that	documents	are	frequently	moved	or	removed,	especially	as	
the	political	cycle	goes	on	to	the	next	contentious	issue.110

¶32	The	Senate	HELP	Committee	completed	its	health	care	bill	first.111	One	of	
the	defining	aspects	of	HELP’s	work	was	the	review	of	the	legislation’s	cost	by	the	
Congressional	Budget	Office	(CBO)	and	the	committee’s	response	to	it.	The	HELP	
Committee	introduced	an	unnumbered	draft	on	June	9,	2009,	with	elements	that	
were	intended	to	be	filled	in	during	markup.112	Under	the	draft	bill,	uninsured	per-
sons	 would	 be	 required	 to	 purchase	 insurance	 through	 state	 exchanges	 or	 make	
payments	 to	 the	government.	Those	 in	 lower	and	middle	 incomes	would	receive	
subsidies	to	help	them	purchase	policies,	as	would	small	businesses	to	offer	insur-
ance	to	their	employees.	No	public	option	was	included	in	the	proposal.113	The	bill	
was	submitted	to	the	CBO	for	an	estimate	of	the	legislation’s	cost.114

¶33	 The	 initial	 CBO	 review	 of	 the	 incomplete	 bill	 determined	 it	 would	 cost	
$1	trillion	and	decrease	the	uninsured	by	a	net	sixteen	million	people.115	The	bill	

	 109.	 For	 example,	 the	 chairman’s	 mark	 that	 the	 Senate	 Finance	 Committee	 used	 for	
markup	is	located	on	the	committee’s	web	site.	Health Care Reform from Conception to Final Passage,	
u.S. Sen. Comm. on FinanCe,	 http://www.finance.senate.gov/issue/?id=32be19bd-491e-4192-812f
-f65215c1ba65	(last	visited	Feb.	17,	2013)	(follow	“Read	the	Chairman’s	Mark”	link	under	listing	for	
Sept.	16,	2009).
	 110.	 For	 example,	 the	 Senate	 HELP	 Committee’s	 original	 draft	 bill	 was	 available	 via	 a	 link	
in	a	press	release	on	the	committee’s	web	site	shortly	after	it	was	released	on	June	9,	2009.	The	press	
release	is	now	buried	within	HELP’s	site,	and	the	link	to	the	bill	no	longer	works.	See	Press	Release,	
Kennedy,	 HELP	 Committee	 Democrats	 Announce	 the	“Affordable	 Health	 Choices	 Act”	 Bipartisan	
Talks	 Continue	 on	 Outstanding	 Key	 Issues	 (June	 9,	 2009),	 http://www.help.senate.gov/newsroom	
/press/release/?id=a7af68bd-d7b3-4c7a-b40d-41871f0fb929&groups=Chair.
	 111.	 Its	 role	 was	 also	 particularly	 poignant	 because	 its	 chairman,	 Senator	 Edward	 M.	
Kennedy,	had	made	health	care	a	personal	cause	throughout	his	career.	At	the	time,	he	was	battling	
cancer	and	was	forced	to	surrender	the	chairmanship.	Though	Kennedy	had	started	work	on	drafting	
a	bill,	completing	the	legislation	and	shepherding	it	to	the	floor	fell	to	his	named	deputy	on	the	issue,	
Senator	Christopher	Dodd.	David	M.	Herszenhorn,	Senate Feels an Absence on Health Bill,	n.y. timeS,	
June	9,	2009,	at	A14;	Robert	Pear,	Sweeping Health Plan Is Drafted by Kennedy,	n.y. timeS,	 June	6,	
2009,	at	A13.	The	bill	was	reported	out	by	Senator	Tom	Harkin	because	Dodd	did	not	want	to	give	up	
chairmanship	of	the	Banking	Committee.	Paul	Kane,	Dodd Said to Decline Kennedy Post,	waSh. PoSt,	
Sept.	9,	2009,	at	A6.
	 112.	 [Unnumbered	 S.	 bill],	 111th	 Cong.	 (2009)	 (on	 file	 with	 author).	 Senator	 Kennedy	
and	 his	 staff	 compiled	“a	 draft	 of	 a	 draft”	 of	 the	 Affordable	 Health	 Choices	 Act	 before	 the	 draft	
produced	 for	 the	 HELP	 Committee	 was	 issued.	 Ceci	 Connolly,	 Kennedy Readies Health-Care Bill,	
waSh. PoSt,	June	6,	2009,	at	A3	(quoting	Kennedy	spokesman	Anthony	Coley).	One	commentator,	
noting	the	incompleteness	of	the	measure,	wrote	that	Democrats	had	released	“most	of”	their	health	
care	 bill.	 Ezra	 Klein,	 The Senate HELP Committee Releases (Most of) Its Health Reform Bill,	waSh. 
PoSt.Com	 (June	 9,	 2009),	 http://voices.washingtonpost.com/ezra-klein/2009/06/the_senate_help
_committee_rele.html.
	 113.	 A	 Summary	 of	 the	 Key	 Provisions	 of	 the	 HELP	 Committee’s	 Proposal,	 add.	 to	 Letter	
from	Douglas	W.	Elmendorf,	Dir.,	Cong.	Budget	Office,	to	Sen.	Edward	M.	Kennedy	(June	15,	2009),	
available at	 http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/103xx/doc10310/06-15-health
choicesact.pdf.
	 114.	 Sheryl	 Gay	 Stolberg,	 Capital Holds Breath as He Crunches Numbers,	 n.y. timeS,	 Nov.	
17,	2009,	at	A1.
	 115.	 Id.
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drafters	then	added	more	details	and	fine-tuned	the	existing	language,116	releasing	
an	amendment	to	the	chairman’s	mark	on	July	2,	2009.117	The	new	language	scaled	
back	 subsidies	 and	 included	 a	 public	 option	 called	 the	 Community	 Health	
Insurance	Option,	to	be	run	by	the	Department	of	Health	and	Human	Services	and	
offered	 through	 the	 exchanges.118	 These	 changes	 won	 a	 more	 palatable	 estimate	
from	the	CBO.119

¶34	Markup	occurred	between	June	17	and	July	14,	2009,	during	which	approx-
imately	 five	 hundred	 amendments	 were	 made.120	 The	 final	 vote	 on	 the	 HELP	
Committee’s	bill	was	held	on	July	15,	2009,	but	the	legislation,	titled	the	Affordable	
Health	Choices	Act,	was	not	reported	until	months	later,	on	September	17,	2009,	
by	which	time	it	had	been	numbered	Senate	bill	1679.	It	went	to	the	floor	without	
a	committee	report.121

¶35	The	Senate	Finance	Committee’s	work	was	distinguished	by	two	conversa-
tions	that	took	place	as	it	tried	to	complete	the	bill,	as	well	as	by	its	long	delay	in	
finally	 reporting	 one.	 The	 first	 conversation	 was	 between	 a	 group	 of	 three	
Democratic	senators—Finance	Committee	chairman	Max	Baucus,	Jeff	Bingaman,	
and	 Kent	 Conrad—and	 three	 Republican	 senators—Mike	 Enzi,	 Chuck	 Grassley,	
and	Olympia	Snowe.	This	“group	of	six”	met	throughout	the	late	spring,	summer,	
and	 early	 fall	 of	 2009	 but	 could	 not	 reach	 an	 agreement.122	 Despite	 the	 group’s	
failure,	 some	 of	 the	 ideas	 it	 generated	 were	 incorporated	 into	 the	 Finance	
Committee	 bill.123	 There	 is	 no	 official	 record	 of	 their	 discussions,	 which	 were	
apparently	conversational	in	nature,	though	they	were	covered	in	the	press.	Senator	
Grassley	is	said	to	have	tweeted	about	some	of	the	meetings	after	they	were	held,	
raising	the	titillating	prospect	that	social	media	could	now	be	a	source	of	legislative	
history.124

¶36	 Baucus	 was	 not	 only	 talking	 with	 senators	 across	 the	 aisle,	 he	 was	 also	
negotiating	 with	 the	 pharmaceutical	 industry	 with	 the	 blessing	 of	 the	 White	

	 116.	 David	 M.	 Herszenhorn	 &	 Robert	 Pear,	 Democrats Work to Pare Cost of Health Care Bill,	
n.y. timeS,	June	17,	2009,	at	A15;	Letter	from	Douglas	W.	Elmendorf,	supra	note	113,	at	[4].
	 117.	 [Unnumbered	S.	Amend.],	111th	Cong.	(2009)	(on	file	with	author).
	 118.	 Id.	 at	 §	 3106;	 see also	 Jackie	 Calmes,	 Revisions to Health Bill Are Unveiled by Democrats,	
n.y. timeS,	July	3,	2009,	at	A16.
	 119.	 A	 Preliminary	 Analysis	 of	 the	 HELP	 Committee’s	 Health	 Insurance	 Coverage	
Provisions,	 add.	 to	 Letter	 from	 Douglas	W.	 Elmendorf,	 Dir.,	 Cong.	 Budget	 Office,	 to	 Sen.	 Edward	
M.	Kennedy	(July	2,	2009),	available at	http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/104xx
/doc10431/07-02-helpltr.pdf.	See also	Calmes,	supra	note	118.
	 120.	 SinClaiR,	supra	note	9,	at	188.
	 121.	 Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 Health Care Bill Passes First Test on Capitol 
Hill,	n.y. timeS,	July	16,	2009,	at	A1;	Bill Summary & Status, 111th Congress (2009–2010), S.1679, All 
Congressional Actions,	 thomaS,	 http://thomas.loc.gov/cgi-bin/bdquery/z?d111:SN01679:@@@X	
(last	visited	Feb.	17,	2013).
	 122.	 According	 to	 a	 Finance	 Committee	 time	 line	 on	 the	 health	 care	 law’s	 passage,	 the	
group	met	thirty-one	times,	for	a	total	of	sixty	hours,	between	June	18,	2009,	and	September	14,	2009.	
Health Care Reform from Conception to Final Passage,	supra	note	109.	See also	David	M.	Herszenhorn	
&	Robert	Pear,	Health Policy Is Carved Out at Table for 6,	n.y. timeS,	July	28,	2009,	at	A1.
	 123.	 Senator	 Baucus	 stated	 that	 his	 chairman’s	 mark	 was	 largely	 based	 on	 the	 group’s	 dis-
cussions.	156	Cong. ReC.	S1823	(daily	ed.	Mar.	23,	2010).
	 124.	 Perry	 Bacon	 Jr.,	 Back in Iowa, Grassley Is the Talk of the Town Halls,	 waSh. PoSt,	 Aug.	
15,	2009,	at	A3.
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House.125	On	June	20,	2009,	President	Obama	announced	a	deal	between	the	phar-
maceutical	 industry	and	Senator	Baucus	for	an	$80	billion	commitment	to	make	
drugs	more	affordable	 for	older	Americans	and	 to	reduce	 the	price	 tag	of	health	
care	reform.126	The	deal	was	not	completely	altruistic—the	drug	companies	were	
promised	that	health	care	reform	would	not	involve	government-negotiated	prices	
of	drugs	or	the	importation	of	drugs	from	Canada.127	In	a	similar	deal,	the	White	
House	 also	 negotiated	 with	 hospital	 associations	 for	 $155	 billion	 in	 savings.128	
Neither	the	full	 terms	of	 these	deals	nor	any	record	of	 them	was	made	public,129	
though	apparently	their	provisions	did	have	an	impact	on	the	Finance	Committee’s	
health	care	bill.130

¶37	The	Finance	Committee	also	had	the	unfortunate	distinction	of	taking	the	
most	time	to	produce	its	bill,	as	its	work	dragged	on	into	September	after	a	conten-
tious	summer	during	which	public	support	for	the	health	care	overhaul	fell	precipi-
tously.131	Unable	to	reach	an	agreement	through	the	group	of	six,	Senator	Baucus	
ended	 the	negotiations	and	 finally	 introduced	a	 chairman’s	mark	 for	health	 care	
legislation.	This	version	enjoyed	three	incarnations	before	it	was	considered	by	the	
committee.	 First,	 a	 Baucus	 draft	 proposal	 was	 circulated	 when	 President	 Obama	
spoke	on	the	health	care	issue	before	a	joint	session	of	Congress	on	September	9,	
2009.132	A	week	later,	on	September	16,	Baucus	introduced	a	chairman’s	mark,	the	
America’s	Healthy	Future	Act	of	2009.133	This	met	with	withering	criticism	not	only	
from	health	care	reform	opponents	but	from	proponents	as	well,	who	protested	the	
legislation	for	not	covering	enough	people	and	not	providing	a	public	option.134	A	

	 125.	 StaFF oF the waShington PoSt, landmaRk: the inSide StoRy oF ameRiCa’S new health-
CaRe law and what it meanS FoR uS all	19–22	(2010).
	 126.	 Drug Makers Agree to Offer Medicare Discounts,	n.y. timeS,	June	21,	2009,	at	A20.
	 127.	 David	 D.	 Kirkpatrick,	 White House Affirms Deal on Drug Cost,	 n.y. timeS,	 Aug.	 6,	 2009,	
at	A1.
	 128.	 David	 M.	 Herszenhorn,	 Democrats Divide over a Proposal to Tax Health Benefits,	 n.y. 
timeS,	July	9,	2009,	at	A19.	Hospitals	and	pharmaceutical	companies	were	not	the	only	groups	that	
offered	 concessions	 for	 promises	 about	 what	 the	 eventual	 health	 care	 bill	 would	 contain.	 Insurers	
agreed	to	end	rate-setting	practices	that	charged	higher	rates	to	sick	people	if	the	legislation	required	
all	Americans	to	carry	insurance.	Robert	Pear,	Insurers Offer to Soften a Key Rate-Setting Policy,	n.y. 
timeS,	 Mar.	 25,	 2009,	 at	 B1.	 Walmart	 apparently	 agreed	 not	 to	 oppose	 provisions	 mandating	 that	
employers	cover	workers	as	long	as	it	was	not	required	to	pay	part	of	the	cost	of	workers	on	Medicaid.	
David	M.	Herszenhorn	&	Sheryl	Gay	Stolberg,	Health Deals Could Harbor Hidden Costs,	n.y. timeS,	
July	8,	2009,	at	A1.
	 129.	 The	 Huffington Post	 claimed	 to	 have	 a	 memo	 detailing	 the	 deal	 with	 drug	 manufactur-
ers,	although	it	was	said	to	have	been	obtained	from	an	unnamed	lobbyist	who	received	a	copy	from	
an	unnamed	participant	in	the	negotiations.	Ryan	Grim,	Internal Memo Confirms Big Giveaways in 
White House Deal with Big Pharma,	huFFington PoSt	(updated	May	25,	2011),	http://www.huffington
post.com/2009/08/13/internal-memo-confirms-bi_n_258285.html.
	 130.	 For	 example,	 an	 attempt	 to	 require	 drug	 manufacturers	 to	 provide	 steeper	 discounts	
on	 drugs	 offered	 under	 Medicare	 was	 rejected	 in	 the	 Finance	 Committee.	 Robert	 Pear	 &	 Jackie	
Calmes,	Senate Panel Rejects Bid to Add Drug Discount,	n.y. timeS,	Sept.	25,	2009,	at	A18.
	 131.	 SinClaiR,	supra	note	9,	at	191.
	 132.	 Sheryl	 Gay	 Stolberg	 &	 Jeff	 Zeleny,	 Obama, Armed with Details, Challenges Congress,	
n.y. timeS,	Sept.	10,	2009,	at	A1.
	 133.	 See	 Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 Senator Unveils Bill to Overhaul U.S. Health 
Care,	n.y. timeS,	Sept.	17,	2009,	at	A1.
	 134.	 SinClaiR,	supra	note	9,	at	192.
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week	later,	Baucus	introduced	an	amended	version	that	increased	the	number	of	
people	covered.135	Again,	none	of	these	chairman’s	mark	versions	of	the	bill	were	
included	on	THOMAS	or	are	available	through	GPO.

¶38	Committee	markup	began	on	September	22,	2009,	with	members	having	
to	contend	with	564	proposed	amendments.136	The	committee’s	work	was	com-
pleted	in	the	early	morning	hours	of	October	2,	but	the	vote	was	postponed	until	
after	 the	 CBO	 completed	 its	 analysis	 of	 the	 legislation,	 which	 was	 published	 on	
October	7.137	Finally,	on	October	13,	the	full	committee	voted	to	report	out	Senate	
bill	1796,	the	America’s	Healthy	Future	Act,	along	with	a	committee	report.138

¶39	Senate	bill	1796	included	elements	common	to	its	predecessors.	Individuals	
would	 be	 required	 to	 obtain	 insurance.139	 Those	 in	 lower	 and	 middle	 income	
brackets	could	do	so	through	nonprofit	cooperatives	and	would	have	the	benefit	of	
subsidies.140	Medicaid	would	be	expanded	to	cover	those	with	the	lowest	incomes.141	
Larger	employers	would	be	penalized	if	their	employees	received	insurance	through	
the	cooperatives,	and	tax	credits	would	be	available	to	some	employers	to	provide	
employee	insurance.142	One	of	the	means	to	pay	for	the	bill	was	a	tax	on	plans	with	
premiums	above	$8000	for	 individuals	and	$21,000	for	 families,	one	of	 the	pro-
posal’s	 most	 controversial	 provisions—though	 the	 premium	 limit	 was	 $5000	
higher	for	retirees	and	those	in	high-risk	professions.143	Other	funding	came	from	
limiting	flex	plan	spending	accounts	to	$2500	and	fees	on	segments	of	the	medical	
industry.144	Perhaps	 the	most	 significant	 feature	of	 the	Finance	Committee’s	bill	
was	what	it	did	not	contain—a	public	option.	Democratic	senators	had	attempted	
to	 include	 one,	 but	 their	 proposals	 were	 voted	 down	 with	 the	 assistance	 of	
Chairman	Baucus,	who	did	not	believe	the	public	option	could	muster	 the	sixty	
votes	necessary	for	passage	on	the	Senate	floor.145

	 135.	 Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 Parties Clash on Long-Awaited Day for Health 
Bill,	n.y. timeS,	Sept.	23,	2009,	at	A21.
	 136.	 David	 M.	 Herszenhorn,	 Shepherding a Bill with 564 Amendments,	 n.y. timeS,	 Sept.	 21,	
2009,	at	A16.
	 137.	 Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 Finance Panel Wraps Up Its Work on Health 
Care Bill,	n.y. timeS,	Oct.	3,	2009,	at	A16;	Letter	 from	Douglas	W.	Elmendorf,	Dir.,	Cong.	Budget	
Office,	to	Sen.	Max	Baucus	(Oct.	7,	2009),	available at	http://www.cbo.gov/sites/default/files/cbofiles
/ftpdocs/106xx/doc10642/10-7-baucus_letter.pdf.	The	text	of	the	amended	bill	was	not	available	until	
almost	a	week	after	 the	version	was	approved.	David	M.	Herszenhorn,	1,502 Pages of Details,	n.y. 
timeS,	Oct.	20,	2009,	at	A22.
	 138.	 S. ReP. no. 111-89	 (2009).	 Only	 one	 Republican,	 Olympia	 Snowe,	 voted	 in	 favor.	
Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 A Senate Health Bill Gains with One Republican Vote,	 n.y. 
timeS,	Oct.	14,	2009,	at	A1.
	 139.	 Letter	from	Douglas	W.	Elmendorf,	supra	note	137,	at	2.
	 140.	 Id.;	Landmark Health Care Overhaul,	supra	note	49,	at	13-6.
	 141.	 Letter	from	Douglas	W.	Elmendorf,	supra	note	137,	at	4.
	 142.	 Id.
	 143.	 David	 M.	 Herszenhorn	 &	 Robert	 Pear,	 Congress Split on a Health Tax on Costly Plans,	
n.y. timeS,	Oct.	13,	2009,	at	A1;	Pear	&	Herszenhorn,	supra	note	137.
	 144.	 Landmark Health Care Overhaul,	 supra	 note	 49,	 at	 13-9.	 Abortion	 was	 a	 contentious	
issue	as	well.	Robert	Pear,	Panel Rejects Tighter Abortion Limits in Health Bill,	n.y. timeS,	Oct.	1,	2009,	
at	A21.
	 145.	 David	 M.	 Herszenhorn,	 Counting Votes,	 n.y. timeS,	 Sept.	 30,	 2009,	 at	 A20;	 Robert	 Pear	
&	Jackie	Calmes,	Senators Battle over Two Public Insurance Proposals and Reject Both,	n.y. timeS,	Sept.	
30,	2009,	at	A18.
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¶40	After	the	Senate	committee	bills	were	both	finally	reported	out	to	the	floor,	
Senate	Majority	Leader	Harry	Reid	led	the	effort	by	prominent	Democratic	sena-
tors	and	the	White	House	 to	merge	 the	HELP	and	Finance	Committee	bills	 into	
one.	The	path	Reid’s	bill	would	have	to	take	to	passage	in	the	Senate	is	only	fully	
understandable	with	a	basic	primer	on	that	chamber’s	rules.	

¶41	On	paper,	the	Senate	lacks	many	of	the	procedural	mechanisms	to	expedite	
floor	debate	that	House	leaders	enjoy.	Senate	rules,	compared	to	those	of	the	House,	
are	extraordinarily	brief,	and	those	rules	that	do	exist	favor	individual	action	at	the	
expense	of	majoritarian	control.146	Senators	can	engage	in	unlimited	debate	and	are	
barely	limited	in	the	number	of	amendments	they	can	offer	to	legislation.147	There	
is	no	requirement	that	amendments	be	germane	to	the	legislation	they	alter,	nor	is	
there	any	priority	of	germane	amendments	over	those	that	are	not.148	Further,	the	
Senate	has	no	comparable	institution	to	the	House	Rules	Committee,	which	can	set	
rigid	limits	on	floor	debate.149	Combining	this	lack	of	control	with	the	superma-
jorities	needed	to	conduct	many	important	matters	of	business,	and	the	availability	
of	other	obstructionist	 tactics,	 small	minorities	of	 senators,	 and	 sometimes	 even	
individual	senators,	have	the	potential	to	frustrate	legislation	they	oppose	by	grind-
ing	the	chamber’s	work	to	a	halt.150

¶42	The	rule	that	had	the	greatest	effect	on	the	Senate’s	consideration	of	Reid’s	
bill,	 as	 with	 any	 contentious	 matter	 before	 that	 chamber,	 was	 Rule	 XXII,	 which	
governs	cloture,	or	how	debate	can	be	closed.151	Again,	the	Senate’s	rules	generally	
empower	each	member	with	the	right	to	speak	for	an	unlimited	amount	of	time,	a	
power	that	can	be	used	to	obstruct	consideration	of,	or	filibuster,	a	measure.152	This	
right	 can	 only	 be	 circumscribed	 on	 debatable	 questions	 by	 the	 invocation	 of		
cloture—a	 vote	 to	 limit	 debate	 to	 no	 more	 than	 thirty	 hours—which	 requires	 a	
supermajority	of	sixty	votes.153	Cloture	also	has	the	effect	of	limiting	amendments	
to	the	bill	under	consideration.	Only	amendments	submitted	before	cloture	may	be	
considered	and,	of	these,	only	those	that	are	germane	to	the	legislation.154

¶43	Typically,	two	invocations	of	cloture	are	necessary	to	get	to	a	vote	on	a	bill.	
The	first	is	for	closing	debate	on	a	motion	to	proceed	that	calls	a	bill	up	for	consid-
eration.	The	 second	 is	 for	 closing	debate	on	 the	bill	 itself.155	The	Senate’s	 voting	

	 146.	 Matthew	 Mantel,	 Researching House and Senate Rules and Procedures,	 24	 legal 
ReFeRenCe SeRviCeS Q.,	nos.	3/4,	2005,	at	67,	77.
	 147.	 RiddiCk & FRumin,	supra	note	105,	at	1311.
	 148.	 Steven	 S.	 Smith	 &	 Marcus	 Flathman,	 Managing the Senate Floor: Complex Unanimous 
Consent Agreements Since the 1950s,	14	legiS. Stud. Q.	349,	358	(1989).
	 149.	 oleSzek,	supra	note	15,	at	243.
	 150.	 A	 practice	 perhaps	 best	 popularized	 by	 the	 climax	 to	 the	 movie	 mR. Smith goeS to 
waShington	(Columbia	Pictures	1939).
	 151.	 Standing Rules of the Senate R. xxii,	 in	 Senate manual, S. doC. no. 112-1,	 at	 20–22	
(2011).
	 152.	 RiChaRd S. beth & valeRie heitShuSen, Cong. ReSeaRCh SeRv., Rl30360, FilibuSteRS 
and ClotuRe in the Senate	 1	 (2012),	 available at	 http://www.senate.gov/CRSReports/crs-publish
.cfm?pid=%270E%2C*PLW%3D%22P%20%20%0A.
	 153.	 Id.	at	9,	12.
	 154.	 Id.	at	14.
	 155.	 Id.	 at	 10.	 A	 filibuster	 of	 a	 motion	 to	 proceed	 is	 less	 effective	 than	 a	 filibuster	 of	 a	
bill	 because	 the	 former	 does	 not	 allow	 amendments	 to	 the	 motion.	 However,	 it	 does	 provide	 an	
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duality	 creates	 a	 complexity	 for	 researchers.	 The	 motion	 to	 proceed	 is	 focused	
solely	on	procedure.	Following	this	vote,	the	battle	over	the	substance	of	the	bill,	
such	as	modifying	it	with	germane	and	nongermane	amendments,	runs	until	the	
cloture	motion	vote	closes	it	off.	Knowing	where	the	battle	over	substance	begins	
and	ends	helps	screen	out,	or	otherwise	put	 into	context,	hours	of	debate	 that	a	
researcher	must	comb	through	for	legislative	history.

¶44	Given	the	united	Republican	opposition	to	Democratic	health	care	legisla-
tion,	Reid	would	have	to	make	sure	his	proposal	could	count	on	the	votes	of	all	
fifty-eight	 Democrats	 and	 the	 two	 independent	 senators	 who	 caucused	 with	
them—no	 easy	 task	 considering	 there	 were	 disagreements	 on	 such	 complicated	
matters	as	the	public	option,	employer	mandates,	taxing	high-priced	plans,	and	the	
need	to	keep	the	legislation’s	price	tag	below	the	President’s	$900	billion	limit.156	
This	reality	narrowed	what	form	the	final	proposal	could	take,	since	one	unhappy	
senator	could	derail	the	entire	bill.	It	also	shaped	the	debate	that	would	take	place	
and	the	information	that	would	be	generated	from	it.

¶45	Majority	Leader	Reid’s	proposal	was	unveiled	on	November	18,	2009,	after	
the	 CBO	 provided	 an	 estimate	 of	 its	 cost.157	 The	 legislation	 included	 a	 tax	 on	
“Cadillac	health	plans,”	had	less	restrictive	provisions	regarding	abortion,	and	was	
less	punitive	to	those	who	did	not	obtain	insurance.158	In	addition,	this	legislation	
was	paid	for,	in	part,	through	a	tax	on	elective	cosmetic	surgery;	fees	on	insurance	
companies,	makers	of	medical	devices,	 and	drug	companies;	 and	by	delaying	 its	
implementation	to	2014,	a	year	later	than	the	House	bill.159	The	Reid	proposal	was	
cheaper	than	the	House’s	version—$821	billion	over	ten	years	versus	$1.03	trillion	
over	 that	 same	 time	 frame—but	 would	 also	 leave	 several	 million	 more	 people	
uninsured.160	Unlike	 the	Finance	Committee	bill,	 it	 contained	a	public	option,	a	
modified	version	of	the	Community	Health	Insurance	Option	from	HELP’s	Senate	
bill	1679	with	an	opt-out	provision	for	states	that	did	not	wish	to	participate.161	
The	 Reid	 proposal	 did	 not	 become	 a	 new	 piece	 of	 legislation	 but	 rather	 was	
inserted	 as	 an	 amendment	 to	 an	 existing	 one.	With	 this	 decision,	 the	 legislative	
history	of	health	care	merged	with	that	of	the	Service	Members	Home	Ownership	
Tax	Act	of	2009.

¶46	 The	 association	 between	 these	 unrelated	 bills	 is	 inexplicable	 without	 an	
understanding	of	a	“cut	and	paste”	procedure	used	to	forge	the	necessary	chamber	
agreement—“amendment	between	the	houses.”	In	the	House,	the	procedure	works	

opportunity	to	delay	that	might	influence	the	Senate	to	move	on	to	other	business.	Judy SChneideR, 
Cong. ReSeaRCh SeRv., Rl30850, minoRity RightS and Senate PRoCeduReS	 3	 (2005),	 available at	
http://assets.opencrs.com/rpts/RL30850_20050822.pdf.
	 156.	 David	 M.	 Herszenhorn,	 Merging the Senate Bills,	 n.y. timeS,	 Oct.	 20,	 2009,	 at	 A22;	
David	M.	Herszenhorn	&	Robert	Pear,	Reid Decision Yields No Unity on Public Option,	n.y. timeS,	
Oct.	28,	2009,	at	A20.	
	 157.	 Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 Senate Leaders Unveil Measure on Health Care,	
n.y. timeS,	Nov.	19,	2009,	at	A1.
	 158.	 Robert	 Pear,	 Senate Health Bill Covers Fewer than House Version, but Would Cost Less,	
n.y. timeS,	Nov.	20,	2009,	at	A24.
	 159.	 Id.
	 160.	 Id.
	 161.	 S. amend. 2786,	155	Cong. ReC.	S11,607,	S11,628–30	(daily	ed.	Nov.	19,	2009).
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like	this:	the	House	first	passes	its	own	bill,	then	it	takes	up	a	Senate	bill,	strikes	that	
bill’s	 text,	 and	 replaces	 it	 with	 the	 House	 bill’s	 language.162	 The	 Senate	 can	 then	
accept	the	House	version	of	its	bill,	make	amendments	of	its	own,	and	send	it	back	
to	 the	 House,	 or	 it	 can	 go	 into	 conference	 to	 hammer	 out	 differences	 with	 the	
House.	Alternatively,	the	two	chambers	can	keep	sending	the	legislation	back	and	
forth	until	complete	agreement	is	achieved,	avoiding	a	conference	altogether.	The	
process	is	similar	in	the	Senate.

¶47	For	example,	earlier	in	the	111th	Congress,	House	bill	1586	started	off	as	a	
bill	 to	 tax	 bonuses	 received	 by	 recipients	 of	 the	 Troubled	 Asset	 Relief	 Program	
(TARP).163	After	 the	Senate	received	 it,	 text	below	the	enacting	clause	was	struck	
and	replaced	by	the	FAA	Air	Transportation	Modernization	and	Safety	Improvement	
Act.164	This	was	returned	to	the	House,	which	made	amendments	of	its	own,165	and	
sent	it	back	to	the	Senate,	which	amended	it	again	and	returned	it	to	the	House.166	
The	 House	 agreed	 with	 the	 Senate	 amendments,	 and	 the	 bill	 was	 sent	 on	 to	 the	
President	to	be	signed	into	law.167	Though	it	is	typical	to	select	a	bill	on	the	same	
subject	passed	by	the	other	chamber,	examples	such	as	this	one	demonstrate	that	
there	is	no	requirement	to	do	so.

¶48	 Amendment	 between	 the	 houses,	 also	 known	 as	 ping-ponging,	 is	 the	
increasingly	 common,	 some	 would	 even	 argue	 exclusive,	 method	 through	 which	
chamber	differences	are	now	resolved.168	There	are	numerous	reasons	for	its	popu-
larity.	Avoiding	conferences	with	select	panels	from	the	House	and	Senate	provides	
the	 chamber	 leadership	more	control,	 and	affords	 lawmakers	 the	opportunity	 to	
decide	what	provisions	can	be	kept	in,	kept	out,	or	added.169	In	the	Senate,	request-

	 162.	 This	 has	 been	 described	 as	 a	 “hook-up”	 procedure.	 elizabeth RybiCki, Cong. ReSeaRCh 
SeRv., R41003, amendmentS between the houSeS: PRoCeduRal oPtionS and eFFeCtS	3	n.6	(2010),	
available at	http://assets.opencrs.com/rpts/R41003_20100104.pdf.
	 163.	 H.R.	 1586,	 111th	 Cong.	 (as	 introduced	 in	 House,	 Mar.	 18,	 2009),	 available at	 http://
www.gpo.gov/fdsys/pkg/BILLS-111hr1586ih/pdf/BILLS-111hr1586ih.pdf.
	 164.	 H.R.	 1586,	 111th	 Cong.	 (as	 engrossed	 in	 Senate,	 Mar.	 22,	 2010),	 available at	 http://
www.gpo.gov/fdsys/pkg/BILLS-111hr1586eas/pdf/BILLS-111hr1586eas.pdf.
	 165.	 Aviation	 Safety	 and	 Investment	 Act	 of	 2010,	 H.R.	 1586,	 111th	 Cong.	 (as	 engrossed	
as	 amendment	 in	 House,	 Mar.	 25,	 2010),	 available at	 http://www.gpo.gov/fdsys/pkg/BILLS
-111hr1586eah/pdf/BILLS-111hr1586eah.pdf.
	 166.	 H.R.	 1586,	 111th	 Cong.	 (as	 passed	 by	 House	 and	 Senate),	 available at	 http://www.gpo
.gov/fdsys/pkg/BILLS-111hr1586enr/pdf/BILLS-111hr1586enr.pdf.
	 167.	 Pub.	 L.	 No.	 111-226,	 124	 Stat.	 2389	 (2010).	 This	 is	 the	 strangely	 named	 “________	 Act	
of	________”	discussed	in	Renata	E.B.	Strause	et	al.,	How Federal Statutes Are Named,	105	law libR. 
J.	7,	25,	2013	law libR. J.	1,	¶	33.
	 168.	 An	 excellent	 description	 of	 the	 procedures	 and	 increased	 popularity	 of	 amendments	
between	 the	houses	 is	 found	 in	Walter	 J.	Oleszek,	Whither the Role of Conference Committees, or Is 
It Wither?,	 legiS. StudS. SeCt. newSl.	 (Jan.	 2010),	 http://www.apsanet.org/~lss/Newsletter/jan2010
/Oleszek.pdf	(last	visited	Jan.	1,	2013).	One	commentator	has	suggested	that	the	conference	commit-
tee	is	endangered:	“While	it	is	too	early	to	declare	House-Senate	conferences	as	extinct	as	the	dodo,	it	
is	not	too	early	to	move	them	onto	the	parliamentary	endangered-species	list.”	Donald	Wolfensberger,	
Have House-Senate Conferences Gone the Way of the Dodo?,	 wilSon CtR.	 (Apr.	 28,	 2008),	 http://
www.wilsoncenter.org/publication/have-house-senate-conferences-gone-the-way-the-dodo.	 Another	
wrote,	“Don’t	expect	to	see	any	more	conference	committees	on	controversial	party-line	bills.	Ever.”	
Jeff	Davis,	The Other Reason to Skip Conference	(Jan.	5,	2010,	10:18	a.m.),	new RePubliC,	http://www
.tnr.com/blog/the-treatment/the-other-reason-skip-conference.
	 169.	 See	Davis,	supra	note	168;	Wolfensberger,	supra	note	168.
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ing	a	conference	committee	with	the	House	requires	unanimous	consent.	 If	 that	
unanimity	does	not	exist,	opponents	of	a	bill	have	many	opportunities	to	frustrate	
getting	to	that	stage.170

¶49	What	this	reliance	on	amendment	between	the	houses	means	for	research-
ers	is	that	one	of	the	most	important	documents	of	legislative	history,	the	confer-
ence	 committee	 report,	 may	 not	 be	 available.	 It	 also	 means	 that	 the	 legislative	
histories	of	two	different	bills	intersect,	and	the	researcher	has	to	be	aware	of	this	
junction	 to	 follow	 the	 detours.	 Staying	 on	 track	 may	 not	 be	 a	 problem	 in	 cases	
where	the	bill	used	for	the	ping-ponging	has	the	same	subject	matter.171	But	when	
it	 does	 not,	 amendment	 between	 the	 houses	 may	 detour	 the	 unwary	 researcher	
onto	unanticipated	and	unwanted	paths.

¶50	For	the	health	care	legislation,	Majority	Leader	Reid	used	a	vehicle	with	a	
completely	different	subject	matter,	and	those	unfamiliar	with	congressional	deci-
sion	making	may	want	to	know	why.	For	a	bill	to	be	considered	by	the	Senate,	it	
must	 be	 on	 the	 Senate	 Calendar	 of	 Business	 or	 be	 brought	 into	 consideration	
through	unanimous	consent,172	something	again	impossible	to	achieve	without	full	
chamber	agreement.	At	the	time	Reid	was	preparing	the	blended	health	care	bill,	
the	Senate	had	a	handful	of	House	bills	available	to	use	for	an	amendment	between	
the	 houses	 on	 the	 Senate	 Calendar	 of	 Business,	 including	 House	 bill	 3962,	 the	
House’s	 health	 care	 bill,173	 and	 House	 bill	 3590,	 the	 Service	 Members	 Home	
Ownership	Tax	Act	of	2009.

¶51	At	this	point,	it	is	worth	noting	that	House	bill	3962	was	never	referred	to	
a	Senate	committee.	While	Senate	rules	provide	that	House	bills	go	to	the	Senate	
committee	with	jurisdiction	for	review	after	two	readings,	there	are	exceptions	to	
this	procedure.	If	a	senator	objects	to	further	proceedings	on	the	bill	after	two	read-
ings,	the	legislation	bypasses	committee	review	and	goes	on	the	Senate	Calendar	of	
Business,	where	 it	 can	be	 called	up	 for	 floor	 consideration.174	That	was	 the	 case	
with	both	House	bill	3590	and	House	bill	3962.

¶52	The	main	attraction	of	using	House	bill	3590	(as	opposed	to	the	House’s	
health	 care	 bill)	 was	 that	 it	 was	 obsolete	 by	 the	 time	 Majority	 Leader	 Reid	 was	
blending	the	Senate	health	care	bills.	 Its	 tax	credits	 for	service	persons	had	been	
included	 in	 the	 Worker,	 Homeownership,	 and	 Business	 Assistance	 Act	 of	 2009,	
which	had	already	been	passed	by	Congress	and	signed	by	the	President	almost	two	

	 170.	 See	Oleszek,	supra	note	168,	at	[5]–[10].
	 171.	 For	 example,	 in	 2004,	 the	 House	 and	 Senate	 were	 working	 on	 a	 spending	 bill	 for	 the	
Department	of	Homeland	Security.	The	House	measure	was	House	bill	4567.	The	Senate’s	was	Senate	
bill	2537.	After	the	House	passed	its	version,	the	Senate	took	it,	struck	its	language,	inserted	that	of	
Senate	bill	2537,	passed	it,	and	sent	it	back	to	the	House.	Homeland Bill Sheds Some Baggage,	in	2004	
CQ almanaC	2-26,	2-28	to	2-29	(Jan	Austin	ed.,	2005).
	 172.	 betSy PalmeR, Cong. ReSeaRCh SeRv., 98-429, the Senate’S CalendaR oF buSineSS	 1	
(2008),	available at	http://assets.opencrs.com/rpts/98-429_20080711.pdf.
	 173.	 See	155	Cong. ReC.	S11,382	(daily	ed.	Nov.	16,	2009).
	 174.	 miChael l. koemPel, Cong. ReSeaRCh SeRv., RS22299, RouteS to the Senate FlooR: 
Rule xiv and unanimouS ConSent	 2–3	 (2005),	 available at	 http://www.llsdc.org/attachments
/wysiwyg/544/CRS-RS22299.pdf.	A	House	bill	can	also	be	put	on	the	Senate	calendar	through	unani-
mous	consent.	Id.	at	4.
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weeks	earlier.175	When	 it	came	time	to	select	 the	health	care	“vehicle”	 legislation,	
Reid	 believed	 House	 bill	 3590	 was	 a	“non-controversial”	 choice	 for	 amendment	
between	the	houses.176	Therefore	the	original	text	of	House	bill	3590	was	struck	and	
replaced	with	the	Reid	health	care	proposal,	Senate	amendment	2786.177

¶53	This	act	of	legislative	expediency	is	an	example	of	the	perils	that	an	amend-
ment	between	the	houses	poses	 to	 the	unwary	researcher	of	 legislative	history.	 It	
creates	the	illusion	that	one	bill	emerged	from	the	other	and	that	their	histories	are	
related—that	 is,	 that	 the	 PPACA	 originated	 from	 the	 Service	 Members	 Home	
Ownership	 Tax	 Act—an	 illusion	 enabled	 by	 no	 less	 an	 authority	 the	 Library	 of	
Congress’s	THOMAS	database.178	Furthermore,	it	obscures	the	fact	that	the	original	
content	 of	 the	 Service	 Members	 Home	 Ownership	 Tax	 Act	 actually	 did	 pass.	
Because	the	Service	Members	Home	Ownership	Tax	Act	became	intertwined	with	
health	care,	it	requires	more	sophisticated	searching	to	divine	its	actual	fate.179

¶54	Once	Reid	had	a	vehicle	to	use,	the	first	phase	of	its	consideration	went	rela-
tively	smoothly.	On	November	21,	cloture	on	the	motion	to	proceed	passed	on	a	
party-line	vote.	Majority	Leader	Reid	then	called	up	his	amendment	to	House	bill	
3590,	and	the	process	moved	on	to	a	debate	of	the	proposal.180	The	second	cloture	
vote,	effectively	ending	debate	on	Reid’s	bill,	would	prove	to	be	more	of	a	hurdle	

	 175.	 Pub.	L.	No.	111-92,	123	Stat.	2984.
	 176.	 “[B]asically,	 we	 needed	 a	 non-controversial	 House	 revenue	 measure	 to	 proceed	 to,	 so	
that	is	why	we	used	the	Service	Members	Home	Ownership	Tax	Act.	It	wasn’t	more	complicated	than	
that.”	E-mail	from	Kate	Leone,	Senior	Health	Counsel,	Office	of	Sen.	Harry	Reid,	to	author	(Apr.	21,	
2011,	3:25	P.m.)	(on	file	with	author).	The	importance	of	H.R.	3590’s	status	as	a	revenue	measure	is	
due	 to	 the	constitutional	 requirement	 that	 such	bills	originate	 in	 the	House.	RobeRt keith & bill 
heniFF JR., Cong. ReSeaRCh SeRv., Rl33030, the budget ReConCiliation PRoCeSS: houSe and Senate 
PRoCeduReS	68	(2005),	available at	http://assets.opencrs.com/rpts/RL33030_20050810.pdf.	It	has	also	
been	 suggested	 that	 the	 choice	 may	 have	 been	 made	 to	 create	 a	 facade	 through	 which	 Democrats	
would	 appear	 to	 be	 voting	 for	 something	 more	 popular	 than	 health	 care,	 i.e.,	 veterans	 benefits.	
SinClaiR,	supra	note	9,	at	201–02.	However,	at	least	one	witness	to	the	events	doubted	this	interpreta-
tion.	Letter	from	Sen.	Arlen	Specter	to	author	(Feb.	20,	2012)	(on	file	with	author).
	 177.	 S. amend. 2786,	155	Cong. ReC.	S11,607	(daily	ed.	Nov.	19,	2009).
	 178.	 See	 Bill Summary & Status, 111th Congress (2009–2010), H.R.3590, All Congressional 
Actions,	thomaS,	http://thomas.loc.gov/cgi-bin/bdquery/z?d111:HR03590:@@@X	(last	visited	Jan.	
11,	 2013).	 THOMAS	 gives	 a	 chronological	 record	 of	 a	 bill’s	 progress	 through	 Congress	 in	 its	“Bill	
Summary	 &	 Status”	 view.	A	 researcher	 of	 H.R.	 3590	 following	 this	 record	 would	 begin	 with	 H.R.	
3590’s	initial	incarnation	as	a	bill	providing	tax	credits	for	homeownership	for	service	members	and	
end	with	the	PPACA	as	passed	into	law.
	 179.	 For	 example,	 THOMAS	 reports	 that	 House	 bill	 3590	 became	 the	 vehicle	 for	 health	
care,	but	it	also	shows	that	similar	legislation,	Senate	bill	1728,	the	Service	Members	Home	Ownership	
Tax	Act	of	2009;	House	bill	3573,	the	Call	to	Service	Homebuyer	Credit	Act	of	2009;	and	House	bill	
3780,	 the	Service	Members’	Homebuyer	Tax	Credit	Extension	Act	2009,	all	died	 in	committee.	Bill 
Summary & Status, 111th Congress (2009–2010), S.1728,	thomaS,	http://hdl.loc.gov/loc.uscongress
/legislation.111s1728	(last	visited	Jan.	21,	2013);	Bill Summary & Status, 111th Congress (2009–2010), 
H.R.3573,	 thomaS,	 http://hdl.loc.gov/loc.uscongress/legislation.111hr3573	 (last	 visited	 Jan.	 21,	
2013);	Bill Summary & Status, 111th Congress (2009–2010), H.R.3780,	thomaS,	http://hdl.loc.gov
/loc.uscongress/legislation.111hr3780	(last	visited	Jan.	21,	2013).	OpenCongress.org	and	Govtrack.us	
also	show	all	this	legislation	as	having	died	(and	in	only	some	cases	show	it	as	linked	to	the	health	care	
bill).	The	confusion	created	the	impression	that	the	service	person	tax	credit	extension	legislation	had	
not	passed;	my	colleague	Lyndsey	Steussy	was	able	to	find	that	the	tax	credit	extension	had	passed	by	
using	the	text	of	one	of	the	failed	bills	as	terms	for	a	search	in	the	U.S. Code.
	 180.	 155	Cong. ReC.	S11,967	(daily	ed.	Nov.	21,	2009).
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than	the	first.	Democrats	unhappy	with	the	legislation’s	initial	form	were	unwilling	
to	block	its	path	to	consideration,	but	they	threatened	to	filibuster	if	changes	were	
not	 made.181	 Reid	 had	 to	 have	 the	 support	 of	 each	 one	 to	 get	 to	 a	 vote.	 While	
Republicans	had	not	dug	in	their	heels	to	fight	the	motion	to	proceed,	hoping	to	
tarnish	vulnerable	Democrats	by	forcing	them	to	vote	in	a	way	that	could	be	char-
acterized	as	a	substantive	vote	for	the	health	care	bill,	they	would	not	be	so	accom-
modating	 with	 the	 next	 cloture	 motion,	 and	 they	 were	 united	 in	 their	
opposition.182

¶55	 Senate	 consideration	 of	 House	 bill	 3590	 as	 amended	 proceeded	 on	 two	
parallel	 tracks.	 The	 first	 was	 a	 traditional	 one,	 involving	 floor	 debate	 and	 votes	
recorded	in	the	Congressional Record.	THOMAS	lists	506	offered	amendments	to	
Majority	 Leader	 Reid’s	 amendment	 to	 House	 bill	 3590—Senate	 amendment	
2786—suggesting	 a	 vigorous	 effort	 to	 alter	 the	 bill’s	 final	 form	 on	 the	 Senate	
floor.183	 But	 this	 number	 is	 deceptive.	 In	 actuality,	 only	 a	 tiny	 fraction	 of	 these	
amendments	has	any	significance	to	the	PPACA’s	legislative	history.184	The	ability	
to	separate	the	few	relevant	amendments	from	the	many	immaterial	ones	requires	
an	 understanding	 of	 how	 the	 Senate	 regulates	 its	 floor	 debate	 through	 uniform	
consent	agreements	(UCAs).185

¶56	A	UCA	allows	senators	to	temporarily	waive	existing	rules	and	make	new	
ones,	creating	a	structure	for	debate	that	might	not	otherwise	exist.186	For	example,	
UCAs	can	be	used	to	set	debate	time	limits	and	the	number	and	type	of	amend-
ments	that	can	be	offered	during	floor	consideration	of	a	bill.187	They	arise	from	
negotiation,	 usually	 between	 the	 majority	 and	 minority	 leadership.	 Since	 any	
objecting	senator	can	derail	these	agreements,	discussions	can	include	individual	
senators	with	a	keen	interest	in	the	debate	as	well.188	As	the	products	of	negotiation,	
UCAs	 involve	 the	 same	processes	 as	 any	 contract—give	 and	 take,	quid	pro	quo,	
benefit,	and	cost.	The	complexities	in	arranging	them	often	require	several	UCAs	
during	 debate	 rather	 than	 any	 one	 comprehensive	 agreement.189	Whatever	 their	
form,	 “they	 are	 formally	 recorded	 in	 the	 Congressional Record,	 the	 [Senate]	
Calendar of Business,	and	the	Senate Journal.”190

	 181.	 SinClaiR,	supra	note	9,	at	202–03.
	 182.	 Oleszek	&	Oleszek,	supra	note	17,	at	269.
	 183.	 Amendments for H.R.3590,	 thomaS,	 http://thomas.loc.gov/cgi-bin/bdquery/z?d111:
h.r.03590:	(click	on	“Amendments”	link)	(last	visited	Jan.	15,	2013).
	 184.	 Determining	 the	 number	 of	 amendments	 actually	 considered	 and	 rejected	 or	 passed	
requires	 an	 analysis	 of	 THOMAS’s	“All	 Congressional	 Actions	 with	 Amendments”	 view	 for	 H.R.	
3590.	Bill Summary & Status, 111th Congress (2009–2010), H.R.3590, All Congressional Actions with 
Amendments,	 thomaS,	 http://thomas.loc.gov/cgi-bin/bdquery/z?d111:HR03590:@@@S	 (last	 vis-
ited	Jan.	15,	2013).
	 185.	 PalmeR,	supra	note	107,	at	1.
	 186.	 Id.	 See also	 valeRie heitShuSen, Cong. ReSeaRCh SeRv., 98-310, Senate unanimouS 
ConSent agReementS: Potential eFFeCtS on the amendment PRoCeSS	 (2009),	 available at	 http://
www.fas.org/sgp/crs/misc/98-310.pdf;	walteR J. oleSzek, Cong. ReSeaRCh SeRv., Rl33939, the RiSe 
oF Senate unanimouS ConSent agReementS	1–2	(2008),	available at	https://opencrs.com/document
/RL33939/.
	 187.	 RiddiCk & FRumin,	supra	note	105,	at	1311.
	 188.	 oleSzek,	supra	note	15,	at	232–33.
	 189.	 Id.	at	236–37.
	 190.	 Id.	at	236.
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¶57	Given	that	Democrats	and	Republicans	were	polarized	on	the	health	care	
issue,	agreement	on	any	UCA	seems	incredible.	But	the	impetus	for	UCAs	is	that	
they	 expedite	 the	 business	 of	 the	 Senate,	 especially	 consideration	 of	 a	 bill.	 Their	
appeal,	 even	 for	 those	 opposing	 the	 legislation,	 is	 that	 they	 create	 predictability	
where	none	would	otherwise	exist,	guaranteeing	senators	that	they	will	be	heard	on	
a	matter.	Once	concluded,	they	are	enforceable	and	can	be	changed	only	by	unani-
mous	consent.191

¶58	Thus,	both	parties	reached	a	UCA	after	the	cloture	vote	and	before	adjourn-
ing	on	November	21,	2009,	and	they	continued	to	do	so	on	a	nearly	daily	basis	until	
December	14,	2009.192	These	UCAs	set	debate	time	 limits	and	determined	which	
amendments	would	be	considered,	usually	allowing	for	debate	on	an	amendment	
offered	by	a	Democratic	senator,	which	was	set	off	by	a	side-by-side	amendment	or	
a	motion	offered	by	a	Republican	senator.193	A	key	component	to	these	agreements	
was	 that	 an	 amendment	 could	 only	 pass	 if	 it	 had	 a	 sixty-vote	 majority.194	 These	
agreements	 were	 beneficial	 for	 both	 sides.	 Democrats	 were	 able	 to	 get	 the	 bill	
debated	 and	 amended	 in	 a	 form	 guaranteed	 to	 reach	 the	 sixty	 votes	 needed	 for	
cloture.	Republicans	were	given	the	chance	to	voice	their	concerns	and	draw	dis-
tinctions	 between	 themselves	 and	 their	 opponents	 concerning	 a	 bill	 that	 they	
believed	was	losing	public	support.195

¶59	While	the	UCAs	limited	which	amendments	could	be	considered,	senators	
offered	additional	ones	for	symbolic	purposes.	This	practice	accounts	for	the	vast	
majority	of	amendments	proposed	during	the	Senate	debate	on	Reid’s	amendment	
to	House	bill	3590.	All	of	those	amendments	not	covered	by	UCAs	were	ordered	to	
lie	on	the	table	as	soon	as	they	were	introduced	and	had	no	parliamentary	standing	
at	all.

¶60	From	a	legislative	history	perspective,	the	challenge	with	the	Senate	amend-
ments	to	Majority	Leader	Reid’s	own	amendment	to	House	bill	3590	is	separating	
the	handful	covered	by	the	UCAs	from	the	hundreds	that	had	no	effect	on	the	leg-
islation.	THOMAS	is	the	best	source	for	this	task,	but	the	researcher	should	not	be	
deceived	by	the	“Amendments”	link	on	the	Bill Summary and Status	web	page.196	
This	 leads	 to	 a	 full	 list	 of	 all	 amendments	 offered,	 with	 no	 distinction	 between	

	 191.	 oleSzek,	supra	note	186,	at	2.
	 192.	 The	 major	 UCAs	 governing	 debate	 and	 amendment	 of	 H.R.	 3590	 can	 be	 found	 at	 155	
Cong. ReC.	S11,977	(daily	ed.	Nov.	21,	2009),	155	Cong. ReC.	S12,016	(daily	ed.	Nov.	30,	2009),	and	
155	Cong. ReC.	S12,090	(daily	ed.	Dec.	1,	2009).	Many,	but	not	all,	of	the	UCAs	were	reported	in	the	
Daily Digest	for	the	day	they	were	agreed	upon.
	 193.	 SinClaiR,	supra	note	9,	at	204.
	 194.	 The	 rationale	 behind	 the	 sixty-vote	 requirement	 is	 that	 it	 allows	 bill	 proponents	 to	
avoid	 obstacles	 created	 by	 cloture,	 i.e.,	 the	 inability	 to	 vote	 on	 a	 measure	 through	 a	 failure	 to	 end	
debate	as	well	as	the	time	requirements	to	get	to	that	vote	even	if	cloture	is	achieved.	There	are	incen-
tives	 for	opponents	 to	agree	 to	 this	 term.	They	are	assured	of	 the	supermajority	requirement	 for	a	
final	vote	and	often	are	granted	the	right	to	offer	competing	proposals	for	debate	and	vote.	megan 
Suzanne lynCh, Cong. ReSeaRCh SeRv., Rl34491, unanimouS ConSent agReementS eStabliShing a 
60-vote thReShold FoR PaSSage oF legiSlation in the Senate	2	(2008),	available at	https://opencrs
.com/document/RL34491/.
	 195.	 See	Oleszek	&	Oleszek,	supra	note	17,	at	269.
	 196.	 See, e.g.,	 Bill Summary & Status, 111th Congress (2009–2010), H.R.3590,	 thomaS,	
http://hdl.loc.gov/loc.uscongress/legislation.111hr3590	(last	visited	Jan.	13,	2013).
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amendments	 allowed	 by	 UCAs	 and	 those	 that	 were	 not.	 The	 link	 for	 “All	
Congressional	Actions	with	Amendments”	has	a	 time	 line	with	the	amendments	
that	were	debated	and	voted	upon.	In	addition,	pending	amendments	and	votes	are	
also	included	in	the	Congressional Record Daily Digest	for	the	days	when	they	were	
before	the	Senate.197

¶61	The	fragile	truce	on	side-by-side	amendments	began	to	unravel	over	dif-
ficulties	in	reaching	a	UCA	for	a	motion	by	Senator	Mike	Crapo	of	Idaho	to	com-
mit	 the	 bill	 to	 the	 Senate	 Finance	 Committee.198	 The	 agreement	 completely	 fell	
apart	on	December	16,	2009,	when	Republican	Senator	Tom	Coburn	insisted,	as	a	
delaying	tactic,	that	a	lengthy	amendment	by	Independent	Senator	Bernie	Sanders	
for	a	public	option	be	read	on	the	floor.199	The	process	of	amending	the	bill	on	the	
floor	of	the	Senate	had	come	to	an	end.

¶62	A	second	deliberative	 track	was	taking	place	elsewhere	and	was	arguably	
more	important.	This	included	negotiations	between	Majority	Leader	Reid,	repre-
sentatives	from	the	White	House,	and	a	group	of	ten	senators—five	moderates	and	
five	 liberals.200	 The	 satisfaction	 of	 the	 moderates	 was	 key,	 as	 they	 had	 not	 been	
completely	happy	with	the	bill	that	had	been	reported	to	the	floor.	Over	the	course	
of	December,	provisions	began	 to	be	added	or	eliminated	 to	placate	 the	 recalci-
trants.	In	some	cases	it	was	to	please	a	single	senator.	The	Senate’s	public	option	
was	dropped	due	to	opposition	from	Senators	Joe	Lieberman	and	Ben	Nelson.201	A	
compromise	to	allow	persons	between	the	ages	of	55	and	64	to	buy	into	Medicare	
was	 likewise	 jettisoned	 due	 to	 Senator	 Lieberman’s	 opposition.202	 Opposition	 to	
funding	the	proposal	 through	taxes	on	elective	cosmetic	surgery	 led	 to	a	change	

	 197.	 For	 example,	 the	 Daily Digest	 for	 November	 30,	 2009,	 lists	 as	 pending	 the	 Reid	
Amendment	No.	2786,	the	Mikulski	Amendment	No.	2791	to	the	Reid	Amendment,	and	a	McCain	
motion	to	commit	H.R.	3590	to	the	Committee	on	Finance.	155	Cong. ReC.	D1373	(daily	ed.	Nov.	30,	
2009).	The	Daily Digest	for	December	3,	2009,	notes	that	the	Mikulski	Amendment	passed	(61	to	39)	
and	the	McCain	motion	was	withdrawn	after	a	negative	vote	(42	to	58).	155	Cong. ReC.	D1395	(daily	
ed.	 Dec.	 3,	 2009).	 That	 same	 day	 an	 additional	 amendment	 was	 unanimously	 approved—Bennet	
Amendment	No.	2826.	Another—Murkowski	Amendment	No.	2836—was	 rejected	 (41	 to	59)	and	
withdrawn.	The	Reid	amendment	was	still	pending,	as	were	Whitehouse	Amendment	No.	2870	and	
a	motion	by	Orrin	Hatch	to	commit	the	bill	to	the	Finance	Committee.	Id.
	 198.	 Republicans	 complained	 that	 Democrats	 were	 blocking	 consideration	 of	 amend-
ments,	 as	did	Senator	Chuck	Grassley:	“On	 this	 side	of	 the	aisle,	we	have	been	waiting	 for	 a	 long	
period	 of	 time	 to	 vote	 on	 some	 amendments	 that	 are	 now	 before	 the	 Senate,	 such	 as	 the	 Crapo	
motion	which	would	send	the	bill	back	to	committee	to	take	out	the	tax	increases	that	are	in	it.”	155	
Cong. ReC.	S12,878	(daily	ed.	Dec.	10,	2009).

Democrats	objected	that	Republicans	were	the	ones	stalling.	“How	many	times	do	we	have	
to	ask	for	permission	to	call	amendments	for	a	vote,	run	into	objections	from	the	Republican	side,	
and	then	hear	the	speech:	Why	aren’t	you	voting	for	amendments?”	155	Cong. ReC.	S12,981	(daily	
ed.	Dec.	11,	2009)	(statement	of	Senator	Dick	Durbin).
	 199.	 Sanders	 was	 outraged:	“We	 have	 two	 wars,	 we	 have	 global	 warming,	 we	 have	 a	 $12	 tril-
lion	national	debt,	and	the	best	the	Republicans	can	do	is	try	to	bring	the	U.S.	Government	to	a	halt	
by	forcing	a	reading	of	a	700-page	amendment.”	155	Cong. ReC.	S13,290	(daily	ed.	Dec.	16,	2009).
	 200.	 SinClaiR,	 supra	 note	 9,	 at	 203;	 E.J.	 Dionne	 Jr.,	 Editorial,	 The Best Holiday Gift: The 
Senate Must Pass the Health Bill by Year’s End,	waSh. PoSt,	Dec.	7,	2009,	at	A19.
	 201.	 David	 M.	 Herszenhorn,	 Things That Changed, and Stayed the Same,	 n.y. timeS,	 Dec.	
21,	2009,	at	A22.
	 202.	 Carl	 Hulse	 &	 Robert	 Pear,	 Senate Democrats Likely to Drop Medicare Expansion,	 n.y. 
timeS.Com	(Dec.	15,	2009),	http://www.nytimes.com/2009/12/15/health/policy/15health.html.
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that	taxed	“indoor	tanning	services”	instead.203	Senator	Nelson	won	a	major	conces-
sion	limiting	abortion	coverage.204	Under	the	agreement	with	Nelson,	states	could	
choose	to	prohibit	abortion	coverage	in	the	insurance	markets,	or	exchanges,	where	
most	health	plans	would	be	sold.	But	if	a	health	plan	did	cover	the	procedure,	sub-
scribers	would	have	to	make	two	separate	monthly	premium	payments:	one	for	all	
insurance	coverage	except	for	the	abortion	coverage	and	one	for	the	abortion	cov-
erage.205	Finally,	concessions	were	made	to	benefit	the	states	of	individual	lawmak-
ers.206	 In	 two	 of	 the	 more	 famous	 examples,	 Ben	 Nelson’s	 Nebraska	 and	 Mary	
Landrieu’s	Louisiana	won	substantial	Medicaid	dollars.207

¶63	 Ultimately,	 the	 modifications	 made	 off	 the	 floor	 were	 combined	 into	 a	
manager’s	 package—Senate	 amendment	 3276—introduced	 by	 Majority	 Leader	
Reid	on	December	19,	2009.208	To	close	down	debate	and	start	the	clock	running	
toward	a	final	vote,	Reid	presented	three	successive	cloture	motions:	one	to	close	
debate	on	the	manager’s	amendment;	one	to	close	debate	on	his	original	amend-
ment,	Senate	amendment	2786;	and,	finally,	one	on	the	amended	House	bill	3590	
itself.209	 Setting	 the	 Senate	 on	 the	 path	 toward	 the	 final	 votes	 on	 the	 bill	 and	 its	
amendments	also	created	some	curious	legislative	history	minutiae.

¶64	 Immediately	 after	 the	 cloture	 motions,	 Reid	 made	 a	 number	 of	 amend-
ments:	Senate	amendment	3280,	a	motion	to	commit,	which	required	the	Finance	
Committee	to	report	back	on	the	bill	in	two	days	after	enactment;	Senate	amend-
ment	3281,	which	changed	that	deadline	to	one	day;	and	Senate	amendment	3282,	
which	changed	it	to	“immediately.”210	These	amendments	had	no	substantive	value	
but	 had	 the	 significant	 procedural	 effect	 of	 “filling	 the	 amendment	 tree.”	 An	
amendment	 tree	 is	 one	 of	 several	 diagrams	 in	 Riddick	 and	 Frumin’s	 Senate 
Procedure	 that	 shows	 different	“slots”	 which	 determine	 the	 order	 of	 precedence	
governing	which	amendments	can	be	heard	when	one	is	disposed	of	under	specific	
circumstances.211	 Filling	 the	 slots	 limits	 any	 further	 amendments	 from	 being	
offered	and	serves	as	another	control	on	floor	action	that	the	Senate	rules	otherwise	
lack.212	The	Senate	majority	leader,	given	his	or	her	right	to	priority	in	recognition	

	 203.	 Robert	 Pear,	 Negotiating to 60 Votes, Compromise by Compromise,	 n.y. timeS,	 Dec.	 20,	
2009,	at	A37.
	 204.	 David	 M.	 Herszenhorn	 &	 Carl	 Hulse,	 Hopes Dim, G.O.P. Still Vows to Fight Health Bill,	
n.y. timeS.Com	(Dec.	21,	2009),	http://www.nytimes.com/2009/12/21/health/policy/21health.html.
	 205.	 Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 Democrats Face New Challenges in Merging Bills,	
n.y. timeS,	Dec.	22,	2009,	at	A1.
	 206.	 Robert	 Pear,	 Buried in Health Bill, Very Specific Beneficiaries,	 n.y. timeS,	 Dec.	 21,	 2009,	
at	A1.
	 207.	 The	 deals	 were	 derided	 in	 the	 press	 and	 by	 Republicans	 with	 epithets	 such	 as	 the	
“Cornhusker	 Kickback”	 and	 the	 “Louisiana	 Purchase.”	 See, e.g.,	 Dana	 Milbank,	 Looking Out for 
Number One (Hundred Million),	waSh. PoSt,	Dec.	22,	2009,	at	A2.
	 208.	 155	 Cong. ReC.	 S13,490	 (daily	 ed.	 Dec.	 19,	 2009).	 Republicans	 insisted	 that	 the	 bill	
be	read	on	the	Senate	floor,	which	took	seven	hours.	Shailagh	Murray	&	Lori	Montgomery,	Deal on 
Health Bill Is Reached: Democrats Win over Nelson, GOP Senate Leader Calls Measure a “Monstrosity,”	
waSh. PoSt,	Dec.	20,	2009,	at	A1.
	 209.	 155	Cong. ReC.	at	S13,477–78	(daily	ed.	Dec.	19,	2009).
	 210. Id.	at	13,478.
	 211.	 See, e.g.,	RiddiCk & FRumin,	supra	note	105,	at	74.
	 212.	 See	 ChRiStoPheR m. daviS, Cong. ReSeaRCh SeRv., RS22854, Filling the amendment 
tRee in the Senate	2	(2008),	available at	https://opencrs.com/document/RS22854/.
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on	the	chamber	floor,	can,	and	often	does,	fill	the	amendment	tree	for	procedural	
purposes,213	as	Senator	Reid	did	in	the	health	care	debate.	Researchers	should	be	
aware	of	these	amendments	because	although	they	are	symbolic,	they	do	appear	in	
the	record	 just	 like	any	other	pending	amendment	 to	be	voted	upon.214	Further,	
they	serve	as	a	signpost	that	changes	from	the	floor	were	limited.215

¶65	The	three	cloture	votes	fell	into	place	as	Christmas	neared.	Senate	amend-
ment	 3276	 passed	 on	 December	 22;216	 Senate	 amendment	 2786	 passed	 on	
December	23;217	and	House	bill	3590	finally	passed	on	December	24.218	One	of	the	
final	 acts	 of	 housekeeping	 was	 to	 rename	 the	 bill	 the	 Patient	 Protection	 and	
Affordable	Care	Act.219

¶66	 Conventional	 legislative	 history	 would	 suggest	 that	 the	 next	 step	 in	 the	
consideration	of	the	health	care	bill	would	be	a	conference	committee.	The	com-
mittee	report	from	the	conference	committee	would	then	be	one	of	the	most	val-
ued	 documents	 of	 legislative	 history,	 particularly	 because	 it	 would	 provide	 a	
statement	of	the	conferees’	views	of	the	legislation	and	why	certain	provisions	were	
added,	changed,	or	deleted.

¶67	As	has	been	noted,	however,	the	conference	committee	is	not	the	only	device	
through	which	agreement	between	 the	houses	can	be	obtained,	nor	 is	 it	 the	most	

	 213.	 Id.	 The	 import	 of	 the	 tactic	 was	 not	 lost	 on	 Republicans,	 as	 an	 exchange	 between	
Senator	Coburn	and	the	Senate’s	presiding	officer	showed:

Mr.	COBURN.	Mr.	President,	reserving	the	right	to	object,	and	I	do	not	intend	to	object,	but	
I	want	to	make	a	parliamentary	inquiry	prior	to	us	doing	that.	And	the	inquiry	is	this:	Based	on	
the	second-degree	amendments	just	filed	by	the	majority	leader,	as	well	as	the	elimination	of	their	
language,	is	it,	in	fact,	the	effect	that	no	other	amendments	will	be	allowed	on	this	bill?

The	PRESIDING	OFFICER.	There	are	no	available	amendment	slots	at	this	time.
Mr.	 COBURN.	 Further	 in	 my	 parliamentary	 inquiry,	 if	 there	 were	 amendments	 available,	

could	they	be	filed	on	this	bill?
Mr.	REID.	I	am	sorry,	I	could	not	hear	my	friend.
Mr.	COBURN.	If,	in	fact,	amendments	were	available,	could	amendments	be	filed	to	this	bill	

and	made	pending?
I	will	restate	my	inquiry	to	the	Chair.	Is	it,	in	fact,	a	fact	that	because	of	the	filling	of	the	tree	

by	the	majority	leader,	the	opportunity	to	amend	the	bill	before	us	will	be	limited?
The	PRESIDING	OFFICER.	The	Senator	is	correct.

155	Cong. ReC.	S13,478–79	(daily	ed.	Dec.	19,	2009).
Republicans	were	not	completely	 thwarted	 from	trying	 to	offer	amendments.	Senator	 Jim	

DeMint	made	an	unsuccessful	motion	to	suspend	the	rules	to	offer	an	amendment	banning	the	trad-
ing	of	earmarks	for	votes.	155	Cong. ReC.	S13,832–33	(daily	ed.	Dec.	23,	2009).
	 214.	 For	 example,	 Senate	 amendments 3277	 through	 3282,	 introduced	 on	 December	 19,	
2009,	appear	as	pending	in	the	Daily Digest	for	December	20,	2009.	155	Cong. ReC.	D1503	(daily	ed.	
Dec.	20,	2009).	Senate	amendments 3280, 3281,	and	3282	“fell”	with	the	vote	to	close	debate	on	Senate	
amendment	 2786	on	December	21,	while	the	others	remained	pending.	155	Cong. ReC.	D1506	(daily	
ed.	Dec.	21,	2009).	Senate	Amendment 3278	was	tabled	and	Senate	Amendment	3277	was	withdrawn	
on	December	22.	155	Cong. ReC.	S13,715–16	(daily	ed.	Dec.	22,	2009).	Senate	amendment 2878 was	
withdrawn	on	December	23.	155	Cong. ReC.	S13,833	(daily	ed.	Dec.	23,	2009).
	 215.	 Reid	 filled	 the	 tree	 on	 December	 22	 to	 pass	 his	 manager’s	 amendment	 and	 quickly	
refilled	it	after	the	vote.	155	Cong. ReC.	S13,716	(daily	ed.	Dec.	22,	2009).	See also	Oleszek	&	Oleszek,	
supra	note	17,	at	271.
	 216.	 155	Cong. ReC.	S13,716	(daily	ed.	Dec.	22,	2009).
	 217.	 155	Cong. ReC.	S13,834	(daily	ed.	Dec.	23,	2009).
	 218.	 155	Cong. ReC.	S13,891	(daily	ed.	Dec.	24,	2009).
	 219.	 This	was	done	by	unanimous	consent.	Id.	at	S14,140.
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favored.220	In	the	case	of	health	care,	it	does	not	appear	to	have	been	seriously	consid-
ered	as	an	option.221	The	primary	reason	lay,	again,	with	the	contra-majoritarian	rules	
of	 the	Senate.	For	the	Senate	to	request	a	conference	and	appoint	conferees	would	
require	overcoming	potential	 filibusters,	giving	Republicans	more	opportunities	 to	
stall,	if	not	thwart,	the	legislation.222	Democrats	were	eager	to	pass	a	bill	as	soon	as	
possible,	preferably	by	the	President’s	State	of	the	Union	address	on	January	20,	2010,	
but	by	early	February	at	the	latest.223	So,	instead,	Democratic	congressional	 leaders	
and	White	 House	 officials	 met	 in	 what	 one	 article	 described	 as	 a	“substitute	 for	 a	
Congressional	conference	committee”	to	draft	a	proposal	that	could	pass	both	hous-
es.224	 The	 negotiations	 were	 held	 behind	 closed	 doors,	 which	 raised	 transparency	
concerns	and	meant	that	this	important	stage	would	leave	no	record	aside	from	what	
was	reported	in	the	press.225

Reconciliation

¶68	 Even	 had	 a	 conference	 committee	 been	 considered,	 a	 politically	 earth-
shattering	event	outside	of	Washington,	D.C.,	would	have	doomed	its	prospects	just	
as	 it	 threatened	 to	 derail	 health	 care	 reform	 as	 a	 whole.	 On	 January	 19,	 2010,	
Massachusetts	voters	elected	Republican	Scott	Brown	in	a	special	election	to	fill	the	
seat	 formerly	held	by	 the	 late	Democratic	Senator	Ted	Kennedy,	 subtracting	one	
crucial	vote	from	what	had	been	the	Democrats’	sixty-vote,	filibuster-proof	major-
ity.	Since	the	Democrats	had	no	hope	of	winning	any	Republican	support	for	their	
health	care	proposal,	Brown’s	election	cast	a	pall	on	the	health	care	bill’s	prospects	
for	passage.226	A	conference	committee,	which	had	been	unlikely	before,	was	now	
impossible.

¶69	Health	care	reform	was	not	dead	after	Scott	Brown’s	election,	but	it	was	on	
life	support.	There	were	procedural	options	for	moving	ahead,	 though	they	were	
limited.	 The	 easiest	 solution	 would	 be	 for	 the	 House	 to	 pass	 the	 Senate	 bill,	 but	
House	 Democrats	 were	 uneasy	 with	 several	 provisions	 in	 that	 legislation.227	
Another	option	was	to	strip	the	legislation	down	to	its	most	popular	components	
and	pass	those	either	individually	or	as	a	single	bill.228	Ultimately,	the	Democratic	
leadership,	concluding	that	giving	up	on	health	care	reform	would	be	more	politi-

	 220.	 See supra	¶	48.
	 221.	 David	M.	Herszenhorn,	Bypassing a Roadblock,	n.y. timeS,	Jan.	5,	2010,	at	A12.
	 222.	 Id.;	 see also	 elizabeth RybiCki, Cong. ReSeaRCh SeRv., RS20454, going to ConFeRenCe

in the Senate	(2011),	available at	http://www.senate.gov/CRSReports/crs-publish.cfm?pid=%270DP
%2BPLK%3E%23P%20%20%0A.
	 223.	 Shailagh	 Murray,	 Democrats Begin Their Last Talks on Health-Care Reform; Leaders Seek 
to Iron Out Major Policy Differences Within Party’s Ranks,	waSh. PoSt,	Jan.	6,	2010,	at	A2.
	 224.	 Robert	 Pear	 &	 Sheryl	 Gay	 Stolberg,	 Obama and Lawmakers Seek Accord on Overhaul,	
n.y. timeS,	Jan.	14,	2010,	at	A26.
	 225.	 C-SPAN	 requested	 to	 televise	 the	 health	 care	 negotiations,	 but	 the	 request	 was	 denied.	
See	Katharine	Q.	Seelye,	A Request to Open Up,	n.y. timeS,	Jan.	6,	2010,	at	A14.
	 226.	 Shailagh	 Murray,	 Democrats Reluctant to Move Forward with Senate Bill,	 waSh. PoSt,	
Jan.	21,	2010,	at	A1.
	 227.	 David	 M.	 Herszenhorn	 &	 Robert	 Pear,	 Democrats in Congress Put Lower Priority on 
Health Care Bill After G.O.P. Victory,	n.y. timeS,	Jan.	27,	2010,	at	A17.
	 228.	 See	 David	 M.	 Herszenhorn,	 Health Care, Step by Step,	 n.y. timeS,	 Jan.	 30,	 2010,	 at	 A14;	
Sheryl	Gay	Stolberg	&	David	M.	Herszenhorn,	Obama Weighs a Paring of Goals for a Health Bill,	n.y. 
timeS,	Jan.	21,	2010,	at	A1.
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cally	expensive	than	passing	expansive	legislation,	went	ahead	with	a	complicated	
but	often	used	parliamentary	practice	that	would	enable	them	to	avoid	the	sixty-
vote	obstacle	in	the	Senate—reconciliation,	an	optional	deficit	control	step	in	the	
congressional	budget	process	laid	out	in	the	Congressional	Budget	Act	of	1974.229

¶70	Understanding	reconciliation	and	its	effect	on	legislative	history	requires	a	
background	in	the	procedure	of	the	Congressional	Budget	Act.	By	May	15	of	every	
year,	Congress	 is	 required	 to	agree	upon	a	concurrent	 resolution,	 setting	 forth	a	
spending	blueprint	for	the	next	fiscal	year	and	at	least	the	following	four	years.230	
The	resolution	can	control	discretionary	spending—funding	for	authorized	federal	
activities	 for	 a	 specific	 year;	 for	 example,	 the	 programs	 of	 the	 Department	 of	
Agriculture	or	the	Environmental	Protection	Agency—by	setting	 limits	to	which	
the	appropriation	committees	should	adhere.	Alterations	in	direct	spending—that	
which	the	government	must,	under	law,	automatically	spend	each	year—are	han-
dled	differently.231	If	Congress	wants	to	bring	direct	spending	under	control,	it	can	
issue	instructions	in	the	concurrent	resolution	to	the	committees	with	jurisdiction,	
requiring	them	to	find	savings	of	a	certain	amount,	through	either	changes	in	exist-
ing	 law	 or	 tax	 increases.	 These	 committees	 report	 legislation	 to	 their	 chamber’s	
Budget	Committee,	which	bundles	them,	without	changes,	together	into	an	omni-
bus	reconciliation	bill.232

¶71	The	critical	point	about	reconciliation	legislation	is	that	in	both	chambers	
it	is	considered	under	slightly	different	rules	than	traditional	legislation.	The	rules	
for	House	consideration	limit	the	types	of	amendments	that	can	be	made.233	In	the	
Senate,	 amendments	 to	 reconciliation	 bills	 must	 be	 germane	 to	 budgetary	 mat-
ters.234	 More	 important,	 reconciliation	 has	 features	 that	 circumvent	 the	 Senate’s	
traditional	supermajority	requirements.	Closing	of	debate	on	a	reconciliation	bill	
is	not	a	debatable	motion	and	only	requires	a	simple	majority	to	pass.235	Further,	
debate	is	automatically	limited	in	the	Senate	to	twenty	hours.236

¶72	Reconciliation’s	relative	lack	of	procedural	obstructions	has	transformed	it	
from	 a	 step	 in	 the	 budgetary	 process	 into	 a	 major	 policy	 implementation	 tool.	
Since	 the	 Reagan	 administration,	 both	 Republican	 and	 Democratic	 Congresses	
have	 used	 reconciliation	 for	 laws	 tangentially	 related	 to	 the	 budget:	 Medicare	
reform,237	 portability	 of	 health	 insurance,238	 penalizing	 hospitals	 for	“dumping”	

	 229.	 David	 M.	 Herszenhorn,	 A Handy Road Map for the Final Weeks,	 n.y. timeS,	 Mar.	 8,	
2010,	at	A13.
	 230.	 bill heniFF JR. & JuStin muRRay, Cong. ReSeaRCh SeRv., Rl30297, CongReSSional 
budget ReSolutionS: hiStoRiCal inFoRmation	 1	 (2012),	 available at	 http://www.senate.gov/CRS
Reports/crs-publish.cfm?pid=%270E%2C*PLS2%23%20%20%20%0A.
	 231.	 Most	 direct	 spending	 is	 for	 entitlement	 programs,	 such	 as	 Social	 Security,	 Medicare,	
and	Medicaid.	It	also	includes	interest	on	the	national	debt.	Currently,	direct	spending	accounts	for	
most	of	the	federal	budget.	oleSzek,	supra	note	15,	at	51.
	 232.	 oleSzek,	supra	note	15,	at	76.
	 233.	 SinClaiR,	supra	note	9,	at	124.
	 234.	 Catherine	Fisk	&	Erwin	Chemerinsky,	The Filibuster,	49	Stan. l. Rev.	181,	216	(1996–1997).
	 235.	 keith & heniFF,	supra	note	176,	at	2.
	 236.	 Id.;	 Charles	 Tiefer,	 How to Steal a Trillion: The Uses of Laws About Lawmaking in 2001,	
17	J.l. & Pol.	409,	427	(2001).
	 237.	 Adam	 Clymer,	 House Is Critical of Medicare Plan by Senate Panel,	 n.y timeS,	 June	 20,	
1997,	at	A1.
	 238.	 Debra	 L.	 Dalton,	 COBRA Continuation Insurance: Is Pre-existing Coverage Under a 
Spouse’s Group Health Plan a Terminating Event?,	22	J. CoRP. l.	747,	751	(1997).
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emergency	room	patients	who	cannot	pay	for	care,239	and	the	tax	cuts	of	2001240	
and	2003.241	Understandably,	perceptions	of	reconciliation	change	depending	upon	
who	 is	 using	 it	 and	 who	 opposes	 its	 use.242	 For	 example,	 Senator	 Judd	 Gregg	
defended	 using	 reconciliation	 to	 allow	 drilling	 in	 the	 Arctic	 National	 Wildlife	
Refuge	in	2005:

Reconciliation	is	a	rule	of	the	Senate	set	up	under	the	Budget	Act.	It	has	been	used	before	
for	purposes	exactly	like	this	on	numerous	occasions.

The	fact	is,	all	this	rule	of	the	Senate	does	is	allow	a	majority	of	the	Senate	to	take	a	posi-
tion	and	pass	a	piece	of	legislation,	support	that	position.

Is	there	something	wrong	with	majority	rules?	I	don’t	think	so.243

Four	 years	 later,	 though,	 when	 his	 party	 was	 in	 the	 minority,	 Gregg	 decried	 the	
maneuver	in	no	uncertain	terms:	“If	you	are	going	to	talk	about	reconciliation,	you	
are	 talking	about	 something	 that	has	nothing	 to	do	with	bipartisanship;	 you	are	
talking	about	the	exact	opposite	of	bipartisanship.	You	are	talking	about	running	
over	 the	 minority,	 putting	 them	 in	 cement,	 and	 throwing	 them	 in	 the	 Chicago	
River.”244

¶73	The	use	of	reconciliation	with	health	care	would	necessarily	be	complex.	
The	same	version	of	legislation	has	to	be	passed	by	both	chambers	to	become	law,	
but	the	Democratic	House	was	unwilling	to	accept	the	Senate	version	of	PPACA,	
House	bill	3590,	“as	is,”	and	the	full	Senate	was	unlikely	to	muster	the	sixty	votes	to	
pass	any	changes	the	House	made	to	that	bill.	Therefore,	in	order	to	use	reconcilia-
tion,	 an	 entirely	 separate	 bill	 amending	 House	 bill	 3590	 had	 to	 be	 negotiated	
between	the	various	Democratic	constituencies	with	a	nod	toward	what	could	com-
mand	a	Senate	majority.245	Passage	required	something	of	a	procedural	dance:	the	
House	 would	 first	 pass	 House	 bill	 3590	 as	 received	 from	 the	 Senate.	 With	 both	
chambers	in	agreement	on	that	bill,	PPACA	would	be	eligible	to	be	presented	to	the	
President	for	his	signature.	Next	the	House	would	pass	the	reconciliation	legislation	
amending	the	PPACA,	send	it	to	the	Senate	for	a	majority	vote,	and,	if	it	passed,	it	
would	go	on	to	the	President	to	be	signed	as	well.246

¶74	If	reconciliation	provided	the	way	forward	for	passage	of	health	care,	it	also	
introduced	a	new	layer	of	complexity	to	ACA’s	legislative	history	by	adding	an	addi-
tional	 bill,	 with	 its	 own	 legislative	 history,	 to	 the	 process—House	 bill	 4872.247	

	 239.	 Spencer	 Rich,	 Emergency Room Access May Widen; Congress Would Forbid Hospitals to 
“Dump” the Poor, Uninsured,	waSh. PoSt,	Mar.	29,	1986,	at	A1.
	 240.	 Glenn	 Kessler	 &	 Helen	 Dewar,	 Tax Cut Hits Senate Snag; Angry Democrats Offer 
Amendments to Slow Bill’s Progress,	waSh. PoSt,	May	23,	2001,	at	A1.
	 241.	 David	 Firestone,	 $350 Billion, 100 Senators and, Oops, One Mistake,	 n.y. timeS,	 May	 13,	
2003,	at	A25.
	 242.	 Jackie	 Calmes,	 As Senate Majority Shifts, So Does View of a Procedural Power Play,	 n.y. 
timeS,	Feb.	25,	2010,	at	A21.
	 243.	 151	Cong. ReC.	4968	(2005).
	 244.	 155	 Cong. ReC.	 7388	 (2009).	 Senator	 Gregg’s	 about-face	 was	 noted	 by	 the	 press.	
See,	e.g., Ezra	Klein,	 Judd Gregg: “If You’ve Got 51 votes, You Win,”	waShingtonPoSt.Com	 (Feb.	26,	
2010,	 1:33	 P.m.),	 http://voices.washingtonpost.com/ezra-klein/2010/02/judd_gregg_if_youve_got
_51_vot.html.
	 245.	 SinClaiR,	supra	note	9,	at	215–16.
	 246.	 See	 Robert	 Pear	 &	 David	 M.	 Herszenhorn,	 Democrats Ask, Can This Health Care Bill Be 
Saved?,	n.y. timeS,	Feb.	6,	2010,	at	A9.
	 247.	 H.R.	 4872,	 111th	 Cong.	 (2010)	 eventually	 became	 the	 Health	 Care	 and	 Education	
Reconciliation	Act	of	2010,	Pub.	L.	No.	111-152,	124	Stat.	1029.
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Though	it	was	the	final	stage	in	the	procedure	used	to	pass	the	ACA,	the	history	of	
House	bill	4872,	or	the	HCERA,	actually	began	at	the	same	time	the	President	and	
Democrats	 in	 Congress	 were	 making	 their	 initial	 moves	 on	 health	 care	 a	 year	
earlier.

¶75	The	genesis	of	the	reconciliation	measure	began	with	the	budgetary	resolu-
tion	 that	 Congress	 had	 debated	 and	 passed	 in	 the	 spring	 of	 2009.248	 Senate	
Democrats	had	considered	using	reconciliation	as	a	means	to	pass	health	care,	but	
yielded	to	objections	that	this	would	ruin	any	chances	for	a	bipartisan	compromise	
and	deny	to	the	minority	party	any	input	on	health	care	legislation.249	Still,	House	
Democrats	 were	 unwilling	 to	 completely	 surrender	 reconciliation	 as	 a	 tool	 to	
achieve	health	care,	and	provisions	for	its	use	were	included	in	their	version	of	the	
concurrent	 resolution.250	 The	 resolution	 went	 to	 a	 joint	 conference,	 where	 the	
House’s	call	for	a	fallback	position,	in	case	a	bipartisan	compromise	could	not	be	
achieved,	won	out.251	The	concurrent	resolution	called	on	the	House	Energy	and	
Commerce,	Ways	and	Means,	and	Education	and	Labor	committees	to	each	come	
up	with	changes	in	law	that	would	reduce	the	deficit	by	$1	billion.252	These	recom-
mendations	were	to	be	submitted	to	the	House	Budget	Committee	by	October	15,	
2009.253	The	Senate	Finance	and	HELP	committees	were	under	a	like	charge,	being	
required	to	reduce	the	deficit	by	$1	billion	between	2009	and	2014.	Their	recom-
mendations	 were	 to	 be	 reported	 to	 the	 Senate	 Budget	 Committee,	 which	 would	
also	have	to	report	out	a	reconciliation	bill	by	October	15,	2009.254

¶76	The	concurrent	resolution’s	procedure	generated	the	only	conference	report	
in	 health	 care’s	 legislative	 history.	 Even	 as	 a	 conference	 report,	 it	 is	 not	 a	 helpful	
document	in	interpreting	health	care	legislation,	but	it	does	have	value	in	describing	
the	process	that	would	be	used	the	following	year	and	explaining	how	health	care	
came	 to	 be	 linked	 to	 higher	 education.255	 Besides	 health	 care,	 one	 of	 President	
Obama’s	early	signal	initiatives	was	reform	of	the	student	loan	program	for	higher	
education.	Controversial	even	for	members	in	the	President’s	own	party,	inclusion	
of	the	student	loan	program	in	reconciliation	ensured	that	it	too	could	get	through	
the	Senate,	where	it	had	powerful	opponents,	with	just	a	majority	vote.256

¶77	As	the	health	care	debate	crawled	along	through	the	spring,	summer,	and	
fall	of	2009,	the	procedural	mechanics	were	in	place	to	ensure	that	reconciliation	
remained	 an	 option.	 Two	 days	 before	 their	 deadline,	 the	 Ways	 and	 Means	 and	

	 248.	 S. Con. ReS. 13,	111th	Cong.	(2009).
	 249.	 John	 Harwood,	 Alternate Route: Bypassing the G.O.P.,	 n.y. timeS,	 Mar.	 16,	 2009,	 at	
A15.
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	 251.	 Lori	 Montgomery,	 Congress Approves Obama’s $3.4 Trillion Spending Blueprint,	 waSh. 
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	 254.	 Id.	§	201.
	 255.	 h.R. ReP. no. 111-89,	at	107–08	(2009).
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Education	 and	 Labor	 committees	 submitted	 their	 versions	 of	 House	 bill	 3200,	
passed	the	previous	summer,	to	the	Budget	Committee.257	These	were	reprinted	in	
the	Budget	Committee’s	report,	The Reconciliation Act of 2010,	issued	on	March	17,	
2010.258	This	is	the	report	listed	in	the	legislative	history	of	HCERA	in	Statutes at 
Large	 and	 published	 in	 U.S.C.C.A.N.259	 Its	 inclusion	 in	 the	 legislative	 history	 of	
health	 care	 is	 understandable,	 as	 it	 was	 the	 last	 traditional	 report	 issued	 on	 the	
health	 care	 legislation	and	conceivably	 could	 contain	 congressional	 views	on	 the	
final	form	of	the	legislation	that	passed.	Unfortunately,	it	does	not.

¶78	The	conference	report	actually	creates	a	serious	wrinkle	for	legislative	his-
tory	researchers	of	the	health	care	legislation	because	it	does	not	provide	any	sub-
stantive	analysis	of	the	legislation	or	reasoning	behind	the	committee’s	actions.	The	
purpose	of	the	Budget	Committee’s	report,	The Reconciliation Act of 2010,	is	simply	
to	comply	with	the	1974	Budget	Act	and	Senate	concurrent	resolution	13,	that	is,	
bundling	together	the	reconciliation	bills	sent	from	the	committees	authorized	to	
produce	them	under	the	resolution	and	transmitting	them	to	the	House	“without	
any	substantive	revision.”260	For	the	health	care	portion	of	the	report,	the	commit-
tee	merely	reprinted	the	reports	of	the	House	Ways	and	Means	and	Education	and	
Labor	committees	on	House	bill	3200,	 the	predecessor	of	 the	 final	House	health	
care	bill	 that	died	 in	 the	Senate,	House	bill	 3962.261	These	 reports	on	House	bill	
3200	had	no,	or	very	little,	relevance	to	the	version	of	House	bill	4872	that	was	voted	
on	 in	 the	House	and	Senate.	Consequently,	 the	House	Budget	Committee	report	
also	has	very	little	relevance	to	the	legislative	history	of	health	care	that	passed.	The	
House	Budget	Committee	could	not	 shape	 the	 reconciliation	bill,	but	 the	House	
Rules	 Committee	 certainly	 could,	 and	 this	 body	 became	 the	 conduit	 that	 took	
House	bill	4872	from	being	a	reincarnation	of	House	health	care	proposals	from	
the	previous	year	and	made	it	into	something	completely	different.

¶79	As	 it	 turned	 out,	 the	 actual	 language	 of	 House	 bill	 4872	 did	 not	 emerge	
from	 any	 committee.	 The	 reconciliation	 legislation	 was	 born	 from	 negotiations	
between	White	House	officials	and	Democratic	congressional	leaders,	again	work-
ing	outside	of	the	traditional	legislative	process.	Though	Democrats	would	rely	on	
their	majorities	for	success,	differences	between	party	factions,	especially	the	anti-
abortion	 and	 fiscal	 conservative	 blocs,	 influenced	 what	 they	 would	 be	 able	 to	
accomplish.262	President	Obama	helped	initiate	discussions	in	February	2010	with	
his	 proposal	 of	 what	 reconciliation	 should	 look	 like.263	 Negotiations	 continued	
throughout	early	March	as	the	House	leadership	assembled	the	necessary	votes	in	
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	 260.	 h.R. ReP. no. 111-443,	at	2	(2010).
	 261.	 Id.	at	6,	898.
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timeS,	Feb.	28,	2010,	at	A1.
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Plan,	n.y. timeS,	Feb.	23,	2010,	at	A1.
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their	chamber.	At	the	same	time,	drafters	sought	an	estimate	from	the	CBO	and	the	
Joint	Committee	on	Taxation	on	how	much	PPACA	would	cost.264

¶80	House	bill	4872	began	to	take	shape	through	amendments	published	by	the	
House	Rules	Committee.	The	 initial	version	of	 the	 reconciliation	 legislation	was	
unveiled	on	March	18,	2010,	as	an	“Amendment	in	the	Nature	of	a	Substitute.”265	
The	draft	contained	153	pages	of	changes	to	the	Senate	version	of	House	bill	3590,	
such	 as	 increased	 subsidies	 for	 exchange-offered	 insurance;	 a	 phaseout	 of	 the	
“doughnut	 hole”	 in	 Medicare’s	 drug	 benefit;	 a	 delay	 on	 the	 tax	 on	 expensive,	
employer-sponsored	plans;	inclusion	of	Medicare	tax	on	investment	income	above	
$200,000	 for	 joint	 returns	 and	 $250,000	 for	 individual	 returns;	 an	 information-
sharing	program	between	 the	Center	of	Medicaid	and	Medicare	Services	 (CMS)	
and	the	Internal	Revenue	Service	(IRS);	and	reinclusion	of	a	provision	from	House	
bill	3962	that	closed	a	loophole	in	a	biofuel	tax	subsidy.266	The	CBO	published	a	
draft	cost	estimate	the	same	day	the	amendment	went	public.267	Two	days	later,	the	
Rules	Committee	published	additional	and	final	changes	to	the	reconciliation	bill	
in	a	manager’s	amendment	titled	“Amendment	to	the	Amendment	in	the	Nature	of	
a	Substitute	to	House	Bill	4872.”268	This	included	additions,	deletions,	and	changes	
to	 some	 provisions	 already	 published	 in	 its	 predecessor—for	 example,	 a	 last-	
minute	 deal	 to	 address	 disparities	 in	 Medicare	 reimbursements	 to	 rural	 doctors	
and	hospitals,	 the	renaming	of	the	Medicare	tax	to	“Unearned	Income	Medicare	
Contribution,”	 the	 removal	 of	 the	 CMS-IRS	 information	 sharing	 program,	 and	
modification	of	some	of	the	tax	provisions.269	The	CBO	published	a	cost	estimate	
of	the	reconciliation	bill	as	revised	which	came	in	under	the	budget	target	set	for	
it.270	So	the	House	had	negotiated	its	fix	outside	of	the	floor	and	committee,	and	
now	a	Rules	Committee	resolution	would	bring	it	up	to	a	vote.

¶81	The	Rules	Committee	 issued	House	resolution	1203,	which	provided	for	
gutting	the	Budget	Committee’s	version	of	House	bill	4872	and	adding	the	agreed-
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Act	 of	 2010,	 Section-by-Section	 Analysis	 (Mar.	 18,	 2010),	 available at	 http://web.archive.org
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19,	2010,	at	A16.
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National	Academy	of	Science’s	 Institute	of	Medicine	 to	 study	geographical	disparities	 in	Medicare	
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those	disparities.	The	Senate	version	of	the	health	care	legislation	did	not	include	such	a	provision.
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upon	provisions	as	an	amendment	in	the	nature	of	a	substitute.271	The	actual	text	
of	 what	 would	 go	 into	 House	 bill	 4872	 was	 found	 in	 the	 accompanying	 report,	
House	report	111-448—Part	A	of	the	report	was	the	original	amendment	and	Part	
B	was	the	manager’s	amendment	to	the	amendment	in	Part	A.272	Under	the	Rules	
Committee’s	plan,	the	House	would	first	vote	to	concur	with	the	Senate	version	of	
PPACA	and,	if	that	passed,	would	immediately	move	on	to	the	House’s	reconcilia-
tion	package	in	House	bill	4872	under	a	closed	rule.273	Debate	was	limited	to	two	
hours,	divided	evenly	between	the	parties,	and	there	was	no	opportunity	to	make	
amendments.274	On	the	evening	of	March	21,	2010,	the	Senate	version	of	House	bill	
3590	 passed	 the	 House.275	 Previously	 approved	 by	 the	 Senate	 and	 now	 by	 the	
House,	 the	 bill	 was	 enrolled	 for	 the	 President’s	 signature.	 House	 bill	 4872	 was	
passed	 soon	 afterward	 and	 was	 engrossed	 for	 further	 action	 by	 the	 Senate.276	
Congress	had	now	essentially	passed	a	health	care	program,	but	the	process	was	not	
yet	over	because	the	fate	of	House	bill	4872	was	still	in	play,	even	if	its	outcome	was	
not	in	doubt.

¶82	While	reconciliation	was	politically	expedient	for	health	care	reform	advo-
cates,	it	presented	some	procedural	pitfalls	that	had	to	be	navigated	to	achieve	an	
up	or	down	vote.	The	referee	over	how	to	proceed	in	the	Senate	was	that	chamber’s	
parliamentarian,	a	normally	obscure	post	which	had	temporarily	risen	in	promi-
nence	thanks	to	the	health	care	debate.277	On	March	11,	the	Senate	Parliamentarian	
had	ruled	that	the	House	had	to	pass	House	bill	3590,	and	it	had	to	be	signed	by	the	
President	into	law,	before	the	Senate	could	even	take	up	the	reconciliation	bill.	After	
the	President	 signed	House	bill	3590	on	March	23,	 the	 reconciliation	bill	had	 to	
negotiate	several	potential	obstacles	before	passage.	The	first	was	the	Byrd	Rule,	a	
procedural	rule	passed	into	law	as	an	amendment	to	the	Congressional	Budget	Act	
of	1974.278	Named	after	its	leading	advocate,	Senator	Robert	C.	Byrd,	it	was	created	
to	 block	 use	 of	 the	 Senate’s	 expedited	 reconciliation	 process	 as	 a	 means	 to	 pass	
measures	unrelated	to	the	budget.279	If	a	significant	enough	feature	of	House	bill	
4872	could	be	found	to	be	extraneous,	it	might	doom	the	overall	bill.

¶83	The	second	obstacle	was	the	offering	of	amendments.	Though	debate	was	
limited	 to	 twenty	 hours,	 senators	 could	 offer	 unlimited	 amendments,	 even	 after	
debate	ended.280	The	votes	on	these	amendments,	whimsically	called	“vote-a-rama,”	
are	offered	on	a	rapid	basis,	with	proponents	having	a	brief	time	to	make	their	case	
for	their	amendment	and	opponents	having	the	same	amount	of	time	to	respond.281	

	 271.	 h.R. ReS. 1203,	111th	Cong.	(2010).
	 272.	 h.R. ReP. no. 111-448,	at	1–2	(2010).
	 273.	 Id.
	 274.	 Id.	at	1	(2010).
	 275.	 156	Cong. ReC.	H2153	(daily	ed.	Mar.	21,	2010).
	 276.	 Id.	at	H2169.
	 277.	 Sheryl	 Gay	 Stolberg,	 Going from Under the Radar to Under a Capitol Microscope,	 n.y. 
timeS,	Mar.	14,	2010,	at	A1.
	 278.	 2	U.S.C.	§	644	(2006).
	 279.	 RobeRt keith, Cong. ReSeaRCh SeRv., Rl30862, the budget ReConCiliation PRoCeSS: 
the Senate’S “byRd Rule”	 1	 (2010),	 available at	 http://assets.opencrs.com/rpts/RL30862_20100702
.pdf.
	 280.	 keith & heniFF,	supra	note	176,	at	75–77.
	 281.	 Id.	at	77.



166 LAW LIBRARY JOURNAL Vol. 105:2  [2013-7]

While	debate	in	the	Senate	over	House	bill	4872	may	not	have	differed	in	substance	
from	that	on	House	bill	3590,	it	was	significantly	different	in	its	form.

¶84	The	procedure	in	the	Senate	was	subtly	different	as	well.	Engrossed	House	
bills	 go	 to	 the	 appropriate	 Senate	 committee	 for	 review	 after	 two	 readings.282	
Budget	 reconciliation	 measures,	 in	 particular,	 are	 sent	 to	 the	 Senate	 Budget	
Committee	 for	 its	 recommendations.283	But	 there	are	 exceptions	 to	 these	proce-
dures.	If	a	senator	objects	to	further	proceeding	on	the	bill	after	two	readings,	the	
legislation	bypasses	committee	review	and	goes	on	the	Senate	Calendar,	where	it	
can	 be	 called	 up	 for	 floor	 consideration.284	 Majority	 Leader	 Reid	 employed	 this	
rule,	objecting	to	the	second	reading	of	House	bill	4872,	bringing	it	onto	the	Senate	
Calendar,	and	moving	it	onto	the	floor	for	consideration.285

¶85	 The	 Senate,	 unlike	 the	 House,	 could	 not	 control	 attempts	 to	 amend	 the	
legislation	 within	 the	 twenty-hour	 time	 limit	 set	 by	 reconciliation	 rules,	 and	
Republicans	were	eager	to	offer	changes	in	the	hopes	of	embarrassing	Democrats,	
who	had	pledged	to	their	House	counterparts	that	they	would	not	make	any	chang-
es.286	Though	THOMAS	lists	149	offered	amendments,	most	of	these	were	ordered	
to	lie	on	the	table—the	most	likely	reason	for	this	being	that	they	failed	to	meet	
reconciliation’s	germaneness	requirement.	Only	thirty-four	of	these	amendments	
met	the	requirements	for	a	vote.	The	subsequent	debate	was	orchestrated	through	
mutual	agreement	of	the	parties	under	UCAs	and	took	place	over	two	days.287	The	
“vote-a-rama”	 occurred	 immediately	 afterward	 under	 a	 UCA	 that	 allowed	 one	
minute	by	a	proponent	to	explain	the	amendment	to	be	voted	on	and	a	minute	by	
an	opponent	who	disagreed.288	This	expedited	debate-and-vote	ran	into	the	after-
noon	of	March	25.	Armed	with	a	significant	majority,	the	Democrats	were	easily	
able	to	vote	down	each	amendment.289

¶86	House	bill	4872	finally	passed	in	the	Senate	on	March	25,290	but	even	then	
the	legislative	history	of	House	bill	4872	did	not	end.	Prior	to	the	Senate	vote,	the	
Parliamentarian	had	advised	that	there	were	two	points	of	order	against	two	minor	
provisions	in	the	student	loan	portion	of	the	bill,	and	these	had	to	be	struck	from	
the	text.291	This	meant	the	Senate	could	not	pass	the	exact	same	legislation	as	the	
House,	and	the	bill	would	have	to	be	returned	to	the	lower	chamber	for	its	approval.	
This	then	created	more	legislative	history	as	the	bill	was	immediately	reported	back	
to	the	House,	which	had	been	kept	in	session	specifically	for	this	contingency.	The	
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House	 Rules	 Committee	 generated	 another	 rules	 resolution,	 House	 resolution	
1225,	setting	House	bill	4872	back	before	the	House	for	a	vote	to	concur	with	the	
version	that	emerged	from	the	Senate.292	Only	ten	minutes	of	debate	was	allowed.	
Finally,	at	9:02	P.m.	on	March	25,	 the	House	voted	 to	concur	with	 the	Senate	on	
House	bill	4872,	allowing	it	to	be	forwarded	to	the	President,	who	would	sign	it	into	
law.293

¶87	 The	 legislative	 history	 of	ACA	 continued	 even	 after	 its	 approval	 by	 both	
chambers.	The	President	can	also	have	a	role,	albeit	a	controversial	one,	in	generat-
ing	documents	important	to	legislative	history.	The	most	familiar	legislative	history	
source	 from	 the	 executive	 branch	 is	 the	“signing	 statement,”	 a	 statement	 by	 the	
President	upon	the	signing	of	a	bill	in	which	he	makes	some	determination	on	how	
the	 law	 will,	 or	 will	 not,	 be	 implemented.294	 In	 the	 health	 care	 reform	 saga,	 an	
executive	document	did	just	that	on	the	subject	of	abortion.

¶88	Abortion	had	proved	a	contentious	issue	throughout	the	health	care	debate,	
and	threatened	to	be	an	obstacle	to	getting	the	majority	House	leaders	needed	to	
pass	the	bill.	The	Senate	version	of	PPACA	excluded	the	provisions	Representative	
Stupak	had	managed	to	include	in	the	House	bill,	but	did	include	a	provision	deny-
ing	the	use	of	federal	tax	credits	to	purchase	the	part	of	a	health	policy	that	covered	
elective	abortion	services.295	Stupak	and	other	anti-abortion	Democrats	were	not	
convinced	that	this	language	upheld	the	Hyde	Amendment,	the	long-standing	ban	
on	federal	abortion	funding.296	To	win	their	support,	President	Obama	agreed	to	
dispel	the	ambiguity	with	an	executive	order	that	stated	that	the	Hyde	Amendment’s	
abortion	restriction	applied	to	the	new	health	care	legislation.297	While	often	legis-
lative	history	from	the	executive	and	legislature	conflict,	in	affirming	the	control	of	
the	 Hyde	 Amendment	 over	 health	 care,	 they	 were	 working	 in	 concert.	 On	 the	
House	floor,	Representative	Stupak	and	Representative	Henry	Waxman	had	a	dis-
cussion	explicitly	to	insert	this	understanding	into	the	bill’s	legislative	history:

Mr.	STUPAK.	I	wish	to	engage	the	chairman	in	a	colloquy,	if	I	may.

Throughout	 the	debate	 in	 the	House,	Members	on	both	 sides	of	 the	abortion	 issue	have	
maintained	 that	 current	 law	 should	 apply.	 Current	 law	 with	 respect	 to	 abortion	 services	
includes	 the	 Hyde	 amendment.	 The	 Hyde	 amendment	 and	 other	 similar	 statutes	 to	 it	
have	been	the	law	of	the	land	on	Federal	funding	of	abortion	since	1977	and	apply	to	all	
other	health	care	programs—including	SCHIP,	Medicare,	Medicaid,	Indian	Health	Service,	
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Veterans	 Health	 Care,	 military	 health	 care	 programs,	 and	 the	 Federal	 Employees	 Health	
Benefits	Program.

The	intent	behind	both	this	legislation	and	the	Executive	order	the	President	will	sign	is	to	
ensure	that,	as	is	provided	for	in	the	Hyde	amendment,	that	health	care	reform	will	main-
tain	a	ban	on	the	use	of	Federal	funds	for	abortion	services	except	in	the	instances	of	rape,	
incest,	and	endangerment	of	the	life	of	the	mother.

Mr.	WAXMAN.	If	the	gentleman	will	yield	to	me,	that	is	correct.	I	agree	with	the	gentle-
man	from	Michigan	that	the	intent	behind	both	the	legislation	and	the	Executive	order	is	
to	maintain	a	ban	on	Federal	funds	being	used	for	abortion	services,	as	is	provided	in	the	
Hyde	amendment.298

This	was	the	same	interpretation	advanced	in	President	Obama’s	executive	order	
on	the	topic,	“The	Act	maintains	current	Hyde	Amendment	restrictions	governing	
abortion	policy	and	extends	those	restrictions	to	the	newly	created	health	 insur-
ance	exchanges.”299	With	the	signing	of	the	executive	order,	the	legislative	history	of	
the	ACA,	whenever	it	might	have	begun,	came	to	a	close.

¶89	The	ACA,	though,	was	destined	to	have	one	more	phase—judicial	review.	
Vehement	opposition	to	the	law	ensured	immediate	challenge	to	its	provisions	on	
constitutional	 grounds.300	 Disparate	 federal	 trial	 and	 appellate	 opinions	 made	 a	
decision	by	the	U.S.	Supreme	Court	almost	inevitable.301	The	Court	heard	five	and	
a	 half	 hours	 of	 argument	 over	 three	 days,	 each	 day	 covering	 a	 particular	 issue:	
whether	 a	 pre-enforcement	 action	 could	 be	 brought	 under	 the	 Anti-Injunction	
Act,	whether	the	individual	mandate	was	constitutional,	and	whether	the	individ-
ual	mandate	was	severable	from	the	rest	of	the	law.302	During	oral	argument	the	
ACA’s	legislative	history	was	never	discussed	in	depth.	In	fact,	some	of	the	Justices	
appeared	eager	 to	avoid	delving	 into	 it.303	The	Court	 reached	a	 final	decision	 in	

	 298.	 156	Cong. ReC.	H1859–60	(daily	ed.	Mar.	21,	2010).
	 299.	 Exec.	Order	No.	13,535,	3	C.F.R.	201	(2010).
	 300.	 The	 Supreme	 Court	 noted	 in	 its	 opinion	 upholding	 the	 ACA	 that	 a	 suit	 was	 brought	
the	very	day	the	President	signed	the	bill	 into	law.	Nat’l	Fed’n	of	Indep.	Bus.	v.	Sebelius,	132	S.	Ct.	
2566,	2580	(2012).
	 301.	 See, e.g.,	 Thomas	 More	 Law	 Ctr.	 v.	 Obama,	 651	 F.3d	 529	 (6th	 Cir.	 2011);	 Florida	 ex rel. 
Atty.	Gen.	v.	U.S.	Dept.	of	Health	&	Human	Servs.,	648	F.3d	1235	(11th	Cir.	2011)	(finding	individual	
mandate	unconstitutional	but	severable	from	legislation);	Seven-Sky	v.	Holder,	661	F.3d	1	(D.C.	Cir.	
2011)	(holding	the	ACA	constitutional	under	Commerce	Clause).	Other	circuits	heard	challenges	but	
dismissed	them	without	an	opinion	on	constitutional	issues.	New	Jersey	Physicians,	Inc.	v.	President	
of	U.S.,	653	F.3d	234	(3d	Cir.	2011);	Virginia	ex rel.	Cuccinelli	v.	Sebelius,	656	F.3d	253,	266	(4th	Cir.	
2011),	cert.	den.,	133	S.	Ct.	59	(U.S.	2012)	(holding	that	the	State	of	Virginia	lacked	standing);	Liberty	
Univ.,	Inc.	v.	Geithner,	671	F.3d	391	(4th	Cir.	2011)	(finding	the	act	could	not	be	challenged	until	it	
was	enforced).
	 302.	 Adam	 Liptak,	 Justices to Hear Health Care Case as Race Heats Up,	 n.y. timeS,	 Nov.	 15,	
2011,	at	A1.
	 303.	 Justice	 Kennedy	 said	 on	 the	 third	 day	 of	 argument:	“[W]e	 don’t	 want	 to	 go	 into	 legisla-
tive	history,	that’s	intrusive.”	Transcript	of	Oral	Argument	at	17,	Nat’l	Fed’n	of	Indep.	Bus.	v.	Sebelius,	
132	S.	Ct.	2566	(2012)	(Nos.	11-393	&	11-400).	Justice	Scalia	invoked	the	Eighth	Amendment	when	
Deputy	U.S.	Solicitor	General	Edwin	S.	Kneedler	 suggested	 the	Court	could	 look	 to	 the	 legislative	
history	to	make	a	determination	on	severability.	Id.	at	38.

The	record	does	show	that	Justice	Roberts	understood	the	transactional	dynamics	that	cre-
ated	the	ACA:

The	reality	of	the	passage—I	mean,	this	was	a	piece	of	legislation	[where	there]	had	to	be	a	con-
certed	effort	to	gather	enough	votes	so	that	it	could	be	passed.	And	I	suspect	with	a	lot	of	these	
miscellaneous	provisions	that	Justice	Breyer	was	talking	about,	that	was	the	price	of	a	vote:	Put	
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June	2012,	upholding	the	ACA’s	individual	mandate,	but	striking	down	its	expan-
sion	of	Medicaid.304	Although	legislative	history	was	not	referred	to	in	the	majority	
opinion,	 in	 sustaining	 the	 law,	 the	 Court	 ensured	 that	 its	 history	 would	 remain	
relevant.305

Researching Legislative Procedure to Research Legislative History

¶90	 Clearly,	 the	 ACA’s	 passage	 shows	 that	 the	 traditional	 model	 and	 under-
standing	of	 legislative	history	is	 insufficient	to	describe	the	complexity	of	today’s	
legislative	process	and,	more	important,	to	capture	all	the	information	generated	by	
it.	Legislative	history	researchers	must	adapt	to	this	new	reality.	Doing	so	is	essential	
not	only	to	compiling	a	legislative	history,	but	also	to	judging	the	worth	of	a	history	
that	has	already	been	compiled.	The	best	legislative	histories	provided	by	THOMAS	
or	ProQuest	are	a	catalog	of	documents—potentially	hundreds	of	documents	for	
more	complex	bills.	The	only	guide	to	the	importance	of	each	document	is	the	type	
of	 resource	 under	 which	 it	 is	 cataloged—“report,”	 “hearing,”	 “bill,”	 and	 so	 on.	
Knowing	 legislative	 procedure	 allows	 researchers	 to	 make	 judgments	 about	 how	
documents	are	interrelated	and	which	are	more	important.	For	example,	with	of	all	
the	bills	listed	for	the	PPACA	and	HCERA	in	THOMAS	and	Proquest,	procedural	
knowledge	enables	the	researcher	to	separate	the	important	ones	from	those	that	
played	 a	 more	 ancillary	 role.306	 Understanding	 the	 reconciliation	 process	 allows	
researchers	 to	 avoid	 reliance	 on	 the	 House	 Budget	 Committee’s	 reconciliation	
report	and	focus	on	more	important	information,	like	the	House	Rules	Committee’s	
resolution	 and	 the	 report	 that	 brought	 House	 bill	 4872	 to	 the	 House	 floor.	
Procedural	 knowledge	 not	 only	 enhances	 legislative	 history	 research	 skill,	 it	
improves	 research	 efficiency	 as	 well.	Acquiring	 this	 procedural	 knowledge	 is	 not	
difficult—there	 are	 ample	 resources	 available	 on	 congressional	 procedure,	 and	
most	of	them	are	now	digital	and	freely	available	on	the	web.

in	the	Indian	health	care	provision	and	I	will	vote	for	the	other	2700	pages.	Put	in	the	black	lung	
provision,	and	I’ll	go	along	with	it.

Id.	at	27.
	 304.	 Sebelius,	132	S.	Ct.	at	2600,	2608.
	 305.	 Constitutional	 challenges	 to	 the	 law	 have	 not	 ended.	 A	 few	 months	 after	 the	 Supreme	
Court	upheld	the	ACA,	the	Pacific	Legal	Foundation	brought	a	lawsuit	alleging	the	law	violated	the	
constitutional	requirement	that	revenue	bills	originate	in	the	House.	Jack	M.	Balkin,	The Right Strikes 
Back: A New Legal Challenge for Obamacare,	the atlantiC	(Sept.	17,	2012,	12:49	P.m.),	http://www
.theatlantic.com/national/archive/2012/09/the-right-strikes-back-a-new-legal-challenge-for-obama	
care/262443.
	 306.	 For	 example,	 with	 the	 PPACA,	 THOMAS’s	 list	 of	 companion	 bills	 includes	 measures	
dealing	with	tax	credits	for	those	in	military	service.	Bill Summary & Status, 111th Congress (2009–
2010), H.R.3590,	thomaS,	http://hdl.loc.gov/loc.uscongress/legislation.111hr3590	(last	visited	Jan.	
18,	2013).	Though	CIS	is	more	thorough,	it	lists	the	Senate	Finance	Committee’s	S.	1796	as	a	compan-
ion	bill	to	H.R.	3590,	and	it	relegates	the	HELP	Committee’s	S.	1679,	the	bill	blended	with	S.	1796	to	
create	the	PPACA,	to	the	category	of	“Other	Senate	Bills.”	The	placement	of	1679	has	been	upgraded	to	
Bills	Versions	in	Proquest	Congressional.	Legislative	History	of	PL111-148,	PRoQueSt CongReSSional,	
http://congressional.proquest.com/congressional/docview/t33.d34.111_pl_148	 (last	 visited	 Feb.	 18,	
2013)	(subscription	required	for	access).
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¶91	The	fundamental	components	of	congressional	procedure	are,	of	course,	
the	standing	rules	of	each	chamber.	The	rules	of	the	House	are	in	the	Constitution	
and	in	Jefferson’s Manual and Rules of the House of Representatives,	which	is	referred	
to	as	the	“House	Manual”	and	published	as	a	House	document	for	each	Congress.307	
Jefferson’s Manual	 is	 a	 guide	 to	 parliamentary	 procedure	 written	 by	 Thomas	
Jefferson	 while	 he	 was	 vice	 president	 during	 the	 John	Adams	 administration.308	
Though	Jefferson	wrote	the	Manual	with	the	Senate	in	mind,	the	House	incorpo-
rated	it	into	its	own	rules,	and	its	provisions	still	govern	except	where	they	conflict	
with	modern	House	rules.309	The	House	rules	benefit	from	substantial	annotations	
and	references	that	help	explain	their	provisions.310	The	Senate	rules	are	printed	in	
the	 Senate Manual.311	 The	 Senate,	 ironically,	 does	 not	 make	 use	 of	 Jefferson’s	
work.312	Not	only	does	the	Senate	have	many	fewer	rules	than	the	House,	its	Senate 
Manual	lacks	the	interpretive	information	available	for	the	House	rules.	Resources	
for	both	chambers	are	available	from	FDsys313	as	well	as	chamber	web	sites.

¶92	Application	of	the	House	and	Senate	rules	is	fleshed	out	by	collections	of	
precedential	rulings	from	their	respective	chairs.	House	precedents	are	collected	in	
several	 volumes	 covering	 different	 historic	 periods	 and	 are	 best	 known	 by	 their	
respective	authors.	Hinds’ Precedents of the House of Representatives of the United 
States	and	Cannon’s Precedents of the House of Representatives of the United States	
together	constitute	one	eleven-volume	set.	The	Hinds	portion,	volumes	1	through	
5,	covers	House	rulings	from	1789	to	1907.314	Volumes	6	through	8,	by	Cannon,	
supplement	 the	 Hinds	 period	 and	 bring	 coverage	 of	 precedents	 up	 to	 1935.315	
Volumes	9	through	11	are	indexes.	Deschler-Brown-Johnson Precedents of the United 
States House of Representatives	is	an	eighteen-volume	effort	begun	in	1974	to	bring	
the	 precedents	 up	 to	 date.316	 The	 Senate’s	 precedents	 form	 a	 single	 volume—
Riddick’s Senate Procedure.317	All	of	these	are	also	available	on	FDsys.

¶93	The	main	obstacle	to	obtaining	procedural	knowledge	is	not	the	availability	
of	procedural	resources	but	that	the	body	of	literature	contains	complexities	that	
even	legislators	find	it	hard	to	understand.	Such	difficulties	are	easily	surmounted	
with	 a	 large	 body	 of	 secondary	 source	 literature	 that	 helps	 explain	 procedural	
mechanisms.	 The	 Congressional	 Research	 Service	 (CRS)—the	 research	 arm	 of	
Congress—has	published	numerous	reports	on	chamber	rules	and	procedures	for	

	 307.	 See, e.g.,	 Sullivan,	 supra	 note	 28.	 One	 of	 the	 several	 idiosyncrasies	 of	 the	 House	
Manual	is	that	its	printing	is	authorized	by	the	previous	Congress.	As	a	result,	its	document	number	
also	relates	to	the	previous	Congress.	Judy SChneideR, Cong. ReSeaRCh SeRv., 98-262, houSe RuleS 
Committee: SummaRy oF ContentS	1	(2007).
	 308.	 oleSzek,	supra	note	15,	at	7.
	 309.	 Id.;	JohnSon,	supra	note	52,	at	28.
	 310.	 See	SChneideR,	supra	note	307,	at	2.
	 311.	 S. doC. no. 1,	112th	Cong.,	1st	Sess.	(2011).
	 312.	 oleSzek,	supra	note	15,	at	7.
	 313.	 FdSyS,	http://www.gpo.gov/fdsys/	(last	visited	Jan.	2,	2013).
	 314.	 aSheR C. hindS, hindS’ PReCedentS oF the houSe oF RePReSentativeS oF the united 
StateS	(1907).
	 315.	 ClaRenCe Cannon, Cannon’S PReCedentS oF the houSe oF RePReSentativeS oF the 
united StateS	(1936).
	 316.	 1	deSChleR et al.,	supra	note	88,	at	iii.
	 317.	 RiddiCk & FRumin,	supra	note	105.
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the	 benefit	 of	 legislators.	 Though	 these	 reports	 are	 not	 publically	 available	 from	
CRS,	many	have	found	their	way	onto	the	Internet	and	are	published	on	sites	such	
as	Open	CRS318	and	Wikileaks.319	The	Law	Librarians’	Society	of	Washington,	D.C.,	
has	done	a	great	service	by	publishing	many	of	the	CRS	reports	on	congressional	
procedure	on	one	web	page.320

¶94	 There	 are	 many	 books	 on	 congressional	 procedure,	 and	 the	 better	 ones	
acknowledge	 the	 dynamism	 of	 the	 legislative	 process.	 Foremost	 among	 these	 is	
Congressional Procedures and the Policy Process	 by	 Walter	 J.	 Oleszek.321	 Barbara	
Sinclair’s	Unorthodox Lawmaking	 is	also	helpful	and	covers	new	uses	of	congres-
sional	 procedure	 in	 specific	 examples	 of	 major	 legislation.322	 Charles	 Tiefer’s	
Congressional Practice and Procedure,	though	published	in	1989	and	currently	out	
of	 print,	 remains	 one	 of	 the	 most	 exhaustive	 examinations	 of	 this	 topic.323	
Researchers	 doing	 frequent	 studies	 of	 legislative	 history	 should	 ensure	 that	 they	
have	access	to	these	books.

¶95	 Context,	 while	 always	 helpful	 in	 sifting	 through	 legislative	 material,	 now	
plays	an	even	more	important	role	now	in	at	least	two	ways.	First,	more	legislating	
may	be	taking	place	away	from	committee	meetings	and	chamber	floors,	requiring	
more	 reference	 to	 sources	 reporting	 on	 the	 deliberations	 that	 are	 taking	 place	
behind	 closed	 doors.	 Second,	 since	 political	 realities	 often	 dictate	 procedural	
choices,	knowledge	of	the	opportunities	or	limitations	of	a	specific	Congress	pro-
vides	guidance	as	to	what	method	it	might	have	used	to	pass	a	law	and,	thus,	what	
ingredients	of	legislative	history	may	be	available.324

	 318.	 oPen CRS,	https://opencrs.com	(last	visited	Jan.	21,	2013).
	 319.	 See	 Editorial,	 Change You Can Download: A Billion in Secret Congressional Reports,	
wikileakS	 (Feb.	 8,	 2009),	 http://wikileaks.org/wiki/Congressional_Research_Service	 (containing	
links	to	alphabetical	and	chronological	lists	of	reports).
	 320.	 Rick	 McKinney,	 Selected Congressional Research Service Reports on Congress and Its 
Procedures,	 law libRaRianS’ SoC’y oF waShington, d.C.,	 http://www.llsdc.org/crs-congress	 (last	
updated	Feb.	27,	2012).
	 321.	 oleSzek,	supra	note	15.
	 322.	 SinClaiR,	supra	note	9.
	 323.	 tieFeR,	supra	note	79.
	 324.	 Perhaps	 one	 of	 the	 more	 byzantine	 uses	 of	 procedure	 to	 pass	 legislation	 took	 place	
in	February	2012.	Speaker	 John	Boehner	was	attempting	 to	pass	 a	 spending	bill	 for	highway	proj-
ects,	House	bill	 7.	To	gather	 support	 from	his	own	party	 for	 the	 legislation,	Boehner	used	a	Rules	
Committee	 resolution,	 House	 resolution	 547,	 to	 break	 House	 bill	 7	 into	 three	 different	 bills:	 the	
transportation	bill	and	two	measures	to	pay	for	it—revenues	from	new	arctic	and	offshore	oil	and	gas	
leases,	and	offsets	from	increasing	federal	employee	contributions	to	retirement	funds.	In	addition,	
the	new	natural	resources	 leases	were	linked	to	approval	of	the	controversial	Keystone	XL	pipeline.	
The	 separate	 measures	were	 then	 to	be	merged	 into	House	bill	 7	once	 they	passed.	To	make	mat-
ters	even	more	confusing,	instead	of	using	House	bill	7	as	reported	from	committee,	the	resolution	
referred	to	a	committee	print	for	this	cutting	and	pasting.	h.R. ReP. no. 112-398	(2012).	Mercifully,	
researchers	 were	 spared	 having	 to	 deal	 with	 this	 complex	 procedure,	 as	 Boehner’s	 plan	 unraveled.	
Matters	 went	 awry	 when	 the	 provision	 for	 federal	 employee	 retirement	 contributions	 was	 used	 in	
offsetting	continuation	of	payroll	 tax	cuts	 in	another	bill,	House	bill	3630.	Kathryn	A.	Wolfe	et	al.,	
Highway Bill Delayed in Both Chambers,	 CQ weekly,	 Feb.	 20,	 2012,	 at	 361.	 Only	 House	 bill	 3408	
passed.	Jan	Austin,	2012 Legislative Summary: Drilling, Energy Regulation,	CQ weekly,	Jan.	14,	2013,	
at	86.	This	was	never	engrossed	for	consideration	in	the	Senate.	Bill Summary & Status, 112th Congress 
(2011–2012), H.R.3408,	 thomaS,	http://hdl.loc.gov/loc.uscongress/legislation.112hr3408	 (last	 vis-
ited	Feb.	18,	2013).
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¶96	Legislative	history	researchers	are	probably	already	familiar	with	some	key	
contextual	information	sources.	The	Congressional Quarterly Almanac	is	a	helpful	
annual	digest	of	congressional	activity,	with	summaries	of	action	on	the	most	sig-
nificant	 legislative	 initiatives	of	a	particular	year.325	Newspapers	with	 substantial	
political	coverage,	for	example	the	New York Times	and	the	Washington Post,	offer	
coverage	of	procedural	maneuverings	and	on	the	debate	taking	place	outside	hear-
ings	 and	 chamber	 floors.	 Periodicals	 with	 good	 political	 coverage	 include	
Congressional	Quarterly	publications	such	as	Roll Call	and	Congressional Quarterly 
Weekly,	the	National Journal,	and	The Hill.	Of	course,	there	are	an	enormous	num-
ber	of	blogs	covering	political	issues,	many	of	which	are	too	partisan	to	be	useful.

¶97	Occasionally,	 significant	 legislation	may	have	a	documented	history	 that	
provides	background	about	why	and,	more	important,	how	it	was	passed.	Two	of	
the	 leading	 representatives	 of	 this	 type	 of	 work	 are	 Showdown at Gucci Gulch,	
which	 chronicles	 the	 passage	 of	 the	 1986	 revisions	 to	 the	 U.S.	 tax	 code,326	 and	
Charles	 Tiefer’s	 law	 review	 article	 detailing	 the	 use	 of	 reconciliation	 to	 pass	 the	
2001	tax	cuts.327	The	passage	of	the	ACA	already	has	some	brief	chronicles	of	its	
history:	Landmark: The Inside Story of America’s New Health Care Law and What It 
Means for Us All,	written	by	journalists	at	the	Washington Post,	as	well	as	a	chapter	
in	Sinclair’s	Unorthodox Lawmaking.

¶98	One	unintended	consequence	of	researching	legislative	history	is	the	dis-
covery	 of	 how	 important	 nontraditional	 sources	 currently	 are.	 C-SPAN	 and	
YouTube	 are	 both	 sources	 of	 committee	 markups.	 Committee	 web	 sites	 are,	 of	
course,	valuable	sources	of	information	on	committee	action,	especially	for	chair-
man’s	marks,	which	may	not	be	available	elsewhere.	CBO	scoring	letters	can	also	
provide	 some	explanation	of	 legislative	 text,	 in	addition	 to	clarifying	why	 it	was	
used	or	added.	Reputable	interested	organizations	may	also	provide	some	helpful	
background	 information.	 For	 the	 health	 care	 legislation,	 the	 Henry	 J.	 Kaiser	
Foundation	provided	brief	analyses	of	what	the	different	health	care	bills	offered	in	
the	House	and	Senate	contained.328	The	disappearance	and	breaking	of	web	links,	
especially	on	committee	web	sites	after	a	change	in	party	control,	often	requires	use	
of	the	Internet	Archive’s	Wayback	Machine	to	locate	important	documents.329

¶99	For	law	librarians,	the	requirement	of	additional	research	into	the	legisla-
tive	process	is	not	without	benefit—it	provides	an	important	opportunity	to	dem-
onstrate	and	 increase	our	relevance.	Congressional	procedures	are	changing	at	a	
time	when	civics	education	is	nearly	extinct	at	the	primary	and	secondary	levels,	
and	the	civics	knowledge	of	college	students	is	drastically	poor.330	As	a	result,	citi-

	 325.	 Since	 the	 creation	 of,	 consideration	 of,	 and	 voting	 on	 health	 care	 legislation	 began	 in	
2009	and	spilled	into	2010,	the	CQ Almanac	for	both	of	those	years	must	be	consulted	for	full	cover-
age	of	its	passage.
	 326.	 JeFFRey h. biRnbaum & alan S. muRRay, Showdown at guCCi gulCh	(1987).
	 327.	 Tiefer,	supra	note	236.
	 328.	 See, e.g.,	 Side-by-Side Comparison of Key Medicare Provisions in 2009 Health Reform 
Legislation,	henRy J. kaiSeR Family Found.	(last	modified	Oct.	20,	2009),	http://www.kff.org/health
reform/upload/7948-3.pdf.
	 329.	 Wayback Machine,	inteRnet aRChive,	http://www.archive.org/web/web.php	(last	visited	Dec.
13,	2012).
	 330.	 See	 Sam	 Dillon,	 Civics Education Called National Crisis,	 n.y. timeS,	 May	 5,	 2011,	 at	
A23;	James	Warren,	Sitting Out the Chance to Exercise a Freedom,	n.y. timeS,	Nov.	5,	2010,	at	A21;	
Diane	Auer	Jones,	Where Did All the Young People Go?,	ChRon. higheR eduC.: bRainStoRm	(Nov.	4,	
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zen	understanding	of	how	Congress	works	is	rudimentary	at	best	and	nonexistent	
at	worst.	The	complexities	of	congressional	procedure	are	apt	to	be	especially	con-
fusing	to	the	uninitiated	when	they	are	forced	to	confront	them	during	the	debate	
on	 a	 significant	 legislative	 initiative.331	 Law	 librarians	 can	 use	 their	 specialized	
knowledge	 to	 dispel	 part	 of	 this	 confusion	 among	 members	 of	 the	 interested	
public.

Conclusion

¶100	The	factors	that	have	propelled	the	ad	hoc	legislating	that	is	shaping	legis-
lative	history	are	increasing.	The	only	certainty	law	librarians	and	other	researchers	
can	have	is	that	the	traditional	model	of	legislation	can	serve	just	as	the	most	basic	
introduction	to	the	legislative	process.	Far	more	understanding	is	required	of	pro-
cedure	than	in	the	past.	In	this	sense,	ACA’s	passage	serves	as	an	illustrative	example	
of	modern	 lawmaking,	especially	 for	major	 initiatives.	 It	 is	 the	rule	now,	not	 the	
exception.

2010,	1:11	a.m.),	http://chronicle.com/blogs/brainstorm/where-did-all-the-young-people-go/28260.
	 331.	 For	 example,	 tax	 attorney	 and	 blogger	 Kelly	 Phillips	 Erb,	 a.k.a.	 Taxgirl,	 was	 confused	 by	
the	Senate’s	use	of	the	Service	Members	Home	Ownership	Tax	Act	of	2009	in	an	amendment	between	
the	houses	to	produce	its	own	health	care	bill:

So,	um,	wow.	Now	the	bill	is	even	longer.	And	better	yet,	it’s	attached	to	popular	items	like	mod-
ifying	the	first-time	homebuyers	credit	for	members	of	the	Armed	Forces.	Who’d	vote	no	to	that?

Which	brings	me	to	my	cynical	question	du	jour:	was	the	health	care	reform	bill	amended	to	
another	bill	for	purposes	of	consolidation	and	simplification?	Or	something	else?

Me?	I	don’t	know.
Kelly	 Phillips	 Erb,	 Plastic Surgery Takes a Tax Hit and Other Ramblings About the Health Care 
Bill,	 taxgiRl	 (Nov.	 23,	 2009),	 http://www.taxgirl.com/plastic-surgery-takes-a-tax-hit-and-other
-ramblings-about-the-health-care-bill.
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This article suggests a new set of filters through which to evaluate law library ser-
vices, in particular those that support faculty scholarship. These filters include recent 
profound changes in legal education and the motivators of today’s law professors. 
By understanding the needs of self-interested deans and professors, libraries can fill 
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projects.
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Introduction: Library Services in a Period of Transition

¶1	Every	so	often,	especially	after	a	particularly	painful	round	of	budget	cut-
ting,	academic	 law	librarians	start	wringing	their	hands,	saying:	“Cutting	staff	 in	
the	library	is	short-sighted!”	“Why	don’t	they	understand	how	important	we	are?”	
or	 “We	 have	 to	 do	 a	 better	 job	 articulating	 the	 value	 we	 add	 to	 the	 school!”	
Underlying	these	comments	is	the	notion	that	if	law	school	administrators	under-
stood	the	library,	things	would	be	different.	This	reaction	is	predictably	consistent	
with	human	nature;	after	all,	we	work	hard,	we	help	people,	we	care,	we	are	smart,	
we	do	important	work.	It	is	easier	to	believe	that	those	making	decisions	are	short-
sighted	or	incompetent	than	to	accept	steep	cuts	as	a	negative	judgment.	A	more	
productive	 approach	 for	 librarians	 is	 to	 recognize	 that	 while	 others	 in	 the	 law	
school	probably	do	have	a	pretty	good	idea	of	what	we	do,	they	just	may	not	value	

	 *	 ©	Simon	Canick,	2013.
	 **	 Associate	Dean	for	Information	Resources	and	Associate	Professor	of	Law,	William	Mitchell	
College	of	Law,	St.	Paul,	Minnesota.
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the	library’s	contribution	as	highly	as	we	do.	Further,	we	might	concede	that	law	
school	administrators	who	also	have	an	eye	on	other	departments	are	better	suited	
than	most	librarians	to	judge	the	relative	value	of	our	services.

¶2	Librarians’	evaluation	of	the	administration’s	wisdom	in	these	matters	may	
be	 predictive	 of	 how	 we	 fare	 the	 next	 time	 the	 school	 looks	 for	 budget	 savings.	
Feeling	misunderstood	or	underappreciated	leads	to	a	defensive	posture,	and	con-
sequently	diminishes	our	credibility.	It	may	also	result	in	our	exclusion	from	future	
conversations	and	in	steep	library	cuts	without	meaningful	librarian	input.	Instead,	
librarians	should	listen	carefully	and	ask	questions	designed	to	assess	the	school’s	
priorities.	There	should	be	nothing	to	defend:	our	goal	 is	deeper	understanding,	
creative	thinking,	and	innovation,	not	a	particular	outcome.

¶3	 Unsurprisingly,	 budget-related	 conversations	 are	 often	 challenging	 and	
emotionally	charged.	Readers	might	imagine	a	room	full	of	senior	administrators,	
each	of	whom	brings	a	particular	perspective	based	on	their	own	work.	All	of	that	
work	is	certainly	important.	With	demand	for	legal	education	declining,	we	need	
terrific	 admissions	 and	 marketing	 officers	 to	 recruit	 prospective	 students.	 In	 a	
tough	job	market,	we	need	outstanding	career	services	staff	with	solid	connections.	
As	tuition	revenue	declines,	we	need	accomplished	fund-raisers.	Meanwhile	profes-
sors	remain	the	core	of	the	educational	program,	and	besides,	most	have	tenure.	
This	scenario	has	 implications	for	everyone	who	works	 in	the	 library.	A	director	
needs	to	see	past	his	own	staff	and	recognize	the	value	that	others	bring,	generate	
an	accurate	view	of	where	the	library	fits,	and	envision	ways	to	support	evolving	
strategic	priorities.	Library	staff	members	need	to	help	their	director	to	think	of	
new	services	that	support	those	priorities.

The New Normal in Legal Education

¶4	Legal	education	has	entered	a	period	of	profound	change	and	reflection.	In	
just	two	years,	the	number	of	LSAT	test	takers	is	down	by	twenty-four	percent,1	and	
law	school	applicants	have	dropped	by	 twenty-three	percent.2	The	 job	market	 is	

	 1.	 LSATS Administered,	 law SCh. admiSSion CounCil,	 http://www.lsac.org/lsacresources/data
/lsats-administered.asp	(last	visited	Jan.	26,	2013).	The	October	2012	test	administration	showed	a	
16.4%	year-over-year	decline	in	test	takers,	after	a	16.9%	drop	the	year	before.	Id.
	 2.	 LSAC Volume Summary,	 law SCh. admiSSion CounCil,	 http://www.lsac.org/lsacresources
/data/lsac-volume-summary.asp	 (last	 visited	 Jan.	 26,	 2013).	 See also	 Matt	 Leichter,	 A Tale of 
Two (California) Law Schools,	 am. law daily	 (Sept.	 7,	 2012),	 http://www.americanlawyer.com
/PubArticleALD.jsp?id=1202570535871	(reporting	an	18%	drop	from	2011	to	2012	in	the	number	of	
applicants	with	LSAT	scores	of	160	or	higher).
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poor.3	Media	outlets,	including	the	New York Times,4	Wall Street Journal,5	and	NPR,6	
have	 all	 publicized	 the	 downturn,	 and	 their	 message	 to	 prospective	 students	 has	
been	clear:	law	school	is	at	best	a	risky	investment	and	at	worst	an	outright	scam.	
Deans,	professors,	the	ABA,	and	economists	have	all	weighed	in.	Some	believe	the	
downturn	 is	 cyclical;	 if	 we	 ride	 out	 the	 storm	 the	 market	 will	 recover.7	 Others	
anticipate	a	complete	transformation	in	the	way	law	schools	operate,	 from	peda-
gogy8	 to	 transparency	 in	 reporting	 information,9	 technology,10	 and	 tenure	 and	
security	of	position.11

¶5	 Law	 schools	 face	 a	 fundamental	 business	 decision:	 accept	 fewer	 students	
with	similar	credentials,	lower	the	qualifications	to	entry	in	order	to	boost	enroll-
ment,	or	some	combination	of	the	two.12	Many	schools	will	seek	short-	or	medium-
term	budget	cuts,	and	others	will	restructure	their	operations.	Many	others	will	lay	

	 3.	 Joe	Palazzolo,	Law Grads Face Brutal Job Market,	wall St. J.,	June	25,	2012,	at	A1	(reporting	
that	nine	months	after	graduation,	“[j]ust	a	dozen	schools	reported	that	80%	or	more	of	graduates	
found	full-time,	long-term	legal	jobs.”).
	 4.	 In	2011,	the	New York Times	ran	a	series	of	five	long,	provocative,	and	harshly	critical	reports	
on	the	state	of	legal	education:	David	Segal,	Is Law School a Losing Game?,	n.y. timeS,	Jan.	9,	2011,	at	
BU1;	David	Segal,	Behind the Curve: How Law Students Lose the Grant Game, and How Their Schools 
Win,	n.y. timeS,	May	1,	2011,	at	BU1;	David	Segal,	Law School Economics: Ka-Ching!,	n.y. timeS,	July	
17,	2011,	at	BU1;	David	Segal,	What They Don’t Teach Law Students: Lawyering,	n.y. timeS,	Nov.	20,	
2011,	at	A1;	David	Segal,	The Price to Play Its Way: How the A.B.A.’s Rules Are Helping to Raise Law 
School Tuition,	 n.y. timeS,	 Dec.	 18,	 2011,	 at	 BU1.	 See also	 Editorial,	 Legal Education Reform,	 n.y. 
timeS,	Nov.	26,	2011,	at	A18.
	 5.	 Carl	Bialik,	Job Prospects for Law Grads? The Jury’s Out,	wall St. J.,	Mar.	17,	2012,	at	A2.
	 6.	 Larry	 Abramson,	 Do Law Schools Cook Their Employment Numbers?,	 nPR,	 Jan.	 16,	 2012,	
http://www.npr.org/2012/01/16/145179563/do-law-schools-cook-their-employment-numbers.
	 7.	 See, e.g.,	Lawrence	E.	Mitchell,	Law School Is Worth the Money,	n.y. timeS,	Nov.	29,	2012,	at	
A31;	Aaron	N.	Taylor,	Commentary,	Why Law School Is Still Worth It,	nat’l JuRiSt PRelaw	(Oct.	11,	
2011),	 http://www.nationaljurist.com/content/why-law-school-still-worth-it	 (noting	 signs	 that	 the	
legal	job	market	is	thawing).
	 8.	 See	 Press	 Release,	 Kaplan	 Test	 Prep	 Survey:	 Facing	 a	 Tough	 Employment	 Landscape	 for	
New	Lawyers,	Law	Schools	Cut	the	Size	of	Their	Entering	Classes	and	Revise	Curriculum	to	Adapt	
to	Evolving	Market	 (Nov.	19,	2012),	http://press.kaptest.com/press-releases/kaplan-test-prep-survey	
-facing-a-tough-employment-landscape-for-new-lawyers-law-schools-cut-the-size-of-their-entering	
-classes-and-revise-curriculum-to-adapt-to-evolving-market.	 See also	 R.	 Michael	 Cassidy,	 Beyond 
Practical Skills: Nine Steps for Improving Legal Education Now,	53	b.C. l. Rev.	1515	(2012).
	 9.	 See	 Transparency Index,	 law SCh. tRanSPaRenCy,	 http://www.lawschooltransparency.com
/reform/projects/Transparency-Index/	(last	visited	Jan.	26,	2013).
	 10.	 Jon	M.	Garon,	Legal	Education	in	Disruption:	The	Headwinds	and	Tailwinds	of	Technology	
56–57	(Apr.	15,	2012),	http://ssrn.com/abstract=2040560.
	 11.	 Karen	Sloan,	“Voldemort” Attempts to Salve Worries That ABA Might Drop Tenure Requirement,	
nat’l l.J. (online)	(Jan.	7,	2001)	(available	only	on	LexisNexis)	(noting	that	New	York	Law	School	
dean	Richard	Matasar	suggested	that	“the	proposal	would	open	the	door	for	new	law	schools	to	have	
the	flexibility	to	take	a	different	approach	to	staffing	and	develop	lower-cost	ways	to	deliver	legal	edu-
cation,”	and	“faculty	salary	represents	between	45%	and	50%	of	law	school	budgets.”).
	 12.	 See, e.g.,	 Paul	 L.	 Caron,	 Carnage in 1L Law School Enrollments,	 taxPRoF blog	 (Sept.	 22,	
2012),	http://taxprof.typepad.com/taxprof_blog/2012/09/carnage-.html	 (finding	 that	 thirty-one	 law	
schools	had	more	 than	a	 ten	percent	drop	 in	 first-year	enrollment	 in	 fall	2012);	Beth	Hawkins,	To 
Cope with Changing Market, Hamline Retools with Law School 2.0,	minnPoSt	(June	11,	2012),	http://
www.minnpost.com/learning-curve/2012/06/cope-changing-market-hamline-retools-law-school-20	
(noting	 Hamline	 Law	 School’s	 plan	 to	 cut	 J.D.	 enrollment	 while	 emphasizing	 technology-based,	
non-J.D.	certificate	programs);	Karen	Sloan,	Hastings College Cutbacks a Response to Legal Education’s 
“Crisis,”	nat’l l.J. (online)	(Apr.	30,	2012)	(available	only	on	LexisNexis)	(reporting	the	University	
of	California	Hastings	College	of	Law’s	three-year	goal	of	trimming	enrollment	by	twenty	percent).
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off	 staff	 and	 institute	 pay	 or	 benefit	 cuts.13	A	 few	 law	 schools	 are	 likely	 to	 close	
down,	while	others	may	merge.14

¶6	Now	think	again	about	the	relative	value	of	library	services.	Most	academic	
law	libraries	were	designed	to	store	books	that	nowadays	are	rarely	used,	yet	our	
budgets	remain	skewed	toward	the	purchase,	processing,	and	organization	of	print	
materials.	Even	as	disintermediation	has	cut	traffic	at	the	reference	desk,	we	have	
added	reference	positions	and	services.15	As	services	proliferate,	more	librarians	are	
hired	to	provide	them.	But	our	evolution	lacks	the	harsh	reality	of	natural	selec-
tion—as	long	as	staffing	levels	increase	over	time,	there	is	little	incentive	to	cull	less	
critical	 services.16	 Our	 instructional	 role	 is	 extensive,	 but	 its	 impact	 and	 relative	
strategic	value	are	unclear.17	We	write	guides	and	tutorials	but	know	little	about	

	 13.	 The	Hastings	 strategic	plan	 included	“[l]ayoffs,	 reductions	 in	 time,	voluntary	 separations,	
and	closing	of	vacant	positions.”	Frank	H.	Wu,	Spring 2012 Strategic Plan Implementation Update,	
univ. oF Cal. haStingS College oF the law	 (Apr.	 19,	 2012),	 http://www.uchastings.edu/about
/leadership/chancellor-dean/letters/04-19-12a.php.	Four	members	of	 the	 library	 staff	were	 laid	off,	
and	two	others	had	their	hours	reduced.	See	Final	Reorganization	List,	Univ.	of	Calif.	Hastings	Coll.	
of	Law	(on	file	with	author;	document	was	removed	from	law	school’s	web	site);	see also	Matt	Bodie,	
Reforming Legal Education’s Finances: How to Cut Salaries,	 PRawFSblawg	 (Nov.	 15,	 2012),	 http://
prawfsblawg.blogs.com/prawfsblawg/2012/11/reforming-legal-educations-finances-how-to-cut	
-salaries.html	(focusing	on	cutting	faculty	salaries	as	an	alternative	to	layoffs).
	 14.	 See	 Brian	 Leiter,	 Predictions About Closings of ABA-Accredited Law Schools over the Next 
Decade,	 bRian leiteR’S law SCh. RePoRtS	 (Oct.	 3,	 2012),	 http://leiterlawschool.typepad.com
/leiter/2012/10/predictions-about-closings-of-aba-accredited-law-schools-over-the-next-decade	
.html	(predicting	that	at	least	a	few	law	schools	will	close).
	 15.	 From	1993	to	2011,	median	FTE	professional	librarian	positions	have	increased	from	7.5	to	
8.4.	Am.	Bar	Ass’n,	Sect.	on	Legal	Education	&	Admissions	to	the	Bar,	Comprehensive	Law	Library	
Statistical	Table—Data	from	Fall	1993	Annual	Questionnaire	(May	12,	1994);	Am.	Bar	Ass’n,	Sect.	on	
Legal	Education	&	Admissions	to	the	Bar,	Comprehensive	Law	Library	Statistical	Table—Data	from	
Fall	2011	Annual	Questionnaire	(Apr.	10,	2012)	(both	on	file	with	author).
	 16.	 But see	Carl	Yirka,	The Yirka Question and Yirka’s Answer: What Should Law Libraries Stop 
Doing in Order to Address Higher Priority Initiatives?,	aall SPeCtRum,	July	2008,	at	28.
	 17.	 Teaching	legal	research	can	be	a	strategic	decision	by	the	 library,	but	probably	only	to	the	
extent	that	teaching	it	a	certain	way	helps	the	school	balance	its	budget.	Having	librarians	teach	the	
research	component	of	the	first-year	program	may	mean	hiring	fewer	adjuncts,	or	could	free	up	time	
for	the	full-time	faculty.	If	the	priority	is	cost-cutting,	will	the	dean	care	that	moving	research	instruc-
tion	to	the	first	year	may	mean	losing	several	advanced	research	classes	with	low	enrollment?

This	analysis	can	be	applied	to	other	areas	as	well.	Library	functions	frequently	overlap	with	
those	of	other	law	school	departments.	For	example,	both	library	staff	and	administrative	assistants	
gather	 materials	 for	 professors	 and	 upload	 documents	 to	 course	 management	 sites.	 If	 the	 school	
has	an	open	position	 for	a	 faculty	 support	administrative	assistant,	 the	 library	might	offer	 to	 take	
responsibility	 for	 the	 overlapping	 functions.	 That	 could	 be	 enough	 for	 the	 school	 to	 redefine	 the	
support	role	as	part	 time,	and	save	salary	and	benefit	dollars.	Meanwhile,	 the	service	will	 improve	
because	 library	workers	can	search	and	retrieve	 information	more	efficiently.	As	an	added	benefit,	
centralizing	support	for	course	management	is	a	strategic	service	tied	to	innovation	in	teaching	with	
technology,	 faculty-student	 communication,	 and	 the	 transition	 to	 electronic	 textbooks.	 Another	
option	is	to	embrace	the	research	assistant	(RA)	pool	model,	under	which	the	library	budgets	for	and	
coordinates	the	activities	of	RAs.	This	approach	serves	professors	whose	research	needs	fluctuate	and	
provides	a	higher	level	of	training	and	oversight	for	students,	who	benefit	from	working	with	numer-
ous	professors	with	varied	research	interests.	See, e.g.,	Darcy	Kirk	&	Barbara	Rainwater,	The Research 
Assistant Pool in the Law Library,	6	tRendS l. libR. mgmt. & teCh.	4	(1994–1995).	If	comprehensive	
oversight	of	law	school	RAs	is	not	possible,	consider	an	arrangement	with	the	law	school	administra-
tion	whereby	RAs	 from	 the	 library’s	pool	do	not	 count	against	professors’	discretionary	accounts.	
This	 gives	 professors	 a	 financial	 incentive	 to	 use	 the	 library’s	 service,	 and	 the	 administration	 can	
cut	faculty	spending	on	RAs.	See	also	infra	¶	20	regarding	the	role	of	an	associate	dean	for	research.
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their	 effectiveness.	Our	primary	area	of	 expertise	 is	 still	not	 included	on	 the	bar	
exam.	 Furthermore,	 useful	 measures	 for	 assessment	 of	 library	 collections	 or	 ser-
vices	continue	to	elude	us.18	“When	a	dean	looks	at	a	law	school	budget,	the	biggest	
expenditure	after	faculty	salaries	is	the	library,	and	many	must	now	wonder	‘what	
are	all	those	people	doing	with	all	that	money?’	”19	Unless	we	change	our	priorities,	
layoffs	and	budget	cuts	will,	and should,	land	disproportionately	on	the	library.

¶7	Of	course	 libraries	have	advantages	as	well.	They	employ	highly	educated	
and	creative	people	who,	having	lived	through	transformative	change	in	their	own	
profession,	bring	flexibility	and	adaptability	to	this	difficult	time	in	legal	education.	
Most	libraries	can	still	cancel	print	subscriptions	to	save	(potentially)	hundreds	of	
thousands	of	dollars,	money	which	might	be	reallocated	to	save	crucial	staff	posi-
tions.	Another	even	more	hopeful	route	is	for	everyone	in	the	library	to	embrace	
services	that	support	new	institutional	priorities.20

What Do Deans and Professors Want from the Library?

¶8	What	should	the	library	do	to	maximize	its	value	to	the	school?	We	can	ask	
deans	 and	 professors	 that	 question	 directly,	 but	 we	 should	 not	 expect	 useful	
responses.	My	experience	last	year	as	the	librarian	on	an	ABA	site	inspection	team21	
confirmed	earlier	impressions	that	we	gain	little	from	general	inquiries:

Librarian:	 Are	you	happy	with	the	library?
Professor:	 Oh,	they’re	absolutely	wonderful!
Librarian:	 That’s	great	to	hear.	So	what	are	they	doing	that	you	really	like?
Professor:	 Um,	well,	when	 I	 contact	 them	they	 respond	right	away.	And	 they	get	me	

whatever	I	want.	They	can	track	down	anything.	They’re	diligent,	responsive	.	.	.	just	really	
great	people.

Librarian:	 Great,	well,	is	there	anything	you’d	like	to	see	the	library	do	more	or	better?
Professor:	 Gosh,	no,	I	can’t	think	of	anything.	.	.	.	They’re	just	terrific.

	 18.	 The	ABA	has	moved	from	quantitative	oversight	(volume	count,	circulation	statistics,	etc.)	
to	something	almost	exclusively	qualitative.	See	Sarah	Hooke	Lee,	Preserving Our Heritage: Protecting 
Law Library Core Missions Through Updated Library Quality Assessment Standards,	100	law libR. J.	9,	
2008	law libR. J.	2.	Chapter	6	of	the	ABA’s	Standards	for	Approval	of	Law	Schools	includes	“effective	
support”	 (601(a)),	“appropriate	 range	 and	 depth”	 of	 services	 (605),	“sufficient	 financial	 resources”	
(601(b)),	and	“a	competent	staff,	sufficient	in	number	to	provide	appropriate”	service	(604).	am. baR 
aSS’n, 2012–2013 StandaRdS and RuleS oF PRoCeduRe FoR aPPRoval oF law SChoolS,	43–45	(2012).	
But	what	is	“effective,”	“appropriate,”	and	“sufficient”?	What	does	“competence”	look	like?
	 19.	 Taylor	Fitchett	et	al.,	Law Library Budgets in Hard Times,	103	law libR. J.	91,	95,	2011	law 
libR. J.	5,	¶	14.
	 20.	 “As	we	acquire	fewer	books	 .	 .	 .	we	need	fewer	catalogers	and	fewer	staff	 to	process	books.	
Does	this	mean	that	libraries	should	cut	staff,	or	should	we	redirect	current	staff	to	other	tasks?	If	so,	
how	do	we	determine	what	we	are	not	doing	that	we	should	be	doing?”	Id.	at	96,	¶	16.
	 21.	 ABA	site	inspection	teams	typically	include	a	librarian	who	finds	facts	that	will	help	assess	
effective	 or	 competent	 service.	 Evidence	 of	 such	 service	 comes	 from	 discussions	 with	 professors	
and	 students	 (among	 others).	 “Evaluate	 the	 quality	 of	 library	 services	 and	 how	 this	 effectiveness	
is	 measured	 (student	 surveys,	 annual	 conversations	 with	 faculty,	 focus	 groups,	 etc.).	 Discuss	 any	
deficiencies	 in	 current	 service	 programs	 and/or	 any	 necessary	 services	 that	 are	 not	 offered.”	 Joan	
Howland,	 Discussion Group G—Information Resources, Technology, and Facilities,	 in	am. baR aSS’n, 
aba Site evaluation woRkShoP	(Nov.	14,	2009)	(section	II.3.h),	http://apps.americanbar.org/legaled
/accreditation/sitevisit/SEW%20NOV%2009%20Dig%20Agenda%20Book.pdf.
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¶9	It	is	a	familiar	dialogue:	professors	genuinely	like	the	library	and	respect	the	
people	who	work	there.	But	a	lack	of	criticism	is	not	validation.	Without	specific	
alternatives,	the	professor	has	no	context	to	judge	services.22	Yet	we	often	intuit	our	
value	 to	 the	 school	 from	 such	 affectionate	 but	 ignorant	 expressions	 of	 support.	
Internal	surveys	and	anecdotal	evidence	are	not	enough.23

¶10	Only	through	a	deeper	understanding	of	the	school’s	priorities	and	faculty	
needs	can	the	library	thrive	in	this	new	era,	and	everyone	who	works	in	the	library	
is	 responsible	 for	 gaining	 that	 understanding.	 Any	 library	 staff	 member	 can	 be	
more	 active	 in	 the	 law	 school	 community,	 perhaps	 by	 developing	 relationships	
with	individuals	in	other	departments,	or	by	attending	colloquia	and	events.	One	
might	 learn	 about	 major	 strategic	 objectives:	 for	 example,	 the	 school	 could	 be	
embracing	(belatedly)	Carnegie-style	curricular	reform,24	developing	a	new	LL.M.	
or	certificate	program,	expanding	the	use	of	technology	in	teaching,	launching	an	
online	continuing	legal	education	series,	or	seeking	new	sources	of	revenue.	Small	
projects	may	emerge	as	well,	such	as	meeting	the	needs	of	faculty	members	who	
want	 to	 learn	 about	 grant-funding	 opportunities,	 or	 assisting	 journal	 editors	 in	
revamping	their	web	sites.	Gathering	intelligence	of	this	sort	can	help	the	library	to	
overcome	the	school’s	challenges,	and	it	also	broadens	our	understanding	of	what	
motivates	professors.

Motivation: Why Law Professors Teach, Write, and Serve

¶11	We	cannot	hope	 to	understand	the	 interests,	and	thus	 the	needs,	of	“the	
faculty”	as	if	it	is	a	monolithic	entity.	Different	subgroups	(e.g.,	nontenured,	clini-
cal,	 legal	 writing)	 are	 likely	 to	 be	 motivated	 by	 different	 needs	 and	 goals.25	 It	 is	
important	to	recognize	that,	like	all	people,	individual	professors	mix	values,	pri-
orities,	and	insecurities	with	other	combustible	elements.	These	quirks	and	prefer-
ences	may	be	useful	in	customizing	library	services.26	Nevertheless,	we	can	speak	

	 22.	 But see	Yirka,	supra	note	16,	at	29–30	(“While	it	is	more	common	for	librarians	to	ask	users	
if	they	like	the	library’s	services,	it	is	uncommon	for	librarians	to	ask	open-ended	questions.”).
	 23.	 Of	course,	it	can	be	helpful,	after	dreaming	up	new	services,	to	gauge	the	faculty’s	interest.	
They	(or	their	representatives	on	the	library	committee)	can	evaluate	a	specific	proposal	in	relation	
to	their	own	needs.
	 24.	 See generally	 william m. Sullivan et al., eduCating lawyeRS: PRePaRation FoR the 
PRoFeSSion oF law	(2007)	(Carnegie	Report).
	 25.	 Some	 professors	 become	 less	 productive	 after	 they	 pass	 the	 tenure	 threshold.	 See	 Ira	 P.	
Robbins,	Exploring the Concept of Post-Tenure Review in Law Schools,	9	Stan. l. & Pol’y Rev.	387,	
387	(1998)	(defining	“deadwood”	professors	as	“extremely	underproductive	or	detached	from	their	
work”).	On	the	other	hand,	tenured	professors	may	be	more	open	to	blogging	or	other	borderline	
scholarly	activities	that	can	be	more	interesting	than	law	review	articles	and	can	reach	a	broader	audi-
ence.	See	J.	Robert	Brown	Jr.,	Essay, Law Faculty Blogs and Disruptive Innovation,	2	J. oF l.	525,	548–49	
(2012)	(arguing	that	blogging	can	enhance	name	reputation,	increase	SSRN	downloads,	and	other-
wise	“rout[e]	 around	 traditional	 means	 of	 determining	 reputation”);	 see also	 Stephanie	 Davidson,	
Way Beyond Legal Research: Understanding the Research Habits of Legal Scholars,	102	law libR. J.	561,	
578,	2010	law libR. J.	32,	¶	42	(arguing	that	faculty	status	is	likely	to	affect	research	habits	in	terms	
of	funding,	community	relationships,	and	time	available).
	 26.	 There	 are	 many	 labels	 we	 can	 attach	 to	 law	 professors:	 “(un)productive	 scholars,”	
“(dis)engaged	colleagues,”	“(non)tenured,”	“tech	savvy,”	“(future)	deans,”	“clinicians,”	“professionally	
active,”	etc.	Any	one	of	these	may	suggest	a	certain	package	of	library	services.	Taken	to	an	extreme	
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generally	about	law	faculty	interests	based	on	unique	and	pervasive	aspects	of	the	
profession.

¶12	In	recent	years,	researchers	have	attempted	to	understand	faculty	motiva-
tion	by	distinguishing	between	 intrinsic	and	extrinsic	 factors.27	 Intrinsic	motiva-
tors—for	example,	wanting	to	help	people	or	make	a	meaningful	contribution	to	a	
field	of	study—suggest	positive	ideals28	of	autonomy,	mastery,	and	purpose.29	These	
drivers	 are	 sometimes	 described	 with	 different	 terms,	 but	 the	 idea	 is	 the	 same.	
Douglas	Ray	believes	that	“job	satisfaction	comes	from:	knowing	that	you	make	a	
difference;	knowing	that	you	are	appreciated;	knowing	that	you	are	part	of	a	group	
doing	 something	 that	 matters;	 and	 knowing	 that	 you	 can	 continue	 to	 learn	 and	
grow.”30	 While	 it	 might	 be	 possible	 to	 derive	 satisfaction	 only	 from	 within,	 for	
many,	personal	satisfaction	grows	from	academic	acceptance.31

¶13	Extrinsic	motivators—tenure	and	security	of	position,	recognition	of	peers,	
financial	 incentives—play	 a	 major	 role,	 perhaps	 more	 than	 internal	 factors,	 and	
perhaps	 even	 more	 than	 they	 did	 for	 previous	 generations.	 Whether	 the	 trend	
toward	an	incentive-based	“academic	capitalism”	is	good	or	bad	depends	on	one’s	
point	of	view:	“[Academics]	.	.	.	with	a	sense	of	personal	agency	or	those	who	see	
financial,	 professional	 or	 social	 benefits	 may	 see	 it	 as	 opportunity	 rather	 than	
imposition.”32	 On	 the	 other	 hand,	 “Faculty	 who	 become	 temporary	 scholars	 to	
achieve	 tenure,	 feeling	both	pressed	and	oppressed	by	 the	need	 to	produce	 three	
major	journal	articles	(published	in	‘top	tier	journals’),	are	less	likely	to	experience	

conclusion,	the	library	might	work	with	the	research	dean	to	customize	services	in	conjunction	with	
each	professor’s	annual	evaluation.	Understanding	 individual	 faculty	motivation	(or	more	broadly,	
that	of	certain	subgroups)	may	yield	insights	into	new	and	popular	library	services.
	 27.	 See, e.g.,	 Paul	 Blackmore	 &	 Camille	 B.	 Kandiko,	 Motivation in Academic Life: A Prestige 
Economy,	16	ReS. PoSt-ComPulSoRy eduC.	399	(2011);	Kenneth	A.	Feldman	&	Michael	B.	Paulsen,	
Faculty Motivation: The Role of a Supportive Teaching Culture,	 1999	 new diReCtionS teaChing & 
leaRning	69;	William	J.	Rich,	Essay,	Balance in Legal Education: Pervasive Principles,	60	J. legal eduC.	
122	(2010).
	 28.	 We	should	not	forget	the	sadder	intrinsic	motivators.	Shortly	after	I	became	associate	director	
for	library	services	at	the	University	of	Connecticut	School	of	Law,	I	attended	a	library	management	
workshop	 in	California.	The	 facilitator	 asked	everyone	 to	 think	of	 the	 things	 that	motivated	 them	
to	do	their	best	work.	People	gave	honest	and	honorable	examples	like	“helping	others”	and	“doing	
genuinely	important	work.”	My	answer	was	“fear	of	failure.”	Fear	keeps	me	up	late	and	it	drives	me	to	
achieve	results.	
	 29.	 Daniel	Pink	has	written	that	human	beings	are	motivated	by	autonomy,	mastery,	and	pur-
pose.	See	daniel Pink, dRive: the SuRPRiSing tRuth about what motivateS uS	85–146	(2009).	But	
that	cannot	explain	faculty	members	who	have	better	access	to	each	of	these	motivators	than	most	
workers.	Law	professors	have	academic	freedom	and	security	of	position,	the	opportunity	to	mold	the	
next	generation	of	lawyers,	and	a	platform	to	affect	important	debates	in	their	areas	of	expertise.	If	
autonomy,	mastery,	and	purpose	were	the	only	key	drivers,	then	all	professors	would	be	content	and	
cooperative.	Sadly,	that	is	not	the	case.
	 30.	 Douglas	E.	Ray,	The Dean’s Role in Building a Positive Workplace Environment,	42	u. tol. l. 
Rev.	657,	657	(2011).
	 31.	 See	Blackmore	&	Kandiko,	 supra	note	27,	at	404	 (“No	matter	how	 intrinsically	motivated,	
an	academic	is	part	of	a	community	of	colleagues,	whose	shared	epistemologies	and	social	practices	
strongly	 influence	 thinking	and	discourse	 in	 the	 field	and	whose	approval	confers	high	 intellectual	
standing.”).
	 32.	 Id.	at	402.
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the	personal	enjoyment	and	life	satisfaction	associated	with	a	lifetime	of	scholar-
ship	.	.	.	.”33

¶14	 Many	 longtime	 academics	 say	 that	 academia	 was	 once	 a	 happier	 place.	
Faculties	were	collegial	and	involved.	They	met	routinely	both	at	work	and	socially,	
and	were	engaged	with	one	another’s	work.

It	was	not	uncommon,	in	the	mid-1970s	to	all	have	coffee	together	twice	a	day—10:30	
am	 and	 2:30	 pm.	 When	 one	 person	 moved,	 almost	 every	 young	 professor	 met	 to	 help.	
Weekends	were	spent	together	in	families.	Christmas	parties	of	whole	Departments	were	
held	in	rented	halls	with	300+	attendees,	with	singing	and	comedy	and	talent	shows.34

The	 job	of	 the	“law	professor”	 typically	 included	a	near	 lifetime	appointment;	a	
flexible	 schedule;	 a	 generous	 salary;	 a	 platform	 to	 influence	 debates	 of	 local,	
regional,	or	national	significance;	and	the	ability	to	help	the	careers	of	future	law-
yers.	Although	many	law	professors	are	happy	and	fulfilled	in	their	careers,35	times	
and	perspectives	have	changed.	The	professoriate	 is	(or	has	become)	more	com-
petitive,	status	obsessed,	and	uncooperative.36	“Now	we	talk	about	our	‘heroes’	by	
noting	that	‘she	was	published	in	that	journal’	or	‘he	just	received	a	huge	research	
award.’	 These	 are	 our	 icons;	 but,	 is	 their	 work	 edifying	 anyone—including	
themselves?”37

	 33.	 Rich,	 supra	 note	 27,	 at	 125	 (arguing	 that	“extrinsic”	 motivators	 like	 financial	 rewards	 are	
potentially	 destructive	 to	 both	 the	 campus	 community	 and	 long-term	 professional	 satisfaction).	
Think	about	library	services	designed	with	not-yet-tenured	professors	in	mind.	What	do	they	need	
to	get	through	the	process?	Time	to	write?	Project	management?	Solid	administrative	support?	The	
library	ought	to	work	with	the	dean	for	research	to	consider	the	opportunities.	If	we	reach	professors	
when	they	are	new,	especially	in	a	way	that	has	a	meaningful	impact	on	something	as	important	as	
tenure,	then	we	will	have	customers	for	life.
	 34.	 Jim	Parsons	&	William	Frick,	Why Professors Hate Their Jobs: A Critique of the Pedagogy of 
Academic Disengagement,	7	CultuRe, SoC’y & PRaxiS,	no.	2,	2008,	at	30,	34	n.3.
	 35.	 Indeed,	a	survey	of	Yale	Law	School	graduates	demonstrates	that	academics	are	the	most	likely	
of	all	graduates	to	be	“very	satisfied”	with	their	career	choice.	Yale	Law	Sch.	Career	Dev.	Office,	What	
Yale	Law	School	Graduates	Do:	A	Summary	of	CDO’s	5th	Year	Career	Development	Survey,	Classes	
1996–2000,	 at	 1,	 4–5	 (2001),	 http://www.law.yale.edu/documents/pdf/cdo-summary_memo_96_00	
.pdf	(noting	“very	satisfied”	rates	of	24%	for	law	firms,	49%	for	business,	60%	for	public	service,	75%	
for	academia,	and	49%	overall).
	 36.	 See, e.g.,	Michael	A.	Livingston,	Why Are Law Professors So Edgy?,	FRom milan to mumbai	
(Mar.	 1,	 2006),	 http://mikelivingston.blogspot.com/2006/03/why-are-law-professors-so-edgy.html	
(arguing	that	the	profession	has	become	“(a)	very	competitive;	(b)	primarily	personal	(that	is,	non-
cooperative)	in	nature,	and	(c)	almost	entirely	devoid	of	objective	standards	that	might	be	used	to	
measure	success	or	failure	in	the	activity.”);	Megan	McArdle,	The Life of the Mind,	atlantiC	(Apr.	22,	
2008),	available at	http://www.theatlantic.com/business/archive/2008/04/the-life-of-the-mind/3296/	
(“I’ve	never	seen	a	group	of	people—including	investment	bankers—more	obsessed	with	status.”).	
See also	Ilya	Somin,	Are Law Professors Miserable, and If So Why?,	volokh ConSPiRaCy	(Dec.	29,	2007),	
http://volokh.com/2007/12/29/are-law-professors-miserable-and-if-so-why/	 (“[A]chievements	 and	
failures	are	measured	by	citation	rates,	conference	invitations,	offers	of	visiting	positions,	promotion	
to	tenure,	pay	increases	(which	at	many	schools	are	at	least	partly	merit-based),	and	of	course	student	
evaluations.	None	of	these	measures	are	perfect.	But	collectively	they	should	give	most	professors	a	
reasonably	good	indication	of	their	professional	standing.”).
	 37.	 Parsons	&	Frick,	supra	note	34,	at	35;	see also id.	at	42	(“[T]eaching,	research	and	service	(the	
holy	trinity	of	sorts)	[have	become]	depoliticized	acts	reduced	to	‘getting	ahead.’	But	‘getting	ahead’	
means	‘falling	behind’	when	the	effect	is	to	deskill	or	remove	academics	from	processes	of	delibera-
tion	and	reflection.”).
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We	believe	some	things	are	systemic—competition	for	what	seem	like	finite	research	dollars;	
strong	personal	competition	for	salary	and	promotion;	and	an	academic	culture	driven	by	
less	than	convivial	philosophical	groundings—and	the	things	that	go	with	that	[such	as	a	
personal	lack	of	efficacy	and	fullness	that	makes	us,	shall	we	say,	edgy	(on	edge)].38

¶15	 One	 might	 accept	 the	 implication	 of	 these	 anecdotes,	 yet	 reasonably	 ask	
whether	pining	for	the	academy	of	yesterday	helps	us	to	evaluate	the	library	services	
of	today.	One	response	is	that	it	does,	at	least	to	the	extent	that	the	dean	and	other	
tenured	 faculty	 members	 seek	 a	 return	 to	 those	 happier	 times—in	 that	 case	 the	
library	could	develop	ways	to	help	in	the	transition.39	Indeed,	we	might	hope	that	
innovative	 support	 will	 result	 in	 more	 successful	 scholarship,	 which	 will	 in	 turn	
lead	to	a	friendlier	working	environment.40	A	second,	less	sentimental	response	is	
that	we	ought	to	limit	our	inquiry	to	factors	that	do	motivate	professors,	and	ignore	
those	that	either	used	to,	or	never	did,	have	an	effect.	The	quest	for	recognition	and	
reputation	are	real	enough,	though	not	necessarily	indicative	of	our	best	natures.

¶16	 The	 desire	 for	 recognition	 from	 the	 public,	 from	 the	 news	 media,	 from	
students,	and	most	crucially	from	peers	(internal	and	external)	is	a	critical	motiva-
tor.	Faculty	watch	for	lateral	moves,	appointments	to	national	committees,	publica-
tion	 in	 visible	 journals,	 invitations	 to	 speak	 at	 conferences,	 and	 mentions	 in	 the	
blogosphere	as	evidence	of	professional	importance.41	Seen	in	this	way,	we	under-
stand	why	teaching	may	come	second,	and	service	(including	governance)	a	distant	
third;	after	all,	teaching	and	service	are	less	directly	associated	with	reputation,	at	
least	outside	the	building.42

¶17	In	my	early	years	at	William	Mitchell,	I	attended	a	faculty	workshop	on	the	
importance	of	self-promotion.	Professors	shared	tips	on	using	social	media,	sub-
mitting	articles	to	nonlegal	or	interdisciplinary	publications,	and	speaking	at	con-
ferences.43	Attendees	were	encouraged	to	“squeeze	the	juice”	out	of	their	research	
and	writing.	Every	good	idea	should	be	heard	by	as	many	people,	in	as	many	ways,	

	 38.	 Id.	at	34	n.3.
	 39.	 For	a	fascinating	read,	including	a	fourteen-step	process	for	returning	to	a	“successful	peda-
gogy	of	engagement”	in	the	academy,	see	id.	at	43–45.	Cf.	Jayne	W.	Barnard,	Post-Tenure Review as If 
It Mattered,	17	J. ContemP. legal iSSueS	297,	319–22	(2008)	(proposing	that	law	schools	tie	faculty	
compensation	 to	“performance	 and	 adherence	 to	 institutional	 values”	 such	 as	 innovation,	 regular	
production	of	high-quality	scholarship,	enthusiasm,	and	constructive	participation	in	faculty	gover-
nance).
	 40.	 See	 Mardy	 T.	 Eimers,	 The Role of Intrinsic Enjoyment in Motivating Faculty,	 thought & 
aCtion: the nea higheR eduC. J.,	Fall	1997,	at	125,	131	(finding	that	“measures	to	help	faculty	be	
more	 successful	 in	 their	 scholarly	 endeavors	 may	 lead	 to	 the	 higher	 levels	 of	 satisfaction	 with	 the	
extrinsic	recognition	they	receive	from	research.”).
	 41.	 “The	folks	at	lower-tier	schools	think	they	belong	at	top-20	schools,	the	folks	at	other	top-20	
schools	think	they	belong	at	Harvard,	and	the	folks	at	Harvard	think	that	they	deserve	more	recogni-
tion	than	the	other	folks	at	Harvard.”	Arnold	Kling,	Diminishing Returns and Life,	eConlog	(Apr.	21,	
2008),	http://econlog.econlib.org/archives/2008/04/diminishing_ret.html.
	 42.	 On	the	other	hand,	the	importance	of	good	teaching	is	probably	making	a	comeback	in	this	
law-school-bashing,	reform-demanding,	post-Carnegie	era.
	 43.	 The	 blogosphere	 offers	 occasional	 tips	 on	 self-promotion	 for	 law	 professors.	 See,	 for	
example,	Paul	Secunda’s	series	on	PrawfsBlawg	(http://prawfsblawg.blogs.com/prawfsblawg),	includ-
ing	 Self-Promotion #5: Hodge Podge of Ideas	 (Nov.	 16,	 2009),	 http://prawfsblawg.blogs.com/prawfs
blawg/2009/11/selfpromotion-5-hodge-podge-of-ideas.html.
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as	possible.44	The	model	of	writing	an	article,	 submitting	 it	 for	publication,	and	
then	moving	on	to	other	projects	was	shunned	as	incomplete	and	outmoded.	The	
reason,	according	to	the	presenters,	was	that	our	practical	work	should	not	be	hid-
den;	instead	the	community	should	put	it	to	use.	Thus	self-promotion,	once	(and	
still,	in	some	circles)	regarded	as	tacky,	had	been	reborn	and	swaddled	in	a	wrapper	
of	 social	 good.	 But	 it	 also	 appealed	 to	 professors’	 desire	 for	 recognition,	 not	 to	
mention	the	law	school’s	interest	in	promoting	a	faculty	with	national	impact.45

¶18	The	workshop	spawned	a	fascinating	law	school	task	force	on	enhancing	
the	 visibility	 of	 faculty	 work.	 The	 group	 took	 its	 work	 seriously	 and	 had	 the	
approval	of	both	law	school	administration	and	the	faculty	as	a	whole.	No	surprise—	
its	work	hit	the	sweet	spot	between	professorial	and	institutional	self-interest.

¶19	Understanding	patrons’	needs	has	always	been	central	in	librarianship—in	
reference	or	circulation	interactions,	in	developing	or	refining	services,	and	so	on.	
Dipping	below	the	surface	to	ascertain	what	motivates	the	law	school	and	its	fac-
ulty	has	major	 implications	as	we	reimagine	 the	academic	 law	 library.	We	know	
that	law	schools	are	seeking	to	cut	expenses,	that	promotional	efforts	are	valued	but	
pushed	back	to	professors,	and	that	professors	are	increasingly	motivated	by	exter-
nal	factors	like	recognition	and	reputation.

Support for Production and Visibility of Faculty Scholarship

¶20	 From	 time	 to	 time	 law	 schools	 post	 announcements	 of	 positions	 like	
“Associate	 Dean	 for	 Faculty	Development”	or	“Vice	 Dean	 for	Research.”46	These	
jobs	 are	 generally	 designed	 to	 help	 professors	 get	 their	 work	 published	 and	 dis-
seminated	 broadly,	 find	 speaking	 engagements,	 and	 increase	 attention	 for	 the	
school,	among	other	things.47	The	fact	that	schools	have	advertised	for	positions	
like	this	is	evidence	of	the	desire	for	increased	scholarly	productivity	and	visibili-
ty.48	But	law	schools	do	not	need	more	deans;	instead	they	need	to	trim	administra-
tive	costs	during	a	historic	period	of	declining	enrollments.

	 44.	 This	seems	an	opportune	moment	to	state	that	these	suggestions	were	neither	bad	nor	base.	
There	were,	in	fact,	numerous	good	and	practical	ideas	shared	during	the	meeting.	Without	attaching	
judgment,	I	seek	to	recognize	and	learn	something	real	about	human	nature,	and	(eventually)	suggest	
corresponding	implications	for	library	services.
	 45.	 Reputation	 is	worth	a	combined	forty	percent	of	 the	U.S. News & World Report	 rankings.	
See	Theodore	P.	Seto,	Understanding the U.S.	News Law School Rankings,	60	S.m.u. l. Rev.	493,	506	
(2007).	Faculty	members’	efforts	to	promote	their	own	work	are	doubly	important	in	an	era	of	fiscal	
austerity.	Marketing	and	public	relations	groups	must	also	focus	on	campus	events	and	calls	 from	
news	media,	etc.
	 46.	 Common	 functions	 of	 a	 faculty	 development	 position	 include	 mentoring	 and	 assistance	
with	professional	development	opportunities;	oversight	of	grants,	awards,	fellowships,	and	develop-
ment	funds;	development	of	programs	on	writing	and	teaching;	assistance	with	curriculum	planning;	
and	maintaining	a	calendar	of	faculty	development	opportunities.
	 47.	 See	 Joseph	 P.	 Tomain	 &	 Paul	 L.	 Caron,	 The Associate Dean for Faculty Research Position: 
Encouraging and Promoting Scholarship,	33	u. tol. l. Rev.	233,	234	(2001).	At	the	University	of	Toledo	
College	of	Law,	the	associate	dean	position	was	created	to	“(1)	promote	excellence	in	scholarship	and	
teaching;	(2)	facilitate	and	coordinate	scholarly	activities;	and	(3)	publicize	the	scholarly	activities	of	
the	faculty.”	Id.
	 48.	 See generally	James	Lindgren,	Fifty Ways to Promote Scholarship,	49	J. legal eduC.	126	(1999).	
Professor	Lindgren	offers	terrific	suggestions	on	creating	an	internal	environment	in	which	scholars	
can	thrive.	Id.	at	127–32.	He	suggests	that	schools	create	research	dean	positions,	noting	that	“Texas	
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¶21	 With	 significant	 financial	 and	 public	 relations	 stress,	 law	 schools	 may	
deemphasize	scholarship	 in	 favor	of	 teaching	because	 teaching	has	a	more	direct	
and	obvious	correlation	with	student	outcomes	and	is,	therefore,	more	responsive	
to	critiques	of	legal	education.	Libraries	can	add	immediate	value	to	the	school	by	
absorbing	 functions	 related	 to	 promotion	 and	 dissemination	 of	 scholarship,	
including	many	of	 those	held	by	 research	deans,	 and	others	 that	professors	have	
been	asked	to	accomplish	on	their	own.49	Librarians	have	(or	can	develop)	the	tal-
ents	necessary	to	take	primary	responsibility	for	faculty	development.

¶22	This	new	role	is	not	a	stretch.	Even	now,	research	deans	cannot	serve	opti-
mally	without	the	cooperation	and	support	of	the	library.	After	all,	librarians	con-
duct	 research,	 and	 often	 coordinate	 research	 assistant	 pools,	 to	 guarantee	
high-quality	inputs	for	scholarship.50	We	know	that	as	sources	of	information	pro-
liferate,	professors	need	more	help	in	searching	and	filtering.51	Increasingly,	it	is	not	
enough	to	scan	for	articles	in	one’s	area,	run	keyword	searches	in	favorite	databases,	
and	talk	to	peers.	Professors	who	are	provided	with	better	source	materials	have	an	
advantage,	and	creative	librarians	hold	the	key.

¶23	Research	is	the	library’s	sphere	of	influence,	and	the	scholarly	cycle	moves	
quickly	 from	 there.	 In	between	 research	and	 the	 finished	product,	professors	are	
usually	alone	with	their	computers	and	their	coffee,52	and	then,	after	the	article	is	
finished,	 a	 research	 dean	 may	 offer	 advice	 on	 how	 to	 place	 it	 in	 an	 appropriate	
journal.	But	experience	and	anecdotal	evidence	suggest	that	many	professors	han-
dle	the	postcompletion	work	alone	(or	with	the	help	of	an	administrative	assistant),	
leading	to	inconsistency,	inefficiency,	and	error.

and	Georgetown,	schools	that	have	associate	deans	for	research	or	scholarship,	have	registered	stag-
gering	increases	in	faculty	productivity	over	recent	years.”	Id.	at	130.
	 49.	 See	Margaret	A.	Schilt,	Faculty Services in the 21st Century: Evolution and Innovation,	26	legal 
ReFeRenCe SeRviCeS Q.,	nos.	1/2,	2007,	at	187,	204	(advocating	for	librarians	to	provide	faculty	mem-
bers	“with	whatever	help	will	give	them	more	time	to	spend	thinking	and	writing,	and	to	assist	them	
with	getting	their	thinking	and	writing	to	the	audience	they	are	seeking.”).
	 50.	 See generally	Kirk	&	Rainwater,	supra	note	17.
	 51.	 See	Schilt,	supra	note	49,	at	195	(arguing	that	faculty	members	“are	drowning	in	resources—
what	they	need	are	ways	to	tease	out	of	the	deluge	those	resources	that	are	valuable	to	their	work”).
	 52.	 On	the	other	hand,	maybe	there	is	room	for	 librarians	to	offer	ongoing	help.	I	once	had	a	
memorable	conversation	with	a	law	professor,	who	said	her	research	process	had	regressed	over	the	
years.	Decades	earlier	she	had	learned	the	“index	card	method”	for	taking	notes	and	organizing	her	
thoughts.	 She	 stored	 batches	 of	 cards	 in	 a	 box,	 and	 then	 when	 she	 was	 ready	 to	 write,	 she	 would	
pull	them	out,	put	them	in	order,	switch	them	around,	and	so	on.	These	days	she	has	Westlaw	and	
LexisNexis	 printouts,	 bookmarks	 to	 web	 sites,	 documents	 she	 has	 found	 and	 downloaded,	 e-mails	
from	colleagues	(or	herself)	referencing	materials	 in	various	 locations,	books	 from	the	 library,	and	
photocopies	 delivered	 via	 interlibrary	 loan.	 Now,	 much	 more	 than	 earlier	 in	 her	 career,	 she	 works	
on	numerous	long-term	projects	at	once.	Furthermore,	she	writes	from	home,	in	her	office,	at	coffee	
shops,	 and	 while	 traveling.	Version	 control	 had	 become	 a	 big	 problem	 because	 she	 e-mailed	 half-
completed	files	to	herself	and	had	inconsistent	access	to	network	space	from	off-site.	These	problems	
were	multiplied	when	collaborating	with	colleagues.	She	assumed	that	librarians	had	somehow	solved	
this	problem,	so	she	asked	for	my	advice.	Sadly,	I	had	experienced	many	of	the	same	frustrations.	Since	
then	 I	 have	 promoted	 various	 tools,	 notably	 Zotero	 (www.zotero.com)	 for	 research	 management.	
There	 is	 clearly	 room	for	 library	expertise	at	 stages	of	 the	 research	process	 that	had	 typically	been	
considered	the	sole	province	of	law	professors	as	authors.
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¶24	I	propose	a	more	streamlined	process	that	better	utilizes	librarians’	talents	
and	garners	more	attention	for	faculty	work.	One	librarian	should	serve	as	schol-
arly	 communication	 “czar,”	 responsible	 for	 the	 school’s	 publication	 and	 open	
access	efforts,	including	SSRN,53	ExpressO,54	and	the	institutional	repository.	This	
librarian	 might	 reasonably	 emerge	 from	 either	 public	 or	 technical	 services.55	 A	
designated	 point	 person	 signals	 the	 library’s	 commitment	 to	 the	 endeavor	 and	
provides	a	contact	for	faculty	members	and	vendors.56

¶25	If	the	school	does	not	already	have	an	institutional	repository,	the	library	
should	 invest	 in	 one.57	 A	 repository	 houses	 a	 publicly	 accessible	 record	 of	 the	
school’s	intellectual	output58	and	serves	as	the	cornerstone	of	its	participation	in	
the	open	access	movement.	Open	access	initiatives	(and	the	repository	specifically)	
build	connections	with	the	community	(including	the	bench	and	bar),	assist	with	
fund-raising,59	expose	the	school’s	work	to	a	national	or	even	worldwide	audience,	
and	accomplish	a	 social	good	by	unlocking	valuable	 information.60	Undertaking	
this	repository	project	will	have	the	support	of	faculty	members	because	the	library	
can	promise	vastly	 increased	reach	for	their	work,61	and	support	for	open	access	

	 53.	 SSRN	(www.ssrn.com)	is	the	Social	Science	Research	Network,	an	interdisciplinary	scholar-
ship	repository	widely	embraced	by	law	professors	and	valued	for	its	download	tracking	statistics.
	 54.	 exPReSSo,	http://law.bepress.com/expresso/	(last	visited	Jan.	26,	2013).	ExpressO	is	a	manu-
script	 submission	 service	 developed	 by	 Berkeley	 Electronic	 Press	 (bepress)	 that	 allows	 authors	 to	
send	completed	articles	to	dozens	(or	hundreds)	of	law	journals	at	once	and	monitor	acceptance	or	
rejection.
	 55.	 Reference	librarians	might	seem	the	obvious	choice	because	of	their	preexisting	relationships	
with	professors,	but	this	role	also	has	great	potential	for	catalogers	or	others	in	technical	services.	For	
one	thing,	as	libraries	cut	print	collections,	those	who	had	processed	print	materials	have	more	time	
available.	More	 important,	many	of	 the	skills	necessary	to	spearhead	and	maintain	an	open	access	
initiative	are	possessed	by	technical	services	librarians:	an	understanding	of	taxonomy	and	controlled	
vocabulary,	being	consistent	and	organized,	and	attention	to	detail.
	 56.	 Anyone	 who	 has	 spent	 significant	 time	 evaluating	 or	 using	 institutional	 repositories	 can	
confirm	 the	 importance	 of	 a	 dedicated	 individual.	 Without	 one,	 repositories	 often	 languish.	 It	 is	
embarrassing	to	the	school	to	present	a	repository,	ostensibly	 its	public	archive	of	 faculty	work,	to	
which	nothing	has	been	added	for	years.
	 57.	 Ideally	the	school	will	supplement	the	library’s	budget,	but	regardless,	libraries	must	find	the	
money.	Digital	Commons,	for	example,	costs	between	$15,000	and	$20,000	per	year	for	hosted,	sup-
ported	service.	See	digital CommonS,	http://digitalcommons.bepress.com	(last	visited	Jan.	26,	2013).	
DSpace	is	open	source,	locally	hosted	software,	which	means	it	is	cheaper,	highly	customizable,	and	
more	staff-time	intensive.	See	dSPaCe,	http://www.dspace.org	(last	visited	Jan.	26,	2013).
	 58.	 For	a	great	overview	of	open	access	 in	 the	context	of	 legal	education,	 including	consider-
ations	for	implementing	an	institutional	repository,	see	Carol	A.	Parker,	Institutional Repositories and 
the Principle of Open Access: Changing the Way We Think About Legal Scholarship,	37	n.m. l. Rev.	431	
(2007).
	 59.	 See	 David	 Shulenburger,	 Closing	 Keynote	 at	 SPARC	 Digital	 Repositories	 Meeting	 (2008),	
http://www.arl.org/sparc/bm~doc/shulen_trans.pdf	 (“The	 job	 of	 digital	 repositories	 is	 to	 ensure	
that	the	extremely	valuable	scholarly	or	creative	products	that	have	been	paid	for	by	the	public	or	by	
donors	are	ultimately	accessible	to	them,	as	well	as	to	students,	faculty	and	researchers	everywhere.”).
	 60.	 See	Richard	A.	Danner,	Applying the Access Principle in Law: The Responsibilities of the Legal 
Scholar,	 35	 int’l J. legal inFo.	 355,	 394	 (2007)	 (encouraging	 scholars	 to	“insist	 that	 the	 journals	
which	accept	their	works	be	openly	accessible	or	at	least	allow	authors	to	post	their	accepted	works	
in	institutional	or	disciplinary	open	access	repositories.”).
	 61.	 See	Parker,	supra	note	58,	at	466	(“[O]ne	need	only	visit	 the	topic	of	download	counts	 to	
find	evidence	that	one	of	the	driving	forces	behind	archiving	in	open	access	repositories	is	increased	
visibility,	and	thus	increased	impact	of	one’s	work.”).
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initiatives	will	increase	as	professors	see	the	repository’s	effects	in	terms	of	down-
load	counts,	among	other	benefits.62

¶26	 Facilitating	 free	 and	 open	 access	 to	 scholarship	 virtually	 guarantees	 that	
more	 people	 will	 read	 and	 cite	 to	 it.63	 Important	 research	 conducted	 by	 James	
Donovan	and	Carol	Watson	demonstrates	that	“[o]pen	access	legal	scholarship	.	.	.	
can	expect	to	receive	fifty-eight	percent	more	citations	than	non–open	access	writ-
ings	of	similar	age	from	the	same	venue.”64	The	effect	appears	to	be	quite	durable,	
with	older	articles	(including	many	uploaded	to	open	access	venues	years	after	tra-
ditional	publication)	continuing	to	be	found	and	cited	at	a	higher	rate	than	articles	
published	in	print	alone.65	The	reasons	are	uncertain,	though	easier	availability	of	
materials	via	Google	and	other	search	engines	seems	the	most	significant	cause.66

¶27	Professors	may	ask	whether	articles	already	on	SSRN	ought	to	have	a	sec-
ond	open	access	home.	The	issue	is	whether	a	repository	will	siphon	away	a	per-
centage	of	authors’	SSRN	downloads,	resulting	in	diminished	ranking	and	status.	
Donovan	 and	 Watson	 believe	 that	 the	 question	 arises	 from	 a	 faulty	“zero-sum”	
assumption;	namely	that	readers	for	a	particular	article	are	a	scarce	resource,	and	
adding	multiple	access	points	divides	them.67	Instead,	they	argue	that

SSRN	 and	 IRs	 more	 likely	 draw	 from	 different	 readerships,	 meaning	 that	 downloads	
recorded	for	the	repository	copy	represent	not	diverted	SSRN	readers	but	a	new	audience	
for	the	content.	SSRN	and	IRs	do	not	fight	for	the	same	eyeballs,	but	instead	target	different	
populations	defined	by	how	readers	find	their	way	to	the	desired	content.68

¶28	 Our	 law	 school’s	 experience	 with	 using	 both	 SSRN	 and	 our	 repository,	
Mitchell	Open	Access,	supports	Donovan	and	Watson’s	key	conclusion;	namely	that	

	 62.	 Professors	who	never	expressed	much	 interest	 in	open	access	 report	 their	appreciation	 for	
receiving	monthly	download	statistics	from	the	repository.	Probably	a	part	of	 it	 is	vanity,	but	there	
are	other	reasons	as	well.	Seeing	a	spike	in	downloads	for	an	older	article	tells	a	professor	that	a	long-
forgotten	research	interest	may	be	worth	revisiting.	Professors	have	also	been	invited	to	submit	new	
articles	for	forthcoming	symposia,	or	to	present	at	conferences,	because	of	work	found	in	the	institu-
tional	repository	or	SSRN.
	 63.	 Dozens	of	studies	in	various	fields	have	demonstrated	the	increased	impact	factor	of	open	
access	articles.	See	The Effect of Open Access and Downloads (“Hits”) on Citation Impact: A Bibliography 
of Studies,	oPen Citation PRoJeCt,	http://opcit.eprints.org/oacitation-biblio.html	(last	updated	Dec.	
5,	2012).
	 64.	 James	M.	Donovan	&	Carol	A.	Watson,	Citation Advantage of Open Access Scholarship,	103	
law libR. J.	553,	570,	2011	law libR. J.	35,	¶	50.
	 65.	 See id.	at	571–72,	¶	56.
	 66.	 Donovan	 and	 Watson	 note	 three	 possible	 causes:	 the	 open	 access	 postulate	 (convenient	
access),	the	early	access	postulate	(earlier	uploading	gives	the	author	a	foothold	on	hot	topics),	and	
the	 self-selection	 bias	 postulate	 (authors	 self-select	 their	 best	 work	 to	 post	 online).	 Id.	 at	 570–72,	
¶¶	51–56.	They	dispute	the	notion	that	more	convenient	access	explains	citation	advantage	because	
law	 professors	 already	 have	 access	 to	 legal	 periodical	 literature	 via	 HeinOnline,	 LexisNexis,	 and	
Westlaw.	 Id.	 at	 571,	¶	 53.	Yet	 they	 do	 not	 consider	 the	 possibility	 that	 faculty	 research	 habits	 have	
changed,	 and	 that,	 like	 students,	 faculty	 have	 begun	 to	 utilize	 general	 search	 engines	 either	 before	
or	 instead	of	 fee-based	databases	 to	 find	 legal	 literature.	See	Davidson,	 supra	note	25,	 at	572,	¶	 25	
(acknowledging	our	lack	of	knowledge	about	faculty	research	process	and	preferences).	“Do	faculty	
scholars	use	the	resources	that	librarians	expect	them	to	use?”	Id.	at	¶	26.
	 67.	 James	 M.	 Donovan	 &	 Carol	 A.	 Watson,	 Will an Institutional Repository Hurt My SSRN 
Ranking? Calming the Faculty Fear,	aall SPeCtRum,	Apr.	2012,	at	12,	12.
	 68.	 Id.
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redundant	posting	dramatically	 increases	net	downloads.69	 In	William	Mitchell’s	
case,	SSRN	downloads	have	declined	marginally	since	the	debut	of	Mitchell	Open	
Access,	 but	 net	 downloads	 have	 skyrocketed.70	 This	 is	 the	 rare	 service	 with	 no	
downside;	it	provides	broad	dissemination	of	faculty	work,	predictable	and	enthu-
siastic	institutional	support,	quantifiable	and	measurable	success,	and	fixed	costs	
(excluding	staff	time).71

¶29	At	the	same	time	as	libraries	evaluate	repository	platforms	and	build	sup-
port,	they	can	improve	their	schools’	scholarship	content	on	SSRN	by	undertaking	
a	 retrospective	 uploading	 project.	 This	 process	 includes	 scanning	 articles	 from	
print	journals	in	the	collection	(absent	an	author’s	digital	copy,	or	an	agreement	
with	HeinOnline	 to	reuse	already	digitized	 files)	and	obtaining	permission	from	
copyright	 holders.72	 Luckily	 most	 student-edited,	 law-school-supported	 journals	
allow	for	open	access	reuse,	or	will	readily	grant	permission.73	Naturally,	libraries	
will	also	need	permission	from	professors,	but	should	experience	few	obstacles	if	
they	have	institutional	support	and	inform	faculty	about	the	project.74

¶30	 Completing	 a	 repository	 or	 retrospective	 SSRN-uploading	 project	 will	
build	 the	 library’s	 credibility	 and	 help	 librarians	 understand	 and	 appreciate	 the	
breadth	of	the	faculty’s	work.	Other	valuable	steps	are	for	the	 library	director	to	
serve	 as	 the	 school’s	 SSRN	 editor	 (if	 such	 a	 position	 exists),75	 and	 for	 both	 the	
director	and	the	scholarly	communication	librarian	(among	others)	to	attend	fac-
ulty	colloquia.76

	 69.	 Mitchell Open Access,	william mitChell Coll. oF law,	http://open.wmitchell.edu	(last	vis-
ited	Jan.	26,	2013).
	 70.	 See	the	appendix	infra	for	a	chart	of	download	numbers.
	 71.	 Readers	may	see	the	cost	as	a	drawback,	but	I	view	it	as	a	beneficial	reallocation	of	resources.
	 72.	 See	Parker,	supra	note	58,	at	468–72	(describing	issues	related	to	obtaining	permission	from	
journals	that	own	exclusive	copyright	in	already	published	works).
	 73.	 Experience	shows	that	student-edited	journals	rarely	deny	permission	(if	they	even	respond	
to	permission	requests),	but	peer-reviewed	journals	(especially	those	owned	by	for-profit	companies)	
rarely	grant	it.	The	approach	apparently	taken	by	some	law	schools	of	posting	all	materials	until	the	
copyright	holder	objects	is	simpler,	but	not	recommended.
	 74.	 The	 promise	 of	 faculty	 visibility	 with	 expert	 support	 and	 no	 additional	 outlay	 of	 funds	
should	generate	institutional	enthusiasm.	Notify	the	faculty	without	asking	for	permission.	Describe	
the	 library’s	 plan	 and	 rationale,	 and	 tell	 them	 their	 feedback	 is	 welcome.	 When	 it	 comes	 time	 to	
upload	articles,	e-mail	each	professor	with	a	list	of	the	articles	ready	to	post.	Their	feedback	will	likely	
focus	on	specific	articles	to	add	or	subtract	from	the	list,	not	on	the	initiative	itself.	“We	are	doing	this,	
let	me	know	if	you	object”	is	more	effective	than	“we	would	like	to	do	this,	let	me	know	if	it	is	okay.”
	 75.	 The	value	of	having	an	SSRN	editor	is	that	it	signals	the	law	school	administration’s	embrace	
of	open	access,	or	at	least	of	the	widest	possible	dissemination	of	faculty	work.	Even	if	library	direc-
tors	cannot	get	the	title,	they	are	well	positioned	to	know	what	other	professors	are	writing,	and	can	
serve	as	a	conduit	of	information	for	librarians	working	on	open	access	projects.
	 76.	 Ideally	all	 librarians	would	attend,	and	participate	actively	 in,	workshops	at	which	profes-
sors	present	their	research.	This	serves	the	library’s	goals	of	institutional	visibility	and	knowledge	of	
faculty	interests,	and	it	lays	the	groundwork	for	future	professor-librarian	collaboration.
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¶31	Armed	with	 knowledge	of	ongoing	 projects,77	 librarians	 should	 check	 in	
with	professors	periodically.78	Upon	completion	of	a	full	draft,79	the	librarian	can	
offer	a	preliminary	citation	check,80	designate	key	words,	write	an	abstract	(if	neces-
sary),	post	the	article	to	SSRN,	add	it	to	the	school’s	SSRN	Research	Paper	Series,	
and	submit	it	for	inclusion	in	selected	SSRN	Subject	Matter	eJournals.81	Immediately	
thereafter,	the	librarian	can	add	a	link	to	the	professor’s	online	bibliography82	and	
add	an	entry	to	the	database	of	faculty	accomplishments.83

¶32	Between	uploading	a	working	paper	and	finalizing	the	manuscript	for	pub-
lication,	 the	 library	 should	 shift	 to	a	marketing	 role.	Librarians	can	promote	 the	
work	from	their	Twitter	or	other	social	media	accounts,84	identify	blogs	or	listservs	
whose	authors	and	readers	might	be	notified,	suggest	participation	in	internal	col-
loquia	or	topical	conferences	(particularly	those	venues	that	will	allow	professors	to	
present	their	work),	and	encourage	authors	to	thank	those	upon	whose	work	they	
developed	 their	 ideas.85	 Librarians	 might	 also	 work	 with	 the	 alumni	 relations	

	 77.	 The	director	may	want	to	visit	faculty	members	who	have	“fallen	off	the	grid”	and	ask	what	
is	going	on,	perhaps	offering	to	pair	them	with	a	librarian	or	have	someone	work	with	their	research	
assistants,	or	do	whatever	it	takes	to	position	the	library	to	help	kick-start	their	research.
	 78.	 The	librarian	may	need	to	be	aggressive.	If	a	response	to	e-mail	is	not	received,	the	librarian	
must	visit	the	professor’s	office	and	say,	“This	is	what	I	need.”	The	challenge	is	that	many	librarians	
are	uncomfortable	pushing	professors.	They	are	used	to	responding	to	requests,	not	making	them,	and	
certainly	not	demanding	a	response.	This	transformation	from	librarian-in-service	to	librarian	with	
a	separate,	equally	important	task	will	need	acceptance	and	support	for	it	to	succeed.	Librarians	may	
need	coaching,	but	in	the	end	both	groups	may	end	up	with	more	realistic	and	accurate	perceptions	
of	each	other—librarians	will	see	professors	as	regular	people,	and	professors	will	see	librarians	as	the	
professionals	they	are,	and	think	of	them	more	as	colleagues.
	 79.	 Professors	 may	 be	 reluctant	 to	 upload	 works	 in	 progress.	 They	 want	 to	 present	 their	 best	
work,	which	is	understandable.	But	the	library	can	articulate	the	value	of	staking	out	one’s	territory	
online	and	obtaining	early	reactions,	while	also	beginning	to	accumulate	downloads.
	 80.	 Michelle	Cosby	offers	several	suggestions	for	library	service	in	support	of	publishing,	includ-
ing	editing	and	citation	checking.	Michelle	Cosby,	Assisting Faculty with Publishing: How Libraries Can 
Assist Faculty Throughout the Publication Process,	aall SPeCtRum,	Feb.	2012,	at	15.
	 81.	 SSRN	 features	 hundreds	 of	“eJournals”	 that	 include	 newly	 posted	 articles	 on	 topics	 both	
narrow	and	broad.	Most	pertinent	to	this	discussion	is	the	Legal	Scholarship	Network	(LSN),	SSRN’s	
umbrella	 for	 law	 related	 e-journals.	 See	 Legal Scholarship Network Journal Offerings,	 SSRn,	 http://
www.ssrn.com/update/lsn/lsn_jrl.html	(last	visited	Jan.	26,	2013),	for	a	complete	list	of	LSN	subject	
matter	e-journals.	One	example	of	a	dedicated	librarian’s	value	is	in	selecting	appropriate	e-journals—
each	one	has	a	unique	subscriber	 list,	and	 inclusion	 in	nonlegal	or	 interdisciplinary	e-journals	 is	a	
good	way	to	expose	a	work	to	a	wider	audience.
	 82.	 In	an	ideal	world,	the	library	also	controls	faculty	bibliographies	online,	guaranteeing	consis-
tency	of	inclusion	and	formatting.
	 83.	 Each	law	school	should	have	a	single,	comprehensive,	reliable	database	to	track	faculty	schol-
arship	and	accomplishments.	It	can	be	used	to	generate	monthly	activity	reports,	 track	scholarship	
posted	in	SSRN	and	the	institutional	repository,	and	assist	with	promotional	activities.	It	could	also	
include	media	mentions,	awards,	presentations,	congressional	(and	other)	testimony,	blogging,	com-
mittee	work	(ABA,	AALS,	etc.),	or	other	activities	of	particular	 interest	 to	 the	school.	The	 library’s	
technology	 expertise,	 along	 with	 its	 interest	 in	 promoting	 faculty	 work,	 make	 it	 a	 good	 choice	 for	
developing	and	maintaining	this	database.
	 84.	 See	 Benjamin	 J.	 Keele	 &	 Michelle	 Pearse,	 How Librarians Can Help Improve Law Journal 
Publishing,	104	law libR. J.	383,	404,	2012	law libR. J.	28,	¶	51	(“[L]ibrarians	are	well	situated	to	know	
which	Web	2.0	channels	are	ideal	venues	for	marketing	journals	or	individual	articles.”).
	 85.	 I	credit	my	colleague,	Professor	Ted	Sampsell-Jones,	for	this	last	idea.	He	suggests	that	authors	
send	their	SSRN	link	to	people	whose	work	they	have	cited	(with	approval).	It	is	a	form	of	networking,	
ego-stroking,	and	useful	self-promotion	to	say,	in	essence,	“I	wanted	you	to	see	my	new	article	because	
your	work	really	got	me	thinking.”
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department	to	promote	the	work	to	the	author’s	former	students,	or	to	graduates	
who	practice	in	a	related	area.	After	publication,	librarians	can	set	up	Google	Alerts	
(or	similar	services)	to	monitor	reaction.86

¶33	Having	“workshopped”	the	article	and	incorporated	feedback,	the	profes-
sor	should	send	the	completed	manuscript	 to	his	assigned	 library	contact.87	The	
library,	 which,	 in	 many	 cases,	 budgets	 and	 pays	 for	 an	 institutional	 ExpressO	
account,	 also	 should	 handle	 the	 manuscript	 submission	 process.88	 During	 this	
stage	the	library	can	(1)	ensure	all	formatting	and	similar	requirements	are	met;89	
(2)	utilize	the	preferred	submission	method	for	specific	journals	(e.g.,	Scholastica90	
instead	of	ExpressO);	(3)	suggest	the	best	time	of	year	for	submission;91	(4)	help	
authors	 balance	 offers	 of	 publication	 for	 the	 greatest	 impact	 and	 fit;92	 and	

	 86.	 Alerts,	google,	http://www.google.com/alerts	(last	visited	Jan.	26,	2013).	Many	professors	do	
not	know	how	to	track	mentions	of	their	name	in	a	systematic	way.	Most	people	Google	themselves	
at	 least	occasionally,	but	 far	 fewer	get	alerts	every	 time	 their	name	pops	up.	See	Anson	Alexander,	
Googling Yourself and Why It Is Important,	 anSonalex.Com	 (July	 30,	 2012),	 http://ansonalex.com
/technology/googling-yourself-and-why-it-is-important-infographic/.
	 87.	 Note	that	librarians	must	have	enough	support	so	that	they	need	not	handle	tasks	that	can	
be	accomplished	by	paraprofessionals,	student	workers,	or	the	library’s	administrative	assistant	(if	it	
has	one).
	 88.	 Bepress	 currently	offers	 two	 institutional	memberships	 for	ExpressO:	Open	Account	Plan	
($2.20	per	submission,	with	billing	for	actual	use);	and	Complete	Prepaid	Plan	($2200	per	year	for	
unlimited	 use).	 Pricing,	 exPReSSo,	 http://law.bepress.com/expresso/index.html#index_pricing	 (last	
visited	Jan.	26,	2013).
	 89.	 See	 Allen	 Rostron	 &	 Nancy	 Levit,	 Information for Submitting Articles to Law Reviews & 
Journals,	http://ssrn.com/abstract=1019029	(last	revised	Feb.	1,	2013).
	 90.	 SCholaStiCa,	https://scholasticahq.com	(last	visited	Jan.	26,	2013).	Scholastica	is	a	relatively	
a	new	journal	submission	platform—a	competitor	to	ExpressO.	Only	a	small	number	of	law	journals	
use	it	so	far,	but	of	those,	two	highly	ranked	journals	(California Law Review	and	University of Chicago 
Law Review)	no	longer	accept	articles	through	ExpressO.

Evidently	ExpressO’s	institutional	subscription,	which	allows	submission	of	articles	to	hun-
dreds	of	publications	simultaneously,	has	swamped	editorial	staffs.	This	means	that	many	journals,	
already	notorious	for	valuing	author	reputation	over	content,	can	do	even	less	analysis	than	before	
when	choosing	articles.	The	University of Chicago Law Review	 and	 the	California Law Review	may	
see	Scholastica’s	$5	fee	as	a	way	to	limit	submissions	to	authors	who	really	want	to	publish	in	their	
journals.	See	Dan	Filler,	ExpressO Under Attack? Scholastica and the Five Dollar Submission,	FaCulty 
lounge	 (Aug.	 6,	 2012),	 http://www.thefacultylounge.org/2012/08/law-review-submissions-rise-of
-scholastica-demise-of-expresso.html;	see also	 James	G.	Milles,	Redefining Open Access for the Legal 
Information Market,	 98	 law libR. J.	 619,	 631–32,	 2006	 law libR. J.	 37,	 ¶	 42	 (noting	 that	 in	 other	
disciplines,	submission	to	twenty	or	more	journals	“would	be	considered	highly	unethical,	but	it	is	
standard	practice	in	legal	scholarship”).
	 91.	 A	few	years	back	I	attended	a	bepress	presentation	about	the	best	and	worst	times	of	year	to	
submit	an	article	for	publication.	Spring	is	the	worst	time	to	submit	an	article	because	recently	elected	
student	board	members	are	inexperienced	and	afraid	to	commit.	June	and	July	are	better	because	edi-
tors	have	free	time	after	exams.	By	August,	the	window	of	opportunity	is	closing	because	students	are	
preparing	for	the	new	academic	year.	By	September	and	October,	full	editorial	staffs	have	assembled	
to	read	article	submissions	and	choose	the	majority	of	the	year’s	articles.	Over	the	winter,	journals	
look	for	last-minute	replacements	because	a	certain	number	of	their	authors	miss	deadlines.
	 92.	 See,	 for	 example,	Washington	 &	 Lee	 University	 School	 of	 Law’s	 remarkable	Law Journals: 
Submission and Ranking	site,	http://lawlib.wlu.edu/LJ	(last	visited	Jan.	26,	2013),	which	allows	schol-
ars	to	rank	general	and	subject-specific	 journals	based	on	citations	to	those	journals	 in	cases,	 later	
articles,	etc.
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(5)	 recommend	 license	 agreement	 modification	 to	 guarantee	 the	 school’s	 future	
ability	to	disseminate	or	reuse	the	work.93

¶34	Upon	formal	publication,	the	library	should	post	the	finished	product	to	
the	 institutional	 repository,	 thus	providing	a	complete	 record	of	 the	 law	school’s	
scholarly	output.	At	the	same	time,	the	draft	version	on	SSRN	should	be	replaced	
with	the	 final	article94	and	the	published	 journal	citation	added.	Last,	 the	 library	
should	 update	 the	 citation	 on	 the	 professor’s	 online	 bibliography	 and	 in	 the	
school’s	database	of	faculty	accomplishments,	and	also	add	links	to	the	institutional	
repository.

¶35	After	publication,	the	library	can	continue	to	promote	the	work	via	social	
media	and	monitor	the	blogosphere	for	reaction.	Postpublication	is	a	good	time	to	
ask	professors	if	they	want	to	see	a	list	of	nonlegal	publications	that	might	publish	
a	similar	piece.	If	the	author	has	reprints,	the	library	can	suggest	individuals	(e.g.,	
scholars,	deans,	or	alumni)	who	might	like	to	receive	copies.	The	library	can	also	
find	 a	 practitioner	 to	 write	 a	 short	 review	 of	 the	 work	 for	 a	 school	 publication,	
thereby	 creating	 a	 connection	 with	 a	 member	 of	 the	 bar	 and	 demonstrating	 the	
practical	utility	of	faculty	work.	Finally,	the	library	can	distribute	to	the	faculty	and	
administration	 lists	 of	 recently	 published	 works	 (including	 abstracts	 and	 links),	
along	with	regular	statistics	that	demonstrate	an	expanded	readership.95

Moving Forward with Open Access: E-book Initiatives

¶36	Professors	devote	themselves	to	a	variety	of	writing	projects,	including,	in	
rough	order	from	most	to	least	“scholarly,”	monographs,	law	review	articles,	horn-
books,	practice	materials,	 study	guides,	 and	casebooks.	Blogs	 can	 fit	 almost	any-
where	on	the	spectrum,	depending	on	the	professor’s	depth	of	treatment.

¶37	 Pursuing	 an	 open	 access	 agenda	 for	 the	 library	 logically	 begins	 with	 law	
review	articles	for	several	reasons.	First,	rightly	or	wrongly,	they	are	the	principal	
unit	of	measure	for	legal	scholarship.	Tenure	and	national	recognition	derive	from	
the	placement	and	impact	of	articles.	Second,	school-sponsored,	student-edited	law	
journals	are	usually	willing	to	allow	open	access	publication,	meaning	libraries	can	
expect	relatively	 few	copyright	obstacles.	Third,	professors	have	strong	 incentives	
(and	few	disincentives)	to	participate.	With	no	expectation	of	direct	financial	ben-
efit	from	traditional	law	review	publication,	professors	lose	nothing	by	embracing	
open	access.

¶38	Obstacles	to	open	access	publishing	of	other	types	of	writing	are	more	sig-
nificant.	 Notably,	 professors	 who	 produce	 commercial	 publications	 like	 treatises,	
casebooks,	and	study	guides	do	so	in	part	because	of	potential	royalties.	Consequently,	

	 93.	 Among	many	useful	and	highly	recommended	resources	is	the	Scholar’s Copyright Addendum 
Engine,	SCienCe CommonS,	http://scholars.sciencecommons.org	(last	visited	Jan.	26,	2013).
	 94.	 The	URL	stays	the	same	to	ensure	uninterrupted	download	tracking	for	the	piece.
	 95.	 See	Lindgren,	supra	note	48,	at	131	(“Distribution	in	house	lets	faculty	members	know	what	
has	 been	 published,	 reminds	 them	 of	 what	 they	 ought	 to	 be	 doing,	 and	 promotes	 interaction	 and	
positive	feedback.”).
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schools	 must	 implement	 open	 access	 publishing	 in	 a	 way	 that	 counteracts	 any	
financial	disincentives.

¶39	Though	an	appropriate	place	to	start,	 in	certain	respects	articles	actually	
offer	less	open	access	benefit	than	other	types	of	scholarship.	This	is	because	the	
primary	audience	for	most	law	review	articles	is	other	law	professors,	one	of	the	
few	 demographics	 that,	 by	 virtue	 of	 institutional	 subscriptions	 to	 LexisNexis,	
Westlaw,	and	HeinOnline,	does	not	need	open	access.96	Other	groups,	notably	stu-
dents	 and	 practitioners,	 would	 most	 benefit	 from	 free	 legal	 content,	 and	 the	
remainder	of	this	article	focuses	on	opportunities	to	serve	those	groups.

Practice Guides and Treatises

¶40	Chief	Justice	John	Roberts	Jr.	made	headlines	in	2011	when	he	accused	law	
professors	of	writing	on	topics	irrelevant	to	the	bench	and	bar:

Pick	up	a	copy	of	any	 law	review	that	you	see,	and	the	first	article	 is	 likely	to	be	 .	 .	 .	 the	
influence	of	Immanuel	Kant	on	evidentiary	approaches	in	eighteenth-century	Bulgaria,	or	
something,	which	I’m	sure	was	of	great	interest	to	the	academic	that	wrote	it,	but	isn’t	of	
much	help	to	the	bar.97

Probably	the	comment	was	an	attempt	at	humor	and	not	a	careful	critique;	after	
all,	 many	 law	 review	 articles	 are	 genuinely	 useful	 to	 attorneys	 and	 are	 cited	 by	
courts.	But	law	review	articles,	like	their	authors,	can	be	disconnected	from	prac-
tice.	They	are	valued	by	academics	(and	sometimes	policy	makers)	for	their	pre-
scriptive	 nature;	 professors	 spot	 a	 problem	 and	 propose	 a	 solution.98	 Practicing	
lawyers	prefer	practical	tips	and	guidance	on	how	to	handle	certain	scenarios.

¶41	Law	schools	that	increasingly	embrace	skills	training	should	now	embrace	
practical	writing,	but	 instead	 they	continue	 to	glorify	 articles	 that	 typically	only	
generate	citations	by	other	academics	 in	 later	 law	reviews.99	Law	professors	who	
write	practical	treatises	or	blogs	do	so	with	the	knowledge	that	their	work	will	be	
marginalized	by	their	colleagues.100

	 96.	 See	Donovan	&	Watson,	supra	note	64,	at	571,	¶	53	(“[L]aw	faculty	already	have	as	much	
access	to	the	periodical	literature	as	they	can	use.”).
	 97.	 John G. Roberts Jr., Annual Fourth Circuit Court of Appeals Conference, C-SPan	 (June	
25,	 2011),	 http://www.c-span.org/Events/Annual-Fourth-Circuit-Court-of-Appeals-Conference	
/10737422476-1/	(quote	at	30:39).	The	comments	provoked	considerable	response	from	academics	
and	commentators.	See, e.g.,	Richard	Brust,	The High Bench vs. the Ivory Tower,	aba J.,	Feb.	2012,	at	
50.
	 98.	 Of	course,	law	review	articles	might	not	be	an	adequate	vehicle	even	for	academics	to	talk	
to	one	another.	“The	wider	question	is	whether	the	law	review	model	of	content—with	its	long	lead	
time	 to	 publication,	 editing	 by	 students,	 and	 format	 that’s	 resistant	 to	 after-publication	 editing—
yields	 enough	 scholarly	 gems	 to	 deserve	 surviving	 in	 its	 present	 form	 even	 online.”	Walter	 Olson,	
Abolish the Law Reviews!,	atlantiC	 (July	5,	2012,	12:40	 P.m.),	http://www.theatlantic.com/national
/archive/2012/07/abolish-the-law-reviews/259389/.
	 99.	 See, e.g.,	Brian	Leiter,	Top 70 Faculties in Scholarly Impact, 2007–2011,	bRian leiteR’S law 
SCh. RankingS	 (July	 2012),	 http://www.leiterrankings.com/new/2012_scholarlyimpact.shtml.	 A	
potentially	useful	exercise	 is	 to	 imagine	other	metrics	 for	evaluating	the	 importance	of	 law	review	
articles	(e.g.,	citation	in	briefs	submitted	to	trial	and	appellate	courts	and	citation	by	judges).
	 100.	 See	 Milles,	 supra	 note	 90,	 at	 632–33,	 ¶	 48	 (“Once	 the	 chief	 purpose	 of	 legal	 scholarship,	
and	nostalgically	recalled	by	the	bench	and	bar,	this	is	.	 .	 .	generally	viewed	by	legal	academics	as	a	
lower	function—a	pro	bono	service,	[and]	not	real,	significant	scholarship.”).
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¶42	Librarians	can	help	improve	the	low	esteem	in	which	practical	legal	writing	
is	held	by	educating	their	communities	about	the	need	for	increased	competition	
in	publications	geared	toward	practitioners.

[T]o	the	extent	that	 law	librarians	and	their	professional	associations	devote	resources	to	
promoting	open	access	legal	scholarship,	they	are	not	only	failing	to	address,	but	in	fact	are	
diverting	resources	from,	the	real	problem:	the	soaring	costs	of	nonscholarly,	commercially	
published,	practitioner-oriented	legal	publications.101

Librarians	can	remind	professors	and	administrators,	for	example,	that	corporate	
publishers	no	longer	have	a	stranglehold	on	the	means	of	publication,	nor	do	they	
add	many	unique	editorial	advantages.	Librarians	should	call	attention	to	the	high	
cost	 of	 legal	 publications,	 which	 many	 practitioners	 (and	 law	 libraries)	 cannot	
afford.

¶43	Practice	guides102	have	significant	open	access	potential.	Although	they	are	
written	for	attorneys,	many	practitioners	lack	meaningful	access	to	them.	In	gen-
eral,	 practice	 guides	 (including	 deskbooks	 and	 manuals)	 are	 available	 either	
through	 their	 publishers’	 platforms	 (e.g.,	Westlaw,	 LexisNexis,	 Intelliconnect)	 or,	
decreasingly,	in	print	formats,	which	can	be	found	at	academic,	state,	or	county	law	
libraries.	Large	firms	may	purchase	relevant	titles,	but	lawyers	in	small	firms	or	solo	
practitioners	face	a	significant	disadvantage	because	of	the	cost	of	these	materials.

¶44	One	solution	to	this	problem	is	for	law	schools	to	invest	in	student-edited	
practice	guides	instead	of	the	traditional	student-edited	law	review.	It	would	engage	
faculty	advisors	in	a	worthwhile	endeavor,	give	students	a	better	educational	experi-
ence	 (i.e.,	 creating	 a	 substantive	 overview	 of	 a	 legal	 topic),103	 and	 make	 a	 huge	
impact	on	practitioners.	Students	could	write	the	work	in	consultation	with	faculty,	
alumni,	or	other	practitioner	experts,	and	keep	it	up-to-date.	A	blog	connected	to	
the	guide	could	note	recent	cases	and	encourage	discussion.104

¶45	Another,	(perhaps)	less	radical	option	is	for	one	or	more	professors	to	write	
a	treatise,	but	publish	it	for	free	online	instead	of	through	a	traditional	publisher.	
The	issue	here	is	that	faculty	members	may	be	reluctant	to	embrace	self-publishing	
if	they	cannot	profit	from	the	endeavor,	even	though	relatively	few	treatise	authors	
earn	significant	income	from	their	work.105	Further	complicating	the	matter	is	the	

	 101.	 Id.	at	631,	¶	37.
	 102.	 These	 are	 sometimes	 referred	 to	 as	 practice	 materials,	 or	 lumped	 in	 with	 treatises.	
See, e.g.,	Steven m. baRkan et al., FundamentalS oF legal ReSeaRCh	72	(9th	ed.	2009)	(“[P]ractice-
oriented	 books	 usually	 furnish	 analyses	 of	 the	 law,	 practical	 guidance,	 forms,	 checklists,	 and	 other	
time-saving	aids.”);	moRRiS l. Cohen et al., how to Find the law	407	(9th	ed.	1989)	(“[T]he	most	
widely	used	of	this	type	are	the	procedural	manuals	issued	commercially	for	particular	jurisdictions.”).
	 103.	 See	 Milles,	 supra	 note	 90,	 at	 633,	 ¶	 51	 (arguing	 that	 students	 engaged	 in	 editing	 law	
journals	are	not	learning	the	right	skills:	“Journal	students	learn	meaningless	citation-checking	skills	
and	bad	editing	habits,	but	demonstrate	an	aptitude	for	tedious	detail	and	a	willingness	to	work	hard.	
The	trade-off	is	that	they	skip	classes	to	produce	the	journal.”).
	 104.	 See id.	 at	 635,	 ¶	 59	 (stating	 that	 law	 schools,	 “using	 readily	 available	 distribution	 tech-
nologies	such	as	RSS,	blogs,	wikis,	and	other	collaborative	authoring	tools,	could	easily	compete	with	
the	commercial	publishers	of	many	.	.	.	legal	newsletters	and	loose-leaf	services”).
	 105.	 See	 Eugene	 Volokh,	 The Future of Books Related to the Law?,	 108	 miCh. l. Rev.	 823,	 837	
(2010)	(noting	that	for	“most	law	professors,	the	income	from	academic	books	is	a	small	fraction	of	
our	salaries”).	Volokh	argues	that	most	law	professors	would	trade	money	for	increased	readership,	
but	he	does	so	not	in	support	of	open	access,	but	in	order	to	cut	publishers	out	of	the	process,	thereby	
increasing	profits	for	authors.	Id.	at	837–38.



194 LAW LIBRARY JOURNAL Vol. 105:2  [2013-8]

allure	of	a	professionally	printed	and	bound	finished	product.106	For	many	profes-
sors,	even	though	traditional	publishers	no	longer	offer	many	editorial	services,107	
holding	a	book	and	including	its	citation	on	their	curriculum	vitae	outweigh	the	
open	access	promise	of	enhanced	readership.	Of	course,	we	should	not	judge	fac-
ulty	too	harshly	for	feeling	this	way.	For	hundreds	of	years,	academics	have	associ-
ated	books	with	permanence,	accuracy,	and	authenticity.	The	book	is	the	physical	
manifestation	and	reminder	of	one’s	impact	as	a	scholar.	Unlike	open	access	arti-
cles,	which	often	go	online	in	conjunction	with	a	publication	that	is	recognizable	
and	rooted	in	print,	an	open	access	book	has	no	tie	to	a	publisher	with	an	impri-
matur	 of	 quality.	 The	 psychology	 is	 evolving,	 but	 in	 2013	 it	 remains	 fairly	
entrenched.

¶46	 Librarians	 can	 help	 speed	 these	 changes	 in	 a	 couple	 of	 ways.	 First,	 they	
should	embrace	open	access	for	their	own	books	and	demonstrate	the	reputational	
benefits	of	enhanced	readership.	Most	legal	research	books	are	published	in	print.	
If	librarians	cannot	embrace	open	access	in	their	own	work,	they	will	not	convince	
others	to	do	so;	indeed,	the	effort	might	seem	hypocritical.	Second,	librarians	can	
recommend	 that	 their	 schools	 adopt	 incentives	 for	 professors	 to	 devote	 time	 to	
writing	electronic	treatises	or	similar	projects.	For	example,	schools	can	designate	
stipends,	bonuses,	or	course	load	reductions	for	faculty	members	who	pursue	proj-
ects	of	this	type.	Third,	librarians	can	continue	to	promote	the	concept	with	faculty	
allies,	with	the	goal	of	finding	pioneers	willing	to	pilot	the	effort.

Casebooks

¶47	An	even	better	hope	 for	a	 speedy	 transition	to	open	access	publishing	 is	
casebooks.108	Partly	this	is	because	authoring	a	casebook	is	a	less	desirable	creden-
tial	 than	 other	 types	 of	 scholarship;	 indeed,	 academics	 may	 not	 even	 consider	
casebooks	scholarship	at	all.109	This	being	the	case,	professors	may	be	open	to	inno-
vations	in	format.	And	again,	only	one	professor	(or	a	small	group)	is	necessary	to	
pilot	 an	 effort;	 unlike	 the	 institutional	 repository	 scenario,	 the	 library	 need	 not	
build	faculty	consensus	or	obtain	administrative	support	to	create	an	open	access	
casebook.	The	pitch	is	compelling:	lower	costs	for	students,	increased	name	recog-
nition	 for	 both	 the	 author	 and	 the	 law	 school,	 customizability	 of	 content,	 and	
robust	support	from	the	library.110

	 106.	 “Publishers’	 selection	 of	 a	 book	 is	 a	 signal	 (though	 a	 necessarily	 imperfect	 one)	 of	 the	
book’s	passing	at	least	some	threshold	of	quality.”	Id.	at	839.
	 107.	 See id.	 at	 839	 (noting	 that	 “many	 publishers	 don’t	 provide	 much	 substantive	 editing”).	
One	example	is	that	authors	typically	now	must	create	indexes	for	their	own	books.
	 108.	 See	 Matthew	 Bodie,	 The Future of the Casebook: An Argument for an Open-Source 
Approach,	57	J. legal eduC.	10	(2007)	(evaluating	technology	to	support	electronic	casebooks).	The	
same	applies	to	statutory	supplements,	for	each	of	which	students	spend	upward	of	$50.	See	C.	Steven	
Bradford	&	Mark	Hautzinger,	Digital Statutory Supplements for Legal Education: A Cheaper, Better 
Way,	59	J. legal eduC.	515	(2010).
	 109.	 Volokh,	 supra	 note	 105,	 at	 845	 (“Textbook	 writing	 is	 generally	 less	 valued	 as	 intellec-
tual	activity	than	is	writing	original	scholarship;	less	valued	by	tenure,	promotion	and	lateral	hiring	
committees,	less	valued	by	colleagues,	and	less	valued	by	the	scholar-authors	themselves.”).
	 110.	 See	 Bodie,	 supra	 note	 108,	 at	 14	 (“Because	 their	 notion	 of	 the	 proper	 course	 materi-
als	 is	 likely	not	 to	match	perfectly	with	 that	of	 the	authors,	most	professors	 feel	 the	need	 to	‘edit’	
the	casebook	by	leaving	out	some	materials	and	adding	others.	The	syllabus	must	carefully	indicate	
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¶48	 In	 2001,	 Aspen	 published	 Erwin	 Chemerinsky’s	 constitutional	 law	 case-
book111	with	a	list	price	of	$91.112	When	the	second	edition	was	released	in	2005,	
the	price	jumped	to	$132,	a	forty-five	percent	increase.113	The	third	edition,	pub-
lished	 in	 2009,	 has	 a	 current	 list	 price	 of	 $214,	 sixty-two	 percent	 more	 than	 its	
predecessor	and	well	over	double	the	original	price.114	With	all	the	major	publishers	
implementing	similar	increases,	it	is	fair	to	describe	this	as	a	shocking	and	unjusti-
fied	 money	 grab.115	 Worse	 still,	 the	 legal	 academy	 is	 complicit	 by	 supplying	 the	
authors	and	perpetuating	the	market.

¶49	 The	 presence	 of	 original	 content	 or	 significant	 editorial	 enhancement	
might	justify	some	of	the	cost,	but	sadly	there	is	little	of	either.	Casebooks	are	filled	
primarily	with	appellate	decisions.	These	are	no	doubt	carefully	selected	and	edited,	
but	the	main	content	is	obtained	from	bona	fide	government	information	available	
in	the	public	domain.116	Also	included	are	brief	introductory	narratives	and	ques-
tions	for	class	discussion.117

¶50	 By	 migrating	 to	 open	 access	 casebooks,	 law	 schools	 could	 save	 students	
more	than	$1000	per	year.118	Helping	students	minimize	their	debt	upon	gradua-
tion	is	a	worthy	goal	by	itself,	but	embracing	open	access	to	course	materials	offers	
public	relations	benefits	as	well.	Alumni	will	approve,	as	will	prospective	law	stu-
dents.	Furthermore,	law	students	at	other	schools	would	pressure	their	professors	
to	adopt	them,	and	those	professors	would	comply	as	long	as	the	quality	was	com-
parable.	For	schools	that	produce	free,	high-quality	casebooks,	there	is	a	tremen-
dous	opportunity	 to	attract	attention	as	a	 leader	 in	electronic	publishing.	 It	 also	

which	cases,	notes,	or	other	materials	are	to	be	read,	and	which	are	to	be	skipped.”);	David	M.	Skover,	
Electrified Law: A Brief Introduction to the Workshop on the Future of the Legal Course Book,	33	Seattle 
u. l. Rev.	287,	288	(2010)	(reporting	that	“[a]	typical	first	year	law	student	.	.	.	could	spend	[up	to]	
$1,000	 for	 the	 casebooks	 alone	 (sans	 supplements,	 secondary	 materials,	 outlines,	 etc.);	 will	 haul	
around	weighty	books	that,	all	combined,	tip	the	scales	at	almost	28	lbs;	and	will	confront	the	specter	
of	over	8,700	pages”	of	reading	in	print).
	 111.	 eRwin ChemeRinSky, ConStitutional law	(2001).
	 112.	 Constitutional Law: Cases and Materials with Book,	bookFindeR4u,	http://www.bookfinder4u
.com/IsbnSearch.aspx?isbn=0735520615	(last	visited	Jan.	26,	2013).
	 113.	 Constitutional Law,	 bookFindeR4u,	 http://www.bookfinder4u.com/IsbnSearch.aspx?isbn
=073554946X	(last	visited	Jan.	26,	2013).
	 114.	 Constitutional Law,	 bookFindeR4u,	 http://www.bookfinder4u.com/IsbnSearch.aspx?isbn
=073557717X	(last	visited	Jan.	26,	2013).	Amazon.com	sells	the	current	edition	for	$177,	a	17%	dis-
count	off	the	list	price.	Constitutional Law,	amazon.Com,	http://amzn.com/073557717X	(last	visited	
Jan.	26,	2013).
	 115.	 See	 natSuko hayaShi niChollS, univ. oF miCh. libRaRy, the inveStigation into the 
RiSing CoStS oF textbookS	 4	 (2010),	available at	http://hdl.handle.net/2027.42/78553	 (“[B]etween	
December	of	1986	and	December	of	2004,	textbook	prices	have	increased	at	twice	the	rate	of	inflation,	
increasing	by	186	percent”).	Id.	at	5.
	 116.	 But see	 John	 Mayer,	 Rip, Mix, Learn: From Case Law to Casebooks,	 voxPoPulii	 (May	
25,	 2011),	 http://blog.law.cornell.edu/voxpop/tag/elangdell/	 (noting	 the	 problem	 that	 arises	 when	
public	domain	case	law	is	only	available	via	a	subscription	database).
	 117.	 Some	 newer	 casebooks	 have	 evolved	 from	 the	 established	 model	 and	 incorporate	 items	
such	as	learning	objectives	and	study-aid-type	materials.
	 118.	 See	 Coll. bd. advoCaCy & PoliCy CtR., tRendS in College PRiCing 2012,	 at	 11	
fig.1	 (2012),	 available at	 http://trends.collegeboard.org/sites/default/files/college-pricing-2012-full
-report_0.pdf	 (finding	 that	 four-year	 public	 college	 students	 pay	 $1200	 per	 year	 for	 books	 and		
supplies,	on	average).
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provides	a	positive	message	for	law	school	administrators	who	desperately	want	to	
change	the	narrative	about	legal	education.

¶51	 The	 Center	 for	 Computer-Assisted	 Legal	 Instruction	 (CALI)	 has	 been	 a	
leader	in	encouraging	law	schools	and	professors	to	revamp	the	casebook	publica-
tion	paradigm.	The	eLangdell	initiative,	which	launched	in	late	2010,	encourages	
professors	 to	 post	 textbooks	 with	 a	 creative	 commons	 license	 on	 CALI’s	 plat-
form.119	CALI’s	executive	director,	 John	Mayer,	has	since	proposed	an	ambitious	
project	whereby	law	schools	would	share	the	work	of	creating	one	hundred	open	
access	casebooks	over	three	years.120	Under	the	plan,

Every	 law	school	puts	 forth	a	Fellow	who	will	participate	 in	a	 team	of	 faculty	 to	write	a	
casebook	in	a	substantive	area	of	law	over	12	months.	The	law	school	gives	the	Fellow	leave	
from	teaching	a	course	or	an	institutional	stipend	for	writing	the	book.	The	details	are	to	
be	worked	out	between	the	school	and	the	Fellow.121

¶52	Underlying	Mayer’s	proposal	is	the	notion	that	creating	open	access	case-
books	 (and	 achieving	 the	 critical	 mass	 necessary	 to	 upend	 traditional	 casebook	
publication)	requires	 joint	action	by	 law	schools.	And	he	 trusts	 schools	 to	move	
forward	based	on	our	collective	 interest	 in	 lowering	costs	 for	students.	Professor	
Orin	Kerr,	writing	for	the	Volokh Conspiracy	(a	law	professor	blog),	believes	Mayer’s	
plan	will	not	work.	“Specifically,	it	assumes	that	schools	have	an	incentive	to	pay	
extra	money	or	take	professors	out	of	the	classroom	so	they	can	write	casebooks,	
and	that	professors	have	strong	nonmonetary	incentives	to	write	and	update	them	
instead	of	doing	other	things.”122

¶53	I	would	argue	that	both	objections	can	be	addressed	by	replacing	“fellow”	
with	“librarian.”	 For	 one	 thing,	 fellows	 cost	 additional	 money,	 and	 law	 schools	
already	have	librarians.	A	designated	librarian	could	leverage	existing	faculty	rela-
tionships,	audit	the	target	class	to	better	understand	how	that	professor	might	edit	
selected	cases,	find	other	appropriate	source	material,	clear	copyright	as	necessary,	
coordinate	 with	 administrative	 assistants,	 assign	 tasks	 to	 student	 workers	 and	
library	 research	 assistants,	 and	 outline	 a	 teacher’s	 guide	 to	 accompany	 the	 text.	
Although	it	would	mean	changing	priorities	and	making	a	commitment	within	the	
library,	there	is	little	reason	to	believe	it	cannot	work.

	 119.	 The eLangdell Bookstore,	 Cali,	 http://elangdell.cali.org	 (last	 visited	 Jan.	 26,	 2013).	 The	
license	allows	for	noncommercial	reuse,	with	attribution.	See	About eLangdell Permissions & Creative 
Commons,	 CALI,	 http://elangdell.cali.org/content/about-elangdell-permissions-creative-commons	
(last	visited	Jan.	26,	2013).	“Please steal our books,	as	long	as	you’re	not	doing	so	to	make	money	off	
them.	 Seriously.	 Redistribute	 them	 through	 other	 free	 channels,	 repurpose	 them,	 edit	 them.	 And	
while	we’d	absolutely	love	to	hear	what	you’re	doing	with	our	content,	you	don’t	need	to	ask	permis-
sion.	Just	give	us	credit.”	Id.
	 120.	 John	 Mayer,	 How Law Schools Could Save Students $150 Million (Updated),	 Cali 
SPotlight blog	 (July	 18,	 2012),	 http://spotlight.cali.org/2012/07/18/how-law-schools-could-save
-students-150-million/.
	 121.	 Id.
	 122.	 Orin	 Kerr,	 Free Law School Casebooks for Everyone? (And See Update),	 volokh 
ConSPiRaCy	 (July	 18,	 2012),	 http://www.volokh.com/2012/07/18/free-law-school-casebooks-for
-everyone/.
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Conclusion

¶54	 Librarians	 must	 understand	 the	 context	 within	 which	 they	 operate,	 and	
absorbing	that	context,	they	must	refine	their	thinking.	Instead	of	defending	cur-
rent	operations,	rewriting	elevator	speeches,	confronting	deans,	or	otherwise	reart-
iculating	 their	 value,	 they	 must	 radically	 rethink	 their	 services,	 collections,	 and	
facilities	in	light	of	the	law	school’s	priorities.	They	must	demonstrate	their	aware-
ness	and	creativity	by	presenting	ideas	that	benefit	the	school,	even	if	that	means	
reductions	in	service	or	reliance	on	digital	collections.

¶55	 This	 article	 suggests	 a	 new	 set	 of	 filters	 through	 which	 to	 evaluate	 law	
library	 services,	 in	 particular	 those	 that	 support	 faculty	 scholarship.	 Librarians	
should	consider	how	their	schools’	strategies	must	change	in	the	face	of	increasing	
competition	for	students,	extensive	public	critiques	of	legal	education	in	the	main-
stream	media,	and	downward	pressure	on	tuition.	A	library	whose	suite	of	services	
is	designed	primarily	to	facilitate	and	teach	legal	research	will	be	challenged	to	per-
suade	 law	 school	 administrators	 and	 deans	 of	 its	 importance	 relative	 to	 other	
departments	and	roles,	and	is	likely	to	face	large	resource	cuts	in	the	coming	years.

¶56	At	the	same	time,	librarians	must	recognize	and	understand	the	factors	that	
motivate	 today’s	 law	professors.	We	know	that	professors	value	(and	are	 increas-
ingly	rewarded	for)	 journal	placement,	download	count,	media	mentions,	 invita-
tions	 to	 speak	 at	 events	 and	 conferences,	 and	 citation	 by	 judges	 and	 academics,	
among	other	quantifiable	evidence	of	professional	reputation.	Desire	for	personal	
recognition	might	not	foster	a	more	collegial	atmosphere,	but	it	helps	explain	the	
popularity	of	library	services	that	result	in	positive	attention.

¶57	Pitching	open	access	initiatives	as	marketing	for	the	self-interested	profes-
sor	may	feel	unsavory	to	librarians,	but	there	are	numerous	advantages,	including	
real	 collaboration	 with	 professors	 on	 issues	 of	 personal	 and	 professional	 conse-
quence,	development	of	and	recognition	for	expertise	in	“trending”	areas	like	social	
media	 and	 web	 development,	 and	 competition	 with	 the	 legal	 publishers	 (whose	
pricing	policies	have	so	damaged	law	libraries).

¶58	 Retrospectively	 uploading	 faculty	 scholarship,	 revamping	 the	 process	 for	
the	 submission	 and	 uploading	 of	 new	 articles,	 advising	 the	 faculty	 on	 self-	
promotion,	and	undertaking	simple	marketing	efforts	all	build	a	solid	foundation	
of	expertise	and	credibility.	That	foundation	will	support	new	open	access	initia-
tives	because,	having	experienced	 the	benefits	of	 its	past	projects,	professors	and	
administrators	will	endorse	the	library’s	new	directions.

¶59	Another	foundational	element	also	plays	a	role:	successful	open	access	ini-
tiatives	can	produce	cultural	 change	within	 the	 institution—change	 that	 lays	 the	
groundwork	for	reconnection	with	the	school’s	mission.	The	change	in	question	is	
ensuring	that	all	scholarship	is	posted	for	the	world	to	use.	Professors	will	become	
accustomed	to	seeing	new	work	online	as	a	matter	of	course.	Over	time,	the	core	
values	of	open	access	(e.g.,	facilitating	broader	access	to	valuable	information)	may	
replace	self-interest	as	a	rationale.	Recall	that	earlier	in	the	process	few	cared	about	
providing	access	to	information—their	interests	began	and	ended	with	promotion	
and	download	counts.	Eventually	the	extrinsic	motivators	and	the	rewards	of	self-
interest	will	share	space	with	the	feeling	of	having	done	something	good	for	its	own	
sake.



198 LAW LIBRARY JOURNAL Vol. 105:2  [2013-8]

Appendix

Faculty Scholarship on SSRN and Mitchell Open Access



199

LAW LIBRARY JOURNAL Vol. 105:2 [2013-9]

Training in FCIL Librarianship for Tomorrow’s World*

Neel Kant Agrawal**

Foreign, comparative, and international law (FCIL) librarianship has grown in 
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necessitate a fresh look at the skills required to be successful in FCIL librarianship. 
This will then permit a wide range of information professionals to acquire an exper-
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these core competencies.
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Introduction: The New FCIL Librarianship

¶1	The	prominence	of	 foreign,	comparative,	and	international	 law	(FCIL)	 in	
today’s	global	 legal	 landscape	 is	uncontroverted.	As	 legal	 education	and	practice	
become	more	and	more	globalized,	 librarians	are	required	to	make	sense	of	 this	
vast	and	intricate	body	of	law.	Over	the	past	sixty	years,	there	has	been	a	growing	
community	of	information	specialists	around	the	globe	and	in	various	roles,	help-
ing	others	to	better	access,	understand,	and	use	the	laws	of	the	world.

¶2	 FCIL	 librarianship	 can	 be	 broadly	 defined	 as	 encompassing	 the	 roles	 of	
librarians	in	a	variety	of	settings	who	are	“committed	to	the	service	of	providing	
research	assistance	and	resources	to	those	who	are	interested	in	foreign,	 interna-
tional,	 comparative,	 and	 transnational	 laws.”1	 FCIL	 librarians	 generally	 provide	
services	in	the	areas	of	reference,	teaching,	collection	development,	and	cataloging,2	
but	library	staff	at	all	levels	and	in	every	position	interact	with	FCIL	information.

¶3	Although	this	article	focuses	on	those	who	engage,	to	varying	degrees,	with	
FCIL	librarianship	in	academic	settings,	there	are	multiple	types	of	FCIL	librarians,	
working	 in	 law	 firms	 and	 multinational	 corporations,3	 legal	 nonprofits	 and	
foundations,4	 international	 organizations	 and	 institutes,5	 public	 and	 county	 law	
libraries,6	 and	 government	 bodies	 such	 as	 the	 Law	 Library	 of	 Congress.7	 Many	
types	of	librarians	form	the	core	of	this	perpetually	expanding	field.

¶4	The	increasingly	global	focus	of	legal	education	carries	significant	implica-
tions	for	students,	faculty,	staff,	and	the	curriculum.8	For	example,	law	students	can	

	 1.	 Dan	Wade,	Wisdom from Mount Nebo (Hiei): Advice to a Young Person Aspiring to Become a 
Foreign and International Law Librarian,	25	legal ReFeRenCe SeRviCeS Q.,	nos.	2/3,	2006,	at	51,	54.
	 2.	 Mary	 Rumsey,	 Foreign, Comparative, and International Law Librarianship,	 in	 law 
libRaRianShiP in the twenty-FiRSt CentuRy	 129,	 131–37	 (Roy	 Balleste	 et	 al.	 eds.,	 2007);	 Amy	
Burchfield,	Experience the World as an FCIL Librarian,	liSCaReeR	(June	2006),	http://www.liscareer
.com/burchfield_fcil.htm.
	 3.	 See generally	 Tanya	 du	 Plessis,	 Global Legal Practice and Information Management,	 in	 the 
iall inteRnational handbook oF legal inFoRmation management	77	(Richard	A.	Danner	&	Jules	
Winterton	eds.,	2011)	[hereinafter	iall handbook].
	 4.	 For	 example,	 during	 an	 internship,	 I	 worked	 closely	 with	 the	 librarian	 at	 Open	 Society	
Justice	 Initiative,	 a	 branch	 of	 Open	 Society	 Foundations	 focusing	 on	 international	 human	 rights.	
Unfortunately,	there	is	a	dearth	of	research	on	this	area	of	law	librarianship.
	 5.	 E.g.,	 Library Staff,	 max PlanCk inSt. FoR ComP. PubliC law & int’l law,	 http://www
.mpil.de/ww/en/pub/library/about/staff.cfm	 (last	 updated	 Nov.	 7,	 2012);	 Reference Team,	 un dag 
hammaRSkJöld libRaRy,	http://www.un.org/depts/dhl/contact.html	(last	visited	Jan.	24,	2013).
	 6.	 For	example,	my	current	position	is	Foreign,	Comparative,	and	International	Law	Librarian	
at	the	Los	Angeles	County	Law	Library.
	 7.	 Foreign	 law	 specialists	 at	 the	 Law	 Library	 of	 Congress	 prepare	 reports	 for	 the	 legislative,	
executive,	 and	 judiciary	 branches;	 provide	 reference	 assistance	 to	 the	 public;	 and	 have	 selection	
responsibilities	 for	 the	 collection	 like	 other	 law	 librarians.	 Unlike	 most	 FCIL	 librarians,	 they	 also	
conduct	analysis	of	the	law.	Examples	include	reports	on	Israeli	reproductive	rights	and	the	Mexican	
right	 to	 bear	 arms.	 Foreign	 law	 specialists	 are	 trained	 as	 attorneys	 in	 their	 own	 countries,	 which	
contributes	to	their	specialized	knowledge	of	those	legal	systems.	Telephone	Interview	with	David	S.	
Mao,	Law	Librarian	of	Congress	(Oct.	25,	2011).	See also	Andrew	Weber,	An Interview with Sayuri 
Umeda, Foreign Law Specialist,	 in CuStodia legiS	 (Feb.	23,	2011),	http://blogs.loc.gov/law/2011/02
/an-interview-with-sayuri-umeda-foreign-law-specialist.
	 8.	 See	David	S.	Clark,	Transnational Legal Practice: The Need for Global Law Schools,	46	am. J. 
ComP. l. SuPP.	261	(1998).
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typically	study	abroad	in	all	corners	of	the	world,	enroll	in	an	array	of	FCIL	courses,	
work	in	international	clinics,	participate	in	international	moot	court	programs,	and	
staff	FCIL	journals.9	Law	schools	are	simultaneously	creating	these	global	opportu-
nities	to	prepare	students	for	a	more	internationalized	world	and	responding	to	the	
pedagogical	necessities	posed	by	a	worldwide	legal	discourse.	The	globalization	of	
legal	education	and	practice	 impacts	 law	 librarians,10	as	 libraries	are	 increasingly	
concerned	with	providing	access	to	FCIL	resources.11

¶5	 The	 ways	 that	 librarians	 bring	 together	 disparate	 subject	 matter	 and	 geo-
graphically	diverse	legal	resources	are	a	testament	to	their	vision,	perseverance,	and	
collaboration.12	Efforts	to	help	make	FCIL	materials	more	accessible	to	users	have	
largely	been	piecemeal.	A	mosaic	of	partnerships	among	 law	 librarians	and	other	
information	professionals	enhances	access	to	materials	in	this	expansive	and	multi-
dimensional	FCIL	research	environment.	Collaborative	initiatives	such	as	digitizing,	
preserving,	and	 improving	access	 to	bodies	of	 foreign	 law,13	 creating	databases	of	
legal	information,14	discussing	and	sharing	materials	on	discussion	lists,15	forming	

	 9.	 Another	example	of	the	current	emphasis	on	international	law	studies	is	the	proliferation	of	
international	law	reviews.	“In	1976	U.S.	law	schools	sponsored	only	fifteen	law	reviews	with	a	foreign,	
comparative,	or	international	law	focus;	the	number	increased	to	sixty-four	law	reviews	in	1996	and	
seventy-three	in	2001—a	greater	than	450	percent	increase	during	[a]	twenty-five-year	period	.	.	.	.”	
Carole	Silver,	Adventures in Comparative Legal Studies: Studying Singapore,	51	J. legal eduC.	75,	78	
(2001)	(footnotes	omitted).
	 10.	 See generally	 Michael	 Crommelin	 &	 Carole	 Hinchcliff,	 Global Legal Education and Its 
Implications for Legal Information Management,	in	iall handbook,	supra	note	3,	at	65.
	 11.	 Locating	foreign	law	presents	problems	for	many	researchers:	“The	day	comes	when	one	must	
search	for	bankruptcy	laws	in	Greece	or	banking	laws	of	the	Cayman	Islands	or	initiate	an	interlibrary	
loan	 request	 for	 the	 Bolivian	 civil	 code.	 [A]t	 this	 point,	 one	 begins	 to	 appreciate	 the	 difficulty	 of	
foreign	legal	research	and,	at	the	same	time,	there	dawns	an	apprehension	of	the	enormous,	diverse	
and	 casually	 controlled	 range	 of	 foreign	 legal	 materials.”	 Thomas	 H.	 Reynolds	 &	Arturo	A.	 Flores,	
Introduction,	 FoReign law guide,	 http://www.foreignlawguide.com/ip/flg/Introduction.htm	 (last	
visited	Jan.	30,	2013)	(subscription	required	for	access).
	 12.	 See	Daniel	L.	Wade,	The Education, Training and Experience of Foreign and International Law 
Librarians Now Working in United States Law Libraries,	at	12	n.16,	reprinted in	tRaining the FutuRe 
geneRation oF inteRnational and FoReign law libRaRianS	 (Judith	Wright	 ed.,	 1992)	 [hereinafter	
tRaining the FutuRe geneRation],	for	a	discussion	on	the	increase	in	the	number	of	libraries	with	
FCIL	materials.
	 13.	 For	 examples	 of	 such	 initiatives,	 see	 FoReign law guide,	 supra	 note	 11;	 Human Rights 
Library,	 univ. oF minn.,	 http://www1.umn.edu/humanrts	 (last	 visited	 Jan.	 31,	 2013);	 woRldlii,	
http://www.worldlii.org/countries.html	 (last	 visited	 Jan.	 31,	 2013).	 See also	 Claire	 M.	 Germain,	
Digitizing the World’s Laws,	in	iall handbook,	supra	note	3,	at	181	(evaluating	the	current	state	of	
online	access	to	foreign	law	and	discussing	digital	law	issues	such	as	authentication	and	preservation	
for	long-term	access);	Andrew	Grossman,	Towards Cooperation in Access to Foreign Primary Law,	30	
int’l J. legal inFo.	1	(2002).
	 14.	 See, e.g.,	eiSil: eleCtRoniC inFoRmation SyStem FoR inteRnational law,	http://www.eisil.org	
(last	visited	Jan.	31,	2013)	[hereinafter	EISIL];	Project Diana,	yale law SChool lillian goldman law 
libRaRy,	 http://avalon.law.yale.edu/subject_menus/diana.asp	 (last	 visited	 Jan.	 31,	 2013)	 (collecting	
human	rights	cases);	vlex,	http://vlex.com	(last	visited	Jan.	31,	2013)	(subscription	required	for	full	
access).	See also generally	Germain,	supra	note	13.
	 15.	 Some	examples	of	FCIL-related	discussion	groups	are	the	INT-LAW	Electronic	Discussion	
Group,	FCIL-SIS	Electronic	Discussion	Forum,	IALL	Member	Listserv,	CARALL-Talk,	and	LAW-L.
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library	consortia,16	 surveying	FCIL	collections,17	authoring	research	guides,18	and	
establishing	professional	organizations19	have	resulted	in	more	equitable	access	to	
FCIL	information.

¶6	The	motivation	 for	 this	article	was	 to	determine	how	to	develop	 training	
programs	that	can	help	current	and	future	law	librarians	become	better	equipped	
for	the	growing	challenges	of	FCIL	research.	For	some	academic	librarians,	FCIL	is	
central	to	their	jobs,	while	many	others	will	encounter	the	field	more	tangentially.	
In	either	instance,	it	is	essential	that	all	law	librarians	be	able	to	address	the	chang-
ing	needs	of	FCIL	 information	users.	Some	of	 the	queries	posed	 in	 the	research	
agenda	of	the	International	Association	of	Law	Libraries	(IALL)	provide	an	excel-
lent	starting	point	for	understanding	the	training	needs	for	FCIL	librarianship:

What	opportunities	are	available	worldwide	for	the	education	and	training	of	law	librar-
ians?	A	 status	 report	 on	 the	 nature	 and	 availability	 of	 formal	 and	 informal	 courses	 and	
other	 training	 for	 law	 librarianship	 on	 an	 international	 basis	 is	 required.	Are	 there	 spe-
cialised	courses	or	law	librarianship	options	within	established	library	school	programmes?	
Is	there	a	specialist	certification	process?	What	qualifications	are	required	for	the	practice	
of	law	librarianship?20

A	country-by-country	study	of	educational	programs	for	law	librarians	is	beyond	
the	purview	of	this	article.	Rather,	this	discussion	aims	both	to	get	a	bird’s-eye	view	
and	to	make	a	detailed	examination	of	the	current	state	of	the	field,	and	it	offers	
recommendations	for	training	programs	that	will	better	prepare	professionals	for	
the	FCIL	research	of	tomorrow’s	world.

¶7	 The	 article	 begins	 by	 examining	 the	 emergence	 of	 professional	 organiza-
tions	 that	 have	 shaped	 FCIL	 librarianship	 and	 continue	 to	 promote	 its	 forward	
progress.	 The	 meetings,	 scholarship,	 and	 training	 institutes	 conducted	 over	 the	
past	thirty	years	form	the	backbone	of	the	education	of	those	law	librarians	par-
ticularly	 interested	 in	 FCIL.	 Training	 in	 the	 field	 is	 sponsored	 and	 organized	 by	
various	professional	organizations.

¶8	The	next	section	of	the	article	is	devoted	to	survey	results	that	illuminate	the	
perceptions	 of	 FCIL	 librarianship	 held	 by	 law	 librarians.21	 The	 survey	 elicited	

	 16.	 For	example,	there	is	a	Northeast	Foreign	Law	Librarians	Cooperative	Group	(NEFLLCG),	
with	librarians	from	Columbia,	Cornell,	Fordham,	Georgetown,	Harvard,	NYU,	Penn,	and	Yale.	See 
also	FlaRe: FoReign law ReSeaRCh,	http://ials.sas.ac.uk/flare/flare.htm	(last	updated	Feb.	12,	2013)	
(collaborative	foreign	law	project	among	major	British	law	libraries).
	 17.	 See, e.g.,	 diReCtoRy oF FoReign law ColleCtionS in SeleCted law libRaRieS	 (Ellen	 G.	
Schaffer	&	Thomas	R.	Bruce	eds.,	1991);	Igor	I.	Kavass,	Foreign and International Law Collections in 
Selected Law Libraries of the United States: Survey, 1972–1973,	1	int’l J. legal inFo.	117	(1973).
	 18.	 See, e.g.,	 GlobaLex,	 hauSeR global law SChool PRogRam,	 http://www.nyulawglobal.org
/Globalex	(last	updated	Feb.	6,	2013)	(containing	research	guides	on	FCIL	research,	as	well	as	guides	
to	help	librarians	develop	FCIL	collections).
	 19.	 See, e.g.,	ChineSe & am. FoRum on legal inFo. & law libRaRieS,	http://cafllnet.org	(last	vis-
ited	Jan.	28,	2013);	int’l aSS’n oF law libRaRieS,	http://www.iall.org	(last	updated	Jan.	10,	2013).
	 20.	 Barbara	 H.	 Garavaglia	 &	 Bd.	 of	 the	 Int’l	 Ass’n	 of	 Law	 Libraries,	 A Research Agenda for 
International Law Librarianship,	in	iall handbook,	supra	note	3,	at	343,	351	[hereinafter	Garavaglia	
&	IALL	Bd.].
	 21.	 Respondents	were	library	directors,	heads	of	reference,	and	FCIL	librarians,	among	others.	
The	survey	questions	and	summary	results	are	presented	infra	in	appendix	A.	Detailed	survey	results	
are	on	file	with	the	author.
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qualitative	 feedback	 concerning	 the	 challenges	 faced	 by	 contemporary	 librarians	
working	 with	 FCIL	 information.22	 The	 thirty-two	 substantive	 questions	 touched	
upon	many	facets	of	the	field.	The	survey	received	responses	from	more	than	130	
librarians,	nearly	all	of	whom	work	in	the	United	States.23

¶9	 Following	 an	 examination	 of	 the	 survey	 results,	 the	 article	 discusses	 core	
competencies,	both	geographic	and	subject	based.	The	survey	results	reveal	a	lack	
of	standardization	in	training	for	FCIL	librarianship.	Due	to	the	ubiquity	of	FCIL	
services	in	libraries,	it	is	most	essential	to	develop	broad,	universal	competencies	in	
FCIL	 librarianship,	 concerning	 (1)	 foreign	 and	 comparative	 legal	 research,		
(2)	international	legal	research,	(3)	reference,	(4)	teaching	and	instruction,	(5)	tech-
nical	 services,	 (6)	 collection	 development,	 (7)	 information	 management	 and	
trends,	 and	 (8)	 job	 skills.	 Core	 competencies	 would	 provide	 an	 FCIL	 knowledge	
base	among	librarians	and	foster	consistency	in	library	services.

¶10	To	aid	in	the	development	of	core	competencies,	the	article	then	explores	
the	possibility	of	certification	in	FCIL	librarianship.	Professional	organizations	can	
work	together	to	create	training	programs	for	certifying	librarians	who	attain	core	
competencies	relating	to	the	field.	Voluntary	certification	should	be	inclusive	and	
flexible	 enough	 to	 enable	 many	 types	 of	 librarians	 to	 attain	 core	 competencies	
through	a	variety	of	training	programs	and	practical	experiences	around	the	world.

¶11	The	discussion	concludes	by	identifying	future	possibilities	for	training	in	
FCIL	librarianship.	With	the	vast	improvements	in	incorporating	technology	into	
education,	future	training	can	be	hosted	by	experts	in	the	field,	conducted	online,	
and	 completed	 at	 the	 convenience	 of	 the	 participants.	 Online	 training	 programs	
should	 be	 collaborative	 endeavors	 between	 various	 professional	 organizations.	
Web-based	 instruction	 would	 obviate	 most	 of	 the	 budgetary	 and	 logistical	 chal-
lenges	 librarians	 face	 in	 accessing	 FCIL	 training	 and	 would	 place	 librarians	 in	 a	
better	position	to	meet	the	challenges	presented	by	FCIL	research.	And	of	course,	
the	future	of	the	field	depends	on	its	community	of	members.

History of Organizations and Training Related to FCIL

¶12	Although	 FCIL	 librarianship	 stems	 from	 long-standing	 and	 deep-rooted	
traditions,24	the	modern	epoch	commenced	shortly	after	World	War	II.25	The	first	
generation	 of	 FCIL	 librarians	 in	 the	 United	 States	 came	 from	 abroad.	 These	
included	many	displaced	lawyers	from	Europe	who,	“unable	to	practice	law	when	

	 22.	 The	 survey	 qualified	 for	 exempt	 status	 by	 the	 University	 of	 Washington	 Human	 Subjects	
Division.	Letter	from	Katy	Sharrock,	Human	Subjects	Review	Coord.,	Univ.	of	Wash.	Human	Subjects	
Div.,	to	author	(Jan.	23,	2012)	(on	file	with	author).
	 23.	 There	 were	 also	 respondents	 from	 South	 Africa,	 Nigeria,	 the	 Netherlands,	 the	 United	
Kingdom,	and	Kazakhstan.
	 24.	 See generally	 Teresa	 M.	 Miguel,	 Exchanging Books in Western Europe: A Brief History of 
International Interlibrary Loan,	35	int’l J. legal inFo.	499	(2007).
	 25.	 From	the	early	 twentieth	century	until	World	War	II,	 the	collecting	of	FCIL	materials	was	
largely	the	domain	of	the	Law	Library	of	Congress	and	a	few	large	academic,	county,	bar,	and	law	firm	
libraries.	Penny	A.	Hazelton,	The Education and Training of Law Librarians,	in	iall handbook,	supra	
note	3,	at	43,	51.
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they	emigrated	to	the	United	States,	sought	employment	as	law	librarians.”26	With	
a	shared	sense	of	“seriousness	and	discipline,”27	a	key	group	of	distinguished	librar-
ians	 from	this	early	generation	were	 instrumental	 in	developing	 the	 field:	“They	
built	 large	 collections	 of	 foreign	 law	 materials,	 created	 classification	 systems	 to	
organise	these	collections,	produced	important	scholarship	 in	FCIL,	and	partici-
pated	 with	 energy	 and	 imagination	 in	 the	AALL	 [American	Association	 of	 Law	
Libraries].”28	Together,	many	of	these	FCIL	librarians	eventually	established	profes-
sional	organizations	in	which	they	served	with	great	pride	and	distinction.

Organizations of Importance

¶13	A	handful	of	organizations	from	around	the	world	contribute	enormously	
to	developing	training	programs	in	FCIL	librarianship.	These	organizations	occupy	
critical	roles	in	advancing	the	discourse	centered	on	the	profession	of	FCIL	librari-
anship,	in	building	a	robust	global	community	of	librarians	dedicated	to	the	field,	
and	in	equipping	librarians	with	critical	FCIL	knowledge	and	skills.29

AALL FCIL-SIS

¶14	 In	 the	 United	 States,	 the	 AALL	 Foreign,	 Comparative	 and	 International	
Law	Special	Interest	Section	(FCIL-SIS)	is	actively	involved	in	promoting	the	pro-
fessionalization	of	FCIL	librarianship.	The	FCIL-SIS	became	a	special	interest	sec-
tion	of	AALL	in	1985,	but	its	history	goes	back	much	further.	In	the	early	1940s,	
AALL	established	a	Committee	on	Cooperation	with	Latin	American	Law	Libraries	
in	order	to	supply	those	countries	with	legal	materials	from	the	United	States.	In	
1950,	 to	 reflect	 its	 broadened	 focus,	 the	 committee	 changed	 its	 name	 to	 the	
Committee	on	Foreign	Law.	And	 in	1977,	 it	became	 the	Committee	on	Foreign,	
Comparative,	and	International	Law.30

¶15	 The	 primary	 objective	 of	 the	 FCIL-SIS	 is	 to	 “provide	 a	 forum	 for	 the	
exchange	of	ideas	and	information	on	foreign,	comparative,	and	international	law;	
and	 to	 represent	 its	 members’	 interests	 and	 concerns	 within	 the	 AALL.”31	
Historically,	 its	membership	has	been	quite	 large,32	perhaps	due	to	the	organiza-
tion’s	rapidly	expanding	schedule	of	educational	opportunities	consisting	of	pro-
grams,	 institutes,	workshops,	and	round	tables.	Over	the	years,	 the	FCIL-SIS	has	

	 26.	 Id.	at	52.
	 27.	 Id.
	 28.	 Id.
	 29.	 See	Alison	Shea,	BIALLs and IALLs and JSIs, Oh My! Considering an International Conference,	
FCil newSl.,	 May	 2012,	 at	 3,	 http://www.aallnet.org/sis/fcilsis/vol26/May2012.pdf	 (discussing	 the	
role	the	conferences	of	these	organizations	play	in	supporting	FCIL	librarianship).
	 30.	 See	Hazelton,	supra	note	25,	at	52;	see	also	SIS History,	FoReign, ComPaRative & int’l law 
SPeCial inteReSt SeCtion,	http://www.aallnet.org/sis/fcilsis/history.html	 (last	 visited	 Jan.	25,	2013),	
for	a	historical	time	line	on	the	FCIL-SIS,	oral	histories	of	members,	a	list	of	its	leadership	and	grant	
recipients,	and	the	history	of	its	name.
	 31.	 FCIL-SIS	Bylaws,	art.	II,	§	1	(as	amended	July	2005),	http://www.aallnet.org/sis/fcilsis/Bylaws
.html.
	 32.	 Membership	in	FCIL-SIS	is	currently	about	the	same	as	in	1991,	when	there	were	426	mem-
bers.	There	were	361	members	in	July	1995;	299	members	in	July	2000;	356	members	in	July	2005;	425	
members	in	July	2010;	and	most	recently,	429	members	in	March	2012	(statistics	on	file	with	AALL	
Headquarters).
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developed	 into	 a	 community	 where	 members	 share	 expertise	 among	 themselves	
and	with	other	law	librarians.

International Association of Law Libraries

¶16	Another	organization	of	immense	significance	to	the	members	of	the	field	
working	 throughout	 the	 world	 is	 the	 International	 Association	 of	 Law	 Libraries	
(IALL).	 This	 association,	 founded	 in	 1959,	 has	 more	 than	 600	 members	 hailing	
from	 more	 than	 fifty	 countries.33	 IALL	 is	 a	 “worldwide,	 cooperative	 non-profit	
organisation	concerned	with	access	to	legal	information,	particularly	on	a	multina-
tional	 and	 global	 scale.”34	 It	 encompasses	 law	 librarians,	 law	 libraries,	 and	 other	
persons	and	institutions	“active	in	the	acquisition,	delivery	and	use	of	legal	infor-
mation	from	sources	beyond	their	own	jurisdiction.”35	IALL’s	objective	is	to	“con-
nect	law	librarians	and	law	libraries	around	the	world	to	each	other	and	to	broaden	
the	understanding	of	legal	systems	and	legal	materials	in	other	countries.”36

American Society of International Law

¶17	The	American	Society	of	International	Law	(ASIL)	focuses	on	FCIL	train-
ing	through	continuing	legal	education	programs:	“ASIL	advances	international	law	
education	for	legal	professionals	as	well	as	for	the	broader	policy-making	audiences	
and	the	public	through	a	variety	of	programs.”37	The	International	Legal	Research	
Interest	Group	(ILRIG)	is	a	new	group	within	ASIL	designed	specifically	for	FCIL	
researchers,	including	law	librarians:38

ILRIG	provides	a	forum	for	discussion	among	legal	information	professionals,	legal	schol-
ars,	 and	 attorneys.	 ILRIG	 enhances	 its	 members’	 opportunities	 to	 share	 their	 knowledge	
about	available	FCIL	resources,	research	methods,	research	techniques,	and	best	practices.	
ILRIG	organizes	presentations,	publishes	a	newsletter,	and	maintains	a	website	that	reflects	
the	most	recent	developments	in	the	legal	research	profession.39

ILRIG,	led	by	a	group	of	officers	who	are	law	librarians,	publishes	a	biannual	news-
letter,	International Legal Research Informer.40

International Federation of Library Associations and Institutions

¶18	 The	 International	 Federation	 of	 Library	 Associations	 and	 Institutions	
(IFLA)	was	founded	in	Scotland	in	1927	and	is	headquartered	in	the	Netherlands.41	
The	 Law	 Libraries	 Section	 of	 IFLA,	 “an	 international	 policy	 forum	 for	 all	 law		

	 33.	 The International Association of Law Libraries,	in	iall handbook,	supra	note	3,	at	359,	359.
	 34.	 Id.
	 35.	 Id.
	 36.	 Hazelton,	supra	note	25,	at	53.
	 37.	 Programs Overview,	am. SoC’y oF int’l law,	 http://www.asil.org/overview.cfm	 (last	 visited	
Jan.	30,	2013).
	 38.	 Amy	Emerson,	New ASIL Interest Group,	FCil newSl.,	Feb.	2011,	at	7,	http://www.aallnet.org
/sections/fcil/newsletters/vol25/Feb2011.pdf.
	 39.	 International Legal Research,	 am. SoC’y oF int’l law,	 http://www.asil.org/interest-groups
-view.cfm?groupid=62	(last	visited	Jan.	25,	2013).
	 40.	 Id.
	 41.	 About IFLA,	iFla,	http://www.ifla.org/en/about	(last	visited	Jan.	30,	2013).
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librarians,”	has	a	multifaceted	mission:	“promot[ing]	understanding	and	coopera-
tion	among	law	libraries,”	“encourag[ing]	the	development	of	new	law	libraries,”	
“foster[ing]	the	profession	of	 law	librarianship	and	legal	research	competencies,”	
“develop[ing]	professional	standards	and	practices,”	and	“provid[ing]	leadership	in	
the	field	of	legal	information	policy.”42

Other FCIL-Related Associations

¶19	There	are	several	other	national	and	regional	professional	associations	that	
focus	 on	 their	 respective	 geographic	 areas:	 the	 Australian	 Law	 Librarians’	
Association	(ALLA),43	British	and	Irish	Association	of	Law	Librarians	(BIALL),44	
Canadian	Association	of	Law	Libraries/Association	Canadienne	des	Bibliothèques	
de	 Droit	 (CALL/ACBD),45	 Caribbean	Association	 of	 Law	 Libraries	 (CARALL),46	
Chinese	and	American	Forum	on	Legal	Information	and	Law	Libraries	(CAFLL),47	
European	Information	Association	(unfortunately	defunct	as	of	the	end	of	2012),48	
New	Zealand	Law	Librarians’	Association	(NZLLA),49	and	Organisation	of	South	
African	Law	Libraries	(OSALL).50	These	associations	train	and	educate	law	librar-
ians	on	subjects	pertinent	to	their	respective	countries	and	regions.

History of Training in FCIL Librarianship

¶20	One	of	the	primary	goals	contained	in	the	FCIL-SIS	Strategic	Plan	for	2012–
2014	is	to	improve	the	education	of	FCIL	specialists,51	but	concern	about	the	issue	
goes	 back	 many	 years.	 By	 the	 late	 1980s	 and	 early	 1990s,	 many	 of	 the	 early	 FCIL	
librarians	in	the	United	States	were	beginning	to	retire.	It	was	noted	at	the	time	that	
“the	most	severe	personnel	need	of	the	legal	information	community	is	for	foreign	
law	specialists	to	replace	the	postwar	emigre	lawyer-librarians	reaching	retirement.”52

The	 shortage	 of	 trained	 and	 knowledgeable	 foreign	 and	 international	 law	 librarians	
has	been	a	concern	for	some	years.	As	more	and	more	of	the	present	generation	of	these	
specialized	 law	 librarians	 nears	 retirement,	 this	 shortage	 is	 becoming	 more	 acute.	 The	
American	Association	of	Law	Librarians	has	acknowledged	responsibility	for	training	the	
next	generation	of	foreign	and	international	law	librarians.	The	challenge	is	how	to	develop	
and	implement	a	comprehensive	training	program.53

	 42.	 About the Law Libraries Section,	 iFla,	 http://www.ifla.org/en/about-the-law-libraries
-section	(last	updated	Oct.	5,	2012).
	 43.	 alla: auStRalian law libRaRianS’ aSS’n,	 http://www.alla.asn.au	 (last	 updated	 Sept.	 18,	
2012).
	 44.	 biall: bRitiSh & iRiSh aSS’n oF law libRaRianS,	http://www.biall.org.uk	(last	visited	Jan.	30,	
2013).
	 45.	 Call/aCbd: Canadian aSS’n oF law libRaRieS/aSS’n Canadienne deS bibliothèQueS de 
dRoit,	http://www.callacbd.ca/en/content/home	(last	visited	Jan.	30,	2013).
	 46.	 CaRall: CaRibbean aSS’n oF law libRaRieS,	 http://carallonline.org	 (last	 visited	 Jan.	 30,	
2013).
	 47.	 ChineSe & am. FoRum on legal inFo. & law libRaRieS,	supra	note	19.
	 48.	 euRoPean inFo. aSS’n,	http://www.eia.org.uk	(last	visited	Jan.	30,	2013).
	 49.	 new zealand law libRaRianS’ aSS’n,	http://www.nzlla.org.nz	(last	visited	Jan.	30,	2013).
	 50.	 oSall: oRg. oF S. aFRiCan law libRaRieS,	http://www.osall.org.za	(last	visited	Jan.	30,	2013).
	 51.	 FCIL-SIS Strategic Plan for 2012–2014,	FoReign, ComPaRative & int’l law SPeCial inteReSt 
SeCtion,	http://www.aallnet.org/sis/fcilsis/strategic.html	(last	visited	Jan.	26,	2013)	(Goal	1).
	 52.	 Setting the Legal Information Agenda for the Year 2000: Preliminary Report of the National 
Legal Resources Committee,	81	law libR. J.	349,	366	(1989).
	 53.	 Betty	 Taylor,	 Foreign and International Law Librarians—Training the Next Generation: 
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There	was	a	palpable	concern	about	the	profession’s	ability	 to	 fill	 these	positions	
with	librarians	who	possessed	the	training	to	effectively	serve	their	global-minded	
constituents.54	Another	factor	contributing	to	the	focus	on	training	for	FCIL	librar-
ianship	was	the	intensifying	internationalization	of	legal	discourse	and	practice.

AALL FCIL-SIS

¶21	Within	the	United	States,	the	impetus	to	train	new	professionals	came	from	
professional	organizations,	such	as	the	AALL	FCIL-SIS:	“The	[FCIL]	SIS	has	taken	
an	 especially	 active	 role	 in	 educating	 the	 present	 generation	 of	 Foreign	 and	
International	Law	Librarians	 through	 institutes,	workshops,	and	programs	at	 the	
AALL	Annual	Meeting.”55	The	FCIL-SIS	also	sponsors	a	clearinghouse	for	interna-
tional	placements,	which	provides	information	to	AALL	members	about	research,	
education,	travel,	and	employment	on	an	international	level.

¶22	Of	particular	note	is	the	planning	session	that	took	place	in	New	Orleans	
on	 July	 19,	 1991,	 organized	 by	 a	 subcommittee	 of	 the	 AALL	 National	 Legal	
Resources	 Committee,	 consisting	 of	 Judith	 Wright,	 Shelley	 Dowling,	 and	 Claire	
Germain.	This	session,	attended	by	sixty-two	participants,56	culminated	in	a	plan	
premised	upon	a	set	of	issue	papers,	collectively	titled	Training the Future Generation 
of International and Foreign Law Librarians.57	The	draft	plan	assessed	the	state	of	
training	and	education	of	FCIL	law	librarians,	and,	while	now	twenty	years	old,	it	
is	still	useful	for	providing	guidance	to	members	of	the	field.

¶23	 Upon	 approval	 by	 the	 AALL	 Executive	 Board	 of	 the	 National	 Legal	
Resources	Committee’s	plan,	a	sequence	of	five	intensive	institutes	was	launched,	
each	 conducted	 over	 a	 period	 of	 a	 few	 days,	 and	 organized	 by	 various	 FCIL-SIS	
members.	The	institutes	took	place	in	the	mid-1990s	and	covered	a	large	portion	of	
foreign	 and	 international	 law.	 A	 series	 of	 influential	 books	 resulted	 from	 those	
institutes,	but	“[a]s	the	last	institute	took	place	in	1996	.	.	.	they	do	not	address	the	
key	role	of	web	research,	and	are	outdated	in	some	other	respects.”58

¶24	Nearly	a	decade	later,	Dan	Wade,	longtime	FCIL	librarian	at	Yale	Law	Library,	
led	efforts	 to	develop	eight	one-day	FCIL	workshops.	This	 initiative	culminated	 in	

Responses to a Survey Conducted by the AALL National Legal Resources Committee,	at	1,	reprinted in	
tRaining the FutuRe geneRation,	supra	note	12.
	 54.	 In	1988,	the	AALL	FCIL-SIS	passed	a	resolution	on	“taking	necessary	steps	to	formalize	spe-
cific	recommendations	to	the	AALL	to	deal	with	the	problem	of	the	decreasing	number	of	qualified	
candidates	to	fill	vacancies	[for]	foreign	and	international	law	librarians.”	SIS History,	supra	note	30.
	 55.	 Wade,	supra	note	12,	at	5	n.4.
	 56.	 For	a	 list	of	participants,	see	List of Attendees at the AALL Workshop in Training the Future 
Generation of International & Foreign Law Librarians,	reprinted in	tRaining the FutuRe geneRation,	
supra	note	12.
	 57.	 tRaining the FutuRe geneRation,	supra	note	12.
	 58.	 Mary	 Rumsey,	 Foreign and International Law Librarianship,	 25	 legal ReFeRenCe SeRviCeS 
Q.,	 nos.	 2/3,	 2006,	 at	 73,	 83.	 The	 books	 in	 the	 series,	 published	 by	 Oceana,	 are	 intRoduCtion to 
FoReign legal SyStemS	 (Richard	 A.	 Danner	 &	 Marie-Louise	 H.	 Bernal	 eds.,	 1994);	 intRoduCtion 
to tRanSnational legal tRanSaCtionS	 (Marylin	 J.	 Raisch	 &	 Roberta	 I.	 Shaffer	 eds.,	 1995);	
intRoduCtion to inteRnational oRganizationS	 (Lyonette	Louis-Jacques	&	Jeanne	S.	Korman	eds.,	
1996);	 intRoduCtion to inteRnational buSineSS law: legal tRanSaCtionS in a global eConomy	
(Gitelle	Seer	&	Maria	I.	Smolka-Day	eds.,	1996);	ContemPoRaRy PRaCtiCe oF PubliC inteRnational 
law	(Ellen	G.	Schaffer	&	Randall	J.	Snyder	eds.,	1997).
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two	 workshops,	 on	 international	 trade	 and	 the	 European	 Union,	 held	 before	 the	
AALL	annual	meetings	in	2004	and	2005,	respectively.	Unfortunately,	AALL	did	not	
approve	the	third	workshop	Wade	proposed,	and	no	other	institutes	have	been	held.59

IALL

¶25	For	more	than	forty	years,	IALL	has	sponsored	annual	courses	“to	help	law	
librarians	 worldwide	 deal	 with	 the	 intricacies	 of	 foreign	 and	 international	 legal	
systems	and	to	understand	the	ever-changing	effects	of	political	and	social	events	
on	current	legal	developments.”60	Its	Annual	Course	and	Conference	is	IALL’s	main	
meeting	and	educational	event	of	the	year.	The	annual	course	is	usually	a	four-day	
meeting	which	takes	place	in	a	different	country	each	year	and	“reflects	the	local	
legal	environment	and	culture	while	addressing	international	issues	of	importance	
to	all	legal	information	experts.	The	annual	course	is	also	a	catalyst	for	change	and	
improvement	in	the	recognition	of	the	role	of	law	librarians	and	legal	information	
itself.”61

¶26	 Like	 the	 other	 professional	 organizations	 in	 the	 field,	 IALL	 is	 highly	
invested	in	the	professional	growth	of	its	members:

Numerous	 opportunities	 exist,	 from	 regional	 programs	 held	 in	 addition	 to	 our	 annual	
Courses,	 to	 exchanging	 information	 between	 libraries,	 and	 in	 funding	 scholarships	 and	
related	programs	which	will	allow	a	wider	diversity	 in	membership,	not	only	geographi-
cally,	but	in	terms	of	type	of	specialization	within	law	librarianship	and	in	differences	in	
age.62

¶27	 IALL	 also	 supports	 education	 and	 professional	 opportunities	 for	 newer	
legal	 professionals	 from	 developing	 countries,	 for	 example,	 by	 offering	 scholar-
ships	 to	 the	 annual	 courses.	 These	 initiatives	 facilitate	 the	 globalization	 of	 law	
librarianship.	 IALL	“fosters	networking	and	mentoring	among	 legal	 information	
professionals	on	a	worldwide	basis	by	creating	and	maintaining	ongoing	relation-
ships	between	IALL	and	other	international,	national	and	regional	law	library	and	
legal	information	organizations.”63

ASIL and the Law Library of Congress

¶28	ASIL	provides	programing	 for	policy	makers	and	 the	public.64	Although	
these	 programs	 are	 not	 specifically	 focused	 on	 law	 librarianship,	 they	 would	 be	
invaluable	to	any	FCIL	law	librarian.	Topics	include	judicial	education	and	train-

	 59.	 Rumsey,	 supra	 note	 58,	 at	 83.	 Conducting	 future	 training	 sessions	 electronically	 would	
improve	convenience	and	affordability.
	 60.	 IALL Brochure,	iall,	http://www.iall.org/IALL_Brochure.pdf	(last	visited	Feb.	1,	2013).
	 61.	 The International Association of Law Libraries,	supra	note	33,	at	361.
	 62.	 Larry	B.	Wenger,	IALL at 40,	27	int’l J. legal inFo.	1,	2	(1999).
	 63.	 Mission Statement,	 iall,	 http://www.iall.org/aboutMission.html	 (last	 updated	 Mar.	 25,	
2011).	 For	 more	 information	 on	 IALL,	 see	 Kurt	 Schwerin,	 The International Association of Law 
Libraries: Its Beginnings,	 12	 int’l J. legal inFo.	 1	 (1984);	 Larry	 Wenger,	 Adolf Sprudz and the 
International Association of Law Libraries,	95	law libR. J.	326,	2003	law libR. J.	21;	Jules	Winterton,	
The International Association of Law Libraries (IALL): Law Libraries in an Era of Globalisation,	novaya 
JuStitSiya,	 no.	 2,	 2009,	 at	 114,	 available at	 http://iall.org/resources/IALL%20Law%20Libraries%20
in%20an%20era%20of%20Globalisation.pdf.
	 64.	 Programs Overview,	supra	note	37.
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ing,	continuing	international	legal	education	institutes,	career	development,	inter-
national	law	studies,	and	public	education.65	Another	organization	of	importance	
to	training	in	FCIL	librarianship	is	the	Law	Library	of	Congress.66	It	“has	offered	
inexpensive,	valuable,	one-day	workshops	the	day	before	the	American	Society	of	
International	 Law	 meeting	 opens	 in	 Washington	 D.C.	 Topics	 have	 ranged	 from	
Latin-American	legal	systems	to	the	new	UN	treaty	on	persons	with	disabilities.”67

Joint Study Institutes

¶29	Finally,	and	most	promisingly,	there	are	Joint	Study	Institutes	(JSIs)	spon-
sored	by	multiple	library	associations	around	the	world.	The	seventh	JSI	was	held	
at	Melbourne	Law	School	in	February	2013.	JSIs	are	hosted	by	AALL,	ALLA,	BIALL,	
CALL/ACBD,	and	NZLLA:	“JSI	programs	provide	unique	opportunities	to	network	
and	 learn	about	 the	 law,	 legal	 research	and	topical	 issues	of	 the	host	 jurisdiction	
that	are	of	interest	to	law	librarians	and	the	legal	profession.”68	JSIs	are	a	step	in	the	
right	 direction	 toward	 standardizing	 training	 in	 the	 field	 through	 collaborative	
initiatives.

A Survey on FCIL Librarianship

¶30	Because	FCIL	is	rapidly	evolving,	I	conducted	a	survey	in	order	to	discover	
more	about	methods	employed	by	academic	law	librarians	in	adapting	to	develop-
ments	in	the	field.	Building	upon	prior	scholarship	and	ideas	raised	at	conferences	
and	meetings,	the	survey	focused	on	how	improvements	in	training	can	help	cur-
rent	and	future	academic	law	librarians	become	better	equipped	for	the	challenges	
of	FCIL	librarianship.	The	survey	was	designed	to	gather	responses	from	librarians	
regarding	their	own	training	and	perceptions	of	the	field.

¶31	Although	there	have	been	previous	surveys	covering	other	subjects	relating	
to	 FCIL	 librarianship,69	 this	 survey	 was	 designed	 to	 be	 both	 more	 extensive	 and	
more	inclusive.	Preliminary	research	was	conducted	by	speaking	with	current	and	
former	FCIL	librarians	and	by	examining	the	literature	in	the	field.70	Based	on	the	
information	I	gleaned,	I	anticipated	that	the	survey	responses	would	likely	reveal	a	
lack	 of	 standardization	 in	 the	 training	 of	 FCIL	 librarianship.	 The	 survey	 results	

	 65.	 Id.
	 66.	 See generally	M.	Kathleen	Price	&	Marie-Louise	H.	Bernal,	The Role of the Library of Congress 
in Training the Next Generation of Foreign, Comparative and International Law Librarians,	reprinted in	
tRaining the FutuRe geneRation,	supra	note	12.
	 67.	 Rumsey,	supra	note	58,	at	83.
	 68.	 7th Joint Study Institute in Melbourne Australia: Feb 13–16 2013,	nzlla	(Dec.	7,	2011),	http://
www.nzlla.org.nz/news-and-events/latest-news/7th-joint-study-institute-in-melbourne-australia	
-feb-13-16-2013.	For	information	regarding	past	JSIs,	see	History of the Joint Study Institutes,	Call/
aCbd,	http://www.callacbd.ca/conferences/JSI/history/index.htm	(last	updated	May	17,	2010).
	 69.	 See, e.g.,	 Kavass,	 supra	 note	 17;	 Lorraine	 Kulpa,	 A Study of the Needs of Law Firm and 
Corporate Libraries for Librarians with Foreign and International Law Expertise,	reprinted in	tRaining 
the FutuRe geneRation,	supra	note	12;	David	McFadden,	Survey of FCIL Membership: Results,	FCil 
newSl.,	 Feb.	 1992,	 at	 14,	 available at	 http://www.aallnet.org/sis/fcilsis/Vol6/feb92newsletter.pdf.	 See 
also	Rumsey,	supra	note	2,	at	145	n.15	(summarizing	results	of	an	informal	survey	on	FCIL	positions	
in	academic	law	libraries).
	 70.	 For	 a	 selection	 of	 useful	 readings,	 see	 infra	 appendix	 B,	 Essential	 Reading	 List	 on	 FCIL	
Librarianship.
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confirmed	this	hypothesis	and	warrant	an	ongoing	dialogue	regarding	standardiza-
tion	through	core	competencies,	attainable	through	a	certification	process	jointly	
administered	by	multiple	professional	organizations.

¶32	 The	 survey,	 created	 using	 Catalyst	 Web	 Tools,	 received	 132	 responses,	
mostly	from	law	librarians	in	the	United	States.71	Each	participant	was	presented	
with	a	series	of	questions,	which	were	a	mixture	of	multiple	choice,	short	answer,	
and	open	ended	questions.	Before	it	was	sent	to	respondents,	he	survey	underwent	
a	 rigorous	and	 lengthy	 review	process	by	multiple	 law	 librarians	working	 in	 the	
United	States	as	well	as	by	an	expert	on	research	methods,	who	all	graciously	pro-
vided	 suggestions	 based	 on	 their	 own	 experiences	 and	 familiarity	 with	 the	
subject.72

¶33	 The	 survey	 covered	 various	 aspects	 of	 law	 librarianship	 and	 training,	
including	 general	 characteristics	of	 law	 librarians	 (questions	 1–4),	 FCIL	 in	 their	
jobs	 (questions	 5–11),	 FCIL	 in	 their	 education	 (questions	 12–17),	 their	 foreign	
language	skills	(questions	18–21),	their	continuing	FCIL	training	and	involvement	
(questions	22–28),	and	their	 suggestions	 for	core	competencies	and	their	overall	
perceptions	of	the	field	(questions	29–32).

¶34	 The	 survey	 was	 disseminated	 through	 a	 variety	 of	 electronic	 forums	 in	
order	 to	 elicit	 responses	 from	 professionals	 with	 varying	 degrees	 of	 familiarity,	
knowledge,	and	expertise	in	FCIL	librarianship.	A	link	to	the	survey	was	sent	to	the	
AALL	FCIL-SIS	Discussion	Forum,73	INT-LAW,74	the	academic	law	library	direc-
tors’	 listserv,75	 the	AALL	Academic	Law	Libraries	SIS	Community	eGroup,76	and	
the	AALL	Social	Responsibilities	SIS	discussion	group.77	 In	 casting	a	wide	net,	 I	
hoped	the	survey	results	would	represent	a	cross-section	of	librarians	working,	to	
varying	extents,	in	the	realm	of	FCIL	librarianship.

¶35	The	survey	results	make	it	apparent	that	librarians	of	all	types	engage	with	
FCIL	information.	Many	types	of	information	professionals	responded	to	the	sur-

	 71.	 See infra	 appendix	 A,	 Survey	 on	 FCIL	 Librarianship	 (all	 responses	 are	 on	 file	 with	 the	
author).
	 72.	 The	 survey	 was	 reviewed	 by	 Penny	 Hazelton,	 Associate	 Dean	 for	 Library	 &	 Computing	
Services,	 Professor	 of	 Law,	 University	 of	 Washington	 School	 of	 Law;	 Mary	 Rumsey,	 Professor	 of	
Legal	Research	Instruction	and	FCIL	Librarian,	University	of	Minnesota	Law	School;	Mary	Whisner,	
Reference	Librarian,	University	of	Washington	School	of	Law;	Marci	Hoffman,	Lecturer	in	Residence,	
Associate	Director	of	Law	Library,	University	of	California,	Berkeley	School	of	Law;	Jonathan	Pratter,	
Lecturer,	Foreign	&	International	Law	Librarian,	University	of	Texas	at	Austin	School	of	Law;	Kristina	
Alayan,	 Foreign	 &	 International	 Law	 Reference	 Librarian	 and	 Lecturing	 Fellow,	 Duke	 University	
School	of	Law;	Melissa	Fung,	Foreign	and	International	Law	Reference	Librarian,	University	of	San	
Diego	School	of	Law;	and	Matthew	Saxton,	Associate	Dean	for	Academics,	University	of	Washington,	
Information	School.
	 73.	 Posting	of	Mary	Rumsey	to	AALL	FCIL-SIS	Discussion	Forum	(Jan.	24,	2012)	(on	file	with	
author).
	 74.	 Posting	 of	 Mary	 Rumsey	 to	 Int-Law@ciesin.columbia.edu	 (Jan.	 24,	 2012)	 (on	 file	 with	
author).
	 75.	 Posting	 of	 Penny	 Hazelton	 to	 lawlibdir@lists.washlaw.edu	 (Jan.	 24,	 2012)	 (on	 file	 with	
author).
	 76.	 Posting	of	Mary	Whisner	to	AALL	Academic	Law	Libraries	SIS	Community	eGroup	(Mar.	7,	
2012)	(on	file	with	author).
	 77.	 Posting	of	Mary	Whisner	to	AALL	Social	Responsibilities	SIS	discussion	group	(Mar.	7,	2012)	
(on	file	with	author).
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vey:	general	reference	librarians,	department	heads,	library	directors,	and	of	course,	
FCIL	librarians.	For	FCIL	specialists,	typical	position	titles	are	Reference	Librarian	
for	Foreign	and	International	Law,	FCIL	Librarian,	Foreign	and	International	Law	
Librarian,	and	International	Law	Librarian.

¶36	The	results	reflect	the	opinions	of	respondents	covering	a	broad	range	of	
experience	levels.	There	is	a	fairly	even	distribution	of	respondents,	ranging	from	
those	 just	 beginning	 their	 careers	 all	 the	 way	 up	 to	 librarians	 with	 two	 or	 more	
decades	of	experience.	Over	a	third	of	the	respondents	(38%)	have	been	employed	
as	 law	librarians	for	more	than	twenty	years.	About	half	of	 the	respondents	have	
practiced	 law	 in	 the	 United	 States	 or	 abroad.	Additionally,	 FCIL	 duties	 are	 con-
tained	in	the	job	descriptions	of	more	than	half	(56%)	of	the	respondents,	to	vary-
ing	degrees.	Nearly	every	respondent	spends	at	least	part	of	his	or	her	time	on	FCIL	
librarianship,	but	only	a	small	number	(16%)	of	the	respondents	dedicate	an	over-
whelming	majority	of	their	time	to	FCIL	librarianship.

¶37	Most	of	the	respondents	perform	the	following	nonteaching	FCIL	duties:	
providing	reference	service	(77%),	participating	in	collection	development	(86%),	
and	 providing	 research	 assistance	 to	 faculty	 and	 staff	 (78%).	 To	 a	 slightly	 lesser	
extent,	 the	 respondents	 create	 research	 guides,	 bibliographies,	 or	 other	 research	
materials	(58%)	and	provide	research	assistance	to	journal	staff	or	moot	court	pro-
grams	(63%).

¶38	Seventy	percent	of	respondents	teach	FCIL	subjects,	either	as	an	instructor	
for	an	entire	course	or	as	an	occasional	guest	lecturer.	Of	those	respondents	who	
teach	FCIL	subjects,	it	is	most	common	for	them	to	give	presentations	in	courses	
on	FCIL	research,	analysis,	and	writing	(82%),	followed	by	giving	FCIL	presenta-
tions	to	members	of	a	law	journal	or	moot	court	team	(57%),	or	teaching	a	course	
on	 FCIL	 research,	 analysis,	 and	 writing	 (52%).	 Common	 methods	 among	 the	
respondents	 for	 developing	 a	 curriculum	 for	 a	 course	 on	 FCIL	 research	 include	
adapting	 a	 syllabus	 utilized	 by	 another	 instructor,	 consulting	 the	 many	 syllabi	
posted	on	the	AALL	FCIL-SIS	web	site,	and	speaking	with	colleagues.

¶39	Most	respondents’	undergraduate	education	was	not	particularly	 focused	
on	international	subjects.	However,	the	majority	(68%)	completed	foreign	language	
coursework	in	their	undergraduate	education.	Nearly	every	respondent	(95%)	pos-
sesses	a	graduate	degree	in	library	or	information	science,	and	a	quarter	of	them	
have	attended	programs	focused	on	law	librarianship.	Interestingly,	a	vast	majority	
of	respondents	possess	a	law	degree	(88%),	almost	exclusively	a	J.D.	Of	those	with	
a	law	degree,	half	did	not	focus	on	FCIL	during	their	legal	education.78

¶40	 The	 primary	 language	 of	 nearly	 every	 respondent	 is	 English.	 The	 most	
common	secondary	languages	are	French,	Spanish,	and	German.	In	their	secondary	
languages,	 respondents	 are	 most	 often	 intermediate	 readers	 (46%),	 basic	 writers	
(60%),	and	basic	speakers	(57%).	The	most	common	method	for	acquiring	foreign	
language	skills	was	through	university	coursework.

¶41	Respondents	employ	a	range	of	methods	to	continue	to	learn	about	FCIL:	
training	seminars	or	programs;	blogs,	listservs,	and	web	sites;	journal	articles,	text-
books,	and	other	scholarly	publications;	speaking	with	colleagues;	and	conducting	

	 78.	 Only	a	few	respondents	obtained	an	FCIL	certification	as	part	of	their	legal	education.
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FCIL	research.	Perhaps	most	surprisingly,	half	of	the	respondents	are	aware	of	use-
ful	 FCIL	 training	 and	 participate	 in	 the	 training	 at	 their	 employer’s	 expense.	
Additionally,	most	respondents	are	members	of	the	FCIL-SIS	(70%),	and	a	sizable	
number	are	members	of	IALL	(33%)	or	ASIL	(32%).	The	vast	majority	of	respon-
dents	attend	the	AALL	Annual	Meeting	and	Conference.	Unfortunately,	they	infre-
quently	attend	the	other	major	conferences	in	the	field.

Core Competencies in FCIL Librarianship

¶42	FCIL	core	competencies	will	foster	consistency	in	library	services	and	cul-
tivate	a	shared	knowledge	base	across	the	profession.	For	example,	AALL’s	compe-
tencies	“seek[]	to	define	the	profession	of	law	librarianship	and	its	value	to	the	legal	
field.”79	 According	 to	 AALL,	 there	 are	 multiple	 benefits	 to	 establishing	
competencies:

Individual	 librarians	 may	 use	 the	 AALL	 Competencies	 for	 coordinating	 their	 continu-
ing	 education	 as	 they	 identify	 areas	 for	 professional	 growth.	 Employers	 may	 use	 the	
Competencies	to	make	hiring,	evaluation	and	promotion	decisions,	and	to	make	recom-
mendations	for	professional	development.	The	American	Association	of	Law	Libraries	uses	
the	 Competencies	 as	 a	 framework	 within	 which	 to	 structure	 professional	 development	
programs.	This	framework	provides	guidance	to	ensure	that	the	programs	offered	will	assist	
librarians	in	attaining	and	maintaining	the	skills	or	knowledge	necessary	for	their	current	
and	future	work.80

The	results	of	the	survey	reinforce	the	need	for	members	of	the	field	to	develop	a	
set	of	core	competencies	in	FCIL	librarianship.	Almost	half	of	the	survey	respon-
dents	(46%)	favored	the	development	of	universal	core	competencies	that	would	
apply	to	professionals	in	various	institutions	and	job	roles.	Some	expressed	a	pref-
erence	 for	 regional	 (17%),	 national	 (14%),	 or	 geographic-area	 research	 (20%)	
competencies.

¶43	Librarians	have	developed	FCIL	skills	in	their	own	ways:	“The	diversity	of	
the	educational/experiencial	[sic]	paths	that	have	led	to	foreign	and	international	
law	librarianship	cannot	be	overstated;	each	of	us	has	a	unique	biography.”81	While	
each	individual’s	narrative	is	critical	to	promoting	a	diversity	of	perspectives	in	the	
field,	it	is	also	essential	that	there	be	a	canon	of	FCIL	knowledge	that	is	understood	
across	library	institutions,	applicable	to	every	position,	and	which	transcends	bor-
ders,	cultures,	and	languages.

¶44	FCIL	librarianship	touches	upon	every	department	of	the	library,	including	
technical	services,	circulation,	and	reference	services.	Generally	speaking,	technical	
services	staff	process	FCIL	materials,	circulation	staff	disseminate	these	FCIL	mate-
rials	to	patrons,	and	reference	staff	help	patrons	find	and	use	FCIL	materials.	Even	
on	a	reference	team	with	a	devoted	FCIL	librarian,	each	member	should	possess	a	
standard	of	knowledge	and	a	level	of	facility	in	FCIL	librarianship.	A	basic	level	of	

	 79.	 Competencies of Law Librarianship,	am. aSS’n oF law libRaRieS	(rev.	Apr.	2010),	http://www
.aallnet.org/main-menu/Leadership-Governance/policies/PublicPolicies/competencies.html.
	 80.	 Id.
	 81.	 Wade,	supra	note	12,	at	7.
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understanding	of	FCIL	by	 each	 staff	member	will	 facilitate	 library	 services	 at	 all	
levels.

¶45	The	development	of	core	competencies	and	a	method	for	attaining	them	is	
a	 timely	 pursuit,	 one	 that	 resonates	 with	 the	 recently	 adopted	 AALL	 FCIL-SIS	
Strategic	Plan	 for	2012–2014.	 Its	 first	goal	 is	 to	“[a]ctively	promote	education	 in	
Foreign,	Comparative	and	International	Law	and	Law	Librarianship	for	specialists	
and	non-specialists.”82	To	that	end,	the	plan	strategizes	about	ways	to	identify	core	
competencies	 for	 FCIL	 librarianship,	 including	 “[s]ubmit[ting]	 to	 the	 AALL	
Annual	Meeting	Program	Committee	and	to	local	chapters	proposals	for	programs,	
institutes	 and	 workshops	 designed	 to	 help	 both	 new	 FCIL	 librarians	 and	 non-	
specialist	librarians	master	these	competencies.”83

¶46	The	breadth	of	FCIL	librarianship	is	a	function	of	its	wide	array	of	subjects,	
types	of	professional	positions,	geographic	scope,	and	of	course,	the	growing	rele-
vance	of	FCIL	in	today’s	world.	Because	there	are	so	many	areas	of	FCIL	work	in	
law	libraries,	 it	 is	 important	 to	consider	carefully	 the	criteria	 for	developing	core	
competencies	and	whether	they	should	relate	to	librarians	working	within	a	geo-
graphic	 area,	 specializing	 in	 a	 geographic	 region,	 or	 focusing	 on	 a	 particular	
subject.

¶47	Because	there	is	a	fundamental	body	of	FCIL	subject	matter	that	is	essential	
for	 librarians,	 at	 all	 levels	 and	 in	 any	 role,	 it	 would	 be	 most	 effective	 to	 develop	
universal	competencies	applicable	to	an	array	of	librarians	dealing	with	FCIL	infor-
mation.	 These	 competencies,	 to	 some	 degree,	 might	 be	 modeled	 after	 the	 core	
competencies	that	have	already	been	developed	by	professional	organizations	such	
as	AALL.84

Geographic Competencies

¶48	The	geographic	element	of	FCIL	librarianship	can	be	divided	into	two	cat-
egories	that	are	not	mutually	exclusive.	One	is	defined	by	the	country	or	region	in	
which	librarians	work,	and	the	other	relates	to	the	practical	need	for	librarians	to	
specialize	in	the	law	of	a	specific	geographic	area.	The	professional	organizations	
related	to	FCIL	librarianship	reflect	these	two	aspects	of	geography-related	work.	
For	example,	FCIL-SIS	is	a	group	of	librarians,	mostly	working	in	the	United	States,	
who	 focus	 on	 FCIL	 issues	 for	 U.S.	 law	 librarians;	 IALL	 comprises	 law	 librarians	
from	 around	 the	 world	 who	 focus	 on	 FCIL	 issues	 in	 all	 countries	 and	 regions.	
National	 organizations	 outside	 the	 United	 States	 have	 members	 and	 subgroups	
interested	in	FCIL	research,	although,	again	like	AALL,	their	main	focus	is	the	law	
of	the	country	where	most	of	their	members	reside.

¶49	 A	 key	 task	 here	 is	 to	 determine	 whether	 core	 competencies	 should	 be	
attained	 through	 specific	 training	 developed	 by	 these	 geographic	 associations.	
According	to	IALL,	research	questions	paramount	to	this	issue	include	“What	other	
national	or	regional	law	library	associations	have	developed	similar	competencies	
and	performance	measures	for	law	librarians?	Are	they	comparable?	Is	there	a	need	

	 82.	 FCIL-SIS Strategic Plan for 2012–2014,	supra	note	51,	¶	3.
	 83.	 Id.
	 84.	 See	Competencies of Law Librarianship,	supra	note	79.
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to	develop	competencies	and	performance	measures	for	international	law	librari-
anship	on	a	global	scale?”85

¶50	As	 a	 preliminary	 matter,	 we	 must	 acknowledge	 that	 the	 complexity	 and	
unique	 attributes	 of	 each	 foreign	 legal	 system	 require	 the	 development	 of	 core	
competencies	in	particular	geographic	areas.	The	legal	systems	of	all	countries	are	
intricately	 shaped	 by	 their	 individual	 historical	 and	 cultural	 experiences.	 Even	
when	 dealing	 with	 countries	 of	 the	 same	 region,	 such	 as	 those	 in	 the	 European	
Union	(EU),	it	would	be	difficult	to	master	one	legal	system	based	on	competencies	
attained	in	another:

The	legal	systems	of	the	EU	Member	States	vary	a	great	deal	more	than	the	legal	systems	
of	the	states	in	the	U.S.A.	There	exists	not	only	a	fundamental	difference	between	the	com-
mon	law	in	England	and	Ireland	and	the	continental	civil	law	but	also	divergences	between	
the	civil	 law	systems.	The	Member	States	have	been	 independent	countries	 for	centuries	
and,	 therefore,	 their	 legal	 cultures—originally	 based	 on	 Roman	 law—pursue	 different	
paths.	This	 is	 true,	of	course,	 in	regard	to	the	“legal	 families”	e.g.,	 the	Germanic	and	the	
Romance	families.	But	even	between	the	legal	systems	of	the	German	speaking	countries,	
there	are	decisive	differences.86

The	considerable	variation	among	legal	systems,	even	within	legal	“families,”	pres-
ents	a	significant	challenge	to	law	librarians.

¶51	Although	it	may	seem	sufficient	to	develop	competencies	applicable	to	the	
laws	of	each	individual	country,	the	ubiquity	of	many	aspects	of	FCIL	in	law	librar-
ies	renders	it	far	more	necessary,	and	urgent,	to	develop	broad-based	competencies	
attainable	by	any	 librarian,	working	anywhere	and	 in	virtually	any	position.	The	
survey	results	underscore	this,	with	far	more	support	for	universal	competencies	
than	for	either	regional	or	national	ones.

¶52	Competencies	therefore	should	not	be	limited	to	the	scope	of	the	individ-
ual	 national	 or	 regional	 associations.	 These	 organizations	 do	 not	 currently	 have	
their	own	competencies,	and	so	may	be	most	effective	by	combining	their	efforts	
toward	developing	universal	competencies,	while	further	cultivating	their	respec-
tive	communities	of	librarians	interested	in	FCIL.

¶53	 Competencies	 should	 reflect	 a	 universal	 understanding	 of	 FCIL	 and	 be	
flexible	enough	to	meet	the	needs	of	librarians	in	every	country.	Individuals	could	
attain	the	competencies	by	participating	in	training	programs,	as	well	as	through	
publishing,	 giving	 presentations,	 and	 acquiring	 hands-on	 experience	 in	 the	
library.87	Developing	standards	in	the	field	will	further	promote	cohesion	and	soli-
darity	throughout	this	 interconnected,	yet	 fragmentary,	community	of	 librarians	
working	with	FCIL	information.

	 85.	 Garavaglia	&	IALL	Bd.,	supra	note	20,	at	350–51.
	 86.	 Helmut	Koziol,	Comparative Law—A Must in the European Union: Demonstrated by Tort Law 
as an Example,	1	J. toRt l.	5,	at	*1	(2007).
	 87.	 Rumsey,	 supra	 note	 2,	 at	 139	 (“Training	 in	 FCIL	 librarianship	 can	 be	 difficult	 to	 obtain.	
The	best	way	to	learn	is	by	working	with	an	experienced	FCIL	librarian	.	.	 .	 .	More	commonly,	law	
librarians	 learn	FCIL	librarianship	by	combining	on-the-job	experience	and	attending	educational	
programs.”).
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Universal Subject Matter Competencies

¶54	In	the	survey,	respondents	were	asked	to	identify	the	universal	core	compe-
tencies	that	should	exist	in	the	field.	The	majority	of	respondents	offered	a	list	of	
core	competencies	that	define	FCIL	librarianship	around	the	globe.	Many	of	these	
subject	matter	competencies	have	been	addressed	in	training	programs	offered	by	
IALL	 and	 the	 FCIL-SIS,	 relating	 to	 the	 following	 areas	 of	 FCIL	 librarianship:		
(1)	 foreign88	 and	 comparative	 legal	 research,89	 (2)	 international	 legal	 research,90	
(3)	FCIL	reference,91	(4)	FCIL	technical	services,92	(5)	FCIL	collection	development,93	
(6)	FCIL	information	management	and	trends,94	and	(7)	FCIL	job	skills.95

¶55	Universal	competencies	would,	in	effect,	standardize	the	field	and	create	a	
shared	discourse	among	librarians	around	FCIL	librarianship.	Core	competencies	
would	 greatly	 increase	 the	 scope	 of	 information-related	 services	 offered	 to	 FCIL	
patrons	and	also	create	organizational	benefits	for	managers,	middle	managers,	and	
FCIL	 librarians.	Staff	members	 in	every	 law	 library	department	could	rely	on	an	

	 88.	 Respondents	often	cited	the	need	for	knowledge	of	the	various	legal	systems	throughout	the	
world,	including	civil	law	systems,	religious	law,	and	customary	law.	“[N]o	matter	how	similar	another	
country’s	laws	might	be,	each	state	has	a	cultural	and	social	milieu	that	shapes	and	defines	its	laws.”	
Aaron	 B.	 Aft,	 Respect My Authority: Analyzing Claims of Diminished U.S. Supreme Court Influence 
Abroad,	18	ind. J. global legal Stud.	421,	430	(2011).
	 89.	 Respondents	identified	the	understanding	of	comparative	law	as	a	universal	subject	matter	
competency.
	 90.	 Respondents	identified	as	essential	the	knowledge	of	the	structure,	function,	and	operation	
of	international	organizations	(such	as	the	UN	and	the	EU);	international	relations;	the	hierarchy	of	
authority	in	international	law;	private	and	public	international	law;	the	international	legal	structure;	
jus cogens;	jurisdiction	of	international	tribunals;	and	the	U.S.	role	in	international	law.
	 91.	 Some	respondents	identified	the	need	for	competencies	in	FCIL	reference,	research,	and	col-
lection	development.	Many	of	the	training	programs	on	various	topics	focus	on	research,	strategy,	and	
sources	but,	surprisingly,	not	on	FCIL	reference	skills.
	 92.	 Librarians	should	be	knowledgeable	of	the	practical	considerations	regarding	the	acquisition	
and	handling	of	FCIL	materials:	purchasing	materials,	classifying,	 indexing,	cataloging,	and	preser-
vation.	See	Pamela	Bluh,	The Acquisition and Handling of Foreign Legal Serials: The Practical Aspects,	
79	law libR. J.	115	(1987).	This	is	an	area	of	FCIL	librarianship	where	there	has	been	a	shortage	of	
training	opportunities.
	 93.	 Respondents	 emphasized	 the	 importance	 of	 FCIL	 collection	 development	 and	 selection	
of	 FCIL	 materials.	 This	 entails	 an	 understanding	 of	 bibliographic	 tools	 such	 as	 the	 UN	 Official	
Documentation	 System,	 oFFiCial doCument SyStem oF the united nationS,	 http://documents
.un.org	 (last	 visited	 Feb.	 1,	 2013);	 the	 UN	 Treaty	 Collection,	 united nationS tReaty ColleCtion,	
http://treaties.un.org	 (last	 visited	 Feb.	 1,	 2013);	 EISIL,	 supra	 note	 14;	 GlobaLex,	 supra	 note	 18;	
FoReign law guide,	supra	note	11;	Harvard’s	Catalog of International Law and Relations,	Catalog oF 
inteRnational law and RelationS	(Margaret	Moody	ed.,	1965–67);	as	well	as	the	jurisprudence	of	
various	tribunals,	see	War Crimes Research Office,	ameRiCan univ. waShington Coll. oF law,	http://
www.wcl.american.edu/warcrimes	(last	visited	Feb.	1,	2013).
	 94.	 Understanding	 the	 many	 aspects	 of	 FCIL	 information	 is	 critical.	 IALL	 courses	 commonly	
focus	on	the	intersection	of	substantive	FCIL	issues	and	legal	information	trends	with	regard	to	mate-
rials,	sources,	legal	information,	and	information	services.
	 95.	 There	is	a	large	repertoire	of	skills	that	are	useful	in	FCIL	librarianship.	Respondents	identi-
fied	the	following	core	competencies	relating	to	skills,	some	of	which	also	relate	to	other	subject	mat-
ter	competencies:	foreign	language	skills,	learning	a	new	topic	or	a	new	legal	research	technique	in	a	
short	amount	of	time,	teaching	complex	FCIL	subjects,	awareness	of	available	legal	information	and	
how	to	find	it,	familiarity	with	relevant	online	services,	and	familiarity	with	prominent	publishers	in	
the	field.
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authoritative	 statement	on	core	 competencies.	Furthermore,	 librarians	would	be	
able	 to	 select,	design,	and	 implement	programs	 that	hone	 the	 skills	necessary	 to	
attain	these	core	competencies.	Establishing	core	competencies	in	FCIL	librarian-
ship	would	strengthen	the	overall	quality	of	FCIL	services.	The	emphasis	on	col-
laboration	 in	 FCIL	 librarianship	 necessitates	 an	 increased	 standardization	 in	
services,	 which	 in	 turn	 would	 be	 advanced	 through	 the	 development	 of	
competencies.

Certification in FCIL Librarianship

¶56	The	need	for	core	competencies	is	a	function	of	the	lack	of	standardization	
of	 training	 in	 FCIL	 librarianship.	 The	 survey	 results	 underscore	 three	 notions:		
(1)	FCIL	is	the	domain	of	librarians	in	every	role;	(2)	there	is	not	a	typical	path	to	
acquiring	 training;	 and	 (3)	 librarians	 interested	 in	 FCIL	 span	 a	 wide	 range	 of	
knowledge	and	skills	in	the	field.	Presumably	then,	the	range	of	FCIL	services	pro-
vided	 by	 librarians	 and	 libraries	 lacks	 uniformity	 across	 the	 field.	 This	 lack	 of	
standardization	can	be	remedied	by	certifying	individuals	who	attain	core	compe-
tencies.	AALL	instituted	a	certification	program	between	1965	and	1983:

Law	 librarians	 have	 always	 been	 profoundly	 concerned	 about	 the	 definition	 of	 the	 law	
librarian	 in	 educational	 terms.	 An	 effort	 to	 formulate	 some	 professionwide	 educational	
standards	began	as	early	as	1935,	but	it	was	not	until	1965	that	AALL	created	a	voluntary	
certification	program.	These	standards	permitted	nearly	any	combination	of	education	and	
experience	to	qualify	a	person	as	a	Certified	Law	Librarian.96

Likewise,	 a	 voluntary	 certification	 program	 in	 FCIL	 librarianship,	 available	 to	 a	
wide	 spectrum	 of	 information	 professionals,	 should	 be	 flexible	 enough	 to	 be	
obtained	through	various	training	programs	and	experiences	around	the	world.

¶57	 A	 crucial	 step	 toward	 acknowledging	 expertise	 in	 FCIL	 librarianship	 is	
creating	 a	 program	 through	 which	 librarians	 can	 obtain	 certification	 as	 well	 as	
recertification.97	One	way	to	accomplish	this	would	be	to	have	a	series	of	online	
training	modules.	For	example,	the	Duke	and	Berkeley	law	libraries	collaborated	to	
produce	 an	 online	 tutorial	 for	 FCIL	 training	 containing	 the	 following	 sections:	
Introduction:	Definition	of	Terms;	Introduction	to	International	Law;	Treaties	&	
Agreements;	 Customary	 International	 Law;	 International	 Organizations;	 Final	
Review;	and	Essential	Sources.98

¶58	Additionally,	the	Center	for	Computer-Assisted	Legal	Instruction	(CALI)	
has	a	library	of	twenty-four	FCIL	research	tutorials	on	topics	such	as	foreign	legal	
research,	international	environmental	law,	researching	foreign	constitutions,	tribu-
nals	and	truth	commissions,	and	human	rights	research.99	Online	training,	because	

	 96.	 Penny	A.	Hazelton,	Law Libraries as Special Libraries: An Educational Model,	42	libR. tRendS	
319,	324	(1993)	(citations	omitted).
	 97.	 See generally	 Linda	 Falken,	 Issue Paper on Acknowledging Expertise in Foreign Law 
Librarianship,	reprinted in	tRaining the FutuRe geneRation,	supra	note	12.
	 98.	 inteRnational legal ReSeaRCh tutoRial,	http://www.law.duke.edu/ilrt/	(last	visited	Jan.	30,	
2013).
	 99.	 Lessons: International Law,	Cali,	http://www.cali.org/category/cali-topics/2l-3l-upper-level
-lesson-topics/international-law	(last	visited	Jan.	30,	2013).
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of	its	convenience	and	affordability,	is	critical	to	the	viability	of	certification	in	FCIL	
librarianship.

Conclusion: Future Possibilities in FCIL Librarianship Training

¶59	In	1962,	Morris	Cohen	proposed	five	courses	in	law	librarianship	leading	to	
a	master’s	degree:	 law	 library	administration,	 law	and	its	 literature,	selection	and	
acquisition	of	legal	materials,	cataloging	of	legal	materials,	and	foreign	law	sources	
and	international	documents.100	From	early	on,	there	was	a	respect	for	FCIL	librari-
anship	as	central	to	the	work	of	all	librarians.

¶60	Unfortunately,	FCIL	librarianship	has	yet	to	be	incorporated	into	the	cur-
riculum	of	law	librarianship	programs	across	the	country.	Prominent	programs	in	
law	librarianship,	such	as	the	University	of	Washington,101	University	of	Arizona,102	
University	of	Denver,103	and	Catholic	University	of	America,104	do	not	require	their	
students	to	complete	any	FCIL	coursework.	However,	with	a	sense	of	focus	during	
library	school,	it	is	possible	to	acquire	a	good	deal	of	FCIL	experience	by	working	
on	FCIL	research	and	reference	questions,	writing	blogs	on	FCIL	topics,	conducting	
presentations	 on	 FCIL	 materials,	 publishing	 in	 newsletters,	 and	 attending	 FCIL-
related	events	at	the	law	school.

¶61	 This	 article	 attempts	 to	 advance	 the	 discourse	 around	 training	 in	 FCIL	
librarianship	 by	 addressing	 questions	 such	 as	“What	 opportunities	 are	 available	
worldwide	for	the	education	and	training	of	law	librarians?	.	.	.	[What	is]	the	nature	
and	availability	of	formal	and	informal	courses	and	other	training	for	law	librarian-
ship	 on	 an	 international	 basis[?]”105	 Further	 deliberation	 and	 coordination	 are	
needed	in	order	to	develop	core	competencies,	training	programs,	and	certification.	
Creativity	is	integral	to	spearheading	future	training	programs	that	are	accessible	to	
librarians	around	the	world.	Current	technology	affords	many	options	for	dissemi-
nation,	 so	 that	 librarians	 could	 easily	 obtain	 certification	 credits	 by	 watching	 an	
online	video	presentation	by	a	law	professor	on	international	intellectual	property	
law	or	by	participating	in	a	webinar	by	a	law	librarian	on	FCIL	research	strategies.	
Technological	solutions	like	this	also	make	it	more	feasible	for	FCIL	organizations	
to	develop	joint	programs	for	obtaining	an	M.L.S.	and	an	LL.M.	in	foreign	or	inter-
national	law.	An	additional	consideration	is	that,	due	to	the	continually	expanding	
reach	of	FCIL	education	and	practice,	diversity	training	will	be	crucial	to	equipping	
FCIL	librarians	with	the	skills	to	serve	people	from	many	backgrounds.

	 100.	 Morris	 L.	 Cohen,	 A Suggested Master’s Program in Law Librarianship for Columbia 
University,	55	law libR. J.	225,	227–28	(1962).
	 101.	 See	 Law Librarianship,	 univ. oF waSh. inFo. SCh.,	 http://ischool.uw.edu/mlis/program
/law	(last	visited	Jan.	30,	2013).
	 102.	 See	 Law Library Fellows Program,	 univ. oF aRiz. JameS e. RogeRS Coll. oF law,	 http://
www.law.arizona.edu/Library/Fellows/fellows.cfm	(last	updated	Sept.	24,	2012).
	 103.	 See	 Library and Information Science,	 univ. oF denveR,	 http://www.du.edu/education
/programs/lis/	(last	visited	Jan.	30,	2013).
	 104.	 See	Course of Study: Law Librarianship,	CatholiC univ. oF am.,	http://slis.cua.edu/MSinLS
/coursesStudy/law.cfm	(last	updated	Nov.	15,	2012).
	 105.	 Garavaglia	&	IALL	Bd.,	supra	note	20,	at	351.
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¶62	 Survey	 respondents	 identified	 future	 challenges	 in	 all	 facets	 of	 the	 field.	
These	 include	 electronic	 access,	 digitization,	 resources	 and	 budgets,	 foreign	 lan-
guage	skills,	educating	the	next	generation	of	FCIL	librarians,	continuing	educa-
tion,	 research	 support,	 collection	 development,	 cataloging,	 recruitment	 of	 new	
FCIL	librarians,	and	specialization.	To	meet	these	impending	challenges,	we	must	
leverage	 our	 resources	 in	 order	 to	 develop	 an	 inclusive	 training	 model	 that	 will	
further	assist	librarians	in	building	a	better	world	through	the	facilitation	of	access	
to	global	legal	information.

¶63	Ultimately,	 improving	 training	 in	FCIL	 librarianship	 is	 contingent	upon	
the	 collaboration	 between	 various	 professional	 organizations	 and	 stakeholders.	
This	 requires	vision	and	 leadership	and,	of	course,	cooperation	between	groups.	
We	can	learn	from	the	example	of	the	Joint	Study	Institutes	conducted	by	multiple	
professional	organizations	spanning	three	continents.	In	building	from	these	col-
laborative	endeavors,	training	in	the	field	can	be	enhanced	through	inclusive	and	
widely	accessible	programming.

¶64	Expanding	competencies	to	a	global	level	presents	a	significant	challenge.	
A	 flaw	 of	 the	 survey	 employed	 in	 this	 study	 is	 its	 inherent	 bias	 toward	 U.S.	 law	
librarians	and	 their	concerns.	Extending	 the	 reach	of	competencies	and	 training	
toward	a	universal	model	will	require	even	greater	cooperative	work	between	the	
members	of	various	organizations	around	the	world.	The	growth	of	this	model	will	
take	time,	not	to	mention	everyone’s	effort.	But	the	gains	are	palpable	and	worth-
while.	We	are	not	far	from	achieving	these	goals.	With	sustained	dialogue	and	dedi-
cation,	 we	 can	 better	 train	 librarians	 of	 all	 types,	 across	 the	 globe,	 to	 be	 better	
equipped	to	work	in	the	area	of	foreign,	comparative,	and	international	law.
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Appendix A

Survey on FCIL Librarianship

1.	 What	country	do	you	reside	in?

2.	 How	many	years	have	you	been	employed	as	a	law	librarian?

Answer Frequency (n=132) Percentage

Less than 3 11 8.33

3–5 21 15.91

6–10 21 15.91

11–15 14 10.61

16–20 15 11.36

More than 20 50 37.88

3.	 What	is	your	official	job	title?

4.	 Have	you	ever	practiced	law?

Answer Frequency (n=132) Percentage

Yes 67 50.76

No 65 49.24

5.	 Are	any	aspects	of	FCIL	librarianship	specifically	contained	as	duties	within	
your	job	description?

Answer Frequency (n=132) Percentage

Yes 74 56.06

No 58 43.94

6.	 Based	on	your	job	description,	what	percentage	of	time	is	dedicated	to	FCIL	
librarianship?

Answer Frequency (n=74) Percentage

0% 1 1.35

1%–20% 21 28.38

21%–40% 10 13.51

41%–60% 11 14.86

61%–80% 12 16.22

81%–100% 12 16.22

No answer 7 9.46

7.	 What	percentage	of	time	in	your	job	do	you	spend	on	FCIL	librarianship?

Answer Frequency (n=132) Percentage

0% 1 0.76

1%–20% 69 52.27

21%–40% 19 14.39

41%–60% 18 13.64

61%–80% 12 9.09

81%–100% 13 9.85
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8.	 In	your	FCIL	role,	which	of	the	following	nonteaching	duties	do	you	per-
form?	(Select	all	that	apply.)

Answer Frequency (n=132) Percentage

Provide FCIL reference services 102 77.27
Create FCIL research guides,  

bibliographies, or other 
research materials

77 58.33

Participate in FCIL collection 
development or selection of FCIL 
materials

114 86.36

Provide FCIL research assistance 
to faculty or staff

103 78.03

Provide FCIL research assistance 
to journal staff or moot court 
programs

83 62.88

None of the above 1 0.76

Other 21 15.91

9.	 Do	you	teach	any	FCIL	subjects,	either	as	an	instructor/professor	for	an	
entire	course	or	as	an	occasional	guest	lecturer	in	a	course?

Answer Frequency (n=132) Percentage

Yes 93 70.45

No 39 29.55

10.	 Please	select	all	applicable	option(s)	regarding	your	FCIL	teaching	
experience.

Answer Frequency (n=93) Percentage
I periodically give presentations 

in courses on FCIL research, 
analysis, and writing.

76 81.72

I periodically give FCIL presenta-
tions to members of a law jour-
nal or moot court.

53 56.99

I periodically give FCIL training 
seminars to professional orga-
nizations.

15 16.13

I teach or have taught a course 
on FCIL research, analysis, and 
writing.

48 51.61

Other 10 10.75

11.	 If	you	teach	or	have	taught	an	entire	course	on	FCIL	research,	how	have	you	
developed	your	curriculum?
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12.	 In	your	undergraduate	education,	please	select	the	option(s)	that	relate	to	
FCIL.

Answer Frequency (n=132) Percentage
My curriculum was focused in  

foreign or international studies.
18 13.64

I studied abroad or interned  
outside of the United States.

42 31.82

I completed foreign language 
coursework.

90 68.18

I completed coursework in  
international law or  
international relations.

29 21.97

Other 36 27.27

13.	 Do	you	possess	a	graduate	degree	in	library	or	information	science?

Answer Frequency (n=132) Percentage

Yes 126 95.45

No 6 4.55

14.	 Please	select	the	option(s)	that	best	represent	your	focus	in	law	librarianship	
during	your	graduate	studies	in	library	or	information	science.

Answer Frequency (n=126) Percentage
I did not focus on law librarian-

ship.
43 34.13

I worked in a law library as an 
employee or intern.

78 61.90

I completed coursework in law 
librarianship.

61 48.41

I attended a graduate program 
focused on law librarianship.

31 24.60 

15.	 Do	you	possess	a	degree	in	law	or	legal	studies?

Answer Frequency (n=132) Percentage

Yes 116 87.88

No 16 12.12

16.	 What	degree(s)	do	you	possess	in	law	or	legal	studies?

Answer Frequency (n=116) Percentage

JD 113 97.41

LLB 1 0.86

LLM 7 6.03

SJD 0 0.00

Other 3 2.59
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17.	 Please	select	any	of	the	options	below	regarding	the	relationship	between	
your	legal	education	and	FCIL.

Answer Frequency (n=116) Percentage

I completed FCIL coursework. 50 43.10
I obtained a certificate or  

concentration in FCIL.
3 2.59

I participated in international 
moot court.

6 5.17

I studied or interned abroad. 24 20.69

I worked on an FCIL journal. 7 6.03

None of the above 59 50.86

18.	 What	is/are	your	primary	language(s)?

19.	 What	is	your	strongest	secondary	language?	Please	select	N/A	if	you	do	not	
possess	any	skills	in	a	secondary	language.

Answer Frequency (n=132) Percentage

French 49 37.12

Spanish 29 21.97

German 18 13.64

Arabic 1 0.76

Chinese (Mandarin) 2 1.52

Russian 2 1.52

Other 10 7.58

N/A 21 15.91

20.	 Please	evaluate	your	level	of	competence	in	your	strongest	secondary	
language.

Reading

Answer Frequency (n=111) Percentage

Basic 35 31.53

Intermediate 51 45.95

Advanced 28 25.23

Writing

Answer Frequency (n=111) Percentage

Basic 67 60.36

Intermediate 31 27.93

Advanced 13 11.71

Speaking

Answer Frequency (n=111) Percentage

Basic 63 56.76

Intermediate 32 28.83

Advanced 16 14.41
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Comprehension

Answer Frequency (n=111) Percentage

Basic 43 38.74

Intermediate 41 36.94

Advanced 27 24.32

21.	 Which	way(s)	have	you	acquired	any	of	your	foreign	language	skills?

Answer Frequency (n=111) Percentage

University coursework 96 86.49

Private instruction 23 20.72

Immersion program(s) 20 18.02

Rosetta Stone or other software 13 11.71

Internet 8 7.21

Films or music 25 22.52

Family or friends 25 22.52

None of the above 1 0.90

Other 47 42.34

22.	 How	do	you	continue	to	learn	about	FCIL?

Answer Frequency (n=132) Percentage

Training seminars or programs 91 68.94

Blogs, listservs, or web sites 110 83.33
Journal articles, textbooks, or 

other scholarly publications
104 78.79

Speaking with colleagues 86 65.15
Presentations at your place of 

work
35 26.52

Conducting FCIL research 103 78.03

None of the above 1 0.76

Other 12 9.09

23.	 Which	option(s)	describe	your	perceptions	of	FCIL	training	programs	such	as	
seminars,	institutes,	courses,	etc.?

Answer Frequency (n=132) Percentage
I am aware of useful training but 

do not have the time for it.
30 22.73

I am aware of useful training but 
do not have the money for it.

18 13.64

There is no useful training  
available.

7 5.30

I am unaware of useful training. 22 16.67
I am aware of useful training and 

participate in the training at my 
own expense.

17 12.88

I am aware of useful training and 
participate in the training at my 
employer’s expense.

65 
 

49.24 
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24.	 Which	FCIL	professional	organization(s)	are	you	a	member	of?

Answer Frequency (n=132) Percentage

AALL FCIL-SIS 93 70.45

IALL 43 32.58

IFLA 4 3.03

ASIL 42 31.82

Int’l Law Ass’n 2 1.52

None of the above 34 25.76

Other 5 3.79

25.	 Which	annual	conference(s)	do	you	most	frequently	attend?

Answer Frequency (n=132) Percentage

AALL 117 88.64

IALL 20 15.15

IFLA 2 1.52

ASIL 21 15.91

None of the above 10 7.58

Other 11 8.33

26.	 How	can	the	field	improve	training	in	FCIL	librarianship?

Answer Frequency (n=132) Percentage
Offer more training programs at 

the AALL Annual Meeting
78 59.09

Offer a 2–3 day FCIL librarianship 
institute

85 64.39

Increase funding in order to 
attend FCIL training programs

41 31.06

Offer training sessions through 
podcasts, streaming, or YouTube

88 66.67

Offer mentorship programs 45 34.09

Offer more training programs at 
the IALL Annual Conference

19 14.39

Other 9 6.82
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27.	 What	job	skill(s)	or	area(s)	of	subject	matter	expertise	do	you	feel	like	you	
need	to	improve	upon	in	relation	to	FCIL	librarianship?

Answer Frequency (n=132) Percentage

FCIL analysis skills 41 31.06

Foreign language competence 69 52.27

FCIL research skills 51 38.64

Teaching FCIL research or writing 52 39.39

FCIL collection development 46 34.85

Knowledge of foreign law 49 37.12
Knowledge of foreign legal  

systems
67 50.76

Knowledge of international law 44 33.33
Knowledge of the international 

legal system
45 34.09

Knowledge of global current 
events

26 19.70

Other 6 4.55

28.	 Have	you	published	any	scholarly	works	on	FCIL	subject	matters	or	FCIL	
librarianship?

Answer Frequency (n=132) Percentage

Yes 38 28.79

No 94 71.21

29.	 If	the	FCIL	librarianship	field	is	to	develop	a	list	of	core	competencies,	should	
the	competencies	be	universal?	Or	should	the	competencies	differ	based	on	
factors	such	as	geography	or	subject	matter?	Please	select	the	best	option(s).

Answer Frequency (n=132) Percentage
Universal FCIL librarianship core 

competencies
61 46.21

Regional FCIL librarianship core 
competencies for those working 
in a certain region

22 16.67

National FCIL librarianship core 
competencies for those working 
in a certain country

19 14.39

Core competencies for those 
whose work focuses on a  
certain geographic area

27 20.45

Core competencies for those 
working in foreign law

64 48.48

Core competencies for those 
working in comparative law

57 43.18

Core competencies for those 
working in international law

66 50.00 

30.	 Please	list	what	you	believe	are	universal	FCIL	librarianship	core	competen-
cies,	if	any.

31.	 Do	you	believe	FCIL	librarianship	is	important?	Why?

32.	 What	are	the	future	challenges	in	the	field?
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Bar-Gill,	Oren.	Seduction by Contract: Law, Economics, and Psychology in Consumer 
Markets.	New	York:	Oxford	University	Press,	2012.	280p.	$39.

Reviewed by Catherine M. Biondo*

¶1	Social	psychology	and	behavioral	economics	are	subjects	that	seem	to	fas-
cinate	many	people.	For	those	seeking	a	better	understanding	of	why	we	do	what	
we	do	and	think	what	we	think,	there	is	no	shortage	of	reading	material.	Popular	
nonfiction	 authors,	 including	 Malcolm	 Gladwell,	 Ori	 and	 Rom	 Brafman,	 and	
Charles	Duhigg,	have	explored	how	we	make	choices	in	the	blink	of	an	eye,1	 let	
irrational	forces	sway	our	decision	making,2	and	allow	ingrained	habits	to	deter-
mine	our	actions.3	Oren	Bar-Gill	continues	in	this	vein,	but	for	a	more	scholarly	
audience.

¶2	 In	 Seduction by Contract: Law, Economics, and Psychology in Consumer 
Markets,	Bar-Gill	examines	the	pull	of	the	consumer	contract—from	credit	cards	
and	 cell	 phones	 to	 sporting	 events	 and	 health	 clubs—and	 discusses	 why	 we	 are	
routinely	“seduced”	 into	 entering	 agreements	 that	 ultimately	 do	 not	 benefit	 us.	
“[T]he	design	of	consumer	contracts,”	he	asserts,	“can	be	explained	as	the	result	of	
the	interaction	between	market	forces	and	consumer	psychology”	(p.2).	Sellers	cre-
ate	and	exploit	complex	contracts	because	we	consumers	are	“imperfectly	rational”	
and	 operate	 on	“bias	 and	 misperception”	 (id.).	 Competition	 in	 the	 marketplace	
only	perpetuates	this,	because	the	seller	who	takes	the	“high	road”	with	a	contract	
beneficial	to	consumers	tends	to	 lose	out	to	the	one	who	“aligns	contract	design	
with	 [consumer]	 psychology”	 but	 offers	 a	 less	 consumer-friendly	 deal	 (id.).	 The	
way	to	change	the	system,	Bar-Gill	posits,	is	through	an	improved	legal	policy	that	
allows	for	more	effective	disclosure	mandates.	Requiring	sellers	to	give	consumers	
simple	“aggregate,	one-dimensional	disclosures	that	facilitate	comparison	between	
competing	 products”	 (p.4)	 and	 allowing	 “sophisticated	 intermediaries”	 (p.5)	
greater	access	to	information	to	help	them	advise	consumers	will	both	help	open	
our	eyes	to	the	seductive	nature	of	our	contracts	and	decrease	seller	incentive	to	
create	and	exploit	inefficient	ones.

¶3	Bar-Gill	knows	whereof	he	speaks.	A	professor	of	law	and	codirector	of	the	
Center	for	Law,	Economics	and	Organization	at	the	New	York	University	School	of	
Law,	and	one	of	the	first	winners	of	the	American	Law	Institute’s	Young	Scholars	
Medal,	Bar-Gill	has	studied	and	written	extensively	on	consumer	contracts.

¶4	Seduction by Contract	 is	organized	into	four	chapters.	The	first	introduces	
the	law,	economics,	and	psychology	of	consumer	contracts.	This	is	where	Bar-Gill	
highlights	 common	 themes:	 the	 behavioral-economics	 theory	 of	 consumer	 con-
tracts,	the	welfare	costs	of	hindered	competition	created	by	complex	contracts,	the	
market	 solutions	 that	 try	 to	 educate	 consumers	 about	 their	 misperceptions	 and	
biases,	and	the	policy	implications	of	disclosure	regulations.	Chapters	2	through	4	
analyze	specific	consumer	markets—credit	cards,	mortgages	(namely	subprime),	

	 *	 ©	Catherine	M.	Biondo,	2013.	Legal	Reference	Librarian,	Northeastern	University	School	of	
Law	Library,	Boston,	Massachusetts.
	 1.	 malColm gladwell, blink: the PoweR oF thinking without thinking	(2005).
	 2.	 oRi bRaFman & Rom bRaFman, Sway: the iRReSiStible Pull oF iRRational behavioR	(2008).
	 3.	 ChaRleS duhigg, the PoweR oF habit (2012).
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and	mobile	phones—with	detailed	case	studies,	and	then	apply	the	framework	for	
the	study	of	consumer	contracts	and	regulation	as	established	in	chapter	1.	Bar-Gill	
concludes	by	calling	 for	 legal	policy	 to	“minimize	 the	costs,	while	preserving	 the	
benefits”	of	consumer	contracts	(p.248),	and	suggests	that	future	research	should	
be	extended	to	other	consumer	markets	(such	as	insurance	contracts	and	contracts	
for	 transportation	 services)	 and	 to	 other	 regulatory	 strategies	 beyond	 disclosure	
mandates.

¶5	 At	 fewer	 than	 250	 pages	 (not	 including	 the	 bibliography	 and	 index),	
Seduction by Contract	is	a	fairly	compact	text	on	a	subject	to	which	any	purchaser	
of	 consumer	 goods	 can	 easily	 relate,	 especially	 those	 who	 have	 been	 vexed	 by	 a	
phone	contract	or	obscure	credit	card	terms	and	felt	powerless	to	understand	why.	
Bar-Gill’s	prose	is	highly	readable,	and	both	the	chapters	and	the	book	as	a	whole	
are	clearly	mapped	to	help	the	reader	appreciate	his	logical	progression.	Graphs	and	
tables	are	used	throughout.	However,	for	the	noneconomists	among	us,	some	of	the	
technical	language	may	occasionally	be	confusing.

¶6	Seduction by Contract	would	make	a	fine	addition	to	an	academic	law	library	
collection,	 and	 it	 could	 be	 incorporated	 into	 contracts,	 consumer	 law/consumer	
protection,	and	commercial	transactions	courses.	Legal	scholars	in	court	or	govern-
ment	 libraries	 examining	 the	 intersection	 of	 law	 and	 economics	 with	 ethics	 and	
public	policy	will	similarly	find	it	valuable.

Klarman,	Michael	J.	From the Closet to the Altar: Courts, Backlash, and the Struggle 
for Same-Sex Marriage.	New	York:	Oxford	University	Press,	2013.	276p.	$27.95.

Reviewed by Cory M. Lenz*

¶7	 Gay	 marriage	 is	 inevitable,	 according	 to	 Harvard	 Law	 School	 professor	
Michael	J.	Klarman	in	his	book	From the Closet to the Altar: Courts, Backlash, and 
the Struggle for Same-Sex Marriage.	 He	 makes	 this	 claim	 because	 young	 people	
today,	who	are	more	likely	either	to	know	someone	who	is	gay	or	to	have	grown	up	
in	 a	 gay-friendly	 environment,	 support	 same-sex	 marriage	 by	 as	 much	 as	 forty	
percentage	points	over	older	adults,	who	tend	to	oppose	it.	Klarman	suggests	that	
having	a	gay	 friend	or	 family	member	correlates	 to	supporting	gay	rights,	 so	 the	
coming	out	of	every	gay	and	lesbian	and	every	same-sex	couple	means	more	votes	
for	 gay	 equality	“[b]ecause	 few	 people	 favor	 discrimination	 against	 those	 whom	
they	know	and	love”	(p.197).	This	more	welcoming	social	environment	has	ushered	
same-sex	marriage	into	state	and	federal	courts.	Klarman	includes	a	helpful	time	
line	of	all	major	court	decisions	and	legislation	relating	to	same-sex	marriage	(prior	
to	the	2012	ballot	measures	and	the	U.S.	Supreme	Court’s	granting	of	certiorari	in	
two	same-sex	marriage	cases4).

¶8	At	the	beginning	of	the	book,	Klarman	defines	the	historical	context	of	the	
gay	 rights	 struggle.	Before	 the	mid-1980s,	most	gays	and	 lesbians	were	not	open	

	 *	 ©	 Cory	 M.	 Lenz,	 2013.	 Reference	 Librarian,	 Charlotte	 School	 of	 Law,	 Charlotte,	 North	
Carolina.
	 4.	 Perry	v.	Schwarzenegger,	591	F.3d	1147	(9th	Cir.	2010),	cert. granted sub nom.	Hollingsworth	
v.	Perry,	81	U.S.L.W.	3324	(U.S.	Dec.	7,	2012)	(No.	12-144);	Windsor	v.	U.S.,	699	F.3d	169	(2d	Cir.	
2012),	cert. granted,	81	U.S.L.W.	3324	(U.S.	Dec.	7,	2012)	(No.	12-307).
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about	their	sexuality	for	fear	of	losing	their	jobs	and	families	and	having	no	legal	
recourse	 when	 such	 things	 happened.	 Gay	 rights	 organizations	 worked	 strategi-
cally,	with	little	money	and	few	members,	to	convince	some	municipalities	to	adopt	
gay	rights	ordinances,	only	to	see	them	defeated	by	local	referenda.	Klarman	points	
to	this	historical	context	to	explain	the	surprise	that	both	gay	rights	and	conserva-
tive	organizations	felt	when,	in	1993,	the	Hawaii	Supreme	Court	opened	the	door	
to	same-sex	marriage,	holding	in	Baehr v. Lewin	that	a	law	restricting	marriage	to	
one	 man	 and	 one	 woman	 constituted	 a	 sex	 classification	 and	 thus	 required	 the	
strictest	 judicial	 review.5	Klarman	provides	only	a	brief	 analysis	of	 the	 constitu-
tional	 arguments	 for	 same-sex	 marriage:	 that	 discrimination	 against	 same-sex	
couples	is	not	rationally	related	to	the	objectives	that	states	have	proffered	thus	far	
(i.e.,	protecting	 traditional	marriage,	promoting	 optimal	 environments	 for	 child	
rearing,	 and	 encouraging	 procreation).	 He	 makes	 an	 intriguing	 argument,	 how-
ever,	that	Baehr	became	a	turning	point	in	gay	rights	policy	only	because	the	AIDS	
epidemic—which	refocused	the	younger	gay	community	on	committed	relation-
ships	and	estate	planning	issues—had	created	the	social	environment	that	would	
champion	 Baehr	 and	 subsequent	 similar	 decisions.	 This	 brought	 more	 financial	
resources	and	allies	to	the	gay	community	for	the	fight	for	same-sex	marriage.

¶9	The	discussion	of	the	backlash	after	Baehr	monopolizes	the	book’s	narrative,	
but	the	episodes	blur	into	one	another	because	the	political	maneuvering	of	con-
servative	and	religious	groups	after	each	same-sex	marriage	win	follows	the	same	
pattern:	same-sex	marriage	opponents	rallied	behind	defense	of	marriage	laws	or	
constitutional	 amendment	 initiatives	 to	 ban	 same-sex	 marriage	 after	 a	 state	
supreme	court	from	an	outside	jurisdiction	found	its	state	constitution	gave	same-
sex	couples	the	right	to	marry.	The	federal	Defense	of	Marriage	Act6	and	defense	of	
marriage	laws	in	more	than	thirty	states	sprang	from	the	backlash	against	Baehr.
Constitutional	 amendments	 banning	 same-sex	 marriage	 and,	 in	 most	 instances,	
civil	 unions	 and	 domestic	 partnerships,	 passed	 in	 twenty-seven	 states	 after	
Goodrich v. Department of Public Health.7	 Klarman	 might	 have	 avoided	 the	 rote	
reporting	in	this	section	had	he	chosen	to	highlight	the	lives	of	plaintiffs,	advocates,	
or	 opponents	 in	 the	 same-sex	 marriage	 struggle.	 He	 does,	 however,	 raise	 the	
intriguing	suggestion	that	the	push	for	same-sex	marriage	may	have	hurt	the	gay	
rights	 movement	 in	 conservative	 states	 where	 gays	 and	 lesbians	 have	 yet	 to	 win	
even	“basic	legal	protections	against	violence	and	discrimination	in	employment,	
housing,	and	public	accommodations”	(p.179).

¶10	With	insightful	explanations	for	the	legislation	against	same-sex	marriage,	
Klarman	rebounds	strongly	in	the	book’s	final	pages.	He	clearly	notes	that	political	
backlash	is	more	likely	“[w]hen	public	opinion	on	judicial	rulings	divides	heavily	
along	regional	or	geographic	lines”	(p.186).	For	instance,	Goodrich	generated	little	
political	 opposition	 in	 Massachusetts	 because	 a	 majority	 of	 residents	 supported	
same-sex	marriage.	However,	 in	Ohio,	Goodrich	 likely	cost	 John	Kerry	 the	presi-

	 5.	 Baehr	v.	Lewin,	852	P.2d	44	(Haw.	1993).
	 6.	 Defense	of	Marriage	Act,	Pub.	L.	No.	104-199,	110	Stat.	2419	(1996)	(codified	at	7	U.S.C.		
§	1738C	and	1	U.S.C.	§	7).
	 7.	 Goodrich	v.	Dep’t	of	Public	Health,	798	N.E.2d	941	(Mass.	2003)	(holding	that	the	prohibi-
tion	of	same-sex	marriage	violated	the	Massachusetts	Constitution).
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dential	election	as	George	W.	Bush	 increased	his	percentage	of	 the	2004	popular	
vote	 in	Ohio	by	double	digits	among	groups	who	disproportionately	oppose	gay	
marriage	(the	religious,	the	elderly,	the	working	class,	and	African	Americans).

¶11	Klarman	concludes	that	same-sex	marriage	is	inevitable,	not	least	because	
polls	 measuring	 shifts	 in	 attitudes	 are	 tracking	 similarly	 to	 those	 from	 the	 Civil	
Rights	 movement.	 A	 majority	 of	 Americans	 now	 support	 same-sex	 marriage	
(p.196)	and,	according	to	variables	measured	by	statistician	Nate	Silver,	this	trend	
will	continue	until	same-sex	marriage	is	recognized	in	every	state	except	those	in	
the	Deep	South	by	2016,	and	in	every	state	but	Mississippi	by	2024	(p.202).

¶12	From the Closet to the Altar	fastidiously	reports	on	the	litigation	and	legisla-
tive	winners	and	losers	in	the	same-sex	marriage	struggle.	This	work	will	interest	
academics	and	law	students	alike,	particularly	those	delving	deeper	into	the	more	
intriguing	issues	that	Klarman	raises.

Marusek,	Sarah.	Politics of Parking: Rights, Identity, and Property.	Burlington,	Vt.:	
Ashgate	Publishing	Company,	2012.	161p.	$104.95.

Reviewed by Nicole P. Dyszlewski*

¶13	Parking	bans	and	meters	have	been	around	 for	quite	 some	 time.	 In	 fact,	
chariot	parking	bans	existed	in	Assyria	during	the	reign	of	Sennacherib.8	Fortunately,	
parking	penalties	have	changed	so	that	an	infringer	is	no	longer	“slain	and	his	body	
impaled	 on	 a	 stake	 before	 his	 house.”9	 Politics of Parking: Rights, Identity, and 
Property,	by	Sarah	Marusek,	 is	 a	modern	 reflection	on	how	American	 law	works	
every	day	to	enforce	rights	and	order	social	interactions	in	the	context	of	parking.

¶14	The	book	examines	the	concept	of	parking	according	to	constitutive	legal	
theory,	which	Marusek	defines	as	a	relational	approach	to	law	that	considers	“the	
social	ramifications	of	legality	unaddressed	by	the	stated	scope	of	policy”	(p.137).	
Parking	is	not	the	subject	of	the	book,	but	instead	an	illustrative	theme.	Marusek,	
an	assistant	professor	of	political	science	at	the	University	of	Hawaii	at	Hilo,	excels	
at	providing	relatable	examples	of	 social	 interactions	between	 legal	and	nonlegal	
actors	 from	 personal	 experience,	 the	 media,	 and	 popular	 culture,	 with	 special	
emphasis	on	the	concepts	of	rights,	property,	and	semiotics.

¶15	Marusek’s	work	 is	arranged	as	an	orderly	 journey	 though	the	 legal	 land-
scape	of	parking:	parking	space	as	a	property	right,	parking	signs	as	legal	signals,	
law	personified	by	parking	enforcement	officers,	parking	ticket	appeals	as	texts	of	
“folk	legality”	(Marusek’s	term	for	“a	local	relationship	to	law	that	embraces	every-
day	interactions	with	the	law”	(p.129)),	and	handicapped	parking	policy	as	a	vehicle	
for	constitutive	theory.	Along	the	way,	the	book	uses	real-world	examples	to	discuss	
gender,	disability,	privacy,	and	the	public	good.	The	book	is	conceptually	fascinat-
ing	and	easy	to	read,	but	lacks	certain	formalities	that	would	engender	trust	in	it.	
For	example,	 the	writing	 lacks	polish,	 there	are	citations	 to	URLs	 that	no	 longer	
work,	and	the	index	is	rather	thin.	These	important	details	detract	from	the	innova-
tive	way	the	author	treats	the	mundane.

	 *	 ©	Nicole	P.	Dyszlewski,	2013.	Senior	Law	Librarian,	Maine	State	Law	&	Legislative	Reference	
Library,	Augusta,	Maine.
	 8.	 l. SPRague de CamP, the anCient engineeRS	71	(1963).
	 9.	 Id.
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¶16	 Despite	 technical	 weaknesses,	 the	 book	 is	 valuable	 if	 only	 because	 of	 its	
quirky	subject	matter.	The	text	has	a	peculiar	and	narrow	focus,	yet	it	remains	acces-
sible	to	the	reader.	The	author	refuses	to	take	for	granted	any	aspect	of	parking—on	
its	 face	 an	 ordinary,	 albeit	 universal,	 subject—and	 delivers	 a	 thought-provoking	
text.	Overall,	Marusek	succeeds	in	using	the	overarching	theme	of	parking	to	engage	
the	reader	in	discussion	of	social	and	legal	policy.

¶17	Politics of Parking	is	appropriate,	but	not	essential,	for	academic	law	librar-
ies.	The	ideas	and	specific	examples	in	the	book	are	well	suited	to	sparking	discus-
sion	in	first-year	and	upper-level	law	classes.	Many	of	the	examples	are	drawn	from	
Massachusetts	and	Hawaii,	so	the	book	may	be	especially	useful	in	those	states.	It	
may	also	be	useful	to	scholars	of	constitutive	legal	theory.

Newmyer,	R.	Kent.	The Treason Trial of Aaron Burr: Law, Politics, and the Character 
Wars of the New Nation.	New	York:	Cambridge	University	Press,	2012.	226p.	
$90.

Reviewed by Franklin L. Runge*

¶18	 In	 exercising	 his	 unalienable	 rights	 to	“Life,	 Liberty	 and	 the	 pursuit	 of	
Happiness,”10	Aaron	Burr	concocted	a	land-and-gold-grabbing	scheme	to	conquer	
parts	 of	 Mexico.	 Upon	 learning	 of	 Burr’s	 machinations,	 Thomas	 Jefferson,	 then	
President	 of	 the	 United	 States,	 painted	 Burr	 as	 a	 traitor	 and	 moved	 heaven	 and	
earth	to	have	him	hanged.	This	melodrama	spilled	into	John	Marshall’s	trial	court	
in	Richmond,	Virginia.	Marshall	set	out	an	interpretation	of	the	law	of	treason	that	
would	 last	 for	 the	 next	 two	 centuries,	 fortified	 the	 common	 law	 rules	 regarding	
relevant	evidence,	and	laid	the	foundation	for	the	rule	of	law	in	the	United	States.	
The	story	of	Burr’s	western	adventure,	as	captured	in	R.	Kent	Newmyer’s	book,	The 
Treason Trial of Aaron Burr: Law, Politics, and the Character Wars of the New Nation,	
is	rich	in	dramatic	episodes,	ironic	twists,	and	thought-provoking	jurisprudential	
concepts.

¶19	How	could	the	national	political	scene	find	itself	with	the	President	desper-
ately	 wanting	 to	 execute	 his	 former	 vice	 president?	 As	 Newmyer	 astutely	 notes,		
“[c]ontext	as	always	is	the	starting	point	of	interpretation”	(p.15).	The	book	effec-
tively	paints	a	picture	of	what	it	meant	to	live	in	a	brand-new	nation.	The	Southwest	
was	 largely	 ungoverned	 and	 subject	 to	 disputes	 between	 the	 United	 States	 and	
Spain.	Looking	westward,	many	Americans	(including	Burr)	saw	the	possibility	of	
gold	and	glory.	This	ambitious	spirit	successfully	expanded	national	borders,	but	a	
quest	motivated	by	vanity	and	avarice	also	produced	casualties.	Additionally,	after	
defeating	the	British	in	the	Revolutionary	War,	Americans	were	obsessed	with	loy-
alty	to	the	new	nation	and	the	crime	of	treason.	These	realities	crafted	the	political	
environment	in	which	Burr,	who	had	distinguished	himself	as	a	combat	officer	in	
the	Continental	Army,	would	stand	trial	for	treason	against	the	country	he	fought	
to	create.

	 *	 ©	Franklin	L.	Runge,	2013.	Faculty	Services	Librarian,	Alvin	E.	Evans	Law	Library,	University	
of	Kentucky	College	of	Law,	Lexington,	Kentucky.
	 10.	 the deClaRation oF indePendenCe	para.	2	(U.S.	1776).
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¶20	On	January	22,	1807,	Jefferson	declared	Burr	guilty	of	treason	in	an	address	
to	Congress.	Through	this	pronouncement,	Jefferson	“usurped	the	role	of	both	the	
grand	jury	and	the	trial	jury”	(p.177).	Instead	of	marching	victorious	with	a	band	
of	hearty	soldiers	through	the	Southwest	and	Mexico,	in	February	1807	Burr	was	
arrested	in	the	Mississippi	Territory.	He	did	not	stand	trial	where	his	alleged	crime	
took	place;	he	was	whisked	 to	Richmond,	Virginia,	by	armed	guards.	The	subse-
quent	 trial,	 United States v. Burr,11	 generated	 a	 series	 of	 curious	 dichotomies	 in	
which	Newmyer	revels.	Jefferson’s	party,	the	Democratic-Republicans,	opposed	an	
overbearing	executive	branch,	yet	here	was	Jefferson	directing	Burr’s	prosecution	
from	Washington,	D.C.;	attempting	to	suspend	the	writ	of	habeas	corpus;	manipu-
lating	 witnesses	 with	 the	 promise	 of	 pardons;	 and	 ensuring	 that	 Burr	 did	 not	
receive	a	fair	trial	by	enflaming	the	partisan	press.	As	a	Federalist,	Marshall	had	his	
own	prejudices	and	intellectual	obstacles	to	overcome.	First	and	foremost,	Marshall	
greatly	respected	Alexander	Hamilton,	a	Federalist	leader	whom	Burr	had	killed	in	
a	duel.	Marshall’s	decision	defined	 treason	 in	a	manner	 that	 limited	 the	govern-
ment’s	prosecutorial	 reach	and,	 in	a	very	 Jeffersonian	move,	 rejected	 the	English	
common	law	on	this	crime.

¶21	 In	 addition	 to	 recounting	 one	 of	 the	 most	 important	 trials	 of	 the	 nine-
teenth	 century,	 this	 book	 offers	 up	 jurisprudential	 meditations	 on	 treason,	 evi-
dence,	and	the	rule	of	law.	Marshall’s	writing	style	“made	no	effort	to	placate	the	
ordinary	reader”	(p.206);	 fortunately,	 that	 is	where	Newmyer	ably	 steps	 in.	 I	was	
consistently	impressed	by	Newmyer’s	ability	to	transition	from	historical	details	to	
larger	issues	that	reverberated	through	our	legal	system	over	the	next	two	hundred	
years.	The	trial	was	political	theater,	but	it	also	set	this	country	on	a	path	on	which	
the	 crime	 of	 treason	 could	 not	 be	 used	 by	 political	 powers	 to	 snuff	 out	 dissent,	
defendants	would	not	be	 tried	on	 their	character	but	on	 the	evidence	presented,	
and	 the	President	of	 the	United	States	was	not	above	 the	 law	when	 it	 came	 to	a	
subpoena duces tecum	issued	by	a	court	of	competent	jurisdiction.

¶22	As	a	practical	matter,	 this	book	is	well	constructed	with	useful	footnotes,	
helpful	illustrations,	and	an	engaging	tone.	It	should	be	considered	for	acquisition	
by	academic	libraries	(both	law	and	general),	especially	if	they	serve	patrons	who	
focus	on	early	American	trials,	lawyers,	or	federalism.

Parks,	Kevin.	Music & Copyright in America: Toward the Celestial Jukebox.	Chicago:	
ABA	Publishing,	2012.	239p.	$98,	paper.

Reviewed by Michelle M. Botek*

¶23	Music & Copyright in America: Toward the Celestial Jukebox	 is	 intellectual	
property	attorney	Kevin	Parks’s	debut	book.	As	much	a	history	of	American	music	
as	a	legal	resource,	the	work	chronicles	the	evolution	of	music	and	copyright	law	
over	the	last	two	hundred	years.	The	work	is	divided	into	seven	parts,	which,	like	
orchestral	 movements,	 thematically	 and	 temporally	 build	 off	 one	 another.	 The		

	 11.	 25	F.	Cas.	55	(C.C.D.	Va.	1807)	(No.	14,693).
	 *	 ©	Michelle	M.	Botek,	2013.	Electronic	Services	Librarian,	Indiana	University	Maurer	School	
of	Law,	Bloomington,	Indiana.
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culmination	of	each	part	is	marked	by	a	transformative	development	that	made	a	
profound	impact	on	the	music	industry.	Parts	1	and	2	cover	the	period	from	the	
nation’s	 inception	 through	 the	 early	 1900s,	 while	 parts	 3	 through	 5	 discuss	 the	
middle	decades	of	the	twentieth	century.	The	culminating	chapters,	parts	6	and	7,	
trace	events	from	the	mid-1990s	through	the	Supreme	Court’s	decision	in	Golan v. 
Holder	in	2012.12

¶24	Part	1	starts	with	the	inclusion	of	the	Copyright	Clause	in	the	United	States	
Constitution	and	a	discussion	of	early	property	law	notions	in	America.	It	goes	on	
to	describe	the	fledging	American	music	industry,	characterized	by	folk	songs	and	
sheet-music	peddlers.	Highlights	of	this	section	include	an	in-depth	discussion	of	
the	1831	recognition	of	musical	compositions	as	copyrightable	subject	matter	and	
an	 analysis	 of	 how	 this	 fostered	 a	 surge	 of	 entrepreneurialism	 (and	 litigation)	
within	 the	 industry.	 The	 segment	 concludes	 with	 an	 exploration	 of	 two	 major	
pieces	of	copyright	legislation:	the	International	Copyright	Act	of	189113	and	the	
Cummings	Copyright	Bill.14

¶25	Parks	 then	shifts	his	 focus	 to	 the	exciting	 technological	developments	 in	
instrumentation	and	recording	of	 the	 twentieth	century.	These	advances	 include	
the	mechanization	of	musical	performance,	like	the	player	piano,	and	early	record-
ing	techniques,	such	as	the	double	phonograph.	He	exquisitely	details	the	physical	
machinery	and	operation	of	these	new	technologies.	For	example,	describing	the	
mechanism	by	which	player	pianos	work,	he	writes:	“The	high-tech	contraptions	
magically	made	music	on	their	own	by	‘reading’	the	chad-like	perforations,	trigger-
ing	a	mechanism	that	depressed	a	piano	key	and	rendered	a	note,	all	without	the	
touch	of	a	human	hand”	(p.51).	This	vividness	is	representative	of	Parks’s	style	and	
beautiful	prose	throughout	the	book.

¶26	Part	3	begins	with	a	recap	of	the	substantial	revisions	to	copyright	law	in	
the	early	1900s,	including	a	revised	public	performance	right.	Next,	the	book	looks	
at	 the	 social,	 legal,	 and	music	 industry	 factors	 leading	 to	 the	 formation	of	well-
known	and	highly	influential	licensing	organizations	such	as	the	American	Society	
of	Composers,	Authors,	and	Publishers	(ASCAP)	and	Broadcast	Music,	Inc.	(BMI).	
Parks	 then	 examines	 the	 ascendency	 of	 the	 performers’	 rights	 movement	 of	 the	
1960s	and	1970s.	As	chronologically	appropriate,	he	integrates	discussions	regard-
ing	the	increase	in	technology-enabled	infringement,	like	radio,	and	piracy	risks—
through	dubbing,	sampling,	and	brick-and-mortar	rental	clubs—and	their	effects	
on	 copyright	 policy	 making.	 He	 also	 covers	 the	 explosion	 of	 seminal	 copyright	
cases	 between	 1920	 and	 1980	 and	 the	 impact	 of	 the	 watershed	 1976	 Copyright	
Act.15	 The	 final	 portion	 of	 the	 text,	 parts	 6	 and	 7,	 ushers	 in	 a	 time	 exceedingly	
familiar	to	the	vast	majority	of	contemporary	readers:	the	new	millennium	and	the	
rapid	proliferation	of	technological	advances,	 including	the	rise	of	digital	music,	
with	its	potential	for	limitless	duplication	of	songs	and	for	file-sharing	capabilities,	
and	the	ensuing	challenges	facing	traditional	copyright	conventions.

	 12.	 132	S.	Ct.	873	(2012)	(allowing	restoration	of	copyright	to	certain	works	previously	in	the	
public	domain).
	 13.	 Act	of	March	3,	1891,	ch.	565,	26	Stat.	1106.
	 14.	 S.	2306,	54th	Cong.	(1896)	(enacted	as	Act	of	Mar.	3,	1897,	ch.	392,	29	Stat.	694).
	 15.	 Copyright	Act	of	1976,	Pub.	L.	No.	94-553,	90	Stat.	2541.
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¶27	 Ultimately,	 Music & Copyright in America	 is	 a	 fascinating	 read	 for	 those	
with	an	interest	in	copyright,	as	well	as	music	lovers	and	history	buffs.	The	depth	
of	discussion	varies,	but	the	text	 is	generally	thorough	and	comprehensible,	even	
for	the	novice	reader.	Parks	skillfully	covers	all	major	legislation,	cases,	and	techni-
cal	and	commercial	developments	in	the	field,	while	allowing	his	passion	for	music	
and	law	to	permeate	the	text.	He	relies	on	reputable	sources	and	frequently	cites	the	
preeminent	 legal	 scholars	 in	 the	copyright	 field.	Further,	his	deft	use	of	 statistics	
and	attention-grabbing	factoids	throughout	the	book	make	the	material	gripping	
and	accessible.	References	to	primary	source	legal	materials	are	appropriately	foot-
noted,	although	the	origins	of	his	colorful	historical	references	and	facts	are	occa-
sionally	 unclear.	 The	 book’s	 chapter	 headings	 range	 from	 the	 pedestrian	 to	 the	
clever;	however,	on	the	whole	they	want	for	utility,	offering	scant	indication	of	each	
portion’s	 content	 and	 lacking	 sufficient	 descriptiveness	 to	 be	 of	 meaningful	
assistance.

¶28	The	author	incorporates	a	number	of	useful	features,	including	a	time	line	
denoting	 key	 events	 and	 a	 robust	 index	 containing	 important	 figures,	 cases,	 and	
legislation	 from	 the	 text.	 Yet	 there	 are	 several	 unfortunate	 structural	 oversights;	
chiefly,	there	is	no	bibliography,	and	text	in	the	footnotes	has	not	been	included	in	
the	index.	An	experienced	researcher	or	scholar	may	find	these	omissions	both	frus-
trating	and	limiting.	This	publication	is	available	only	in	paperback	and	suffers	from	
the	inherent	limitations	of	its	format	when	it	comes	to	durability.	Coupled	with	its	
relatively	high	cost,	this	should	be	a	consideration	for	potential	purchasers.	Its	minor	
shortcomings	 notwithstanding,	 with	 its	 lively	 prose	 and	 cross-disciplinary	 focus	
Music & Copyright in America	is	suitable	for	any	academic	library,	and	its	popular	
appeal	should	not	be	overlooked.

Raustiala,	Kal,	and	Christopher	Sprigman.	The Knockoff Economy: How Imitation 
Sparks Innovation.	New	York:	Oxford	University	Press,	2012.	272p.	$27.95.

Reviewed by Michelle Humphries*

¶29	In	The Knockoff Economy: How Imitation Sparks Innovation,	Kal	Raustiala,	
a	professor	at	UCLA	Law	School	who	specializes	in	intellectual	property	and	inter-
national	law,	and	Christopher	Sprigman,	a	professor	at	the	University	of	Virginia	
School	of	Law	who	specializes	in	intellectual	property,	antitrust,	and	constitutional	
law,	argue	that	copying	is	not	necessarily	the	evil	that	it	is	made	out	to	be.

¶30	 Copyright	 law	 protects	 against	 some	 copying	 by	 others.	 Raustiala	 and	
Sprigman	 describe	 this	 basic	 tenet	 as	“the	 monopoly theory	 of	 innovation”	 (p.6):	
copyright	law	protects	against	copying	because	copying	would	“destroy	the	incen-
tive	to	innovate	in	the	first	place”	(p.168).	However,	the	authors	argue	that	it	is	not	
quite	that	simple.	In	some	situations,	copying	has	little	or	no	effect	on	innovation,	
or	it	can	actually	cause	more	innovation.	The	big	question	is	“when—and	why—
this	is	true”	(id.).

¶31	To	answer	this	question,	Raustiala	and	Sprigman	analyze	fashion,	cooking,	
comedy,	and	other	creative	industries	where	copyright	protection	is	not	available	

	 *	 ©	Michelle	Humphries,	2013.	Reference	Librarian,	Louisiana	State	University	Paul	M.	Hebert	
Law	Center	Library,	Baton	Rouge,	Louisiana.
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and	thus	others	can	freely	copy,	but	where	innovation	still	thrives.	They	find	that	
there	are	often	forces	outside	of	copyright	law	that	restrict	copying	by	others,	such	
as	social	norms,	or	the	market	for	the	good	itself.	They	also	determine	that	there	
are	incentives	for	innovation	besides	the	monopoly	that	intellectual	property	pro-
vides.	In	fact,	in	some	cases	copying	promotes	innovation	because	openness	allows	
more	people	to	work	on	a	product	in	smaller	increments,	leading	to	an	overall	bet-
ter	product	and	more	competition	in	the	marketplace.

¶32	In	the	end,	Raustiala	and	Sprigman	argue,	it	is	all	about	the	economics	of	
innovation:	if	the	benefits	of	innovation	outweigh	the	costs,	then	innovation	will	
continue.	And	while	intellectual	property	law	creates	benefits	for	creativity,	it	is	not	
the	only	inducement.	The	authors	point	out	how	technology	is	usually	viewed	as	
the	enemy	because	it	allows	easier	and	faster	copying.	But	it	can	also	help	to	induce	
innovation,	because	with	the	 increase	 in	technological	developments,	 the	cost	of	
innovation	in	many	fields	has	declined.

¶33	Raustiala	and	Sprigman	conclude	with	a	case	study	on	the	music	industry.	
They	apply	to	music	what	they	have	learned	from	the	industries	that	continue	to	
thrive	creatively	without	copyright	protection.	They	find	that	“it is often not copying 
per se that is a problem, but how copying is understood and addressed”	(p.215).	The	
authors	then	compare	the	music	labels’	reactions	to	the	response	of	movie	produc-
ers,	and	conclude	that	the	music	labels	hurt	themselves	by	taking	a	strict	stance	on	
copying	and	by	using	only	copyright	law	to	address	the	issue.

¶34	 The Knockoff Economy	 provides	 an	 intriguing	 perspective	 on	 intellectual	
property	law.	Each	industry	gets	its	own	chapter	filled	with	somewhat	lengthy	back-
ground	information.	The	authors	employ	storytelling	to	emphasize	the	relationship	
between	copying	and	innovation	in	each	industry,	which	makes	reading	the	text	both	
enjoyable	and	memorable.	The	book	does	feel	overly	long,	however,	and	the	authors	
could	have	made	their	points	in	fewer	pages.	But	the	concluding	chapter	provides	an	
excellent	summary,	and	the	case	study	on	the	music	industry	is	very	interesting.	The	
book	would	have	benefited	from	other	similar	chapters.	The Knockoff Economy	is	well	
suited	for	academic	law	libraries	and	general	academic	libraries.

Reed,	Chris.	Making Laws for Cyberspace.	New	York:	Oxford	University	Press,	2012.	
280p.	$150.

Reviewed by Aperna M. Sherman*

¶35	In	Making Laws for Cyberspace,	Chris	Reed	questions	whether	the	laws	that	
are	 intended	 to	 regulate	 the	 Internet	 actually	 do	 so.	 Looking	 at	 the	 United	
Kingdom,	European	countries,	the	European	Union,	and	the	United	States,	he	pro-
vides	an	in-depth	analysis	of	the	current	state	of	 laws	relating	to	cyberspace	and	
how	to	improve	them.	Reed	concludes	that	the	best	way	to	regulate	cyberspace	is	
to	focus	on	human	behavior	instead	of	enforcement	or	technology.

	 *	 ©	 Aperna	 M.	 Sherman,	 2013.	 Electronic	 and	 Student	 Services	 Librarian,	 Texas	 Tech	
University	School	of	Law	Library,	Lubbock,	Texas.
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¶36	Reed	splits	his	argument	into	four	parts.	First,	he	considers	whether	or	not	
cyberspace	is	an	actual	place	to	be	governed.	Second,	he	discusses	lawmaking	and	
how	lawmaking	organizations	get	their	authority.	Third,	he	considers	what	makes	
laws	worthy	of	being	followed	or	respected.	Finally,	he	uses	the	conclusions	from	
the	 first	 three	 parts	 to	 modify	 existing	 laws	 into	 ones	 that	 cyberspace	 users	 will	
follow.

¶37	Reed	focuses	his	arguments	on	the	cyberspace	user	and	not	the	technology,	
and	states	that	if	the	user	does	not	consider	the	law	to	be	worthy	of	respect,	the	user	
will	not	follow	the	law.	For	example,	Reed	suggests	that	instead	of	targeting	copy-
ing,	copyright	infringement	law	should	be	reframed	in	terms	of	the	use	of	the	work;	
by	basing	laws	on	behavior	instead	of	enforcement,	laws	can	then	become	technol-
ogy	neutral.	This	means	that	 laws	would	not	have	to	be	amended	every	time	the	
technology	changes,	which	Reed	calls	“future-proofing”	(p.25).

¶38	 The	 arguments	 and	 ideas	 that	 Reed	 puts	 forth	 are	 well	 researched	 and	
detailed.	However,	 the	book	is	very	dense,	and	Reed	has	a	 tendency	to	repeat	his	
arguments,	 along	 with	 their	 attendant	 citations	 to	 laws.	Although	 this	 repetition	
may	be	necessary,	it	detracts	from	the	arguments,	and	the	reader	may	find	it	some-
what	wearing.

¶39	Reed	used	an	extensive	number	of	resources	for	the	book,	and	he	provides	
a	table	of	cases,	a	table	of	legislation	organized	by	jurisdiction,	and	an	index.	Reed	
also	uses	copious	footnotes	to	reference	books,	periodicals,	and	web	sites.

¶40	 Overall,	 the	 author	 presents	 a	 clear	 view	 of	 the	 current	 laws	 governing	
cyberspace.	He	does	an	excellent	job	of	presenting	the	basics	of	lawmaking	author-
ity	and	 theory.	He	develops	his	arguments	 so	 that	even	 if	a	 reader	disagrees,	 she	
cannot	 quarrel	 with	 the	 logic	 used	 to	 reach	 the	 conclusions.	 Reed	 has	 written	 a	
thought-provoking	book	that	advances	the	discussion	of	cyberspace	law.	This	book	
would	be	a	good	addition	to	any	academic	law	library,	particularly	those	that	collect	
in	legal	theory	or	comparative	law.
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Practicing Reference . . .

Other Uses of Legislative History*

Mary Whisner**

Although we usually think of using legislative history to determine legislative intent 
when interpreting statutes, Ms. Whisner shows that legislative documents can be use-
ful for other, less controversial purposes as well.

I	am	rumored	to	believe	that	the	only	legitimate	use	of	legislative	history	is	to	prop	
open	heavy	doors	or	to	put	under	the	seats	of	little	children	not	quite	tall	enough	
to	reach	the	table.	

—	Hon.	Alex	Kozinski1

¶1	Debate	swirls	around	the	use	of	legislative	history	for	interpreting	statutes.2	
Recognizing	this,	many	of	our	presentations	on	how	to	research	legislative	history	
begin	with	a	caveat	that	some	judges	and	scholars	think	it	shouldn’t	be	used	at	all.3	
After	the	caveat,	we	go	on	to	describe	the	documents	that	legislatures	produce	and	
how	to	find	them—but	the	whole	enterprise	is	clouded	by	the	uncertainty	about	
their	use.	Meanwhile,	no	one	seems	to	talk	about	the	other	uses	of	legislative	his-
tory	(and,	more	broadly,	legislative	documents).

¶2	This	column	is	not	an	attempt	to	wade	into	the	fracas	over	using	legislative	
history	to	divine	the	meaning	of	statutes.4	My	goal	here	is	to	illustrate	a	variety	of	
other	uses	for	legislative	history.	The	examples	are	drawn	from	real	legal	work	and	

	 *	 ©	Mary	Whisner,	2013.	 I	am	grateful	 to	Mary	A.	Hotchkiss	and	Nancy	C.	Unger	 for	 their	
assistance	with	this	piece.
	 **	 Reference	Librarian,	Marian	Gould	Gallagher	Law	Library,	University	of	Washington	School	
of	Law,	Seattle,	Washington.
	 1.	 Interbranch Relations: Hearings Before the Joint Comm. on the Organization of Congress,	103d	
Cong.	 83	 (1993)	 (statement	 of	 Judge	 Alex	 Kozinski).	 While	 cautioning	 against	 courts	“allow[ing]	
legislative	history	to	do	too	much	of	the	work	of	 interpretation,”	Kozinski	states	that	 it	“can	be	an	
immensely	valuable	tool	for	resolving	certain	types	of	problems	in	statutory	interpretation.”	Id.
	 2.	 See	Steven m. baRkan et al., FundamentalS oF legal ReSeaRCh	157,	158	n.3	(9th	ed.	2009)	
(citing	sources).
	 3.	 See, e.g.,	Georgetown	Law	Library,	Legislative	History	Research:	A	Tutorial,	at	slide	6,	http://
www.law.georgetown.edu/library/research/tutorials/lh/upload/leghist-slide01.pdf	 (Jan.	 2,	 2013)	
(“Can	be	controversial!”).	See also	baRkan et al.,	supra	note	2,	at	158–59	(“This	conflict	has	led	to	a	
re-examination	of	legislative	histories	as	a	subject	in	law	school	legal	research	courses.”).
	 4.	 I	can’t	resist	sharing	something	I	learned	during	my	research:	a	number	of	state	legislatures	
have	enacted	statutes	instructing	courts	to	use	legislative	history	as	an	interpretive	aid.	The	statutes	
are	 listed	 in	 the	appendix,	 infra,	 for	 readers	who,	 like	me,	might	have	heard	 talk	about	 the	use	of	
federal	legislative	history	in	the	federal	courts	without	considering	whether	there	might	be	different	
rules	in	the	states.
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scholarship.	Together	they	provide	many	reasons	to	learn	to	find	legislative	history	
materials.

Legislative Advocacy

¶3	The	students	in	my	law	school’s	legislative	advocacy	clinic	try	to	persuade	
the	 state	 legislature	 to	 enact	 or	 amend	 laws	 to	 address	 perceived	 problems.	 In	
recent	years,	students	have	worked	on	measures	concerning	juvenile	records,	juve-
nile	runaways,	and	compensation	for	people	released	from	prison	after	wrongful	
convictions.	When	the	clinic’s	instructors	asked	me	to	speak	to	the	students	about	
legislative	history	research,	I	realized	they	needed	to	think	about	how	to	mine	leg-
islative	history	for	different	nuggets	than	the	appellate	lawyer	who	wants	to	argue	
for	 a	 particular	 interpretation	 of	 ambiguous	 statutory	 language.	 If	 the	 students	
hope	to	advocate	amending	an	existing	statute,	they	might	ask

•	 Which	legislators	pushed	for	it?
•	 What	did	they	say	they	wanted	to	accomplish?	Can	we	go	back	and	argue	

that	the	law	didn’t	do	what	they	hoped?
•	 Which	citizens	groups	and	government	agencies	testified	for	and	against	

it?	What	were	their	concerns?	Can	we	find	potential	allies	for	our	efforts	
today?	Are	there	potential	opponents	we	should	be	aware	of?

•	 Has	the	legislature’s	makeup	changed	in	a	way	that	will	help	us	or	hurt	us?

Whatever	measures	the	students	are	promoting,	they	should	look	at	measures	on	
related	topics	in	the	last	few	legislative	sessions:

•	 Which	legislators	have	proposed	bills?	Who	is	interested	in	our	issues?
•	 Which	 committees	 considered	 the	 bills?	Were	 hearings	 held?	Who	 testi-

fied?
•	 How	far	did	the	bills	go?

Gathering	all	 this	 information	can	help	 students	plan	 their	own	efforts	 in	more	
ways	than	one.	When	they	view	committee	hearings,	not	only	can	they	look	at	the	
substance	of	what	legislators	and	witnesses	say,	but	they	can	also	see	what	the	com-
mittee	room	is	like	and	anticipate	the	experience	they	will	have	when	they	travel	to	
Olympia	 to	 testify.	 Now	 that	 the	 clinic	 is	 a	 few	 years	 old,	 the	 students	 can	 even	
watch	webcasts	of	former	students	testifying.5

¶4	Clearly,	 these	 students	can	 learn	a	 lot	 from	 legislative	history	research.	 In	
fact,	the	process	is	generally	more	fruitful	for	them	than	for	the	researcher	who	is	
trying	to	find	a	key	sentence	to	unlock	the	mystery	of	an	ambiguous	phrase	in	a	
statute	 (preferably	 to	 the	 advantage	 of	 the	 researcher’s	 client).	We	 all	 know	 that	
those	keys	are	rare	and	hard	to	find.

	 5.	 See, e.g.,	 Senate Human Services and Corrections Comm. Hearing,	 tvw	 (Mar.	 17,	 2011),	
http://www.tvw.org/index.php?option=com_tvwplayer&eventID=2011030125	 (testimony	 of	 clinic	
student	Ramona	Whittington	in	support	of	Substitute	House	bill	1793,	restricting	access	to	juvenile	
records)	(video	at	53:00).
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¶5	 Of	 course,	 clinic	 students	 are	 not	 the	 only	 ones	 for	 whom	 this	 research	
would	be	helpful.	Practicing	lawyers,	lobbyists,	public	interest	groups,	and	citizens	
can	 also	 benefit	 from	 being	 able	 to	 find	 information	 about	 the	 workings	 of	 the	
legislature.

Current Awareness

¶6	To	advise	their	clients	well,	lawyers	often	need	to	anticipate	changes	in	the	
law,	so	it	 is	useful	to	be	aware	of	measures	that	are	introduced	and	how	they	are	
faring.	It	is	not	unusual	to	see	coverage	of	pending	legislation	in	legal	newsletters.	
For	instance,	Interpreter Releases,	a	newsletter	for	immigration	lawyers,	has	a	regular	
feature	 titled	“Newly	 Introduced	 Legislation.”6	 A	 recent	 government	 contracting	
newsletter	 notes:	 “Bills	 Would	 Expand	 Contractor	 Whistleblower	 Protections.”7	
Another	newsletter	reports	on	a	Senate	bill,	the	Prepaid	Card	Consumer	Protection	
Act,	that	would	add	some	consumer	protections	and	require	the	Consumer	Finance	
Protection	Board	and	the	Federal	Deposit	Insurance	Corporation	to	issue	appro-
priate	regulations.8

¶7	Litigators	also	need	to	keep	up	with	new	legislation.	When	the	Protection	of	
Lawful	Commerce	in	Arms	Act	was	enacted,9	the	gun	manufacturers	who	had	been	
sued	by	the	City	of	New	York	moved	to	dismiss	the	case	or	alternatively	to	stay	the	
proceedings	and	vacate	the	approaching	trial	date.	The	city	argued	that	the	act	did	
not	 apply	 and,	 if	 it	 did,	 it	 was	 unconstitutional.	 But	 Judge	 Jack	Weinstein	 didn’t	
want	to	move	the	trial	date,	and	he	thought	the	recent	passage	of	the	law	was	hardly	
a	reason	for	delay:

The	bill	embodied	 in	 the	Act	has	been	pending	 for	a	 long	 time.	 .	 .	 .	 It	can	reasonably	be	
assumed	that	the	parties	have	already	given	a	great	deal	of	thought—supported	by	legal	and	
other	research—to	its	application	and	validity.	They	should	be	capable	of	promptly	briefing	
both	the	constitutional	and	other	statutory	issues	now	raised.10

	 6.	 Interpreter Releases	is	published	forty-eight	times	per	year	and	is	available	on	Westlaw.
	 7.	 Bills Would Expand Contractor Whistleblower Protections,	gov’t ContRaCtoR,	Sept.	26,	2012,	
at	¶	296.
	 8.	 Monica	C.	Platt,	 An Uncertain Regulatory Future for Prepaid Cards,	 banking & Fin. SeRvS. 
Pol’y ReP.,	 July	2012,	at	5–6.	The	article	uses	2012	Senate	hearings	 for	 information	about	prepaid	
cards.
	 9.	 Pub.	L.	No.	109-92,	119	Stat.	2095	(2005).
	 10.	 City	of	New	York	v.	Beretta	U.S.A.	Corp.,	2005	WL	2979104,	*1	(E.D.N.Y.	Nov.	7,	2005)	(citing	
the	Congressional Record	and	news	stories).	On	interlocutory	appeal,	the	Second	Circuit	held	that	the	
statute	did	apply.	City	of	New	York	v.	Beretta	U.S.A.	Corp.,	524	F.3d	384	(2d	Cir.	2008).	So,	as	it	turned	
out,	the	trial	did	not	begin	on	schedule	after	all.	But	the	point	remains:	the	judge	believed	that	the	
lawyers	must	have	been	following	legislation	that	could	have	such	a	big	impact	on	their	business	and	
the	case.	Indeed,	the	general	counsel	of	the	named	defendant,	Beretta	U.S.A.	Corp.,	had	testified	at	a	
hearing	on	a	bill	with	the	same	name	in	an	earlier	Congress.	Protection of Lawful Commerce in Arms 
Act: Hearing on H.R. 2037 Before the Subcomm. on Commerce, Trade, and Consumer Protection of the 
H. Comm. on Energy and Commerce,	107th	Cong.	79	(2002)	(statement	of	Jeff	Reh).
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Facts

¶8	A	recent	student-written	law	review	article	about	sex	trafficking	opens	with	
the	story	of	Sonia,	a	teenager	from	El	Salvador	who	was	forced	to	work	in	a	brothel	
in	 the	 United	 States	 and	 then	 faced	 the	 Department	 of	 Homeland	 Security,	 the	
Department	 of	 Health	 and	 Human	 Services,	 and	 the	 Department	 of	 Justice.11	
Using	a	story	is	one	way	to	capture	the	reader’s	attention	and	set	the	scene	for	an	
article,12	and	this	story	does	its	job	well.	Where	did	the	student	author	find	Sonia’s	
story?	 It	 was	 in	 a	 witness’s	 statement	 in	 a	 congressional	 hearing.13	 Later	 in	 the	
article,	the	author	uses	legislative	history	materials	to	support	the	propositions	that	
the	 sex	 trade	 is	 a	 quick	 way	 to	 make	 money,14	 that	 sex	 trafficking	 is	 a	“human	
calamity,”15	that	the	Trafficking	Victims	Protection	Act	was	“part	of	an	ambitious	
endeavor	to	combat	human	trafficking,”16	and	that	the	act	“took	a	decidedly	vic-
tim-centered	approach.”17	The	author	does	not	use	legislative	history	to	argue	for	
an	interpretation	of	the	law.	Instead	he	uses	the	materials	to	provide	context	for	his	
discussion	of	the	law	and	his	eventual	recommendation	that	Congress	amend	it.

¶9	Many	authors	use	legislative	materials	as	sources	for	facts	and	stories.	For	
instance,	two	academics	used	committee	reports	alongside	journalistic	accounts	to	
summarize	insider-trading	scandals.18	A	judge	cited	two	committee	reports	to	sup-
port	his	assertion	that	“[t]he	declining	fortunes	of	the	nation’s	rail	industry	came	
to	a	crucial	focus	in	the	1970’s,	when	the	collapse	of	several	major	carriers	neces-
sitated	a	substantial	federal	effort	to	ensure	the	continuation	of	vital	service	and	to	
restore	the	rail	industry	to	a	level	of	financial	health.”19	A	student	drew	facts	about	
the	danger	of	algae	blooms	from	committee	reports.20	Another	student	used	legis-
lative	materials	as	sources	for	statistics	about	the	number	of	people	with	disabili-
ties,	their	high	rate	of	unemployment,	and	their	low	incomes.21	A	judge	reviewing	

	 11.	 Theodore	 R.	 Sangalis,	 Comment,	 Elusive Empowerment: Compensating the Sex Trafficked 
Person Under the Trafficking Victims Protection Act,	80	FoRdham l. Rev.	403,	404–05	(2011).
	 12.	 See, e.g.,	 ChiP heath & dan heath, made to StiCk	 206	 (2007)	 (discussing	 the	 power	 of	
stories);	helen SwoRd, StyliSh aCademiC wRiting	85–86	(2012).	By	the	way,	I	highly	recommend	
both	of	these	books.
	 13.	 Sangalis,	supra	note	11,	at	404	n.1	(citing	Legal Options to Stop Human Trafficking: Hearing 
Before the Subcomm. on Human Rights and the Law of the S. Comm. on the Judiciary,	110th	Cong.	74	
(2007)	(statement	of	Katherine	Kaufka,	Nat’l	Immigrant	Justice	Ctr.)).
	 14.	 Id.	at	412	n.77	(citing	International Trafficking in Persons: Taking Action to Eliminate Modern 
Day Slavery: Hearing Before the H. Comm. on Foreign Affairs,	110th	Cong.	19	(2007)	(statement	of	
Sharon	Cohn,	Senior	Vice	President,	Int’l	Justice	Mission)).
	 15.	 Id.	at	413	n.96	(citing	h.R. ReP. no.	110-430,	pt.	1,	at	34	(2007)).
	 16.	 Id.	at	417	n.141	(citing	H.R.	Rep.	No.	106-487,	pt.	2,	at	2	(2000)).
	 17.	 Id.	 at	 418	 n.144	 (citing	 Implementation of the Trafficking Victims Protection Act: Hearing 
Before the H. Comm. on Int’l Relations,	 107th	 Cong.	 3	 (2001)	 (statement	 of	 Hon.	 Henry	 J.	 Hyde,	
Chairman,	H.	Comm.	on	Int’l	Relations)).
	 18.	 thomaS l. hazen & JeRRy w. maRkham, bRokeR-dealeR oPeRationS undeR the SeCuRitieS 
and CommoditieS law	§	2:28	(Westlaw	Nov.	2012).
	 19.	 Simmons	v.	I.C.C.,	697	F.2d	326,	328	(D.C.	Cir.	1982).
	 20.	 Marcel	De	Armas,	Changing Tides: The Need for New Legislation to Prevent Algae Blooms,	7	
SuStainable dev. l. & Pol’y	44,	44	nn.1–2,	4,	7–8,	10	(2006).
	 21.	 Reese	John	Henderson	Jr.,	Special	Project,	Addiction as Disability: The Protection of Alcoholics 
and Drug Addicts Under the Americans with Disabilities Act of 1990,	44	vand. l. Rev.	713,	714	n.3	
(1991)	(citing	the	Congressional Record	and	a	committee	report).
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an	asylum	denial	cited	NGO	human	rights	reports	that	had	been	published	in	the	
Congressional Record.22	Another	judge	used	statistics	from	the	Congressional Record	
to	support	a	claim	of	 tepid	enforcement	by	 the	Department	of	 Justice	under	 the	
Child	Support	Recovery	Act.23

¶10	Two	more	examples	come	from	state	search	and	seizure	cases.	In	a	Vermont	
case,	the	issue	was	whether	officers	had	reasonable	suspicion	to	pull	over	a	car	after	
seeing	a	thin	red	beam,	which	the	officers	thought	might	be	a	laser-sighting	device	
for	a	gun	but	was	in	fact	a	laser	pointer.	The	majority	found	that	the	officers’	infer-
ence	that	it	was	a	sighting	device—and	that	a	sighting	device	was	of	concern—was	
reasonable,	 citing	 introduced	 bills,	 statements	 in	 the	 Congressional Record,	 and	 a	
committee	report	to	support	the	claim	that	laser	sights	are	becoming	prevalent	and	
are	used	in	committing	crimes.24	In	a	Florida	case,	the	issue	was	whether	officers	
had	reasonable	suspicion	to	stop	and	frisk	a	young	man	at	a	bus	stop,	based	on	an	
anonymous	tip	that	he	had	a	gun.	The	majority	held	that	the	officers	did	not,	and	
hence	suppressed	the	evidence	they	found.25	A	dissenter	believed	that	the	anony-
mous	tip	was	sufficient,	bolstering	his	position	with	a	description	of	the	prevalence	
of	gun	violence	and	citations	from	the	Congressional Record	about	violent	crimes	
committed	by	juveniles.26

¶11	Why	use	legislative	materials	as	a	source	for	facts?	First,	they’re	widely	avail-
able.	It’s	easier	for	a	 law	student	to	find	a	committee	report	that	summarizes	the	
hazards	of	algae	blooms	than	to	sort	through	marine	biology	journals.	If	a	judge	
wants	support	for	his	assertion	that	juvenile	crime	is	on	the	rise,	the	Congressional 
Record	is	handier	than	formal	criminology	journals	and	texts.27

¶12	 Second,	 the	 materials	 probably	 seem	 like	 good,	 credible	 sources.	 But	 are	
they?	Maybe,	maybe	not.	On	the	one	hand,	many	people	preparing	to	testify	before	
a	congressional	committee	take	great	care	to	get	their	facts	straight	and	to	present	
careful,	 well-reasoned	 arguments.	 Reliability	 might	 be	 increased	 by	 the	 setting,	
since	their	assertions	could	be	probed	by	committee	members,	other	witnesses,	or	
the	press.	On	the	other	hand,	a	wide	variety	of	people,	representing	many	interests	
and	views,	testify.	Even	without	intending	to	deceive,	they	could	present	“facts”	that	
are	less	than	rock	solid.	Likewise,	the	assertions	senators	and	representatives	make	
in	 the	 Congressional Record,	 many	 of	 them	 motivated	 by	 politics,	 might	 not	 be	
entirely	reliable.	Despite	these	cautions,	legislative	materials	are	a	useful,	practical	
source	for	many	facts.28

	 22.	 Marcu	v.	I.N.S.,	147	F.3d	1078,	1082	(9th	Cir.	1998).	The	dissenting	judge	also	cited	reports	
and	statements	in	the	Congressional Record.	Id.	at	1087.
	 23.	 United	States	v.	Mussari,	168	F.3d	1141,	1145	(9th	Cir.	1999)	(Kozinski,	J.,	dissenting	from	
denial	of	rehearing	en	banc).
	 24.	 State	v.	Kindle,	751	A.2d	757,	758–59	(Vt.	2000).	The	court	also	cited	legislation	from	two	
other	states.
	 25.	 J.L.	v.	State,	727	So.	2d	204,	209	(Fla.	1999).
	 26.	 Id.	at	211	n.8	(Overton,	J.,	dissenting).
	 27.	 This	point	is	weaker	now	than	it	was	twenty	or	thirty	years	ago.	I	suspect	that	most	law	stu-
dents	are	more	comfortable	searching	Google	Scholar,	newspaper	archives,	or	periodical	indexes	from	
other	disciplines	than	they	are	working	with	legislative	history	materials.	See, e.g.,	Frederick	Schauer	&	
Virginia	J.	Wise,	Nonlegal Information and the Delegalization of Law,	39	J. legal Stud.	495,	513	(2000)	
(“[I]n	previously	barely	imagined	ways	the	universe	of	nonlegal	information	is	now	easily	and	cheaply	
available	to	lawyers,	judges,	and	other	legal	decision	makers.”).
	 28.	 For	 a	 discussion	 of	 judges’	 use	 of	 outside	 research,	 see	 Elizabeth	 F.	 Judge,	 Curious Judge: 
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Overview and Perspective

¶13	It	is	often	hard	to	make	sense	of	a	statute	by	jumping	into	it	section	by	sec-
tion.	It	helps	to	get	an	overview	and	some	sense	of	what	motivated	the	legislature.	
Here,	 legislative	 history	 can	 be	 very	 useful.	 (Note	 that	 I’m	 not	 saying	 that	 the	
reports	and	so	on	would	trump	the	clear	words	of	the	statute—just	that	they	can	
provide	a	context.)

¶14	If	you	wanted	to	learn	about	the	Child	Protection	Act	of	2012,	you	could	
go	directly	to	the	statute.	After	Section	1	(Short	Title),	you	would	find:

SEC.	2.	ENHANCED	PENALTIES	FOR	POSSESSION	OF	CHILD	PORNOGRAPHY.
(a)	 CERTAIN	ACTIVITIES	 RELATING	 TO	 MATERIAL	 INVOLVING	 THE	 SEXUAL	

EXPLOITATION	 OF	 MINORS.—Section	 2252(b)(2)	 of	 title	 18,	 United	 States	 Code,	 is	
amended	 by	 inserting	 after	“but	 if”	 the	 following:	“any	 visual	 depiction	 involved	 in	 the	
offense	involved	a	prepubescent	minor	or	a	minor	who	had	not	attained	12	years	of	age,	
such	person	shall	be	fined	under	this	title	and	imprisoned	for	not	more	than	20	years,	or	if.”

(b)	 CERTAIN	 ACTIVITIES	 RELATING	 TO	 MATERIAL	 CONSTITUTING	 OR	
CONTAINING	CHILD	PORNOGRAPHY.—Section	2252A(b)(2)	of	title	18,	United	States	
Code,	is	amended	by	inserting	after	“but,	if ”	the	following:	“any	image	of	child	pornogra-
phy	involved	in	the	offense	involved	a	prepubescent	minor	or	a	minor	who	had	not	attained	
12	years	of	age,	such	person	shall	be	 fined	under	this	 title	and	 imprisoned	for	not	more	
than	20	years,	or	if.”29

Unless	you	are	already	steeped	in	the	statutory	framework,	you	would	have	some	
trouble	figuring	out	what	the	old	law	was,	how	the	new	law	changes	it,	and	how	it	
fits	 into	 the	 bigger	 picture.	 Is	 the	 twenty-year	 penalty	 new?	 Or	 is	 it	 changing	 a	
penalty	that	was	in	the	statute	being	amended?

¶15	 The	 Congressional	 Research	 Service	 summary	 (available	 on	 THOMAS)	
says	of	this	portion	of	the	law:	“Amends	the	federal	criminal	code	to	impose	a	fine	
and/or	prison	term	of	up	to	20	years	for	transporting,	receiving,	distributing,	sell-
ing,	 or	 possessing	 pornographic	 images	 of	 a	 child	 under	 the	 age	 of	 12.”30	 It’s	
quicker	and	easier	to	understand	than	section	2	of	the	statute	itself.	The	section-
by-section	 analysis	 in	 the	 bill’s	 committee	 report	 summarizes:	 “This	 section	
increases	 the	 maximum	 penalty	 from	 10	 to	 20	 years	 for	 offenses	 under	 sections	
2252(b)(2)	and	2252A(b)(2)	of	Title	18	involving	prepubescent	minors	or	minors	
under	the	age	of	12.”31	That	gives	us	important	information	(the	penalty	is	dou-
bling)	in	a	concise	statement.

¶16	Reports	are	also	valuable	for	the	context	of	the	legislation.	In	this	situation	
you	aren’t	looking	for	something	short	(the	report	on	the	Child	Protection	Act	is	
more	than	six	times	as	long	as	the	act32),	but	rather	for	something	that	explains	the	

Judicial Notice of Facts, Independent Judicial Research, and the Impact of the Internet,	2012	ann. Rev. 
Civ. litig.	325.	In	the	cases	I’ve	mentioned,	judges	are	generally	using	the	Congressional Record	and	
other	materials	for	“legislative	and	social	framework	facts”	rather	than	“adjudicative	facts.”	See id.	at	
331.
	 29.	 Child	Protection	Act	of	2012,	Pub.	L.	No.	112-206,	§	2,	126	Stat.	1490,	1490.
	 30.	 Bill Summary & Status, 112th Congress (2011–2012), H.R.6063, CRS Summary,	thomaS,	
http://thomas.loc.gov/cgi-bin/bdquery/z?d112:HR06063:@@@D&summ2=m&	 (last	 visited	 Feb.	 6,	
2012).
	 31.	 h.R. ReP. no. 112-638,	at	17	(2012).
	 32.	 The	report	is	thirty-two	pages,	while	the	session	law	is	barely	five	pages	long.
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prior	state	of	the	law,	the	problem	the	law	is	supposed	to	address,	and	how	the	law’s	
sponsors	think	it	will	help.	The	report	includes	a	discussion	headed	“Background	
and	Need	for	the	Legislation.”33	You’ll	also	find	“Dissenting	Views,”	which	contains	
a	 discussion	 of	 the	 bill,	 its	 background,	 and	 the	 reasons	 three	 of	 the	 committee	
members	opposed	it.34	If	you	are	interested	in	the	due	process	concerns	raised,	you	
can	use	this	section	as	a	starting	point	for	further	research,	since	the	dissenters	cite	
and	discuss	two	Supreme	Court	cases.35

¶17	The	authors	of	treatises	and	practice	guides	recognize	the	value	of	context	
and	often	include	a	discussion	of	legislative	history	when	they	outline	a	statutory	
scheme.	For	example,	the	Bankruptcy Desk Guide	uses	committee	reports	to	com-
pare	the	Bankruptcy	Code	with	the	Securities	Investor	Protection	Act.36	Securities 
Litigation: Damages	uses	legislative	history	to	give	context	for	the	provisions	con-
cerning	lead	plaintiffs	and	lead	counsel	in	the	Private	Securities	Litigation	Reform	
Act	 of	 1995.37	 The	 Department of Justice Manual	 uses	 legislative	 history	 for	 the	
background	 of	 the	 Freedom	 of	 Access	 to	 Clinic	 Entrances	 Act.38	 Hazen	 and	
Markham	cite	hearings	from	the	1920s	through	the	1980s	to	demonstrate	the	long	
history	of	broker-dealer	regulation.39	The	Health Law Handbook	cites	hearings	in	
explaining	the	statutory	framework	for	the	Stark	Act’s	specialty	hospital	loophole.40	
And	Food and Drug Administration	uses	a	variety	of	materials	to	discuss	the	history	
of	premarket	approval	of	medical	devices.41

Critique and Analysis

¶18	Sifting	through	legislative	history	is	also	useful	for	commentators	who	want	
to	 step	 back	 to	 analyze	 the	 work	 of	 the	 legislative	 body.	 For	 example,	 a	 student	
author	 carefully	 traced	 the	 history	 of	 legislation	 protecting	 the	 domestic	 catfish	
industry.42	A	central	provision	defines	“catfish”	in	such	a	way	that	Asian	fish	resem-
bling	the	North	American	catfish	cannot	be	labeled	“catfish.”	The	author	does	not	
argue	that	the	statute	should	be	interpreted	otherwise.	Her	point,	rather,	is	that	the	
definition	was	written	as	it	was	because	of	the	influence	of	the	catfish	industry.43

¶19	A	 researcher	 can	 look	at	 a	very	 specific	provision—like	 the	definition	of	
“catfish”—or	 at	 a	 broad	 class	 of	 legislation.	 When	 William	 Eskridge	 wanted	 to	

	 33.	 h.R. ReP. no. 112-638,	at	4–11.
	 34.	 Id.	at	24–32.
	 35.	 Id.	at	27	(citing	Sandstrom	v.	Montana,	442	U.S.	510	(1979),	and	Francis	v.	Franklin,	471	U.S.	
307	(1985)).
	 36.	 3	bankRuPtCy deSk guide	§	34:147	(Westlaw	Aug.	2012).
	 37.	 miChael J. kauFman, SeCuRitieS litigation: damageS	§	3:14	(Westlaw	Sept.	2012).
	 38.	 4	dePaRtment oF JuStiCe manual,	at	tit.	8,	no.	6	(Westlaw	2013).
	 39.	 hazen & maRkham,	supra	note	18,	at	§	8:15.
	 40.	 2006	health law handbook	§	13:4	nn.4,	7,	9–12,	14	(Alice	G.	Gosfield	ed.,	Westlaw	June	
2012).
	 41.	 1	JameS t. o’Reilly, Food and dRug adminiStRation	§	18:61	(3d	ed.,	Westlaw	Dec.	2012).
	 42.	 Kerrilee	E.	Kobbeman,	Legislative	Note,	Hook, Line and Sinker: How Congress Swallowed the 
Domestic Catfish Industry’s Narrow Definition of this Ubiquitous Bottomfeeder,	 57	aRk. l. Rev.	 407	
(2004).
	 43.	 Id.	at	417.
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determine	how	often	Congress	overrides	the	Supreme	Court’s	interpretation	of	a	
statute—and	what	sorts	of	decisions	are	most	often	affected—he	and	his	research	
assistants	 reviewed	 all	 the	 reports	 published	 in	 United States Code Congressional 
and Administrative News	 to	 spot	occasions	when	 the	committee	 indicated	 that	a	
statute	“overruled,”	“modified,”	or	“clarified”	a	federal	 judicial	 interpretation	of	a	
statute.44	 Like	 the	 catfish	 piece,	 this	 article	 did	 not	 use	 the	 legislative	 history	 to	
interpret	the	statutes,	but	rather	to	explore	how	the	legislation	came	about.45

¶20	 Eskridge’s	 work	 looking	 at	 the	 institutional	 roles	 of	 Congress	 and	 the	
courts	 could	 be	 seen	 as	 a	 work	 of	 political	 science	 as	 well	 as	 legal	 scholarship.	
Another	 field	 that	 draws	 from	 the	 rich	 body	 of	 legislative	 material	 is	 history,	
including	legal	history.46	Biographers	of	federal	judges,	political	scientists,	and	legal	
scholars	can	all	find	useful	material	in	judicial	confirmation	hearings	and	debates.47

¶21	Legislative	history	materials	can	also	be	used	as	raw	material	for	rhetorical	
analysis.	For	instance,	John	Nagle	looked	at	“endangered	species”	as	a	trope,48	citing	
instances	 from	 the	 Congressional Record	 of	 politicians	 using	 the	 term	 to	 include	
“the	 fine	 people	 of	 San	 Antonio,”49	 the	 public	 lands	 states,50	 the	 middle-class	
taxpayer,51	 small	 gas	 stations,52	“our	 maritime	 industries,”53	 the	American-made	
typewriter,54	 and—hold	 onto	 your	 hats—the	 legal	 profession.55	 Another	 author	
examined	the	emotionally	charged	language	used	in	discussing	sex	offender	laws.56	
Someone	else	analyzed	the	rhetoric	in	the	debates	on	the	Detainee	Treatment	Act	
of	2005,	placing	 the	debates	“within	broader	American	cultural	narratives	about	
the	law	and	lawyers’	roles	in	society.”57

	 44.	 William	 N.	 Eskridge	 Jr.,	 Overriding Supreme Court Statutory Interpretation Decisions,	 101	
yale l.J.	331,	336	(1991).	They	weeded	out	some	references	and	also	searched	other	reports,	selected	
hearings,	and	secondary	sources.	Id.	at	336–37.
	 45.	 Eskridge	found,	among	other	things,	that	“decisions	that	were	overridden	were	more	likely	
to	have	relied	on	a	statute’s	plain	meaning	or	the	canons	of	construction	than	either	decisions	not	
scrutinized	or	decision[s]	scrutinized	but	not	overridden.”	Id.	at	351.
	 46.	 See, e.g.,	 Edward	 J.	 Larson,	 “In the Finest, Most Womanly Way”: Women in the Southern 
Eugenics Movement,	 39	 am. J. legal hiSt.	 119,	 130–37,	 141–47	 (1995)	 (discussing	 legislation	 in	
Louisiana	in	the	1920s	and	in	Georgia	in	the	1930s	and	citing	state	legislative	journals).

One	 reviewer	of	 the	eleventh	edition	of	 the	Bluebook	 said,	“Use	e.g.	when	 there	are	other	
examples	you	are	 too	 lazy	 to	 find	or	 are	 skeptical	of	unearthing.”	Peter	Lushing,	Book	Review,	67	
Colum. l. Rev.	599,	601	(1967).	I	am	not	at	all	skeptical	of	being	able	to	unearth	many	more	examples	
of	historians	using	legislative	history	material.
	 47.	 In	a	sense,	these	aren’t	“legislative	history”	because	they	don’t	relate	to	legislation.	But	they	
are	documents	produced	by	the	legislature,	and	they	are	researched	using	many	of	the	same	tools	used	
for	legislative	history	documents.
	 48.	 John	Copeland	Nagle,	Endagered [sic] Species Wannabees,	29	Seton hall l. Rev.	235	(1998).
	 49.	 Id.	at	237	n.18.
	 50.	 Id.
	 51.	 Id.	at	237	n.19.
	 52.	 Id.	at	238	n.21.
	 53.	 Id.	at	239	n.25.
	 54.	 Id.	at	239	n.24.
	 55.	 Id.	at	240	n.27.
	 56.	 Mona	 Lynch,	 Pedophiles and Cyber-Predators as Contaminating Forces: The Language of 
Disgust, Pollution, and Boundary Invasions in Federal Debates on Sex Offender Legislation,	27	law & 
SoC. inQuiRy	529	(2002).
	 57.	 Ariel	Meyerstein,	The Law and Lawyers as Enemy Combatants,	18	u. Fla. J.l. & Pub. Pol’y	
299,	300	(2007).



251OTHER USES OF LEGISLATIVE HISTORYVol. 105:2  [2013-11]

Conclusion

¶22	None	of	the	examples	discussed	here	is	startling.	As	I’ve	gone	through	each	
set	of	examples—legislative	advocacy,	current	awareness,	facts,	overview	and	per-
spective,	 critique	 and	 analysis—I’m	 sure	 that	 readers	 have	 nodded	 their	 heads,	
thinking	that	each	use	was	familiar.

¶23	If	we	are	aware	of	all	these	uses,	why	do	we	focus	only	on	using	legislative	
history	to	interpret	statutory	provisions?58	Perhaps	because	first-year	law	students	
spend	 so	 much	 time	 reading	 appellate	 cases	 and	 often	 compete	 in	 an	 appellate	
moot	 court,	 we	 emphasize	 research	 that	 is	 important	 in	 appellate	 work.	 And	
because	all	eyes	are	on	the	U.S.	Supreme	Court,	we	pay	attention	to	research	tools	
that	are	important	in	appellate	work.	That’s	important	and	students	should	learn	
about	 using	 legislative	 history	 in	 statutory	 interpretation	 (or	 not,	 depending	 on	
jurisdiction	and	interpretive	approach).	But	let’s	remember	the	many	other	uses	for	
legislative	history.

	 58.	 Maybe	I’m	wrong	about	this.	I	haven’t	sat	in	on	the	hundreds	of	presentations	about	legisla-
tive	history	that	are	offered	across	the	country	each	year.	Maybe	lots	of	people	go	beyond	statutory	
interpretation.
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Appendix

State Statutes on Using Legislative History in Statutory Interpretation

1.	 Explicit	Direction	to	Use	Legislative	History

Colorado

If	 a	 statute	 is	 ambiguous,	 the	court,	 in	determining	 the	 intention	of	 the	
general	assembly,	may	consider	.	.	.

(c)	The	legislative	history,	if	any;

Colo. Rev. Stat. ann.	§	2-4-203	(West,	Westlaw	through	ch.	2	of	2013	1st	reg.	sess.).

Iowa

If	 a	 statute	 is	 ambiguous,	 the	court,	 in	determining	 the	 intention	of	 the	
legislature,	may	consider	.	.	.

(3)	The	legislative	history.

iowa Code ann.	§	4.6	(West,	Westlaw	2012	reg.	sess.).

Louisiana

A.	When	the	meaning	of	a	law	cannot	be	ascertained	by	[code	provisions	
concerning	plain	language	and	interpretive	rules],	the	court	shall	consider	
the	intent	of	the	legislature.
B.	(1)	The	text	of	a	law	is	the	best	evidence	of	legislative	intent.

(2)(a)	The	occasion	and	necessity	for	the	law,	the	circumstances	under	
which	it	was	enacted,	concepts	of	reasonableness,	and	contemporane-
ous	legislative	history	may	also	be	considered	in	determining	legislative	
intent.

la. Rev. Stat. ann.	§	24:177	(West,	Westlaw	through	2012	reg.	sess.).

Minnesota

When	the	words	of	a	law	are	not	explicit,	the	intention	of	the	legislature	
may	be	ascertained	by	considering	.	.	.

(7)	the	contemporaneous	legislative	history;

minn. Stat. ann.	§	645.16	(West,	Westlaw	through	2012	1st	spec.	sess.).

New Mexico

C.	[T]he	following	aids	to	construction	may	be	considered	in	ascertaining	
the	meaning	of	the	text:	.	.	.

(2)	the	purpose	of	a	statute	or	rule	as	determined	from	the	legislative	or	
administrative	history	of	the	statute	or	rule;

n. mex. Stat. ann.	§	12-2A-20	(West,	Westlaw	through	2012	2d	reg.	sess.).
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New York

The	courts	may	in	a	proper	case	indulge	in	a	departure	from	literal	con-
struction	and	will	sustain	the	legislative	intention	although	it	is	contrary	to	
the	literal	letter	of	the	statute.

Where	there	is	doubt	as	to	the	meaning	of	the	language	of	a	statute,	various	
extrinsic	matters	throwing	light	on	the	legislative	intent	may	be	considered	
by	the	courts.

In	 ascertaining	 the	 purpose	 and	 applicability	 of	 a	 statute,	 it	 is	 proper	 to	
consider	 the	 legislative	history	of	 the	act,	 the	circumstances	surrounding	
the	statute’s	passage,	and	the	history	of	the	time

If	the	interpretation	to	be	attached	to	a	statute	is	doubtful,	the	courts	may	
utilize	legislative	proceedings	to	determine	legislative	intent.

n.y. Stat.	§§	111,	120,	124,	125	(McKinney,	Westlaw	through	ch.	2,	2013).

North Dakota

If	 a	 statute	 is	 ambiguous,	 the	 court,	 in	 determining	 the	 intention	 of	 the	
legislation,	may	consider	.	.	.

3.	The	legislative	history.

n. dak. Cent. Code ann.	§	1-02-39	(West,	Westlaw	through	2011	reg.	&	spec.	sess.).

Ohio

If	 a	 statute	 is	 ambiguous,	 the	 court,	 in	 determining	 the	 intention	 of	 the	
legislature,	may	consider	.	.	.

(C)	The	legislative	history;

ohio Rev. Code ann.	 §	 1.49	 (West,	 Westlaw	 through	 file	 201	 of	 the	 2012	 gen.	
assembly	with	exceptions).

Oregon

(1)(a)	In	the	construction	of	a	statute,	a	court	shall	pursue	the	intention	of	
the	legislature	if	possible.

(b)	To	assist	a	court	in	its	construction	of	a	statute,	a	party	may	offer	the	
legislative	history	of	the	statute.	.	.	.

(3)	A	court	may	limit	its	consideration	of	legislative	history	to	the	informa-
tion	that	the	parties	provide	to	the	court.	A	court	shall	give	the	weight	to	
the	legislative	history	that	the	court	considers	to	be	appropriate.

oR. Rev. Stat. ann.	§	174.020	(West,	Westlaw	through	2012	reg.	sess.).

Pennsylvania

(c)	 When	 the	 words	 of	 a	 statute	 are	 not	 explicit,	 the	 intention	 of	 the	 	
General	Assembly	may	be	ascertained	by	considering	.	.	.

(7)	The	contemporaneous	legislative	history.

1	Pa. ConS. Stat. ann.	§	1921	(West,	Westlaw	through	2012	reg.	sess.).
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Texas
In	construing	a	statute,	whether	or	not	the	statute	is	considered	ambiguous	
on	its	face,	a	court	may	consider	.	.	.

(3)	legislative	history;

tex. gov’t Code ann.	 §	 311.023	 (West,	 Westlaw	 through	 2011	 reg.	 sess.	 &	 1st	
called	sess.	of	82d	legis.).

2.	 Arguable	Acceptance	of	Use	of	Legislative	History

Georgia

(a)	In	all	interpretations	of	statutes,	the	courts	shall	look	diligently	for	the	
intention	of	the	General	Assembly,	keeping	in	view	at	all	times	the	old	law,	
the	evil,	and	the	remedy.

ga. Code ann.	§	1-3-1	(West,	Westlaw	through	2012	reg.	sess.).

Hawaii

Where	the	words	of	a	law	are	ambiguous:
.	.	.	.

(2)	The	reason	and	spirit	of	the	law,	and	the	cause	which	induced	the	
legislature	to	enact	it,	may	be	considered	to	discover	its	true	meaning.

haw. Rev. Stat. ann.	§	1-15	(West,	Westlaw	through	2012	reg.	and	spec.	sess.).

Massachusetts

(b)	A	court	may	take	judicial	notice	of	.	.	.	legislative	history	.	.	.	.

maSS. gen. lawS ann.	§	202	(West,	Westlaw	through	ch.	464	of	2012	2d	ann.	
sess.).
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Making Management Work . . .

How to Impress Your Boss, Win Friends, and Influence People*

Lynne F. Maxwell**

¶1	Did	your	law	library	make	the	“Great	Place	to	Work”	list	in	2012?	How	about	
2011?	Ever?	Don’t	feel	bad.	Mine	hasn’t	either—yet.	Currently	the	list	is	confined	
to	the	corporate	world,	but	why	should	we	be	excluded?	And	how	can	we	change	
our	status?	More	immediately,	how	can	we	improve	the	culture	of	our	own	librar-
ies,	so	that	we	can	at	least	begin	to	practice	the	principles	of	those	organizations	
that	 have	 successfully	 captured	 the	“Great	 Place	 to	Work”	 award?	 Let’s	 begin	 by	
examining	the	role	of	leaders	in	creating	a	great	workplace.

¶2	In	a	soon-to-be-classic	book,	The Great Workplace: How to Build It, How to 
Keep It, and Why It Matters,1	authors	Michael	Burchell	and	Jennifer	Robin,	mem-
bers	of	the	Great	Place	to	Work	Institute,	ably	articulate	the	institute’s	prescription	
for	 excellence	 in	 the	 workplace.	 They	 advocate	 a	 number	 of	 virtues	 that	 leaders	
should	cultivate	 in	 themselves	 and	 their	 employees.	Credibility,	 respect,	 fairness,	
pride,	and	camaraderie	are	the	keystones	of	a	great	workplace,	according	to	these	
authors.	Does	this	sound	intuitively	obvious?	You	bet!	Paying	lip	service	to	com-
monsense	principles	is	easy;	implementing	and	cultivating	them	is	another	story	
entirely.	Fortunately,	The Great Workplace	is	here	to	coach	managers	and	to	impart	
precious	information	and	advice	to	novice	and	experienced	leaders	alike.

¶3	How	can	your	 library	emulate	Great	Places	 to	Work	such	as	Google	(#1),	
SAS	(#2),	or	Wegman’s	(#5)?2	It	all	begins	with	you,	as	you	exercise	your	leadership	
skills.	 The Great Workplace	 contains	 eight	 useful	 chapters,	 five	 of	 which	 directly	
articulate	the	desirable	attributes	advanced	in	the	book:	“Credibility:	‘I	Believe	in	
My	Leaders,’”	“Respect:	‘I	Am	a	Valued	Member	of	This	Organization,’”	“Fairness:	
‘Everyone	 Plays	 by	 the	 Same	 Rules,’”	“Pride:	 ‘I	 Contribute	 to	 Something	 Really	
Meaningful,’”	and	“Camaraderie:	‘The	People	Here	Are	Great!’”	Notice	that	these	
chapter	titles	begin	with	the	prerequisite	cardinal	virtue	for	managers	to	cultivate,	
but	that	the	principal	component	of	each	title	explains	the	results	of	the	practice	
from	 an	 employee	 perspective.	 Immediately,	 then,	 authors	 Burchell	 and	 Robin	
remind	leaders	of	the	true	purpose	of	managerial	strategies:	to	create	a	culture	and	
environment	 that	 generates	 employee	 satisfaction	 and	 productivity.	 Such	 an	

	 *	 ©	Lynne	F.	Maxwell,	2013.
	 **	 Associate	Director	for	Reader	Services,	Villanova	University	School	of	Law	Library,	Villanova,	
Pennsylvania.
	 1.	 miChael buRChell & JenniFeR Robin, the gReat woRkPlaCe: how to build it, how to 
keeP it, and why it matteRS	(2011).
	 2.	 Fortune 100 Best Companies to Work For (2013),	 CNN	 money,	 http://money.cnn.com
/magazines/fortune/best-companies/	(last	visited	Mar.	4,	2013).



256 LAW LIBRARY JOURNAL Vol. 105:2  [2013-12]

approach	demonstrates	 the	need	 for	 leaders	 to	orchestrate	and	 inspire	employee	
investment	in	the	organization’s	goals.

¶4	Burchell	and	Robin	begin	with	credibility,	without	which	the	other	qualities	
cannot	 exist.	 Not	 surprisingly,	 communication	 provides	 the	 very	 foundation	 of	
credibility.	As	the	authors	aver:	“Communication	influences	not	just	the	employee’s	
perception	of	your	credibility	but	his	or	her	entire	experience	of	the	workplace.”3	
Communication,	then,	is	all-pervasive,	creating	a	comprehensive,	positive	culture	
in	 the	 workplace	 at	 large.	 Communication,	 however,	 is	 not	 a	 simple	 process.	
Instead,	 in	 the	 authors’	 schema,	 two	 overarching	 types	 of	 communication	 exist:	
informative	 and	 accessible.4	 Informative	 communication	 prescribes	 that	 leaders	
provide	necessary	information	and	clearly	articulate	expectations.	Accessible	com-
munication,	 on	 the	 other	 hand,	 demands	 that	 leaders	 supply	 honest	 answers	 to	
employee	questions	and	signal	their	accessibility.5	Accordingly,	effective	leaders	cre-
ate	a	climate	in	which	employees	feel	comfortable	approaching	their	managers.6

¶5	Library	leaders	can	create	and	nurture	the	culture	of	communication	within	
their	 libraries	 by	 offering	 an	 open-door	 policy,	 inviting	 library	 staff	 to	 drop	 by	
informally	to	propose	ideas	and	express	concerns.	In	order	to	foster	communica-
tion	and	credibility,	the	library	leader	must	truly	listen	to	the	library	staff	and	act	
accordingly,	having	been	informed	about	library	matters	by	employees	who	offer	
valuable	perspectives—or	who	can	at	least	vent	in	a	safe	place	where	concerns	will	
be	taken	seriously	and	discussed	appropriately.

¶6	Library	leaders	can	also	advance	the	library’s	culture	of	communication	by	
holding	regularly	scheduled	staff	meetings.	They	can	use	these	meetings	as	a	plat-
form	for	communicating	relevant	information	gleaned	from	law	school	adminis-
tration.	 Employees	 appreciate,	 and	 benefit	 from,	 being	“kept	 in	 the	 loop”	 about	
what	is	occurring	in	the	institution	beyond	the	library	walls.

¶7	Another	purpose	of	staff	meetings	is	to	enable	each	employee	to	communi-
cate	to	the	entire	library	the	nature	of	current	and	ongoing	projects	for	which	she	
is	responsible.	This	is	especially	important	in	bringing	together	all	departments	of	
the	 library,	 so	 that	 everyone	 can	 appreciate	 the	 reality	 that	 “the	 library”	 is	 an	
organic	whole	powered	by	individual	contributions	and	teamwork.	These	meetings	
can	 help	 heal	 the	 traditional	 rift	 between	 public	 and	 technical	 services.	 This,	 in	
itself,	is	an	invaluable	function	of	communication	within	the	context	of	the	group	
meeting.

¶8	For	any	of	this	to	function	effectively,	a	leader	must	demonstrate	competence
—or,	at	the	very	least,	be	perceived	to	be	competent.7	If	employees	feel	that	the	boss	
doesn’t	 know	 what	 they,	 the	 employees,	 are	 doing,	 confidence	 vanishes	 and	
attempts	to	communicate	are	moot.8	Good	leaders	must	also	communicate	their	
visions	 and	 values	 in	 order	 to	 create	 organizational	 excellence.9	 When	 they	 do,	

	 3.	 buRChell & Robin,	supra	note	1,	at	29.
	 4.	 Id.	at	30.
	 5.	 Id.
	 6.	 Id.	at	34.
	 7.	 Id.	at	38.
	 8.	 See id.
	 9.	 Id.	at	42.
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“employees	 feel	 both	 grounded	 in	 the	 heritage	 of	 the	 organization’s	 values	 and	
driven	to	achieve	the	operating	goals	of	the	present	moment.”10	Clearly,	employee	
buy-in	 is	 essential	 for	 successful	 implementation	 of	 an	 organization’s	 goals.	
Additionally,	 leaders	 must	 demonstrate	 integrity,	 reliability,	 and	 honesty,	 and	 be	
able	to	take	responsibility	when	events	fail	to	unfold	as	planned.	If	you	are	curious	
about	the	full	set	of	qualifications	for	developing	and	cultivating	credibility,	you	can	
consult	the	authors’	comprehensive	checklist	at	the	end	of	the	chapter.11	This	check-
list	constitutes	a	formidable	compendium	of	values	and	practices	to	which	admin-
istrators	should	aspire.

¶9	 In	 the	 library	 context,	 leaders	 can	establish	 their	 competence	by	 regularly	
visiting	every	department	in	the	library	and	conversing	with	library	staff	members.	
This	enables	library	leaders	to	understand	and	fully	appreciate	the	nature	of	indi-
vidual	 jobs	 and	 workflow,	 all	 of	 which	 enables	 them	 to	 competently	 oversee	 the	
library	as	a	whole.	In	addition,	it	enables	the	library	leader	to	intelligently	support	
and	advocate	for	library	staff	internally	and	externally	to	the	larger	institution.

¶10	Conjoined	with	credibility	is	respect,	the	authors’	second	major	focus.	It	is	
hardly	 surprising	 that	 respect	accompanies—indeed,	emanates	 from—credibility.	
Leaders	 may	 foster	 respect	 by	 clearly	 communicating	 goals	 and	 by	 providing	
employees	with	the	means	to	contribute	to	the	accomplishment	of	these	goals.	In	
short,	the	employee	“is	empowered	to	take	risks,	 innovate	and	create”	in	further-
ance	of	the	organization’s	goals,	“has	the	ability	to	make	choices	and	be	involved	
with	 meaningful	 work,”	 and	 is	“able	 to	 stretch	 herself,	 grow	 and	 develop	 in	 her	
career,	and	provide	substantive	value	back	to	the	organization.”12	Leaders	must	be	
sure	 to	 provide	 opportunities	 for	 professional	 development	 to	 support	 the	
employee	in	his	professional	growth.13	A	leader’s	collaboration	with,	and	caring	for,	
employees	 is	 the	 capstone	 of	 crafting	 respect.	 Concurrently,	 a	 respectful	 and	
respected	manager	will	create	a	pleasant	work	environment	and	a	genuine	under-
standing	that	employees	need	to	sustain	a	work-life	balance.	In	summation,	as	the	
chapter	checklist	emphasizes,	successful	leaders	provide	support,	caring,	and	a	col-
laborative	environment	in	their	workplaces.14

¶11	In	order	to	facilitate	a	culture	of	mutual	respect,	library	leaders	can	again	
meet	regularly	with	staff	members,	offering	a	forum	in	which	ideas	can	be	discussed	
in	the	presence,	and	for	the	benefit,	of	the	entire	library	team.	Additionally,	leaders	
can	promote	professional	development	opportunities	for	their	employees.	Leaders	
can	 suggest	 conferences,	 meetings,	 or	 training	 that	 might	 provide	 staff	 with	 the	
chance	 to	 learn	 more	 about	 their	 jobs	 and	 library	 operations,	 as	 well	 as	 afford	
employees	the	opportunity	to	meet	library	staff	from	other	venues.	Staff	develop-
ment	serves	to	energize	employees,	as	they	absorb	and	share	new	ideas	sparked	by	
their	 interactions	 with	 library	 workers	 from	 other	 institutions.	At	 the	 very	 least,	

	 10.	 Id.
	 11.	 Id.	at	51–52.
	 12.	 Id.	at	62.
	 13.	 Id.	at	65.
	 14.	 Id.	at	87–88.
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library	 leaders	 can	 generate	 mutual	 respect	 and	 appreciation	 by	 approving	 staff	
requests	for	conference	attendance	whenever	feasible	and	appropriate.

¶12	The	third	essential	value	for	leaders	to	cultivate	is	fairness.	Again,	this	fun-
damental	managerial	precept	demands	that	“[e]veryone	plays	by	the	same	rules.”15	
According	to	Burchell	and	Robin,	“Fairness	is	the	employees’	sense	that	a	level	play-
ing	 field	exists	with	regard	 to	decisions	 that	affect	 them.”16	Moreover,	 fairness	 is	
“equitable	and	impartial.”17	Fairness,	however	simple	and	intuitive	it	may	sound,	is	
by	 no	 means	 easily	 practiced.	 Not	 only	 must	 managers	 actively	 incorporate	 the	
notion	and	practice	of	fairness	in	the	workplace,	but	they	must	also	grapple	with	
the	reality	that	not	all	employees	are	created	equal—in	terms	of	duties,	responsi-
bilities,	and	job	requirements.18

¶13	I	am	sure	that	all	of	us	have	encountered	difficulties	when	the	delicate	topic	
of	 equality	 arises	 in	 our	 libraries.	 Burchell	 and	 Robin	 address	 this	 sort	 of	 issue	
head-on	 when	 they	 state	 that	“fair	 treatment	 does	 not	 mean	 equal	 treatment.”19	
They	continue	by	elaborating	that	“[i]f	it	did,	the	leader’s	job	would	be	a	lot	easier.	
Instead,	“decisions	must	be	made	 in	ways	 that	acknowledge	the	 individual	while	
honoring	 the	 organization	 as	 a	 whole	 (and	 the	 other	 people	 within	 it).”20	 Their	
solution	is	perhaps	not	readily	transferrable	to	our	academic	world.	To	us,	profit-
sharing	and	bonuses	are	phenomena	that	seem	to	occur	in	some	alternate	universe,	
certainly	not	in	the	library	(with	the	possible	exception	of	law	firm	libraries).	But	
we	can	employ	another	strategy	suggested	by	the	authors,	namely,	 the	reward	of	
membership.	They	understand	that	the	feeling	of	membership	in	an	organization	
can	be	quite	powerful.	Indeed,	“[m]embership	is	more	intangible	than	pay,	but	just	
as	 powerful.”21	 If	 employees	 are	 treated	 equitably	 and	 their	 value	 demonstrably	
recognized,	investment	in	the	organization’s	mission	and	goals	will	likely	follow.22

¶14	All	of	this	 is	a	tall	order	indeed,	but	the	authors	remind	us	that	fairness,	
involvement,	 and	 zero	 tolerance	 toward	 inequity	 will	 send	 a	 strong	 message	 to	
employees	that	they	are	valued	and	indispensable	contributors	to	the	overall	opti-
mal	operation	of	the	organization.23	Once	again,	at	chapter’s	end,	the	authors	prof-
fer	a	helpful	checklist	to	remind	us	to	implement	fairness	as	we	pursue	leadership	
roles	in	our	libraries	and,	hopefully,	institutions	as	a	whole.24

¶15	Next	in	our	armament	of	managerial	strategies	is	instilling	a	sense	of	pride	
in	our	employees.	Burchell	and	Robin	denote	this	as	“the	underlying	sense	of	pride	
that	employees	have	in	their	job,	team,	and	company.”25	How	can	managers	accom-
plish	this	seemingly	gargantuan	task?	The	authors	contend	that	employees	should	
feel	that	their	work	makes	a	difference	to	the	organization’s	achievements.	Personal	

	 15.	 Id.	at	97.
	 16.	 Id.
	 17.	 Id.
	 18.	 See id.	at	99.
	 19.	 Id.
	 20.	 Id.
	 21.	 Id.	at	104.
	 22.	 Id.
	 23.	 Id.	at	116–17.
	 24.	 Id.	at	119–20.
	 25.	 Id.	at	127.
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pride	in	one’s	job	is	the	key	to	engendering	teamwork.	After	all,	employees	“want	to	
feel	as	though	they	are	making	a	positive	impact	in	the	world.”26	Meaningful	work	
contributes	to	this	existential	goal.	Pride	involves	“employees’	belief	that	their	work	
has	special	meaning.”27	Employees	should	feel	that,	by	utilizing	their	special	skills,	
they	 are	 also	 making	 unique	 contributions	 to	 the	 organization	 and	 the	 world	 at	
large.28	When	employees	embrace	this	sense	of	investment,	they	will	make	certain	
that	they	get	the	job	done—and	done	well.29

¶16	How	do	leaders	fashion	such	pride	and	loyalty?	According	to	the	authors,	
leaders	should	“Build	Pride	at	Every	Turn,”	perhaps	by	sharing	lunch	with	employ-
ees,	or	by	publicizing	the	achievements	of	individuals.30	In	addition,	administrators	
can	“Support	a	Boundary-Less	Organization”	by	emphasizing	the	collective	good.31	
Consequently,	leaders	must	“set	the	tone”	so	that	the	personal	pride	of	employees	
may	be	realized.32	 If	you	 just	 think	“Google,”	you	will	understand	ways	 in	which	
personal	pride	can	be	cultivated	and	displayed	in	a	nurturing	workplace.	In	addi-
tion	to	its	marvelous	campus	and	free	employee	lunches,	Google	encourages	and	
values	employee	creativity.	After	all,	the	employees	are	the	true	masterminds	behind	
the	organization;	they	generate	the	ideas	and	products	for	which	Google	is	deserv-
edly	famous.	Google	employees	are	the	company,	and	they	take	great	pride	in	it.33

¶17	 Finally,	 the	 fifth,	 easily	 recognizable	 attribute	 in	 the	 authors’	 schema	 is	
camaraderie.	Burchell	and	Robin	summarize	camaraderie	as	the	sense	that	“[t]he	
people	here	are	great!”34	What,	more	precisely,	does	this	mean?	The	authors	describe	
it	in	this	way:	“In	great	workplaces,	people	believe	their	coworkers	see	them	as	com-
plete	individuals,	with	families	and	hobbies	and	passions	outside	of	work,”	saying	
that	employees	“see	themselves	as	one	large	team,	and	they	go	out	of	their	way	to	
cooperate	and	help.”35	The	leader’s	role	here	is	to	foster	the	relationships	that	lead	
to	camaraderie.	There	are	three	principal	components	to	this	task:	intimacy,	hospi-
tality,	 and	 community.	“Intimacy”	 suggests	 that	 coworkers	 feel	 that	 they	 can	 be	
genuine	and	dispense	with	false	workplace	personae.	When	a	cohort	is	cohesive,	it	
follows	that	coworkers	will	want	to	spend	time	together	and	to	celebrate	significant	
events.36	Leaders	can	contribute	to	this	camaraderie	by	celebrating	along	with	their	
employees.37

¶18	“Hospitality”	 is	 the	 next	 step	 in	 creating	 camaraderie	 in	 the	 workplace.	
Hospitality	consists	of	“friendliness	and	fun	in	the	work	environment.”38	Employees	

	 26.	 Id.	at	129.
	 27.	 Id.	at	131.
	 28.	 Id.
	 29.	 Id.	at	137.
	 30.	 Id.	at	145.
	 31.	 Id.	at	146.
	 32.	 Id.	at	147.
	 33.	 Id.	at	131.
	 34.	 Id.	at	155.
	 35.	 Id.
	 36.	 Id.	at	158
	 37.	 Id.	at	159.
	 38.	 Id.	at	162.
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should	enjoy	their	environment	and	feel	welcome	in	it.39	Administrators	can	facili-
tate	these	components	of	a	“Great	Place	to	Work”	by	providing	a	welcoming	orien-
tation	program	for	new	employees.40	Moreover,	managers	can	encourage	existing	
employees	to	welcome	new	colleagues	by	inviting	them	to	lunch	or	spending	extra	
time	with	them.41

¶19	To	create	and	extend	hospitality	in	the	context	of	the	law	library,	 leaders	
can	regularly	sponsor	informal	gatherings	in	the	library,	in	addition	to	conducting	
orientation	for	new	employees.	Light	breakfasts	and	lunches	promote	camaraderie,	
as	do	frequent	parties.	Library	leaders	can	encourage	celebrations	of	birthdays	and	
“fun”	holidays	such	as	Halloween	and	Mardi	Gras.	Gatherings	such	as	these	enable	
library	 employees	 and	 leaders	 to	 relax	 and	 enjoy	 one	 another’s	 company.	
Furthermore,	 such	get-togethers	promote	a	valuable	 sense	of	community,	which	
promulgates	employee	investment	in	the	library’s	and	institution’s	missions.

¶20	Finally,	a	sense	of	community	is	essential	in	a	desirable	workplace.	While	I	
am	not	altogether	certain	 that	 this	category	adds	anything	new	to	 the	argument	
advanced	thus	far,	the	authors	clearly	think	it	does,	and	so	they	explain	once	again	
the	nature	and	function	of	community.	They	insist	that	employees	“feel	a	broader	
sense	of	team,	and	that	everyone	is	working	together	to	create	a	great	product	or	
provide	 a	 great	 service.”42	 Leaders	 can	 encourage	 community	 by	 introducing	
employees	to	members	of	other	departments	within	the	organization,	and,	in	this	
way,	 provide	 a	 sense	 of	 the	 organic	 operation	 of	 the	 organization.43	“The	 more	
employees	understand	the	work	of	different	departments,	divisions,	and	locations,	
the	more	they	are	able	to	view	them	as	part	of	an	organization-wide	team,	instead	
of	 groups	 competing	 for	 resources	 and	 recognition.”44	 To	 encapsulate	 all	 of	 this	
managerial	 wisdom,	 Burchell	 and	 Robin	 again	 offer	 a	 useful	 checklist	 of	 imple-
mentation	strategies	to	assist	leaders	in	their	endeavors	to	transfer	these	skills	from	
the	page	to	the	organization	itself.45	As	previously	noted,	the	checklists	are	invalu-
able	because	they	distill	concepts	and	provide	practical	measures	for	administrative	
success.

¶21	Having	unpacked	the	precepts	set	forth	by	Burchell	and	Robin	in	The Great 
Workplace,	I	must	say	that	there	are	no	surprises	here.	As	appears	to	be	the	case	in	
many,	if	not	all,	management	books,	the	analysis	seems	to	be	a	function	of	com-
mon	 sense.	After	 all,	 what	 leader	 or	 employee	 would	 argue	 against	 the	 need	 for	
credibility,	respect,	fairness,	pride	in	doing	one’s	job	well,	and	camaraderie	in	well-
nigh	every	workplace?	But	the	devil	is	in	the	details,	and	what	Burchell	and	Robin	
manage	 to	do	brilliantly	 is	 to	draw	our	attention	 to	 the	 ideals	 toward	which	we	
should	 aspire,	 but	 also	 to	 some	 practical	 means	 of	 cultivating	 them	 in	 our	 own	
organizations—libraries.

	 39.	 Id.
	 40.	 Id.	at	164.
	 41.	 Id.
	 42.	 Id.	at	169–70.
	 43.	 Id.	at	168.
	 44.	 Id.	at	169–70.
	 45.	 Id.	at	174–75.
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¶22	At	the	very	least,	during	our	quest	for	nirvana,	we	can	take	practical	steps,	
such	as	spending	more	quality	time	with	our	professional	and	staff	colleagues,	per-
haps	by	providing	formal	recognition	of	their	accomplishments,	or,	better	still,	by	
offering	free	food!	We	can	also	easily	promote	enhanced	understanding	of	how	the	
overall	 library	 functions	and	what	we	might	do	collectively	 in	order	 to	augment	
that	functionality.	None	of	this	can	be	accomplished,	however,	without	deliberate	
and	consistent	understanding	of	our	goals	and	enlightened	behavior	contributing	
to	 their	 fruition.	 Library	 leaders,	 you	 have	 nothing	 to	 lose	 but	 personnel	
problems!
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Diversity Dialogues . . .

Challenging the Status Quo*

Raquel J. Gabriel**

Ms. Gabriel reflects on a recent article discussing the failure of the law librarian pro-
fession to affirmatively address the lack of diversity within its ranks. Despite overall 
efforts to diversify legal education and the practice of law, the continuing systemic 
inaction of the law librarian profession to address the lack of diversity among law 
librarians may pose a risk to the future relevancy of the profession within the larger 
changing world of the practice of law.

¶1	Alyssa	 Thurston’s	 recent	 article	 on	 diversity	 in	 law	 librarianship	 revisited	
several	reasons	for	the	continuing	lack	of	ethnic	diversity	in	the	profession.1	Many	
of	the	reasons	she	articulated	echoed	larger	problems	within	the	legal	profession.	
Unfortunately,	part	of	me	believes	 that	diversity	will	 continue	 to	be	an	ongoing	
struggle	for	the	foreseeable	future;	statistical	projections	do	not	indicate	any	sig-
nificant	 change	 in	 the	 number	 of	 diverse	 individuals	 entering	 the	 field	 of	 law	
librarianship.

¶2	I	suspect	that	much	of	what	Thurston	addressed	in	her	article	regarding	the	
lack	of	diversity	in	job	candidates,2	the	issues	faced	in	trying	to	establish	a	formal-
ized	diversity	 recruitment	program	within	AALL,3	and	several	other	 factors	 sur-
prised	 very	 few	 librarians	 of	 color.	 As	 I	 have	 noted	 before,	 there	 is	 no	 way	 to	
ascertain	precisely	how	many	law	librarians	of	color	there	are.4	While	academic	law	
librarians	overall	are	a	small	group,	significantly	smaller	is	the	number	of	librarians	
who	are	part	of	the	historically	designated	categories	classified	as	“minority”	librar-
ians.	For	example,	in	the	2011–2012	directory	of	members,	only	238	self-selected	
into	the	list	of	minority	librarians.5

	 *	 ©	Raquel	J.	Gabriel,	2013.	Thanks	to	Keith	Szczepanski	 for	his	research	assistance.	Special	
thanks	to	Douglas	Cox,	Yasmin	Sokkar	Harker,	Alex	Berrio	Matamoros,	and	Sarah	Shik	Lamdan	for	
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Librarianship in the Twenty-First Century,	104	law libR. J.	359,	2012	law libR. J.	27.
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¶3	There	is	no	denying	that	we	keep	coming	back	to	the	same	themes	that	were	
stated	so	openly	in	Thurston’s	article	and	that	have	been	discussed	for	more	than	a	
decade	by	others.6	There	has	not	been	a	substantial	shift	in	the	profession	reflecting	
the	larger	diversity	of	the	U.S.	population	as	a	whole.	I	agree	with	Thurston’s	assess-
ment	that	a	variety	of	factors	have	led	us	to	the	state	of	the	profession	as	it	is	today,	
and	perhaps	the	publication	of	her	article	may	reenergize	the	conversation	around	
diversity.	A	 frank	 discussion	 about	 how	 diversity	 could	 be	 improved	 within	 the	
profession	is	imperative,	and	a	conviction	to	commit	the	resources	to	address	the	
issue	by	the	AALL	would	be	a	welcome	accompaniment.

¶4	In	her	conclusion,	Thurston	touches	upon	the	idea	that	“[p]romoting	racial	
and	ethnic	diversity	in	law	librarianship	is	just	one	way	to	help	shape	the	profes-
sion’s	future.”7	I	would	add	that	diversity	should	not	only	be	promoted,	but	also	
incorporated	 into	 the	 foundation	 of	 values	 that	 AALL	 adopts	 going	 forward.	
Thurston’s	 article	 discussed	 racial	 and	 ethnic	 diversity,	 which	 can	 certainly	 help	
frame	the	conversation.	But	I	would	suggest	that	diversity	in	the	broadest	sense,	of	
including	minority	voices	of	all	types	that	are	not	defined	simply	by	singular	traits	
of	race	or	gender,	may	be	critical	to	shaping	the	future	of	the	profession	as	a	whole.

¶5	This	may	seem	a	radical	idea	to	some,	but	it	is	worthwhile	to	step	back	and	
consider	it	within	the	context	of	the	larger	state	of	affairs	in	the	United	States	in	
2013.	We	have	had	 the	groundbreaking	election—and	reelection—of	an	African	
American	President,	an	increasing	turn	toward	globalization	concerns	in	the	legal	
marketplace,	 recent	 economic	 hardships,	 and	 statistical	 evidence	 that	 the	 racial	
“minorities”	in	the	United	States	will	become	the	majority	within	a	generation.	All	
of	those	elements	have	certainly	played	a	part	in	refocusing	attention	on	diversity.	
Add	to	them	a	generation	of	Millennials	who	have	grown	up	with	the	concept	and	
language	of	diversity	as	part	of	their	everyday	lives,8	and	the	necessity	of	contend-
ing	with	issues	surrounding	acceptance	and	tolerance	of	individuals	from	a	variety	
of	backgrounds	becomes	clearer.

¶6	Besides	the	inevitable	change	of	the	future	workforce,	why	is	it	so	important	
that	 we	 push	 forward	 a	 broad	 idea	 of	 diversity?	 People	 tend	 naturally	 to	 drift	
toward	people	 they	 recognize,	or	 seek	out	 those	whom	they	may	have	gotten	 to	
know	through	personal	or	professional	activities.	But	absent	those	options,	people	
will	look	for	others	with	whom	they	have	something	in	common,	something	that	
they	can	see.	I	have	to	confess	that	it	is	a	bit	disheartening	to	walk	into	a	ballroom	
full	of	members	of	our	profession	and	to	see	very	 few	people	who	 look	 like	me.	
Having	people	there	who	look	similar	to	me,	even	if	I	don’t	know	them,	is	akin	to	
walking	into	the	ALL-SIS	reception,	where	I	know	that	everyone	present	is	involved	
in	academic	law	libraries.	Before	I	even	walk	into	the	reception	I	have	the	feeling	
that	 I	 am	 part	 of	 that	 group,	 based	 on	 where	 I	 work	 and	 how	 I	 have	 identified	

2013,	12:08	P.m.)	(on	file	with	author).	Thus,	self-selecting	minority	librarians	constitute	5.68%	of	
active	membership.
	 6.	 See, e.g.,	Joan	S.	Howland,	Diversity Deferred,	90	law libR. J.	561	(1998).
	 7.	 Thurston,	supra	note	1,	at	381,	¶	60.
	 8.	 See	Pew ReSeaRCh CenteR, millennialS: ConFident, ConneCted, oPen to Change	6–7	(Paul	
Taylor	 &	 Scott	 Keeter	 eds.,	 Feb.	 2010),	 available at	 http://www.pewsocialtrends.org/files/2010/10
/millennials-confident-connected-open-to-change.pdf.
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myself,	which	reassures	me	 that	 I	can	reach	out	and	 find	something	 in	common	
with	any	individual	there.

¶7	 More	 often,	 though,	 I	 walk	 into	 sessions	 and	 meetings	 at	 the	 Annual	
Meeting,	and	it	is	readily	apparent	how	few	librarians	of	color	there	are—a	distinct	
contrast	 with	 my	 experiences	 in	 my	 life	 outside	 of	 work.	 It	 is	 even	 more	 jarring	
when	 the	 Annual	 Meeting	 takes	 place	 in	 a	 city	 I	 know	 is	 diverse,	 such	 as	
Philadelphia—immediately	upon	entering	the	convention	center	I	have	a	very	real	
sense	that	diversity	stops	at	the	door.

¶8	With	one	exception,	everywhere	I	have	ever	worked	or	studied	prior	to	my	
current	place	of	employment	has	provided	this	same	experience.	The	exception	was	
the	historically	black	law	school	I	attended.	I	realized	a	few	months	into	the	pro-
gram	how	grateful	I	was	to	be	there.	With	a	critical	mass	of	minority	students,	there	
were	no	constant	reminders	that	I	was	different	from	everyone	else	in	class.	I	wasn’t	
always	censoring	myself	to	ensure	I	wasn’t	misunderstood,	or	fearful	that	I	might	
be.	It	didn’t	matter	that	the	shades	of	color	were	different	in	the	classroom;	what	
mattered	was	that	I	was	always	surrounded	by	them.	I	could	see	people	pursuing	a	
variety	of	interests	and	causes	that	fascinated	and	inspired	me,	which	was	especially	
crucial	because	I	had	had	limited	experience	with	lawyers	of	color.	Studying,	work-
ing,	and	connecting	with	so	many	folks	who	were	not	mirror	images	of	the	larger	
group	of	lawyers	I	saw	outside	of	the	school’s	walls	was	comforting	in	a	way	I	didn’t	
fully	understand	until	years	later.

¶9	By	seeing	what	other	persons	of	color	are	doing	in	their	lives	professionally,	
and	 perhaps	 also	 personally,	 to	 succeed	 in	 their	 chosen	 arenas	 gives	 others	 the	
impetus	to	explore	those	same	options.	It	is	certainly	not	a	phenomenon	unique	to	
minority	 communities,	 as	 every	 day	 each	 of	 us	 finds	 ourselves	 part	 of	 different	
groups	gathered	around	a	common	theme,	whether	it	is	based	on	a	social,	cultural,	
or	other	type	of	interest.

¶10	The	feeling	of	community	based	on	diversity	is	a	powerful	one	and	one	that	
I	hope	majority	librarians	and	the	profession	start	to	understand,	just	as	legal	edu-
cation	is	finally	starting	to	see	the	merits	of	diversity—if	for	no	other	reason	than	
that	the	globalization	of	the	practice	of	 law	demands	it.	In	addition,	the	growing	
minority,	which	within	a	generation	will	be	the	majority,	will	likely	force	a	recogni-
tion	of	the	power	of	the	nonwhite	population.

¶11	The	growing	interest	in	diversity	in	legal	education	is	reflected	in	the	estab-
lishment	 of	 initiatives	 aimed	 at	 increasing	 the	 number	 of	 minority	 candidates	
within	law	schools.9	Such	initiatives	will	likely	be	given	even	more	attention	in	the	
coming	decade	as	law	schools	try	to	recover	from	a	devastating	economic	downturn	
that	has	brought	 smaller	 class	 sizes	and	 increasing	 scrutiny	of	how	attorneys	are	
trained.10	Many	schools	will	rework	their	programs	to	increase	the	number	of	indi-

	 9.	 See	Thurston,	supra	note	1,	at	375,	¶	45.
	 10.	 Multiple	resources	discuss	the	current	state	of	legal	education	and	call	for	a	closer	examina-
tion	 in	 order	 to	 determine	 ways	 to	 reform	 it.	 See, e.g.,	 bRian z. tamanaha, Failing law SChoolS	
(2012);	Samuel	Estreicher,	The Roosevelt-Cardozo Way: The Case for Bar Eligibility After Two Years of 
Law School,	15	n.y.u. J. legiS. & Pub. Pol’y	599	(2012);	A.	Benjamin	Spencer,	The Law School Critique 
in Historical Perspective,	69	waSh. & lee l. Rev.	1949	(2012);	Ethan	Bronner,	Law Schools’ Applications 
Fall as Costs Rise and Jobs Are Cut,	n.y. timeS,	Jan.	30,	2013,	at	A1;	Ethan	Bronner,	Lawyers Call for 
Drastic Change in Educating New Lawyers,	n.y. timeS,	Feb.	10,	2013,	at	A11.
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viduals	coming	to	their	institution	and	to	address	criticisms	that	they	are	still	fail-
ing	to	 train	 lawyers	who	are	ready	to	practice	upon	graduation.	Law	schools	are	
also	being	expected	to	educate	students	about	jobs	that	exist	beyond	the	traditional	
niches	of	law	firms	or	government,	including	many	in	underserved	minority	com-
munities	with	a	tremendous	need	for	legal	services.	Law	schools	will	need	to	find	
new	and	more	effective	ways	to	recruit	and	train	minority	candidates,	as	such	can-
didates	may	not	attend	law	school	with	the	traditional	career	path	in	mind.

¶12	When	these	minority	students	arrive,	will	they	be	comfortable	coming	to	a	
library	where	no	one	they	see	looks	like	them?	Will	they	see	the	work	being	done	
by	a	librarian	and	consider	it	a	possible	option	as	a	career	if	the	traditional	practice	
of	 law	doesn’t	appeal	 to	 them?	In	my	work,	 I	have	noticed	 that	new	students	of	
color	will	often	approach	me	even	when	there	is	another	competent	librarian	on	
reference	duty.

¶13	Seeing	me	working	 in	 the	 library	gives	 these	 students	 someone	 they	can	
relate	to	because	I	look	like	them,	making	that	first	step	in	an	unfamiliar	process	
easier	to	take.	Once	a	relationship	has	been	established,	it	then	becomes	easier	to	
introduce	them	to	other	librarians	and	reassure	them	that	their	research	needs	can	
be	met	by	any	of	us.	 In	 that	 sense,	diversity	among	 librarians	helps	 to	build	 the	
value	of	 the	 library,	of	 the	 services	we	offer,	 and	of	 the	profession.	My	presence	
makes	it	possible	for	them	to	seek	assistance	from	someone	who	has	visible	com-
monalities	with	them,	reminds	them	of	a	potential	career	option,	and	reinforces	
our	profession’s	value	to	them	in	their	future	as	practicing	attorneys.

¶14	It	is	fairly	easy	to	visualize	the	negative	impressions	that	might	arise	about	
a	law	school	that	has	a	sizable	minority	student	population	and	no	faculty	mem-
bers	of	color.	For	those	of	us	who	teach	legal	research	either	formally	or	informally,	
I	believe	that	the	arguments	for	having	diverse	individuals	working	with	student	
populations	within	the	library	are	just	as	compelling	as	the	ones	that	justify	diver-
sity	among	the	larger	faculty,	or	within	the	legal	profession	as	a	whole.11

¶15	Given	the	current	increase	in	minority	populations	and	the	stagnant	efforts	
to	systemically	recruit	diverse	candidates	into	the	law	librarian	profession,	I	think	
our	 profession	 is	 in	 danger	 of	 ceasing	 to	 be	 relevant	 to	 future	 lawyers	 and	 law		
students	 who	 come	 from	 diverse	 backgrounds.	 Perhaps	 just	 as	 significantly,	 law	
librarians	may	come	to	be	viewed	negatively	by	their	institutions,	who	may	see	a	
library	that	does	not	reflect	 their	new	reality	 in	the	makeup	of	 its	staff	or	 in	the	
approach	it	takes	to	services.

¶16	If	there	is	one	maxim	I	have	tried	to	communicate	across	my	columns,	it	is	
that	the	value	that	embracing	diversity	can	add	to	the	workplace	is	not	simply	one	

	 11.	 Significant	legal	scholarship	exists	addressing	the	need	for	diversity	within	legal	education	
as	well	as	the	legal	profession.	See, e.g.,	Michelle	J.	Anderson,	Legal Education Reform, Diversity and 
Access to Justice,	61	RutgeRS l. Rev.	1011	(2009)	(discussing	the	“whiteness”	of	the	legal	profession	
and	 the	 efforts	 to	 address	 the	 issue	 at	 CUNY	 School	 of	 Law);	 Kevin	 R.	 Johnson,	 The Importance 
of Student and Faculty Diversity in Law School: One Dean’s Perspective,	96	 iowa l. Rev.	1549,	1550	
(2011)	 (“[D]iversity	 and	 excellence	 are	 inextricably	 interrelated,	 mutually	 reinforcing,	 and	 well	
worth	striving	for	by	any	law	school	worth	its	salt.”);	Sarah	E.	Redfield,	The Educational Pipeline to 
Law School—Too Broken and Too Narrow to Provide Diversity,	8	PieRCe l. Rev.	347	(2010);	Eli	Wald,	
A Primer on Diversity, Discrimination, and Equality in the Legal Profession, or Who Is Responsible for 
Pursuing Diversity and Why,	24	geo. J. legal ethiCS	1079	(2011).
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that	is	reflected	in	statistical	numbers,	and	it	is	not	just	a	goal	to	strive	for	because	
it	 is	politically	correct.	Rather,	diversity	 is	worth	pursuing	for	the	broad	range	of	
experiences,	ideas,	and	approaches	it	gives	a	group.	Thinking	about,	acknowledg-
ing,	and	applying	ideas	from	a	multitude	of	approaches	to	incorporating	diversity	
allows	us	to	gather	more	potential	solutions	to	a	problem,	opportunities	to	offer	a	
service,	or	ways	to	promote	the	intrinsic	worth	of	the	library	as	a	whole.	Discussions	
about	 how	 to	 include	 awareness	 about	 diversity	 do	 not	 just	 assist	 in	 managing	
diverse	candidates,	but	also	help	to	manage	all	individuals	in	a	manner	that	recog-
nizes	the	differences	and	strengths	of	each	employee.

¶17	Librarians	as	a	whole	frequently	bemoan	the	lack	of	respect	for	the	profes-
sion,	and	law	librarians	are	no	exception.	We	worry	about	whether	or	not	we	can	
survive	 layoffs	and	 the	movement	of	 services	overseas.	We	continue	 to	complain	
about	vendors,	decreasing	budgets,	and	increasing	responsibilities.	We	worry	about	
myriad	 future	possibilities	 and	constantly	 try	 to	 figure	out	how	we	can	be	more	
relevant	to	our	organizations.

¶18	I	suggest	that	we	turn	some	of	that	considerable	energy	to	a	problem	we	
have	known	about	for	decades	and	that	we	have	collectively	chosen	to	ignore	for	a	
long	time.	We	should	make	a	concerted	effort	to	improve	diversity	in	the	profes-
sion,	thereby	bringing	law	librarianship	into	line	with	what	legal	education	is	trying	
to	do	as	well.	We	should	embrace	 the	notion	 that	a	diversity	of	 ideas	within	 law	
librarianship,	 represented	 by	 individuals	 or	 groups	 or	 new	 ways	 of	 thinking,	 is	
healthy	to	the	profession	and,	in	fact,	needs	to	be	pursued	in	order	to	refresh	it.

¶19	As	the	practice	of	legal	education	changes,	we	should	demonstrate	that	we	
are	willing	to	change	as	well.	We	should	rewrite	traditional	definitions	of	what	a	law	
librarian	should	or	should	not	do	to	better	reflect	the	changing	demographics	of	
the	country	as	well	as	how	and	where	legal	services	may	be	needed,	and	we	should	
take	a	closer	 look	at	how	we	are	perceived	by	the	legal	profession	and	within	the	
overall	field	of	librarianship.

¶20	 For	 example,	 scholars	 in	 other	 professional	 fields	 have	 looked	 into	 why	
there	has	been	a	shortage	of	minorities	within	their	professions,	and	several	have	
found	that	the	ability	of	minority	students	to	identify	with	role	models	or	mentors	
who	look	like	them	has	a	positive	effect	on	students’	development.	In	turn,	this	may	
lead	students	to	consider	pursuing	a	particular	professional	field.12	These	types	of	
in-depth	reviews	by	scholars	show	an	approach	that	has	rarely	been	examined	with	
sustained	interest	within	the	law	librarianship	profession.

	 12.	 See, e.g.,	Matthew	W.	Kreuter	et	 al.,	Lessons Learned from a Decade of Focused Recruitment 
and Training to Develop Minority Public Health Professionals,	 101	 am. J. Pub. health	 S101	 (2011)	
(describing	the	results	of	a	ten-year	program	aimed	at	increasing	the	number	of	African	Americans	
in	the	public	health	field);	Jacqueline	Jordan	Levine,	Beyond Role Models: An Examination of Cultural 
Influences on the Pedagogical Perspectives of Black Teachers,	66	Peabody J. eduC.	51	(1989)	(arguing	that	
the	increase	of	at-risk	minority	students	is	directly	tied	to	the	decline	of	culturally	sensitive	minority	
teachers	who	serve	as	role	models	and	mentors);	Alice	Quiocho	&	Francisco	Rios,	The Power of Their 
Presence: Minority Group Teachers and Schooling,	70	Rev. oF eduC. ReS.	486	(2000);	Richard	M.	Suinn	
&	Evelinn	A.	Borrayo,	The Ethnicity Gap: The Past, Present and Future,	39	PRoF. PSyChol.	646	(2008)	
(discussing	 the	 low	 numbers	 of	 minorities	 in	 psychology	 and	 recommending	 actions	 to	 increase	
minority	representation	in	the	profession);	Ulrich	Boser,	Teacher Diversity Matters: A State-by-State 
Analysis of Teachers of Color,	CtR. FoR am. PRogReSS	(Nov.	9,	2011),	http://www.americanprogress.org
/issues/education/report/2011/11/09/10657/teacher-diversity-matters/.
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¶21	It	may	very	well	be	that	the	low	number	of	minority	librarians	within	the	
profession	as	a	whole	has	prevented	any	momentum	beyond	what	has	already	been	
discussed	in	bits	and	pieces	throughout	the	professional	literature	and	which	very	
often	repeats	the	same	refrain.	Or	it	could	be	that	without	sustained	financial	sup-
port	by	AALL	to	fund	exploration	of	ways	to	increase	minority	membership,	the	
advancements	that	can	be	achieved	are	severely	limited.

¶22	AALL	must	take	a	leadership	role	in	encouraging	the	type	of	scholarship	
that	 has	 been	 undertaken	 in	 other	 fields	 to	 examine	 how	 minority	 librarians	
entered	the	profession	and	what	factors	influenced	their	decisions.	It	would	be	use-
ful	 to	 know	 how	 many	 minority	 librarians	 hold	 middle	 or	 senior	 management	
positions	 at	 their	 organizations,	 and	 to	 compare	 their	 job	 descriptions,	 levels	 of	
compensation,	and	satisfaction	at	 their	place	of	employment.	 It	might	be	 just	as	
helpful	 to	 determine	 which	 factors	 minority	 librarians	 feel	 impede	 their	 profes-
sional	 growth	 at	 their	 place	 of	 employment,	 or	 within	 AALL.	 At	 the	 very	 least,	
AALL	 should	 take	 steps	 to	 determine	 how	 many	 members	 of	 minority	 groups	
belong	to	the	organization.	Doing	so	will	allow	AALL	to	establish	how	the	percent-
age	 of	 minority	 law	 librarians	 compares	 to	 the	 percentage	 of	 minorities	 in	 the	
library	profession	as	a	whole,	in	the	population	of	lawyers,	and	in	the	population	
of	law	students,	in	order	to	learn	how	large	a	gap	there	may	be	between	law	librar-
ians	and	other	groups.	All	of	these	factors	could	help	structure	potential	research	
for	future	scholars.	If	the	information	were	gathered	by	AALL,	this	would	also	sig-
nal	a	more	concrete	commitment	to	increasing	the	number	of	minority	librarians	
within	the	profession.

¶23	 Diversity	 is	 not	 something	 that	 should	 be	 vested	 in	 a	 single	 committee,	
advocated	for	in	a	few	papers,	or	symbolized	by	select	individuals.	It	is	more	than	
making	weak	periodic	attempts	to	revisit	it	in	various	ways	that	are	comfortable	for	
the	majority	simply	because	that	is	the	way	it	has	always	been	done.	An	approach	
to	diversity	and	an	active	recognition	of	 it	should	be	woven	throughout	how	we	
approach	staffing	or	working	within	our	organizations,	what	we	as	a	community	
make	 a	 priority,	 and	 how	 we	 recruit	 the	 next	 generation	 of	 law	 librarians.	 By	
understanding	that	a	worthwhile	goal	for	the	profession	is	to	promote	and	accept	
diversity	by	challenging	the	status	quo,	we	open	ourselves	 to	a	reexamination	of	
what	we	do,	why	we	do	it,	and	how	we	can	make	it	better.

¶24	Diversity,	as	I	mentioned	in	my	first	column,	is	a	collective	effort.13	I	am	
hoping	it	is	finally	time,	three	years	after	I	began	writing	this	column,	for	us	to	start	
moving.

	 13.	 Gabriel,	supra	note	4,	at	153,	¶	21.


