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Introduction

¶1 Does reliance on authors for the stewardship of unpublished materials cited in 
academic articles lessen the writers’ creditability and limit the ability of others to build 
on their work? If “advances in knowledge depend on the open flow of information,”1 
should the standard be that all unpublished sources cited in law reviews and journals be 
made available for review by readers and future researchers?

¶2 Several have argued that legal scholarship should be made more widely available 
because of its potential impact on society.2 Over the past decade, the open access move-
ment has encouraged more authors and journals to make legal scholarship freely avail-
able through open access journals and institutional repositories.3 At the same time, 
authors, journals, and librarians have taken conscious steps to ensure that sources cited 
within law journal articles, especially online materials and empirical data, are preserved 
and cited in ways that provide long-term access to these underlying sources.4

¶3 In many ways, the sources cited and relied upon to produce scholarship are as 
important as the articles themselves. Footnotes and citations provide authority and 
creditability, allow readers to both challenge the author’s assertions and draw their own 
conclusions, and provide a roadmap for further research exploration. Open scholarship 
and research benefit not just academics but also nonacademic consumers of legal schol-
arship, such as attorneys, judges, lawmakers, and the general public. 

 1. Nat’l Acad. Scis., Nat’l Acad. Eng’g & Inst. Med., Ensuring the Integrity, Accessibility, 
and Stewardship of Research Data in the Digital Age 5 (2009), https://doi.org/10.17226/12615 
[https://perma.cc/F9ZF-PZJ5].
 2. See Richard A. Danner, Applying the Access Principle in Law: The Responsibilities of the Legal 
Scholar, 35 Int’l J. Legal Info. 355, 357 (2007) (“In law, it can be argued as well that scholars have a 
particular responsibility to make their work available because of the impact of law on the daily lives of the 
public, and the influences of legal scholarship on those who make the laws.”); James M. Donovan & Carol 
A. Watson, Citation Advantage of Open Access Legal Scholarship, 103 Law Libr. J. 553, 558, 2011 Law Libr. 
J. 35, ¶ 14 (“It has been argued that the need to communicate legal information extends beyond the primary 
materials to include the articles of secondary scholarly commentary on those laws.”).
 3. See generally Jessica Litman, The Economics of Open Access Law Publishing, 10 Lewis & Clark 
L. Rev. 779 (2006) (discussing the economics of open access publishing and how it enhances the dis-
semination of research); Richard A. Danner, Kelly Leong & Wayne V. Miller, The Durham Statement Two 
Years Later: Open Access in the Law School Journal Environment, 103 Law Libr. J. 39, 2011 Law Libr. J. 
2 (discussing the current state of the Durham Statement, which called for the open access publication of 
law school journals); Donovan & Watson, supra note 2 (making the case that authors have responsibility 
to make their research available and outlining the case for how open access publishing increases citations 
to articles); Thomas W. Merrill, The Digital Revolution and the Future of Law Reviews, 99 Marq. L. Rev. 
1101 (2016) (discussing the impact of technology on law review publishing); Kincaid C. Brown, How Many 
Copies Are Enough Revisited: Open Access Legal Scholarship in the Time of Collection Budget Constraints, 111 
Law Libr. J. 551, 2019 Law Libr. J. 19 (studying the availability of law reviews in open access formats).
 4. For an overview of link rot and its impact on citing to digital publications, see Susan Lyons, 
Persistent Identification of Electronic Documents and the Future of Footnotes, 97 Law Libr. J. 681, 2005 
Law Libr. J. 42. For an overview on the need to make empirical data available for future researchers, 
see Benjamin J. Keele & Michelle Pearse, How Librarians Can Help Improve Law Journal Publishing, 104 
Law Libr. J. 383, 395–98, 2012 Law Libr. J. 28, ¶¶ 38–41; see also Nat’l Acad. Scis., supra note 1, at 70 
(“Limitations on the accessibility of data invariably retard, and can even block, the process of verifying the 
accuracy of those data.”).

https://doi.org/10.17226/12615
https://perma.cc/F9ZF-PZJ5]
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¶4 While significant steps have been taken to provide for more open research, one 
class of sources remains mostly unavailable to readers and researchers—unpublished 
sources that are kept “on file with” the author.5 There are many unpublished materials 
that are readily available, either because they are posted online or are held by institu-
tions such as museums, archives, or libraries that have established sets of practices and 
procedures for providing access to these materials. However, unpublished materials 
held by the author carry fewer chances of being available for readers and researchers. 

¶5 Both Eugene Volokh and Roger Alford have raised the issue of “on file with” cita-
tions and their negative impact on legal scholarship. In his 2006 article Law Reviews, the 
Internet, and Preventing and Correcting Errors, Volokh identified several issues with 
unpublished sources not being available for readers, and he outlined potential benefits 
of making these materials more easily accessible.6 Volokh argued that placing a source 
online would “avoid reader errors,” in that it would allow future readers to review the 
underlying source within its full context.7 In addition, Volokh believed that making 
these materials more accessible would hold the author to a higher standard, in that the 
author would have to be “totally candid in characterizing” research results because “any 
reader can easily check the sources and cry foul if the author’s summary of the source 
is biased or sloppy.”8 Similar to Volokh, Alford in his 2007 blog post, “On File With 
Author,” called it “absurd” that in “2006 alone, there were over 2,500 articles in the 
Westlaw JLR library that included this incredibly unhelpful reference.”9 While Volokh 
and Alford acknowledged that not every source would be appropriate to be placed 
online due to possible restrictions related to copyright, privacy, or confidentiality, they 
both concluded that the majority of these unpublished sources could be placed online, 
with journals taking on primary responsibility for managing online access.10

¶6 This article explores the issues and recommendations raised by Volokh and 
Alford and argues that journals should limit the use of “on file with” the author refer-
ences and that authors should deposit these materials with reliable stewards that will 
ensure their long-term preservation and accessibility.11 Moreover, journals should 
expect and require authors to provide either the unpublished source for posting or 
information on where the source is deposited. In exploring these issues, part 1 of this 

 5. Rule 17 of The Bluebook provides both examples of and rules for citing to unpublished materials 
that are commonly referenced in law review articles. The Bluebook: A Uniform System of Citation R. 
17.1–17.4, at 169–73 (Columbia L. Rev. Ass’n et al. eds., 21st ed. 2020).
 6. Eugene Volokh, Law Reviews, the Internet, and Preventing and Correcting Errors, 116 Yale L.J. 
Pocket Part 4 (2006), https://www.yalelawjournal.org/forum/law-reviews-the-internet-and-preventing 
-and-correcting-errors [https://perma.cc/4DCU-RBDV].
 7. Id.
 8. Id.
 9. Roger Alford, On File With Author, Opinio Juris (Dec. 11, 2007), http://opiniojuris.org/2007/11/12 
/on-file-with-author/ [https://perma.cc/W533-5SE7]. 
 10. Volokh, supra note 6; Alford, supra note 9.
 11. The term “accessibility” is used in this article as it is described by the National Academy of 
Sciences, in that accessibility “generally implies public access as well as availability to other researchers 
upon request. Accessibility does not necessarily imply free access, because providing access to data entails 
financial costs that must be met.” Nat’l Acad. Scis., supra note 1, at 26.

https://www.yalelawjournal.org/forum/law-reviews-the-internet-and-preventing
https://perma.cc/4DCU-RBDV]
http://opiniojuris.org/2007/11/12
https://perma.cc/W533-5SE7]
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article sets the stage by first looking at footnotes and their role in legal scholarship, the 
Bluebook’s approach to citing unpublished sources, and the use of “on file with” among 
the top law reviews and journals. Next, part 2 outlines the existing mechanisms to make 
these sources more accessible and the challenges journals face in doing so. Finally, part 
3 argues why accessibility alone is not enough. Instead, journals should deposit these 
materials with reliable stewards before publication, with law libraries being the best 
candidates to serve in this role. The goal of this article is to draw awareness to the use 
of “on file with” the author references and to provide a framework for making these 
materials more available at the time of an article’s publication. 

Footnotes and the Use of “On File With”

¶7 To understand the importance of making unpublished materials more readily 
available to all who wish to access them, one must first understand the purpose of foot-
notes in legal scholarship, the Bluebook’s role in setting expectations for authors and 
journals, and the prevalence of “on file with” citations throughout several major law 
reviews and journals.

The Role of Law Review Footnotes
¶8 Love them or hate them, footnotes are “an essential ingredient of legal 

scholarship.”12 Unlike other academic disciplines, most law reviews do not include a 
bibliography.13 Instead, law reviews contain footnotes, which provide bibliographic 
information on the sources consulted, additional background information on a topic, 
and substantive commentary that may not fit within the flow of an article’s main text. 
In many instances, a footnote may be more valuable than the sentence it references.14

¶9 Both the quantity and length of footnotes have been well researched and cri-
tiqued over the past several decades.15 Most notably, authors lament the need imposed 
on them by student editors to cite “even the most obvious fact,”16 which leaves authors 

 12. Cameron Stracher, Reading, Writing, and Citing: In Praise of Law Reviews, 52 N.Y.L. Sch. L. Rev. 
349, 363 (2007) (“Yes, footnotes are awkward; they take additional time to research and write and there 
are instances in which student editors insist upon them unthinkingly, but footnotes remain the essential 
ingredient of legal scholarship.”).
 13. Edd D. Wheeler, The Bottom Lines: Fifty Years of Legal Footnoting in Review, 72 Law Libr. J. 245, 
249 (1979) (“The legal cite must substitute at times for the bibliography, which is used characteristically in 
much of nonlegal scholarship.”).
 14. An example of this is a footnote that provides a survey of laws for a given topic. For an example of 
this type of footnote, see Brian P. Brancato, Blackjack or Bust: Personal Injury Suits on Riverboat Casinos, 19 
Tul. Mar. L.J. 133, 135 n.7 (1994) (citing to statutes in six states where riverboat gaming is legal).
 15. Much has been written about the disdain with footnotes and over footnoting; see, e.g., Larry A. 
DiMatteo, Human Capital and the Search for Originality, 16 Berkeley Bus. L.J. 267, 273 (2019) (discuss-
ing the very need to footnote and law reviews’ “abhorrence for non-sourced statements”); Lori McPherson, 
Law Review Articles Have Too Many Footnotes, 68 J. Legal Educ. 457, 458 n.1 (2019) (discussing the idea 
of no original thoughts); Joan Ames Magat, Bottomheavy: Legal Footnotes, 60 J. Legal Educ. 65, 82 (2010) 
(discussing the use of citations for concepts that are common knowledge).
 16. Richard A. Wise et al., Do Law Reviews Need Reform: A Survey of Law Professors, Student Editors, 
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and student editors with the general rule that “if in doubt, footnote.”17 Larry A. 
DiMatteo argues that the “penchant for complete attribution has led to the proliferation 
of footnotes”; the way to minimize the number of footnotes, he suggests, is to adopt a 
new paradigm “where the expert author should be recognized as an intendent source.”18 
Even if scholars, editors, and the legal community were to agree that law reviews use too 
many footnotes,19 one should not ignore that footnotes provide immense value to 
authors, readers, and future researchers.

¶10 For authors, footnotes properly attribute sources and establish a work’s accuracy 
and creditability. When citing a source, authors are attributing their findings to the 
ideas and the work of previous authors and researchers.20 This is not to say that there 
are no original thoughts,21 but the footnote’s role in conveying attribution does credit 
those who laid the foundations for an idea. In addition, footnotes provide authors with 
the all-important validation that they are speaking with both authority and credability. 
Since American law relies so heavily on precedent,22 it makes sense that any assertions 
made by authors must be “adequately anchored to or differentiated from existing prin-
ciples and theories.”23 As such, Edd Wheeler summarizes that authors “use the footnote 
to bolster the credibility of their arguments by demonstrating the full range of their 
research or by showing what their investigations have in common with the findings of 
authorities with recognized clout.”24 Thus, this “anxiety of authority,” as Michael 
Bacchus describes it, almost necessitates the need to cite everything to authorize 
authors’ work.25 In short, footnotes provide authors with the justification they need to 
express their new take or interpretation on a topic.

¶11 Even more important than the authority they provide to authors, footnotes are 
invaluable resources for readers and researchers. They ensure accuracy and serve as 
essential tools for further research. Unlike other academic disciplines, the majority of 
legal scholarship is published through student-edited journals26 and, as part of the pub-
lication process, student editors spend numerous hours combing through footnotes and 
checking the sources to ensure their accuracy.27 Thus, readers can feel confident that, at 
a minimum, someone has checked to see whether the source exists and, ideally, has 

Attorneys, and Judges, 59 Loy. L. Rev. 1, 17 (2013).
 17. Wheeler, supra note 13, at 246; see also Stracher, supra note 12, at 361–62.
 18. DiMatteo, supra note 15, at 273.
 19. See McPherson, supra note 15.
 20. Michael Bacchus, Strung Out: Legal Citation, the Bluebook, and the Anxiety of Authority, 151 U. 
Pa. L. Rev. 245, 254 (2002).
 21. McPherson, supra note 15, at 458 n.1 (2019).
 22. Clyde W. Summers, American Labor Law Scholarship—Some Comments, 23 Comp. Lab. L. & Pol’y 
J. 801, 801 (2002).
 23. Michelle M. Wu, Why Print and Electronic Resources Are Essential to the Academic Law Library, 97 
Law Libr. J. 233, 250, 2005 Law Libr. J. 14, ¶ 58.
 24. Wheeler, supra note 13, at 249.
 25. Bacchus, supra note 20, at 250, 269, 276.
 26. See id. at 273; Christian C. Day, The Case for Professionally Edited Law Reviews, 33 Ohio N.U. L. 
Rev. 563, 563 (2007); Brown, supra note 3, at 559, ¶ 24.
 27. Jonathan Mermin, Remaking Law Review, 56 Rutgers L. Rev. 603, 610 (2004).
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checked the substantive accuracy of the author’s statements.28 While students may or 
may not fully understand the authors’ arguments,29 they certainly have reviewed every 
source by the time articles are published. This, then, allows readers to test authors’ 
assessments and conclusions provided above the line by further examining the underly-
ing information below the line.30

¶12 In addition to serving as a mechanism to ensure that authors’ statements are 
accurate, footnotes also provide tools for further research on a topic. While some would 
argue that the number of footnotes, especially those that cover general background on 
a topic, are excessive and the main culprits for increasingly longer law review articles,31 
footnotes do provide readers with “pre-packaged research” on a topic.32 Joan Ames 
Magat characterizes footnotes as sources in themselves and explains that “a good, fat 
footnote is like standing at the library shelf with the book one seeks under one’s 
nose . . . .”33 In many ways, footnotes serve as a gateway for future researchers, both 
educating them on the evolution of a topic and serving as a snapshot in time of what 
authors considered to be the most “appropriate and convincing authority” on the 
topic.34

¶13 While footnotes play an integral role in legal scholarship, it’s the Bluebook that 
shapes and guides their use and sets the expectations for how materials should be cited 
within the footnotes.

The Bluebook and Unpublished Materials
¶14 The Bluebook holds itself out as the “definitive style guide for legal citation in 

the United States.”35 If properly cited, citation forms are “designed to provide the infor-
mation necessary to lead the reader directly to the specific items cited”; therefore, if a 
citation format is not contained within the pages of the Bluebook, then authors and 
editors are encouraged to “provide sufficient information to allow the reader to find the 
cited material quickly and easily.”36 While this article does not rehash the benefits and 

 28. Darby Dickerson, Citation Frustrations—and Solutions, 30 Stetson L. Rev. 477, 481 (2000).
 29. See Arthur Austin, Footnote Skulduggery and Other Bad Habits, 44 U. Mia. L. Rev. 1009, 1028–29 
(1990); Mermin, supra note 27, at 606.
 30. Austin, supra note 29, at 1012.
 31. Magat, supra note 15, at 98 (recommending that editors “[f]lag excess in the author’s draft. It’s 
tricky business to suggest trimming or deleting material after an author (or her research assistant) has 
gone to the trouble of composing lists of ‘see’ or ‘see also’ works and lengthy but unnecessary background 
or tangential notes.”); DiMatteo, supra note 15, at 300 (“A subset of the legal scholarship critique is that law 
professors write unnecessarily long and unhelpful law review articles. As noted earlier, articles are too long 
because they tend to engage in an internal dialogue with other papers, summarizing everything that has 
ever been said on a given topic by other law professors.”).
 32. John Doyle, The Law Reviews: Do Their Paths of Glory Lead but to the Grave?, 10 J. App. Prac. & 
Process 179, 190 (2009).
 33. Magat, supra note 15, at 71.
 34. Day, supra note 26, at 568.
 35. Bluebook, supra note 5, at 1; see also David J. S. Ziff, The Worst System of Citation Except for All 
the Others, 66 J. Legal Educ. 668, 670 (2017).
 36. Bluebook, supra note 5, at 1.
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drawbacks of such a voluminous set of standards, many argue that the strict adherence 
to these rules often increases the number of footnotes in an article.37

¶15 Regardless of whether you admire or disdain the detail provided within the 
Bluebook, it does provide authors, editors, and readers with a consistent set of rules that 
they can use to decipher the nature of a cited source and locate it or, at minimum, deter-
mine the next steps to take to locate the cited source. As the nature of sources evolves, 
the Bluebook adds and revises citation formats to stay current with sources that authors 
cite in legal scholarship.38

¶16 In 1991, the Bluebook’s 15th edition added many new citation forms for sources 
that were not previously covered.39 As part of these additions, the Bluebook provided a 
new rule for several types of commonly cited unpublished materials, including manu-
scripts, speeches, interviews, and letters.40 David E. B. Smith hoped that these addi-
tional rules for unpublished materials would remove the worry about citation format 
and allow editors to “focus on talking the author into sending a copy of that preciously 
obscure source to the law review so that it really is ‘on file.’”41 As this article discusses 
later, many important documents are still kept “on file with” authors instead of with 
journals or reliable stewards, such as libraries, museums, or archives.

¶17 The recently published 21st edition of the Bluebook includes citation formats for 
manuscripts (R. 17.2.1); dissertations and theses (R. 17.2.2); letters, memoranda, and 
press releases (R. 17.2.3); email correspondence and listserv postings (R. 17.2.4); inter-
views (R. 17.2.5); speeches and addresses (R. 17.2.6); and forthcoming publications (R. 
17.3).42 Rule 17.1 also covers sources that are kept on file with journals, university 
libraries, law libraries of the journal publications, and authors.43 Notably absent from 
Rule 17 is a recommendation for a preferred storage and archival location for these 
sources. Unlike Rule 18.2.1(d), which outlines that “archiving of internet sources is 
encouraged, but only when a reliable archival tool is available,”44 Rule 17.2 states simply 
that authors and editors should provide “if possible, information as to where the work 

 37. Wise et al., supra note 16, at 17 (“Law reviews slavishly adhere to Bluebook requirements, demand-
ing citations even for the most obvious fact, which stifles creativity and originality and encourages the 
piling on of footnotes that contain meaningless minutiae.”).
 38. An example of keeping up with the sources that authors cite is the addition of rules for citing to 
blogs under Rule 18 in the 18th edition of the Bluebook. The Bluebook: A Uniform System of Citation 
vi, R. 18.2.4, at 158 (Columbia L. Rev. Ass’n et al. eds., 18th ed. 2005).
 39. David E. B. Smith, Just When You Thought It Was Safe to Go Back Into the Bluebook: Notes on the 
Fifteenth Edition, 67 Chi.-Kent L. Rev. 275, 280 (1991); The Bluebook: A Uniform System of Citation 
(Columbia L. Rev. Ass’n et al. eds., 15th ed. 1991).
 40. Smith, supra note 39, at 281.
 41. Id.
 42. Bluebook, supra note 5, R. 17.2.1–17.3, at 169–72. Many of the unpublished sources that are 
covered under Rule 17 are materials that would not be readily available in print in most law libraries or 
accessible through general online subscription databases.
 43. Id. R. 17.1, at 169 (examples provided include “on file with the Columbia Law Review” for an 
unpublished manuscript, “on file with the Harvard University Library system” for a thesis, “on file with the 
Harvard Law School Library” for a memorandum, and “on file with the author” for an email correspon-
dence).
 44. Id. R.18.2.1(d), at 177.
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can be located.”45 Alford went so far as to recommend that the Bluebook authors should 
modify then Rule 17.1 to “encourage (or require) law journals to scan and place unpub-
lished documents online.”46 Setting aside several reasons for why a blanket rule may not 
be feasible for all sources, a stronger recommendation from the Bluebook could inspire 
a more uniform approach for how these unpublished materials are cited. Thus, journals 
and authors would be encouraged to take the necessary steps to preserve these sources 
in ways that would ensure long-term accessibility.

Use of “On File With” Among Journals
¶18 The last aspect of looking at footnotes and their use of the “on file with” refer-

ence is to see how prevalent these citations are in journals. In examining this use, I 
looked at journals overall but focused on four of the top student-edited law journals.47 
This approach allowed me to take a deeper dive into the diverging practices among 
these journals and shed further light on the need to adopt more consistent methods 
throughout legal scholarship. For both the overall and the journal-specific searches,48 I 
performed a series of searches using the advanced search function on Lexis and 
Westlaw to search across the footnotes of journals in their respective databases of law 
reviews and journals.49

 45. Id. R.17.2, at 169.
 46. Alford, supra note 9.
 47. The four journals reviewed were Columbia Law Review, Harvard Law Review, Stanford Law 
Review, and Yale Law Journal.
 48. This article presents the results of the searches in the tables that follow and provides informa-
tion on the search parameters used for the study in the footnotes. In addition, the results for the searches, 
including information not conveyed in the tables, is posted online so readers can review the results in more 
detail, replicate the findings, or perform additional analysis. See Austin Williams, Replication Data For: 
Search Results for On File With in Law Reviews and Journals, Harv. Dataverse (Mar. 21, 2021), https://
doi.org/10.7910/DVN/3NHNS2.
 49. Significant thought went into determining which platform would produce the results most use-
ful for this study. It is well documented that of the three primary vendors for electronic access to law 
reviews and journals, the coverage in Lexis is less than HeinOnline or Westlaw. See Shannon Furtak, Top 
100 Journals Comparison Across Multiple Legal Research Databases, HeinOnline Blog (July 13, 2016), 
https://home.heinonline.org/blog/2016/07/top-100-journals-comparison-across-multiple-legal-research 
-databases/ [https://perma.cc/3AAY-FUJA]. The Washington and Lee University School of Law Library 
uses Westlaw to compile and produce its W&L Law Journal Rankings. See Ranking Methodology, 
Wash. & Lee L.J. Rankings, https://managementtools4.wlu.edu/LawJournals/Default3.aspx [https://
perma.cc/3QSN-SLPA]. I chose to use both Lexis and Westlaw because Lexis displays more than 10,000 
results, while Westlaw does not return more than 10,000 results. See Shawn G. Nevers & Julie Graves 
Krishnaswami, The Shadow Code: Statutory Notes in the United States Code, 112 Law Libr. J. 213, 230–31 
n.116, 2020 Law Libr. J. 7, ¶ 36, n. 116 (“This brought back 10,000 results, which is Westlaw’s maximum, 
meaning that there were more than 10,000 cases corresponding to this result.”). I chose to search across 
Lexis and Westlaw instead of HeinOnline because both Lexis and Westlaw allow users to limit searches to 
only the text of the footnotes.

https://doi.org/10.7910/DVN/3NHNS2
https://doi.org/10.7910/DVN/3NHNS2
https://home.heinonline.org/blog/2016/07/top-100-journals-comparison-across-multiple-legal-research
https://perma.cc/3AAY-FUJA]
https://managementtools4.wlu.edu/LawJournals/Default3.aspx
https://perma.cc/3QSN-SLPA]
https://perma.cc/3QSN-SLPA]
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General Use Among All Journals
¶19 In my initial searches, I focused on documents50 published in the databases 

since January 1, 199251 that contained “on file with” or one of its two common itera-
tions, “on file in” or “on file at.” In Lexis, this search produced a total of 81,381 
documents,52 while in Westlaw this search produced over 10,000 documents.53 I also 
filtered the results for this search into two additional time periods: (1) January 1, 1992, 
to December 31, 2008; and (2) January 1, 2009, to September 19, 2020. Table 1 provides 
a full breakdown of the results.

Table 1. Initial searches in Lexis and Westlaw across all journals

Dates Any “on file”54  “on file” Author55 “on file” Journal56 “on file” Library57

LN WL LN WL LN WL LN WL

1/1/92–9/19/20 81,381 10,000+ 56,894 10,000+ 17,996 10,000+ 4,692 4,903

1/1/92–12/31/08 45,529 10,000+ 30,662 10,000+ 12,138 10,000+ 2,373 2,526

1/1/09–9/19/20 35,852 10,000+ 26,232 10,000+ 5,858 5,904 2,319 2,377

 50. This article uses “documents” to describe the results within these databases because the results 
include all pieces published by a journal, which includes articles, essays, notes, comments, and book 
reviews.
 51. The 15th edition of the Bluebook was published in 1991. See Bluebook, supra note 39. To account 
for its adoption by journals, I restricted my searches to after January 1, 1992.
 52. The search parameters used for Lexis were footnote(“on file with” or “on file in” or “on file 
at”) across the Lexis Law Reviews & Journals database. I then limited the results from January 1, 1992, to 
September 19, 2020.
 53. The search parameters used for Westlaw were FOOTNOTE(“on file with” or “on file in” or “on 
file at”) & DA(aft 12-31-1991 & bef 09-20-2020) across the Westlaw Law Reviews & Journals content 
page.
 54. The search parameters used for Lexis were footnote(“on file with” or “on file in” or “on file at”) 
across the Lexis Law Reviews & Journals database. I then limited the results for the three time periods. 
The search parameters used for Westlaw were FOOTNOTE(“on file with” or “on file in” or “on file at”) 
& DA(aft 12-31-1991 & bef 09-20-2020); FOOTNOTE(“on file with” or “on file in” or “on file at”) & 
DA(aft 12-31-1991 & bef 01-01-2009); and FOOTNOTE(“on file with” or “on file in” or “on file at”) & 
DA(aft 12-31-2008 & bef 09-20-2020) across the Westlaw Law Reviews & Journals content page.
 55. The search parameters used for Lexis were footnote(“on file with the author” or “on file with 
the authors” or “on file with author” or “on file with authors”) across the Lexis Law Reviews & Journals 
database. I then limited the results for the three time periods. The search parameters used for Westlaw 
were FOOTNOTE(“on file with the author” or “on file with the authors” or “on file with author” or 
“on file with authors”) & DA(aft 12-31-1991 & bef 09-20-2020); FOOTNOTE(“on file with the author” 
or “on file with the authors” or “on file with author” or “on file with authors”) & DA(aft 12-31-1991 
& bef 01-01-2009); and FOOTNOTE(“on file with the author” or “on file with the authors” or “on file 
with author” or “on file with authors”) & DA(aft 12-31-2008 & bef 09-20-2020) across the Westlaw Law 
Reviews & Journals content page.
 56. The search parameters used for Lexis were footnote((“on file” pre/10 journal) or (“on file” 
pre/10 review)) across the Lexis Law Reviews & Journals database. I then limited the results for the three 
time periods. The search parameters used for Westlaw were FOOTNOTE(“on file” +10 (journal or 
review)) & DA(aft 12-31-1991 & bef 09-20-2020); FOOTNOTE(“on file” +10 (journal or review)) & 
DA(aft 12-31-1991 & bef 01-01-2009); and FOOTNOTE(“on file” +10 (journal or review)) & DA(aft 
12-31-2008 & bef 09-20-2020) across the Westlaw Law Reviews & Journals content page.
 57. The search parameters used for Lexis were footnote (“on file” pre/10 library) across the Lexis 
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¶20 I selected January 1, 2009, as a dividing point for two reasons: (1) it was after 
both Volokh’s 2006 and Alford’s 2007 calls to reduce the use of “on file with” references 
in journal articles; and (2) it was after both the May 2008 vote by the Harvard Law 
School faculty to make their research articles “free and publicly available,”58 as well as 
the November 2008 meeting between several academic law library directors that 
resulted in the “Durham Statement on Open Access to Legal Scholarship.”59

¶21 In addition to searching across all documents for any “on file with” references, 
I ran searches distinguishing where sources were kept—with the author,60 a law review 
or journal, 61 or a library62—for the same time periods.63 The results of these searches 
also appear in table 1. Even with the possibility of overestimating the number of docu-
ments that included an “on file with” reference that was held by a journal or a library,64 
table 1 clearly shows that the practice of the author retaining stewardship over sources 
is a more common practice than these files being retained by the journal or a library.65

Law Reviews & Journals database. I then limited the results for the three time periods. The search param-
eters used for Westlaw were FOOTNOTE(“on file” +10 library) & DA(aft 12-31-1991 & bef 09-20-2020); 
FOOTNOTE(“on file” +10 library) & DA(aft 12-31-1991 & bef 01-01-2009); and FOOTNOTE(“on file” 
+10 library) & DA(aft 12-31-2008 & bef 09-20-2020) across the Westlaw Law Reviews & Journals content 
page.
 58. Athena Y. Jiang, Law School Adopts Open Access for Scholarship, Harv. Crimson (May 7, 2008), 
https://www.thecrimson.com/article/2008/5/7/law-school-adopts-open-access-for/#.X-tAbLOdubk.link 
[https://perma.cc/48QM-U55U]; Open Access and Scholarly Publishing, Harv. L. Sch., https://hls.harvard 
.edu/library/for-faculty/open-access-and-scholarly-publishing/ [https://perma.cc/PYH7-CXEP].
 59. Durham Statement on Open Access to Legal Scholarship, Goodson L. Libr., https://law.duke.edu 
/lib/durhamstatement [https://perma.cc/45VR-92AZ].
 60. For example, see the reference to an interview in footnote 23 that is kept on file with the authors in 
Jessica Mantel & Leah Fowler, A Qualitative Study of the Promises and Perils of Medical-Legal Partnerships, 
12 Ne. U. L. Rev. 186, 194 n.23 (2020).
 61. For example, see the reference to an email in footnote 35 that is kept on file with the Indiana Law 
Journal in Denise Gilman, To Loose the Bonds: The Deceptive Promise of Freedom from Pretrial Immigration 
Detention, 92 Ind. L.J. 157, 169 n.35 (2016).
 62. For example, see the reference to a Technical Conference Smart Grid Interoperability Standard 
Transcript Document in footnote 10 that is kept on file with the Harvard Law School Library in Joel B. 
Eisen, Smart Regulation and Federalism for the Smart Grid, 37 Harv. Env’t L. Rev. 1, 4 n.10 (2013).
 63. I purposely did not include searches for archives or museums because I consider them to be a 
reliable source for providing these types of materials to researchers.
 64. I ran two different searches for journals and libraries. For journals, I looked for either “journal” 
or “review” within 5 terms and 10 terms of “on file” in both Lexis and Westlaw. For libraries, I looked for 
“library” within 5 terms and 10 terms of “on file” in both Lexis and Westlaw. In both instances, the searches 
that looked for “on file” preceding by 5 terms of the desired keyword returned less results than those with 
“on file” preceding by 10 terms of the desired keyword. For purposes of comparison, I provided the results 
for within 10 terms in table 1 to be more encompassing, even though the results are likely to include 
some results that are not applicable. For example, the search for journals returned results where “journal” 
appeared at the beginning of a sentence immediately after the “on file” reference. See Barbara Hanson 
Nellermoe, 50 Years of Excellence: A History of the St. Mary’s Law Journal, 50 St. Mary’s L.J. 1, 109 n.548 
(2019).
 65. See supra tbl. 1.

https://www.thecrimson.com/article/2008/5/7/law-school-adopts-open-access-for/#.X-tAbLOdubk.link
https://perma.cc/48QM-U55U]
https://hls.harvard
https://perma.cc/PYH7-CXEP]
https://law.duke.edu
https://perma.cc/45VR-92AZ]
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¶22 As this article discusses later on in part 3,66 allowing the author to maintain 
stewardship over these sources does raise several concerns in terms of accessibility to 
future researchers and the long-term preservation of the underlying sources. It is for 
this reason that when exploring the practices of a smaller subset of journals, I focused 
on their use of “on file with” references that were kept with the author.

Use Among Top Journals 
¶23 To explore the practices of a smaller subset of journals, I ran similar searches as 

above, but also looked to see whether the journals had any underlying practices, poli-
cies, or resources related to unpublished materials. The four journals that I reviewed 
were Columbia Law Review, Harvard Law Review, Stanford Law Review, and Yale Law 
Journal. I chose these four journals because they were the same top four listed by both 
HeinOnline’s ScholarRank’s Top 250 Journals67 and the W&L Law Journal Rankings.68

¶24 By focusing on these four journals, I was hoping to get a better picture of how 
often journals used “on file with” references when compared to the number of docu-
ments published. In addition, I was hoping that this would shed light on whether jour-
nals were following different practices with unpublished materials. For these four 
journals, I specifically focused on their use of “on file with” references that were kept by 
the author. Tables 2, 3, and 4 provide the results for searches across the databases of law 
reviews and journals on Lexis and Westlaw for all documents published within the 
given time periods, documents with any “on file with” references, and documents with 
“on file with” the author references.

 66. See infra section discussing possible stewards—authors and original researchers.
 67. Law Journals—Most Cited, HeinOnline, https://heinonline.org/HOL/Index?collection=journals 
[https://perma.cc/MC6L-LYMS] (after arriving at the Law Journal Library landing page, click on “Most 
Cited” and then click on “ScholarRank’s Top 250 Journals” for the list of top journals. ScholarRank is cal-
culated “based on Bluebook citation analysis across all of the titles available in HeinOnline.”).
 68. Wash. & Lee L.J. Rankings, https://managementtools4.wlu.edu/LawJournals/Default.aspx 
[https://perma.cc/PE53-8MWB].

https://heinonline.org/HOL/Index?collection=journals
https://perma.cc/MC6L-LYMS]
https://managementtools4.wlu.edu/LawJournals/Default.aspx
https://perma.cc/PE53-8MWB]
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Table 2. All searches restricted from Jan. 1, 1992, to Sept. 19, 2020

Journals Total Docs69 Any “on file”70 % of “on file” w/n 
Total Docs71 

 “on file” Author72 % of “on file” author 
w/n Total Docs73

LN WL LN WL LN WL LN WL LN WL

Columbia Law Review 1,556 1,412 1,127 1,012 72.43% 71.67% 56 58 3.60% 4.11%

Harvard Law Review 3,910 3,583 690 687 17.65% 19.17% 83 77 2.12% 2.15%

Stanford Law Review 1,235 1,218 500 521 40.49% 42.78% 338 354 27.37% 29.06%

Yale Law Journal 2,187 1,628 732 670 33.47% 41.15% 610 565 27.89% 34.71%

 69. For each journal, I navigated to the database or content page for that individual journal and pulled 
all documents published between January 1, 1992, and September 19, 2020.
 70. The search parameters used for Lexis were footnote(“on file with” or “on file in” or “on file at”) 
across the Lexis Law Reviews & Journals database for each individual journal. I then limited the results from 
January 1, 1992, to September 19, 2020. The search parameters used for Westlaw were FOOTNOTE(“on 
file with” or “on file in” or “on file at”) & DA(aft 12-31-1991 & bef 09-20-2020) across the Westlaw Law 
Reviews & Journals content page for each individual journal.
 71. I calculated this by taking the number of results with any “on file” reference and dividing it by the 
total number of results for each journal in the given time period.
 72. The search parameters used for Lexis were footnote(“on file with the author” or “on file with 
the authors” or “on file with author” or “on file with authors”) across the Lexis Law Reviews & Journals 
database for each individual journal. I then limited the results from January 1, 1992, to September 19, 2020. 
The search parameters used for Westlaw were FOOTNOTE(“on file with the author” or “on file with the 
authors” or “on file with author” or “on file with authors”) & DA(aft 12-31-1991 & bef 09-20-2020) 
across the Westlaw Law Reviews & Journals content page for each individual journal.
 73. I calculated this by taking the number of results with any “on file” with the author reference and 
dividing it by the total number of results for each journal in the given time period.
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Table 3. All searches restricted from Jan 1. 1992 to Dec. 31, 2008

Journals Total Docs74 Any “on file”75 % of “on file” w/n 
Total Docs76 

 “on file” Author77 % of “on file” author 
w/n Total Docs78

LN WL LN WL LN WL LN WL LN WL

Columbia Law Review 873 889 536 549 61.40% 61.75% 48 50 5.50% 5.62%

Harvard Law Review 2,142 2,184 433 463 20.21% 21.20% 24 31 1.12% 1.42%

Stanford Law Review 872 860 352 368 40.37% 42.79% 198 210 22.71% 24.42%

Yale Law Journal 1,214 1,031 409 411 33.69% 39.86% 315 322 25.95% 31.23%

 74. For each journal, I navigated to the database or content page for that individual journal and pulled 
all documents published between January 1, 1992, and December 31, 2008.
 75. The search parameters used for Lexis were footnote(“on file with” or “on file in” or “on file at”) 
across the Lexis Law Reviews & Journals database for each individual journal. I then limited the results from 
January 1, 1992, to December 31, 2008. The search parameters used for Westlaw were FOOTNOTE(“on 
file with” or “on file in” or “on file at”) & DA(aft 12-31-1991 & bef 01-01-2009) across the Westlaw Law 
Reviews & Journals content page for each individual journal.
 76. I calculated this by taking the number of results with any “on file” reference and dividing it by the 
total number of results for each journal in the given time period.
 77. The search parameters used for Lexis were footnote(“on file with the author” or “on file with 
the authors” or “on file with author” or “on file with authors”) across the Lexis Law Reviews & Journals 
database for each individual journal. I then limited the results from January 1, 1992, to December 31, 2008. 
The search parameters used for Westlaw were FOOTNOTE(“on file with the author” or “on file with the 
authors” or “on file with author” or “on file with authors”) & DA(aft 12-31-1991 & bef 01-01-2009) 
across the Westlaw Law Reviews & Journals content page for each individual journal.
 78. I calculated this by taking the number of results with any “on file” with the author reference and 
dividing it by the total number of results for each journal in the given time period.
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Table 4. All searches restricted from Jan. 1, 2009, to Sept. 19, 2020

Journals Total Docs79 Any “on file”80 % of “on file” w/n 
Total Docs81 

 “on file” Author82 % of “on file” author 
w/n Total Docs83

LN WL LN WL LN WL LN WL LN WL

Columbia Law Review 683 523 591 463 86.53% 88.53% 8 8 1.17% 1.53%

Harvard Law Review 1,768 1,399 257 224 14.54% 16.01% 59 46 3.34% 3.29%

Stanford Law Review 363 358 148 153 40.77% 42.74% 140 144 38.57% 40.22%

Yale Law Journal 973 597 323 259 33.20% 43.38% 295 243 30.32% 40.70%

¶25 There are a number of observations based on the search results. First, there is a 
clear contrast between Columbia Law Review and Harvard Law Review when compared 
to Stanford Law Review and Yale Law Journal in regards to the number of documents 
that included at least one reference that was kept with the author.84 Second, while 
Columbia Law Review was the highest in terms of documents that contained an “on file 
with” reference, in both number (Lexis—1,127; Westlaw—1,012) and percentage of the 
documents (Lexis—1,127 out of 1,556, 72.43%; Westlaw—1,012 out of 1,412, 71.67%), 
it was the lowest in terms of the number of documents that contained an “on file with” 
the author reference (Lexis—56; Westlaw—58), and second lowest in terms of percent-
age of the total documents (Lexis—56 of 1,556, 3.60%; Westlaw—58 out of 1,412, 
4.11%).85 Finally, all but Columbia Law Review saw an increase in the percentage of 
documents that contained at least one “on file with” the author reference when compar-
ing the first observation period (January 1, 1992, to December 31, 2008) in table 3 to 
the second observation period (January 1, 2009, to September 19, 2020) in table 4.86 
This is significant because it is counter to what I expected, in that, with more resources 
available to make these materials accessible through other means, there was instead an 
increase in allowing authors to keep these materials in their possession. Without deeper 

 79. For each journal, I navigated to the database or content page for that individual journal and pulled 
all documents published between January 1, 2009, and September 19, 2020.
 80. The search parameters used for Lexis were footnote(“on file with” or “on file in” or “on file at”) 
across the Lexis Law Reviews & Journals database for each individual journal. I then limited the results from 
January 1, 2009, to September 19, 2020. The search parameters used for Westlaw were FOOTNOTE(“on 
file with” or “on file in” or “on file at”) & DA(aft 12-31-2008 & bef 09-20-2020) across the Westlaw Law 
Reviews & Journals content page for each individual journal.
 81. I calculated this by taking the number of results with any “on file” reference and dividing it by the 
total number of results for each journal in the given time period.
 82. The search parameters used for Lexis were footnote(“on file with the author” or “on file with 
the authors” or “on file with author” or “on file with authors”) across the Lexis Law Reviews & Journals 
database for each individual journal. I then limited the results from January 1, 2009, to September 19, 2020. 
The search parameters used for Westlaw were FOOTNOTE(“on file with the author” or “on file with the 
authors” or “on file with author” or “on file with authors”) & DA(aft 12-31-2008 & bef 09-20-2020) 
across the Westlaw Law Reviews & Journals content page for each individual journal.
 83. I calculated this by taking the number of results with any “on file” with the author reference and 
dividing it by the total number of results for each journal in the given time period.
 84. See supra tbl. 2.
 85. Id.
 86. See supra tbls. 3 & 4.
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study of the individual uses across all of the documents published since 199287 in these 
four journals or just the documents that contained an “on file with” the author 
reference,88 the initial reasons for the difference between these journals could be the 
nature of the articles that they published or the policies and resources employed by 
journals.

¶26 After looking at the number of instances between the four journals, I also 
wanted to determine whether there were specific policies, practices, or resources in 
place to handle unpublished materials. Yale Law Journal specifically sets out a policy 
related to unpublished resources in its style guide.89 Under S.R. 17: “On File with” in 
Yale Law Journal’s Volume 130 Style Guide, the policy states the following:

We do not store manuscripts. Accordingly, do not cite manuscripts as being “on file with the Yale 
Law Journal.” If a cited manuscript is available in a library or other public location, cite it as being 
on file at that location; otherwise, cite it as “on file with author(s).”90

This clarifies why Yale Law Journal published the most documents since 1992 that con-
tain at least one reference to a source that is maintained by the author.91 

¶27 Harvard Law Review, which had the lowest percentage of documents that con-
tained an “on file with” the author reference since 1992 (Lexis—83 out of 3,910 docu-
ments, 2.12%; Westlaw—77 out of 3,583 documents, 2.15%),92 looks to have taken 
advantage of a service to retain unpublished materials offered by the Harvard Law 
School Library’s Historical & Special Collections Department.93 When compared to the 
number of documents published since 1992 that contained an “on file with” reference 
(Lexis—690, Westlaw—687),94 a significant number of documents contained a refer-
ence that was kept “on file with” the Harvard Law School Library (Lexis—534; 
Westlaw—535).95 The Documents on File program allows student journals to deposit 

 87. In Lexis, 8,888 documents were published across the four journals between January 1, 1992, and 
September 19, 2020. See supra tbl. 2. In Westlaw, 7,841 documents were published across the four journals 
between January 1, 1992, and September 19, 2020. See id.
 88. In Lexis, 1,087 documents were published across the four journals between January 1, 1992, and 
September 19, 2020, that contained an “on file with” the author reference. See supra tbl. 2. In Westlaw, 1,054 
documents were published across the four journals between January 1, 1992, and September 19, 2020, that 
contained an “on file with” the author reference. See id.
 89. Yale L.J., Vol. 130 Style Guide 19, https://www.yalelawjournal.org/files/Volume130StyleGuide 
_gg1owczh.pdf [https://perma.cc/2N5U-CWNM].
 90. Id.
 91. See supra tbl. 2.
 92. Id.
 93. See Tools for Student Journals, Harv. L. Sch., https://hls.harvard.edu/dept/dos/student-journals 
/tools-for-student-journals/ [https://perma.cc/RPA2-5WE6]; Library Services to Journals for Fall 2020, 
Harv. L. Sch. Libr., https://guides.library.harvard.edu/law/journalservices20 [https://perma.cc/GCX9 
-34RN] (see information under the “Documents on File (Documents, Print)” subheading).
 94. See supra tbl. 2. The reference could be “on file with,” “on file in,” or “on file at.” 
 95. The search parameters used for Lexis were footnote (“on file with” pre/2 “Harvard Law School 
Library”) across the Lexis Law Reviews & Journals database for Harvard Law Review. I then limited 
the results from January 1, 1992, to September 19, 2020. The search parameters used for Westlaw were 
FOOTNOTE(“on file with” +2 “Harvard Law School Library”) & DA(aft 12-31-1991 & bef 09-20-2020) 
across the Westlaw Law Reviews & Journals content page for Harvard Law Review.

https://www.yalelawjournal.org/files/Volume130StyleGuide
https://perma.cc/2N5U-CWNM]
https://hls.harvard.edu/dept/dos/student-journals
https://perma.cc/RPA2-5WE6]
https://guides.library.harvard.edu/law/journalservices20
https://perma.cc/GCX9
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“unpublished, difficult to access, or ephemeral sources” that are cited by journals.96 
After depositing materials under this program, journals are able to note in the explana-
tory parenthetical that the materials are kept with the library.97 Of note, the Documents 
on File program accepts only documents that do not have “access restrictions” or are 
not available at “other libraries or archival repositories.”98 Moreover, any documents 
transferred to the library as part of this program “will be freely accessible to all patrons 
and subject to HSC Reading Room policies.”99

¶28 While not publicly posted, both Columbia Law Review and Stanford Law Review 
appear to be following a predetermined set of practices for how they maintain and cite 
unpublished materials. Columbia Law Review has clearly taken the stance that most 
unpublished materials will be maintained by the journal. When compared to the num-
ber of documents published by the journal since January 1, 1992, that contained at least 
one reference that was kept “on file with” (Lexis—1,217; Westlaw—1,012),100 a signifi-
cant number of documents contained a reference that was kept “on file with” the law 
review (Lexis—1,094; Westlaw—990).101 On the other hand, Stanford Law Review 
appears to have taken an approach more similar to Yale Law Journal, where the majority 
of unpublished materials are maintained by the author, with a few materials maintained 
by the journal. When compared to the number of documents published by Stanford 
Law Review since January 1, 1992, that contained at least one reference that was kept 
“on file with” (Lexis—500; Westlaw—521),102 a significant number of documents con-
tained a reference that was kept “on file with” the author (Lexis—338; Westlaw—354),103 
while far fewer during this time period contained a reference that was kept “on file with” 
the law review (Lexis—169; Westlaw—181).104

¶29 These four journals serve as an interesting case study for the different 
approaches they have taken to citing and maintaining unpublished materials. While 
Yale Law Journal and Stanford Law Review appear to rely more on the author to main-
tain stewardship over these materials, Harvard Law Review has relied on its institution’s 
law library to serve in this stewardship role, while Columbia Law Review relies on the 

 96. Tools for Student Journals, supra note 93.
 97. Library Services to Journals for Fall 2020, supra note 93.
 98. Id.
 99. Id.
 100. See supra tbl. 2. The reference could be “on file with,” “on file in,” or “on file at.”
 101. The search parameters used for Lexis were footnote(“on file with” pre/2 “Columbia Law 
Review”) across the Lexis Law Reviews & Journals database for Columbia Law Review. I then limited 
the results from January 1, 1992, to September 19, 2020. The search parameters used for Westlaw were 
FOOTNOTE(“on file with” +2 “Columbia Law Review”) & DA(aft 12-31-1991 & bef 09-20-2020) across 
the Westlaw Law Reviews & Journals content page for Columbia Law Review.
 102. See supra tbl. 2. The reference could be “on file with,” “on file in,” or “on file at.”
 103. Id.
 104. The search parameters used for Lexis were footnote(“on file with” pre/2 “Stanford Law 
Review”) across the Lexis Law Reviews & Journals database for Stanford Law Review. I then limited 
the results from January 1, 1992, to September 19, 2020. The search parameters used for Westlaw were 
FOOTNOTE(“on file with” +2 “Stanford Law Review”) & DA(aft 12-31-1991 & bef 09-20-2020) across 
the Westlaw Law Reviews & Journals content page for Stanford Law Review.
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journal itself to serve in this role. These four journals provide different examples for 
how student-edited journals are citing and, ultimately, providing access to the most 
common unpublished materials appearing within the articles they publish, such as 
unpublished manuscripts105 and emails.106 Each journal provides a different example of 
who ultimately should be responsible for making these unpublished materials accessible 
to future researchers and who should exercise long-term preservation of these materi-
als. Part 3 of this article will explore each of these types of stewards in further detail to 
determine which one is best placed to serve in this role.107

¶30 It should be noted that the results and examples above are simply meant to show 
that the use of the “on file with” reference is a common practice and, specifically, the use 
of “on file with” the author is used at such a rate that authors and journals should con-
sider whether it is appropriate for these materials to be preserved by the author. A more 
complete study would require pulling all of the footnotes for all of the journals and 
analyzing the total number of citations that are kept “on file with” to determine just how 
prevalent the use of this parenthetical is, how and when it is most commonly used, and 
the importance that the unpublished materials have in the authors’ overall arguments 
and conclusions.

 105. Unpublished manuscripts are common sources that are cited as “on file with.” While most 
journals cite a version that is available online by providing an SSRN or Perma.cc link, those that are not 
available online are either retained by the author, held by the journal, or deposited with the library. Stanford 
Law Review and Yale Law Journal tend to keep these materials on file with the author. For an example from 
Stanford Law Review, see David Ames et al., Due Process and Mass Adjudication: Crisis and Reform, 72 
Stan. L. Rev. 1, 26 n.165 (2020) (unpublished manuscript kept on file with the authors). For an example 
from Yale Law Journal, see Jonathan S. Gould, Law within Congress, 129 Yale L.J. 1946, 1957 n.30 (2020). 
Columbia Law Review tends to maintain unpublished manuscripts on file with the journal. For an example, 
see Daphna Renan, The President’s Two Bodies, 120 Colum. L. Rev. 1119, 1150 n.151 (2020) (unpublished 
manuscript is held on file with the Columbia Law Review). Harvard Law Review deposits most unpublished 
manuscripts with the Harvard Law School Library. For an example, see Emma Kaufman, The Prisoner 
Trade, 133 Harv. L. Rev. 1815, 1823 n.19 (2020) (unpublished manuscript is held on file with the Harvard 
Law School Library).
 106. Emails are another example of the different practices followed by these journals. While 
practice varies some between articles, Harvard Law Review appears to place most emails cited within their 
articles in their Documents on File program. For an example, see Alexandra Natapoff, Atwater and the 
Misdemeanor Carceral State, 133 Harv. L. Rev. F. 147, 147 n.7 (2020) (email from Mac Haas to author that 
is kept on file with the Harvard Law School Library). Columbia Law Review tends to keep emails on file 
with the journal. For an example, see Anne Joseph O’Connell, Actings, 120 Colum. L. Rev. 613, 714 n.547 
(2020) (email from Alan Morrison, Lerner Family Assoc. Dean, Pub. Interest & Pub. Serv. Law, Geo. Wash. 
L. Sch., to author that is held on file with the Columbia Law Review). Yale Law Journal follows the practice 
that emails are retained by the author. For an example, see Peter Damrosch, Public Rights of First Refusal, 
129 Yale L.J. 812, 843 n.147 (2020) (email from Fred Salvucci, former Sec’y of Transp. for Mass., that is 
held on file with the author). Stanford Law Review follows the same practice as Yale Law Journal and allows 
emails to remain on file with the author. For an example, see Bijal Shah, Executive (Agency) Administration, 
72 Stan. L. Rev. 641, 674 n.157 (email from Cary Coglianese, Prof., Univ. of Pa. L. Sch., to author that is 
held on file with the author).
 107. See infra section discussing possible stewards.
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Foundations for Change

¶31 In the next sections, this article summarizes the steps journals have taken over 
the past decade to make research more accessible for readers at the time of publication, 
lays out the mechanisms that authors and journals could employ to make unpublished 
materials more accessible for future readers, and then outlines the issues that authors 
and journals must consider before taking steps to make these resources available online.

Open Access Scholarship and Research
¶32 Making materials traditionally kept “on file with” the author more accessible at 

the time of publication continues the efforts taken over the last 15 years to move toward 
open access publications.108 As the “primary repositories of legal scholarship,”109 law 
reviews and journals serve a vital role in communicating the legal information needs of 
both academics and practitioners.110 Since 2008, when both the Harvard Law School 
faculty voted to make their scholarship available for free online and the directors of 
several major law libraries met to discuss what would become the “Durham Statement 
on Open Access to Legal Scholarship,” open access publishing of law journals has 
become the expectation instead of the exception.111 There has been such an increase in 
the number of journals published online since these two events that now many journals 
are published exclusively online.112 The open access movement has also spawned the 
creation of new online journal formats, such as supplements and companions.113 A 
study by Kincaid Brown between 2016 and 2018 found that “more than three-quarters 
of all law reviews and journal articles were current in open access and half of all law 
review historical content is available via open access.”114

¶33 At the same time that journal publications have become more immediately 
accessible, librarians and legal scholars have pushed for the sources cited within them 
to be preserved and made available for future access, review, and critique. The efforts to 
combat link rot and provide readers with access to an author’s underlying empirical 
research data serve as prime examples of how authors, journals, and libraries have 
worked together to make the articles themselves more accessible and provided the 
infrastructure to make the underlying research accessible at the time of publication.

 108. See Litman, supra note 3; Danner, Leong & Miller, supra note 3; Donovan & Watson, supra 
note 2; Merrill, supra note 3; Brown, supra note 3.
 109. Wise et al., supra note 16, at 3.
 110. DiMatteo, supra note 15, at 317.
 111. See John R. Beatty, Revisiting the Open Access Citation Advantage for Legal Scholarship, 111 
Law Libr. J. 573, 581, 2019 Law Libr. J. 20, ¶ 25; see also Donovan & Watson, supra note 2, at 554, ¶ 2.
 112. For a list of online-only journals, see the Wash. & Lee L.J. Rankings, supra note 68 (select 
“Online Only” in the Format field).
 113. Bradley Scott Shannon, Naming Online Law Review Supplements (or Whatever They Are 
Called), 165 U. Pa. L. Rev. Online 109, 109 (2017).
 114. Brown, supra note 3, at 553, ¶ 6.
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¶34 Ensuring that links and electronic documents referenced in footnotes are acces-
sible has long been a topic of discussion in Law Library Journal.115 In 2005, Susan Lyons 
noted that “[a]s readers we may value the sources more highly than the commentary. 
An article with dead sources is a dead end.”116 Likewise, in 2012, Benjamin Keele and 
Michelle Pearse stated that broken links are “at best, an annoyance for researchers who 
must find the resource through another access point. At worst, broken links undermine 
an article’s soundness by removing support for its assertations.”117

¶35 In many ways these dead sources are similar to “on file with” materials that are 
kept with the author. If a researcher is not able to track down the author or if the author 
did not retain the materials in a way that they could be shared, then the source is effec-
tively “dead.” Some approaches to resolving this issue have been to use web archiving 
services that preserve a copy of the website for long-term access or citing only stable 
URLs for documents contained within a platform that is built for long-term preserva-
tion.118 As this article discusses later, similar approaches could and should be taken for 
sources cited as “on file with” the author.

¶36 In addition to combating link rot, there has been a push for law journals to 
adopt similar publication standards as those used by technical and medical journals for 
articles that rely on empirical research data. As law journal authors have continued to 
incorporate interdisciplinary approaches to analyzing the law instead of purely doctri-
nal approaches,119 there has been a growing desire to ensure that data are not just pre-
served but also made available for future users.120 Without access to the underlying 
datasets for empirical projects, future researchers are not able to question or verify the 
accuracy of the study.121

¶37 In one notable instance highlighted by Michele Landis Dauber, the inability to 
access the underlying data used to support an article made it impossible to subject the 
underlying evidence of the piece to “different tests”; thus, no one could “dispute” the 
authors’ interpretation of the data.122 Not providing access to underlying research data 
both limits other researchers from subjecting the data to different tests and prevents 
researchers from determining whether the “original author has made some coding 
errors or controversial coding judgment calls.”123 While welcoming the trend toward 

 115. See generally Lyons, supra note 4 (a study of prevalence of broken links and the need for 
citing to persistent identifiers of electronic documents); Keele & Pearse, supra note 4 (as part of a series 
of recommendations for how librarians can support student journals, the authors dedicate a section to 
preventing link rot).
 116. Lyons, supra note 4, at 684, ¶ 10. Dead sources happen when uniform resource locators 
(URLs) become “dead” or “broken” links, meaning that the link provided no longer directs the reader to 
the cited resource, or when the underlying document linked to from the footnote no longer exists online. 
See id.
 117. Keele & Pearse, supra note 4, at 391, ¶ 27.
 118. Id. at 402, ¶ 47.
 119. Id. at 395, ¶ 38.
 120. Id. at 395–98, ¶¶ 38–41.
 121. Nat’l Acad. Scis., supra note 1, at 70.
 122. Michele Landis Dauber, The Big Muddy, 57 Stan. L. Rev. 1899, 1907–09 (2005).
 123. Volokh, supra note 6.
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more interdisciplinary scholarship, Dauber believed additional safeguards were needed 
to ensure empirical work was properly vetted.124

¶38 Authors, journals, and institutions have taken steps to make research data more 
accessible through online preservation tools. Harvard University’s Dataverse is a prime 
example of a service that authors and journals can use to store datasets for preservation 
and access.125 In addition, authors and journals can upload datasets to their institutions’ 
online repositories for the same purposes.126 One journal in particular, New York 
University Law Review, requires authors to provide datasets for publication on its web-
site to ensure “transparency and reproducibility in papers that use methodologies typi-
cally employed by the social sciences.”127

¶39 As exhibited above, if a footnote fails to provide a means to access its sources, 
then it fails also to meet its “basic function,” which is “to allow ‘the interested reader to 
test the conclusions of the writer and to verify the source of a challengeable statement.’”128 
As the next section lays out, the technology and infrastructure are now in place to make 
that happen for many unpublished materials.

Tools and Methods for Preservation and Access
¶40 Since Volokh’s and Alford’s calls for online posting of “on file with” materials,129 

significant tools and methods have been developed to support open access scholarship. 
These same tools could be used to preserve these materials in an online format and 
make them widely available to readers and researchers. As this article outlines below, it’s 
not enough that the technology is in place to make this happen. Authors and journals 
have to take deliberate steps to make these documents available prior to the final pub-
lication of the articles.

¶41 Online repositories provide stable, easy-to-use platforms that could easily sup-
port hosting “on file with” materials. In 2011, 30 law schools had institutional reposito-
ries.130 At the time of writing this article, 81 law schools maintained institutional 
repositories through the bepress Digital Commons platform.131 Platforms like bepress 

 124. Dauber, supra note 122, at 1913–14.
 125. Harv. Dataverse, https://dataverse.harvard.edu/ [https://perma.cc/Q6G5-T8YW]. The 
support page states that “Open to those outside of the Harvard Community, Dataverse allows researchers 
to set some restrictions on access to the data, terms of use, and provides a Digital Object Identifier (DOI), 
which is a stable and persistent identifier that can be used in citations to direct readers and future research-
ers to the data set.” Dataverse Support, Harv. Dataverse, https://support.dataverse.harvard.edu/ [https://
perma.cc/L8YX-F9MF]. For a discussion on Dataverse and similar services, see Keele & Pearse, supra note 
4, at 396–97, ¶¶ 40–41.
 126. Keele & Pearse, supra note 4, at 392–93, ¶ 30.
 127. Submissions, N.Y.U. L. Rev., https://www.nyulawreview.org/submissions/ [https://perma.cc/NL 
X2-E9NE] (unless an exception is made or the data are already published in the paper).
 128. Austin, supra note 29, at 1012 (quoting Carolyn O. Frost, The Use of Citations in Literary 
Research: A Preliminary Classification of Citation Functions, 49 Libr. Q. 399, 399 (1979)).
 129. See Volokh, supra note 6; Alford, supra note 9.
 130. Kincaid C. Brown, Law School Institutional Repositories: A Survey, 25 Trends Interactive 
21, 21 (2015).
 131. Law Schools, bepress, https://bepress.com/categories_wdc/law-schools/ [https://perma.cc/N5 

https://dataverse.harvard.edu/
https://perma.cc/Q6G5-T8YW]
https://support.dataverse.harvard.edu/
https://perma.cc/L8YX-F9MF]
https://perma.cc/L8YX-F9MF]
https://www.nyulawreview.org/submissions/
https://perma.cc/NL
https://bepress.com/categories_wdc/law-schools/
https://perma.cc/N5
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or DSpace allow users to upload materials to an online repository that assigns a unique 
identifier, reducing the chances of broken links or link rot compared to posting these 
materials on a standard website.132 Because so many journals now publish on these 
platforms, authors could post “on file with” materials right along with their articles. 
Platforms similar to Harvard’s Dataverse can host “on file with” materials separate from 
the journal’s publication platform. Dataverse’s use of digital object identifiers (DOI)133 
further reduces the likelihood of broken links and increases the odds that documents 
will be preserved online indefinitely. In addition, platforms for posting working papers 
and preprints like SSRN or LawArXiv also allow authors to post their own working 
papers and unpublished manuscripts, which they can then cite back to using a DOI or 
a persistent URL.134

¶42 In addition to online repositories, web archiving tools make it easy for authors, 
journals, and libraries to capture online content and preserve it for long-term use. 
Perma.cc in particular is a popular tool that many in the law field have embraced as a 
way to capture and thus preserve webpages and other online content.135 While com-
monly used for archiving webpages, Perma.cc can be employed in combination with 
online repositories. For example, an article author could cite the repository page for the 
cited document and also provide a Perma.cc link that includes a PDF version of the 
document.136 Posting the unpublished materials to a stable online platform, providing 

9B-HL4Y] (AccessLex and New England Law Library Consortium appear on the list but are not counted 
as part of the 81 law schools identified).
 132. Brown, supra note 3, at 562, ¶ 29; Keele & Pearse, supra note 4, at 392–93, ¶ 30.
 133. For an overview of DOIs, see Benjamin J. Keele, A Primer on Digital Object Identifiers for 
Law Librarians, 20 Trends L. Libr. Mgmt. & Tech. 35 (2010).
 134. See SSRN, https://www.ssrn.com/index.cfm/en/ [https://perma.cc/HK5E-L7FX]; LawArXiv,  
https://osf.io/preprints/lawarxiv [https://perma.cc/NN5Q-C5XT]; About, LawArXiv Info, http://
lawarxiv.info/about [https://perma.cc/KN62-QCSD]. During the original drafting of this article in the 
fall of 2020, LawArXiv was still accepting author submissions. As reported by Gary Price on InfoDocket, 
LawArXiv stopped accepting submissions at the beginning of 2021. Gary Price, Preprints: Statement on 
Why LawArXiv Is No Longer Accepting Submissions, InfoDocket (Feb. 2, 2021), https://www.infodocket.
com/2021/02/02/preprints-statement-on-why-lawarxiv-repository-is-no-longer-accepting-submissions/ 
[https://perma.cc/DU5Q-TERR]. I chose to continue to use LawArXiv as an example for this article for 
two reasons: (1) the possibility that it could be relaunched in the future; and (2) it provides an example of 
a nonprofit alternative to SSRN.
 135. About Perma.cc, Perma.cc, https://perma.cc/about [https://perma.cc/XH85-D5TS].
 136. Perma.cc allows users to upload an image or a PDF file if the standard capture method 
does not work. Perma Records & Links, Perma.cc, https://perma.cc/docs/perma-link-creation [https://
perma.cc/E85D-JBTE]. This allows authors to upload the unpublished resource that they are citing to 
in their articles. An example of this is found in Kate Klonick, The Facebook Oversight Board: Creating an 
Independent Institution to Adjudicate Online Free Expression, 129 Yale L.J. 2418, 2430 n.33 (2020) (the 
author cites to Automation in Moderation by Hannah Bloch-Wehba and provides both the SSRN link, 
https://ssrn.com/abstract=3521619, and a Perma.cc link, https://perma.cc/66NP-WE6Y, that provides the 
PDF of the document that was housed on SSRN). Simply providing a Perma.cc link to the SSRN page 
alone will preserve only the SSRN record, not the document itself. An example of this appears in Michael 
Coenen, Rules against Rulification, 124 Yale L.J. 644, 655 n.28 (2014) (the author cites to The Rule of Law 
as a Law of Law by Steven G. Calabresi & Gary Lawson and provides both the SSRN link, http://ssrn.com/
abstract=2412025, and a Perma.cc link, http://perma.cc/B7U5-TGVW, but the Perma.cc link captures only 
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the DOI or a persistent URL to the page, and then also providing a Perma.cc link to the 
PDF makes it more likely that these materials will be accessible online in some form.137

¶43 For materials that are sensitive in nature, the underlying methods used to make 
controlled digital lending possible could be an option for making these materials more 
accessible without the worries that the materials could be altered or duplicated.138 
Allowing researchers to gain access to and view an encrypted, protected document 
could provide the means necessary to review and critique the original author’s work 
without posting the materials for large-scale, simultaneous use.139 Using this method, 
authors or journals would need to ensure that a copy is digitized and retained in a for-
mat that could be shared with future researchers.

¶44 By uploading materials prior to publication, authors would be able to cite docu-
ments in their journal articles, which would allow readers to quickly access the files 
when reviewing the articles.140 Posting materials prior to publication provides many 
benefits, most notably a link that would be available in the published article. Not only 
would this make it easier for researchers to find original sources when reviewing the 
article, but it also means the link would show up in more places as legal research data-
bases post the article. 

¶45 While posting the materials prior to publication is ideal, other options would 
serve a similar purpose. Simply creating the landing page or a record on a platform like 
bepress or Dataverse would allow the author to provide the link in the article to where 
the materials will eventually reside after publication. The value of a platform like 
Dataverse is not just that it serves as a preservation tool and a way to provide stable and 
reliable access, but it also allows uploaders to restrict access to the data.141 A researcher 

the SSRN page).
 137. While not an unpublished document, for an example of a Perma.cc link that captures the 
PDF version of an article hosted on a bepress Digital Commons platform, see Austin Martin Williams, 
Researching Georgia Law (2015 Edition), 31 Ga. St. U. L. Rev. 741 (2015), https://readingroom.law.gsu 
.edu/gsulr/vol31/iss4/4 [https://perma.cc/7373-9V3N] (the Perma.cc link provided archives the entire 
article that was opened after clicking on the “Download” button on the article’s repository landing page). 
The bepress Legal Repository is marketed as a system that can host, among other things, working papers, 
preprints, and other unpublished materials. See FAQ for Authors, bepress Legal Repository, https://law 
.bepress.com/faq-authors.html [https://perma.cc/GHJ3-HR3P]. Depending on how the repository is struc-
tured and administered, this platform does provide authors and journals with opportunities for posting 
unpublished materials that can be archived in multiple ways.
 138. See generally David R. Hansen & Kyle K. Courtney, A White Paper on Controlled 
Digital Lending of Library Books (2018), https://doi.org/10.31228/osf.io/7fdyr (discussing the use of 
digital rights management (DRM) to prevent wholesale copying and distribution of materials scanned for 
controlled digital lending).
 139. Michelle M. Wu, Building a Collaborative Digital Collection: A Necessary Evolution in Libraries,  
103 Law Libr. J. 527, 535, 2011 Law Libr. J. 34, ¶ 27.
 140. An example of this is found in Maggie Wittlin, Lisa Larrimore Ouellette & Gregory N. 
Mandel, What Causes Polarization on IP Policy, 52 U.C. Davis L. Rev. 1193, 1217 n.121 (2018) (authors 
cited to the codebook where the results of their research could be found and linked to Dataverse using a 
DOI).
 141. Dataset + File Management, Dataverse Project, http://guides.dataverse.org/en/latest/user/data 
set-management.html# [https://perma.cc/9FQK-87Z2] (“When you restrict a file in Dataverse it cannot 
be downloaded unless permission has been granted.”).
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could post information initially to preserve it and then wait until a later time to make it 
available for review. This could be beneficial if the researcher is trying to use the data 
or a document for a subsequent publication, or could be useful if there is a moratorium 
on the publication of the information based on the nature of the materials. There are 
already a few examples in Dataverse of authors using it for interviews,142 to which an 
author might want to restrict access until after publication. Authors who wish to make 
their research available post-publication can still post the data to a platform like 
Dataverse after the fact.143 Posting after publication does create more friction for find-
ing the information, but it makes the information more readily available than simply 
letting it reside with the author.

¶46 Past calls were made to post underlying materials kept “on file with” the author 
online. In the years since then, more resources and systems have been put in place to 
ensure that these materials can be uploaded for long-term preservation and access. 
While the technology is in place to make these materials available online, authors and 
journals must first consider the following issues.

Issues to Consider
¶47 Both Volokh and Alford noted some exceptions to making everything available 

online.144 While the following list is hardly exclusive, this article focuses on issues from 
three different perspectives, with special attention given to those unpublished materials 
that are listed under Rule 17 in the Bluebook.145 First, this article explores the main chal-
lenges imposed by copyright law related to unpublished materials. Second, this article 
discusses challenges that may be put in place by the author and the sources of the infor-
mation, such as privacy and confidentiality. Finally, this article looks at the challenges 
imposed by the ever-changing nature of the technology that is used to preserve online 
materials. Taken together, these areas present both unique and overlapping challenges 
that authors, journals, and libraries must consider prior to developing a plan for posting 
materials online.

 142. See Oliver Taherzadeh, Interview Transcripts, Harv. Dataverse (Oct. 25, 2016), https://doi 
.org/10.7910/DVN/4C9KFK; Valerie Flax, Food Log In-Depth Interviews, Harv. Dataverse (Sept. 
30, 2020), https://doi.org/10.7910/DVN/SK6GWF; Vanessa Williamson, Transcripts of Read My Lips 
Interviews, Harv. Dataverse (Feb. 27, 2017), https://doi.org/10.7910/DVN/6WQIOY.
 143. Lisa Larrimore Ouellette posted the data for the article “Do Patents Disclose Useful 
Information?” after its publication. See Lisa Larrimore Ouellette, Do Patents Disclose Useful Information?, 
25 Harv. J.L. & Tech. 545 (2012) (the article); Lisa Ouellette, Data for “Do Patents Disclose Useful Infor-
mation?,” Harv. Dataverse (Oct. 24, 2018), https://doi.org/10.7910/DVN/GOC0FV (the data).
 144. Volokh, supra note 6 (“Naturally, there’ll need to be some exceptions for sources that pose 
potential privacy or copyright problems (e.g., interviews with sources who were promised anonymity, or 
drafts of unpublished articles).”); Alford, supra note 9 (“Subject to confidentiality or similar concerns, there 
is no reason that most unpublished documents cited in law review articles are not accessible to readers.”).
 145. Bluebook, supra note 5, R.17.1–17.4, at 169–73.

https://doi
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Copyright
¶48 Copyright law poses significant challenges when it comes to posting unpub-

lished manuscripts, working papers, dissertations and theses, and forthcoming publica-
tions online. These types of scholarly works may not be found online, and their 
copyright holders almost certainly are not the article authors. This means that article 
authors would be limited in the steps they could take in making these materials avail-
able through one of the solutions discussed above.146 While the source may very well be 
published in an accessible format in the future, either on an online repository or in 
print, future researchers might want access to the version used by the author.

¶49 One way to address this would be to engage with the authors of the cited works 
to see whether they would make such sources available through their own institutional 
repository or a platform for posting working papers and preprints like SSRN.147 This 
would then allow the article author to cite these documents using a DOI or a persistent 
URL, and then also potentially use Perma.cc to capture the PDF version of the docu-
ment in the web browser. One potential barrier to this could be where access to the 
preprint is restricted by the publisher.148 If the author of the cited work is not willing or 
able to post the entire unpublished work on the web for online linking and archiving, 
the article author could seek permission to engage in some limited scanning and post-
ing of the cited materials to an online repository or provide mediated access to single 
users at a time without providing the ability to download or copy the materials.

¶50 In cases where the author might be citing to older unpublished materials where 
the original author is not available to grant permission or the article author is not able 
to ascertain the actual author of the cited work,149 the author citing the work could 
potentially engage in the same limited scanning and posting of the cited materials, and 

 146. See supra section discussing tools and methods for preservation and access.
 147. See SSRN, supra note 134.
 148. While most publishers allow authors to post preprints, authors need to review their author’s 
agreement to determine what version they are allowed to post. The Help Center on ResearchGate notes that 
“[s]ome publishers let authors share copies of their preprints without restrictions, while others allow it, but 
with limitations. Because publishers and journals differ on what they allow, you should always check your 
licensing agreement or publisher conditions before you share any of your work.” Preprints, ResearchGate, 
https://explore.researchgate.net/display/support/Preprints [https://perma.cc/X9EW-UK4P]. Bonnie Swoger  
has noted that “[g]enerally speaking, publishers are more likely to be okay with authors posting cop-
ies of pre-print versus other manuscript versions. But each journal is different, and authors need to be 
aware of what they can do. The copyright transfer agreement is the best place to find this information.” 
Bonnie Swoger, Understanding Your Rights: Pre-prints, Post-prints and Publisher Versions, Sci. Am. (Dec. 
16, 2013), https://blogs.scientificamerican.com/information-culture/understanding-your-rights-pre-prints 
-post-prints-and-publisher-versions/ [https://perma.cc/J95R-B3DS]. Some publishers have detailed rules 
on their websites about what versions can be “self-archived” and when they can be posted to these platforms. 
For example, see Self-Archiving for Non-Open Access Books and Chapters, Palgrave, https://www.palgrave 
.com/gp/rights-permissions/our-policy-on-archiving-in-institutional-or-funding-body-reposit/6629030 
[https://perma.cc/4GR5-NX5E]; Wiley’s Self-Archiving Policy, Wiley, https://authorservices.wiley.com 
/author-resources/Journal-Authors/licensing/self-archiving.html [https://perma.cc/B3AB-MVWF].
 149. An example of this is grey literature. See generally Taryn L. Rucinski, The Elephant in the 
Room: Toward a Definition of Grey Legal Literature, 107 Law Libr. J. 543, 2015 Law Libr. J. 26 (providing 
an overview of grey literature and its application to legal resources).

https://explore.researchgate.net/display/support/Preprints
https://perma.cc/X9EW-UK4P]
https://blogs.scientificamerican.com/information-culture/understanding-your-rights-pre-prints
https://perma.cc/J95R-B3DS]
https://www.palgrave
https://perma.cc/4GR5-NX5E]
https://authorservices.wiley.com
https://perma.cc/B3AB-MVWF]
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include along with the posting a notice that the author of the cited work can contact a 
designated party to request that the materials be taken down.150 

¶51 While these options may not solve every situation, they could be a step toward 
making more of these unpublished materials accessible to researchers.

Privacy and Confidentiality
¶52 In addition to copyright concerns, privacy and confidentiality issues can arise, 

especially related to email correspondences, letters and memorandums, and 
interviews.

¶53 In terms of privacy, online posting of correspondences between parties, no mat-
ter the form, opens up the possibility that personal information might be shared with a 
wider audience. Email signatures, for example, commonly include email addresses, 
phone numbers, and physical addresses. Without redacting those details or restricting 
access in some way, anyone could access those means of personal identification. The 
same can be true with formal memorandums and letters exchanged between parties. In 
these situations, a possible solution might be to redact any personal information in the 
correspondences and post only information that researchers need to determine the 
authenticity of the document. Doing this would add to what some authors already do 
when they provide an explanatory parenthetical that includes either a direct quote from 
an email or letter or a summary of the information contained within the 
correspondence.151

¶54 Confidentiality is a related issue that comes up when citing some correspon-
dences and interviews. Here, an author could let the other parties know ahead of time 
that the communications will be posted online or made available as part of the publica-
tion of the article. Of course, parties may be less likely to participate if they know the 
information will be posted more widely, potentially creating a chilling effect on open 
exchanges with the researcher. Some authors specifically mention in their articles that 
they are providing anonymity or confidentiality for the interviewees to facilitate a “can-
did discussion.”152 Redacting some information and masking the names of the partici-
pants could be a way to still post the bulk of the information online for future review 
while maintaining anonymity. Masking the names of email correspondents153 and 

 150. For an example of this type of notice, see the rights field for A Growing Concern: Protecting 
the Food Supply in an Era of Pharmaceutical and Industrial Crops, Legal Info. Archive, https://lipa.access 
.preservica.com/uncategorized/IO_f8251e57-6c15-422c-95fa-e20f0620dd77/ [https://perma.cc/82PM 
-JM58] (“This work may be protected by copyright. If you are a copyright owner who objects to the preser-
vation of your work in this fashion, or if you believe that your copyright has been violated by the project’s 
efforts, please contact the Legal Information Archive.”).
 151. For examples of where an author provides a summary of information contained within a 
letter and an email, see Kaufman, supra note 105, at 1840 nn.153–54.
 152. See Diego A. Zambrano, The States’ Interest in Federal Procedure, 70 Stan. L. Rev. 1805, 1822  
n.84 (2018) (author states that “I granted the interviewees anonymity to facilitate candid discussion”); 
Abbe R. Gluck & Nicole Huberfeld, What Is Federalism in Healthcare For, 70 Stan. L. Rev. 1689, 1701 n.29 
(2018) (authors state that “[b]ecause many interviewees were sitting officials, or formerly sitting officials, 
we granted all of them confidentiality to allow for more candid discussion”).
 153. See Lisa Schultz Bressman & Abbe R. Gluck, Statutory Interpretation from the Inside—An 

https://lipa.access
https://perma.cc/82PM
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interviewees154 are steps that some authors have already taken when citing to these 
types of materials in articles. This same information could be redacted or masked in the 
full document so that future researchers would be able to review the bulk of the 
materials.

¶55 While there would be drawbacks to redacted versions of the materials, they 
would provide at least some level of proof of the authenticity of the source and allow a 
future researcher to review the source from a fresh perspective.155 Moreover, redacting 
personally identifiable information or confidential information may allow for letters 
and email correspondences to be digitized and placed online, either through a publicly 
available platform, or in a manner that could more easily facilitate the transfer of these 
materials in a controlled manner.

Ever-changing Technology and Long-Term Preservation
¶56 In addition to copyright, privacy, and confidentiality, another issue that must be 

addressed at the front end is how to take steps to ensure long-term preservation in light 
of ever-changing and evolving technology and preservation standards. In the case of 
materials in electronic formats, they are not “self-perpetuating” and therefore require a 
steward that will ensure that they are “actively backed up” and “consistently converted 
to current technologies.”156 Think of research from past decades that was kept on floppy 
disks.157 Without someone there to ensure the smooth transfer of these materials from 
one medium to another, most of the information would be inaccessible or lost to future 
researchers. The same can happen to materials posted online.

¶57 While there are standards in place for online archives and digital repositories,158 
many online repository platforms are propriety systems owned by commercial enter-
prises, meaning their long-term use is subject to the viability of the company and con-
tract negotiations between the company and the subscribing institution.159 It is therefore 

Empirical Study of Congressional Drafting, Delegation, and the Canons: Part II, 66 Stan. L. Rev. 725, 742 
n.31 (2014) (footnote 31 is cited as “E-mail from confidential respondent to author (Oct. 14, 2013) (on file 
with authors)”).
 154. See James M. Anderson & Paul Heaton, How Much Difference Does the Lawyer Make: The 
Effect of Defense Counsel on Murder Case Outcomes, 122 Yale L.J. 154, 161 n.17 (2012) (footnote 17 is cited 
as “Interview with Anonymous # 1 (Mar. 3, 2011) (notes on file with authors).”).
 155. An example of an online repository of resources that includes a number of redacted docu-
ments is the Foreign Intelligence Law Collection at Georgetown University Law Center. See Foreign Intel. 
L. Collection, Geo. Univ., https://repository.library.georgetown.edu/handle/10822/1052698 [https://perma 
.cc/4BXZ-4H9H].
 156. Wu, supra note 23, at 244, ¶ 37.
 157. Nat’l Acad. Scis., supra note 1, at 96–97.
 158. For a general overview of repository standards, see Ctr. Rsch. Librs., Trustworthy 
Repositories Audit & Certification: Criteria and Checklist (2007), https://www.crl.edu/sites 
/default/files/d6/attachments/pages/trac_0.pdf [https://perma.cc/G6GK-323B]; see also Levels of Levels 
of Digital Preservation, Nat’l Digital Stewardship Alliance, https://ndsa.org/publications/levels-of 
-digital-preservation/ [https://perma.cc/HU4A-XCR9].
 159. For general information on proprietary versus open source software, see Hillary Corbett 
et al., Choosing a Repository Platform: Open Source vs. Hosted Solutions, in Making Institutional 
Repositories Work (2016), https://scholarscompass.vcu.edu/libraries_pubs/33/ [https://perma.cc/WW9P 

https://repository.library.georgetown.edu/handle/10822/1052698
https://perma
https://www.crl.edu/sites
https://perma.cc/G6GK-323B]
https://ndsa.org/publications/levels-of
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imperative that someone has an exit strategy in place if the time comes that these mate-
rials need to be migrated to a new platform.

¶58 Even with an exit strategy, it is rare that online repositories are able to maintain 
the same persistent link when moving from one platform to another.160 In instances 
where uploaded materials are migrated from one platform to another, any link that is 
included within a published article might be broken, even if the author intended for that 
link to be the one that would lead to the long-term landing page for the materials. For 
that reason, it may be prudent to not only encourage users to post materials on stable 
platforms but also provide a Perma.cc link to the document so that future readers have 
a “double back-up” of the source.161 

¶59 To overcome limitations imposed by copyright, privacy, confidentiality, tech-
nology, and preservation standards, authors and journals should think about the steps 
they can take on the front end to make these materials more accessible to researchers. 
While no one perfect solution may work for all scenarios, certainly options are available 
to make more of these unpublished materials available online.

Stewardship of Unpublished Materials

¶60 The final aspect to look at when analyzing how to make these unpublished 
materials more accessible is to examine who can ensure the long-term accessibility of 
these materials. To realize the full value of the research on a topic, these underlining 
documents must be “accessible to the community of researchers and others who might 
be able to use them.”162 Simply scanning and uploading these materials to a webpage or 
storing them in a filing cabinet will not accomplish that goal. For true long-term acces-
sibility to happen, reliable stewardship must be in place for these resources.

¶61 In this part, this article defines what stewardship is and describes why it is 
essential to ensuring long-term accessibility of these materials. It then outlines the 
different parties that could play a role in serving as a reliable steward for these materi-
als and explains the advantages and the disadvantages of these parties serving in this 
role from the perspective of a future researcher. This article then proposes a model 

-ZYDT] (case study of two university libraries moving repository platforms); Ayla Stein & Santi Thompson, 
Taking Control: Identifying Motivations for Migrating Library Digital Asset Management Systems, D-Lib 
Mag., Sept.–Oct. 2015, https://doi.org/10.1045/september2015-stein (discussing the results from a survey 
that analyzed reasons for libraries migrating from one system to another, with most moving to open source 
platforms).
 160. This was the case when the materials in the former Chesapeake Project (now Legal 
Information Archive) were migrated from CONTENTdm to Preservica. See generally Caroline Hill, 
LIPA Signs as First Customer of New Preservica Consortia Offering, Legal Tech. (Jan. 24, 2018), https://
legaltechnology.com/lipa-signs-as-first-customer-of-new-preservica-consortia-offering/ [https://perma 
.cc/KWB7-2R39] (announcement for the Legal Information Preservation Alliance becoming a customer of 
Preservica); Jesse Lambertson, Shucking Metadata for the Sake of Preservation: A Tiny Case Study of Dublin 
Core, 43 Tech. Servs. L. Libr. 14 (2018), (discussing the migration of metadata from Qualified Dublin 
Core (CONTENTdm) to Simple Dublin Core (Preservica)).
 161. See supra notes 135–37 and accompanying text.
 162. Nat’l Acad. Scis., supra note 1, at 27, 95.

https://doi.org/10.1045/september2015-stein
https://legaltechnology.com/lipa-signs-as-first-customer-of-new-preservica-consortia-offering/
https://legaltechnology.com/lipa-signs-as-first-customer-of-new-preservica-consortia-offering/
https://perma
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that authors, journals, and libraries could implement to make these materials more 
accessible.

Reliable Stewardship Ensures Accessibility 
¶62 A truly accessible source—one readily available to future researchers upon 

request—is preserved for long-term use and is made available in a way that researchers 
can gain access to it.163 As already noted above,164 simply scanning and posting these 
materials on a website or storing them in repositories is not enough to ensure their 
long-term accessibility to researchers. Someone must also take steps to preserve these 
materials and add metadata so that future researchers will be able to access these mate-
rials.165 Metadata and appropriate finding tools will ensure that these materials can be 
“found easily, understood in context, and used appropriately.”166

¶63 In addition, stewardship requires someone who will curate and preserve these 
materials for as long as they remain useful for research or historical value.167 The stew-
ard must have the expertise and the time to account for format changes and move 
materials from one storage platform to another.168 For materials that are retained in 
print, stewards might look for ways to scan those materials—taking into account appro-
priate copyright, privacy, and confidentiality measures—to make them more accessible 
for researchers who are unable to view these materials in person.

¶64 Regardless of material type, those responsible for maintaining these files need 
to take active and ongoing roles in ensuring materials are accessible. Such a form of 
stewardship treats these resources as “vital components of the research infrastructure.”169

Possible Stewards
¶65 When considering who could serve as stewards for these materials, three pos-

sibilities seem most likely, based on current practices among student-edited journals: 
original researchers or authors (e.g., on file with author), journals (e.g., on file with 
Harvard Law Review), or research institutions, which would include academic law 
libraries (e.g., on file with the Harvard Law School Library).170 Each of these parties has 
an interest in preserving these materials. For authors, access to these materials allows 
them to show that they are speaking with authority and accuracy. For journals, access 
to these materials demonstrates that they are publishing articles that are backed by 
sound research methods. For research institutions and libraries, access to these materi-
als provides the fruit for future research endeavors and enhances their own stature 
within the academy.

 163. Id. at 26–27.
 164. See supra section discussing tools and methods for preservation and access.
 165. Nat’l Acad. Scis., supra note 1, at 27, 95.
 166. Id. at 95.
 167. Id. at 27, 95.
 168. Id. at 96–97.
 169. Id. at 27.
 170. Id. at 109.
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¶66 The duty to preserve and make these materials accessible cannot lie with only 
to one individual or entity. Authors have a duty to provide as much underlying research 
information to journals as possible, barring some of the issues already discussed above 
in part 2.171 Journals have a duty to hold authors accountable for providing this infor-
mation and push back on authors who are less than forthcoming with these materials. 
Research institutions and libraries have a duty to ensure that infrastructure, such as 
stable platforms and partnerships, is in place to not only capture and preserve valuable 
research information using appropriate methods, but also to migrate to new platforms 
when necessary to prolong the life of these materials.

¶67 Suitability for serving as a steward is analyzed here from two perspectives: (1) 
Does the party have the resources to both preserve these materials for long-term access 
and respond to future requests for access? (2) Does the party’s mission align with pres-
ervation and access? Ultimately, the party best suited to serve as a reliable steward is the 
one whose mission focuses on preservation and access, and the one that has the exper-
tise, know-how, and capability of providing long-term access to these materials.

Authors and Original Researchers
¶68 Since so many articles include citations to resources that are kept with authors, 

this group would seem like the easy choice to serve in this stewardship role. While 
authors should have the greatest stake in ensuring long-term access to their cited schol-
arly sources, they may not have a strong interest in taking on this task.172 At the end of 
an article or project, authors and researchers may move on to other projects with little 
interest in long-term preservation of the materials they used to complete their last 
project.173

¶69 Entrusting preservation to authors or original researchers makes it more likely 
that these materials will be left unorganized, degrade over time or, worse, be discard-
ed.174 Even with the best intentions, authors may simply not be equipped to ensure 
long-term preservation of materials because they lack the tools, the knowledge, or the 
time to implement best practices. A prime example of this is Roger Alford, who in writ-
ing his post about “on file with” materials took it upon himself to post source materials 
to a website instead of citing them as “on file with the author.”175 In his 2008 article titled 
“Arbitrating Human Rights,” Alford cited to three documents that he posted on his 
website.176 While Alford’s efforts were laudable, his results provide an excellent example 
of why preservation is so important. As of October 2020, these documents were no 
longer accessible through the links provided in the article nor on the website they were 

 171. See supra section discussing issues to consider.
 172. Nat’l Acad. Scis., supra note 1, at 99.
 173. Id.
 174. Id. at 96.
 175. Alford, supra note 9.
 176. See Roger P. Alford, Arbitrating Human Rights, 83 Notre Dame L. Rev. 505, 512 n.24, 513 
n.25, 526 n.102 (2008) (the documents in question were the Declaration of Christopher Greenwood (foot-
note 24), the Declaration of James Crawford (footnote 25), and a Demand for Arbitration and Statement of 
Claim in the ChevronTexaco Corp. v. Emresa Estatal del Ecuador case (footnote 102)).
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posted on, Opinio Juris.177 This further demonstrates the need to ensure that materials 
are appropriately stored and cited to in journal articles.

¶70 Taking aside the fact that authors would be tasked with the preservation of these 
materials, authors would also be on call to respond to individuals requesting access to 
these materials. Materials that are not made available online would need to be digitized 
or made available on demand. In addition, for those that are available online, authors 
would need to ensure continued maintenance of those materials or deal with issues that 
come with maintaining online resources, such as broken links or requests for materials 
that are in formats accessible for users with disabilities. Most authors would not have 
the time to process these requests, even if the total number of requests was small.

¶71 One issue that may arise when authors do not serve as stewards for these mate-
rials is the particular author relinquishing control of them to another party. Letting go 
of these materials could be hard for some authors because of the connection they feel 
with the materials. With correspondences and interviews, authors may not want to give 
up materials that they have spent significant time developing and gathering. Authors 
may feel, based on their own expertise and authority, that they are the only parties who 
would be truly invested in ensuring the long-term care of these materials. In these situ-
ations, stewards may be able to work with authors to allow them to retain the originals 
of certain materials, while maintaining electronic versions that are stored for preserva-
tion and access purposes. Thus authors could retain these materials for their own use 
while also making them available for other researchers.

Journals
¶72 As with authors, journals could be seen as candidates to serve as reliable stew-

ards. Many sources that are cited as “on file with” are kept with the journals of publica-
tion.178 Moreover, like authors, journals do have a stake in ensuring long-term access to 
the underlying sources that are used to produce the scholarship that they publish.

¶73 While staff size has been mentioned when critiquing student-edited journals,179 
the size of many student journals could provide them with the necessary staffing to 
both engage in large-scale preservation efforts and respond to post-publication requests 
for materials by future researchers. Because student-edited journals already perform a 
number of tasks and services for authors outside of what is provided by peer-reviewed 
journals, one could argue this is an additional service that they could take on that has 
the potential to provide additional value to legal scholarship.180

 177. While these are case file materials that could be found through alternative sources, this 
requires additional work on the part of the researcher after discovering that the documents are no longer 
available on the author’s website.
 178. See supra tbl. 1.
 179. See Richard A. Posner, Law Reviews, 46 Washburn L.J. 155, 156–57 (2006) (“The author, 
indeed, is likely to suffer, because the student editors, having a great deal of time to devote to each article 
because law journal staffs are so large, often torment the author with stylistic revisions.”).
 180. See id. at 156 (“The size of law review staffs enables them not only to check the author’s cita-
tions but also to make many substantive comments and also engage in line-by-line copyediting.”); Mermin, 
supra note 27, at 609 (outlining the five labors that students perform, including tracking down omitted 
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¶74 Through their own recommendations, both Volokh and Alford inferred that 
journals or a consortium of journals could develop a platform for uploading and pre-
serving content that is often kept “on file with” the author.181 As journals transition to 
more digital first publishing, this type of preservation of materials might integrate well 
with the changing nature of journal publishing. Journals that already publish on insti-
tutional repositories could use these same platforms to post these materials for future 
access. While there are benefits to allowing journals to take this on, there are several 
risks with entrusting them with the type of stewardship that is needed for these 
materials.

¶75 One of the main risks with entrusting student-edited journals with taking on 
sole stewardship over these materials is the nature of how student-edited journals are 
staffed. Student editorial boards turn over every year,182 which can lead to a lack of 
continuity and information sharing—both critical to ensuring that these materials are 
preserved for an appropriate length of time. Without proper administrative support and 
transition procedures in place, there is a risk that information will not be passed down 
between the editorial boards. This could cause numerous issues, with the worst being 
that materials are lost before being properly filed away. In addition, without having a 
defined set of procedures for dealing with requests for materials, there could be discrep-
ancies in the journal’s handling of these requests. The lack of consistency could lead to 
either rejecting legitimate requests from researchers or providing access to materials 
that may be protected by copyright or an agreement that restricts how someone can 
access the materials.

¶76 In addition to a lack of continuity, student-edited journals are not experts in 
long-term preservation methods. While more journals are moving their publications to 
institutional repositories,183 long-term preservation has not been the major driver of 
this movement. Instead, the call for open access publishing led to the push to publish 
journals online.184 Many journals have historically left the long-term preservation of 
their own published articles to vendors for online access and law libraries for print 
access.185

¶77 While journals may very well have a strong interest in ensuring that unpub-
lished materials are retained and made accessible, they may not be best suited to serve 
as stewards for these materials because of their turnover and inexperience with long-
term preservation needs and mechanisms.

citations and correcting citation forms).
 181. Volokh, supra note 6 (“To solve that problem, law reviews might put together a consor-
tium that would store all the items using URLs that are sure not to change (e.g., http://lawreview.org 
/yalelj/107/2431/sourcename.pdf).”); Alford, supra note 9 (“As a matter of course every law journal should 
eliminate as many “On File With Author” references and replace them with uploaded documents available 
to its readers with the new reference.”).
 182. See Wise et al., supra note 16, at 9; Keele & Pearse, supra note 4, at 403, ¶ 48; Stracher, supra 
note 12, at 363, 365; Day, supra note 26, at 573.
 183. Law Schools, supra note 131.
 184. See Beatty, supra note 111, at 581, ¶ 25; see also Donovan & Watson, supra note 2, at 554, ¶ 2.
 185. Keele & Pearse, supra note 4, at 390, ¶ 20.

http://lawreview.org
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Research Institutions and Libraries
¶78 Research institutions also have a stake in ensuring the long-term accessibility of 

these materials and could fill the stewardship role through their libraries. Maintaining 
long-term access to underlying research supports the credability of scholarship, which 
could further boost the reputation of the institution. Libraries are best positioned to 
take the lead on institutional stewardship because of their general purpose, mission, 
and noncommercial nature; their experience with long-term preservation tools and 
challenges; their staffing models; and their ability to navigate issues related to posting 
these types of materials online. All of these qualities enable law libraries to meet the 
requirements of knowing how to preserve these materials and to respond to future 
requests for access.

¶79 The very nature of libraries and their mission make them an ideal candidate to 
serve as stewards of these materials. As Michelle Wu has previously stated, “The core 
purpose of an academic law library is to serve the needs not only of today’s users but 
also tomorrow’s.”186 In doing such, libraries have always sought to preserve materials for 
“future users,” even at times when the very publishers of those materials were not 
expected to maintain a “permanent back stock of their publications.”187 If journals are 
not equipped to serve in this stewardship role, then it is incumbent upon law libraries 
to step in and take on this responsibility. Unlike private enterprises that have to factor 
in profits and the commercial value of maintaining these resources, law libraries are 
able to focus on the long-term needs of researchers.188

¶80 In addition, law libraries already possess the necessary expertise with the tools 
required to preserve and make these materials accessible through online platforms. Law 
libraries are keenly aware of the dangers imposed by link rot and the fleeting lifespan of 
resources that are posted on websites.189 In addition, libraries have taken the lead on 
developing, supporting, and promoting institutional repositories.190 In doing so, law 
libraries have provided platforms not just for student-edited open access journal publi-
cations191 but also for researchers to use to post materials and to cite using “consistently 

 186. Wu, supra note 23, at 235, ¶ 5.
 187. Danner, Leong & Miller, supra note 3, at 46, ¶ 24.
 188. Wu, supra note 139, at 544–45, ¶¶ 60–62.
 189. See generally Lyons, supra note 4 (a study of the prevalence of broken links and the need for 
citing to persistent identifiers of electronic documents); Keele & Pearse, supra note 4, at 391–93, ¶¶ 27–30 
(as part of a series of recommendations for how librarians can support student journals, the authors dedi-
cate a section to preventing link rot).
 190. See Carol A. Parker, Institutional Repositories and the Principle of Open Access: Changing the 
Way We Think about Legal Scholarship, 37 N.M. L. Rev. 431 (2007); James M. Donovan & Carol A. Watson, 
Will an Institutional Repository Hurt My SSRN Ranking: Calming the Faculty Fear, AALL Spectrum, Apr. 
2012, at 12; David Brian Holt & Erik Beck, Rethinking the Scholarly Legal Publishing Life Cycle, AALL 
Spectrum, May/June 2020, at 44; see also Nat’l Acad. Scis., supra note 1, at 103 (“Many repository efforts 
are led by university libraries, which have begun exploring the new issues posed by research data and other 
digital information as increasingly central components of the scholarly record.”).
 191. Brown, supra note 130, at 21.
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designed” links that are “less likely to change than URLs for academic or commercially 
hosted web sites.”192

¶81 Law libraries are also well placed to take on this role because of the continuous 
stewardship that they can provide compared to student-edited journals. The turnover 
of student editorial boards makes it unlikely that they would be able to effectively 
ensure that materials are made available at the outset and over the long term. To ensure 
that materials are available for long-term use, those serving as stewards must be pre-
pared to deal with format changes and new technologies.193 Law libraries do not experi-
ence the same level of turnover as student-edited journals and, as organizations that are 
built to preserve materials, have an interest in ensuring that steps are taken to facilitate 
knowledge transfer between departing and incoming employees. This continuity would 
further minimize issues from not properly backing up resources and transitioning them 
to new systems.194

¶82 Unlike journals and authors, law libraries are also best positioned to work 
through issues that come with potentially posting these materials online, most notably 
embargoes and copyright issues. Many sources that are kept “on file with” authors or 
journals may very well need to be embargoed for a period of time for privacy protec-
tions or to ensure that authors can benefit from their work. Some law libraries are adept 
at navigating these types of issues because they already deal with them on a regular basis 
related to special collections and archival materials. Librarians would be able to help 
student-edited journals navigate the complexities that surround publishing articles that 
contain references to embargoed sources and ensure that these materials are available 
at the end of the embargo period. Similar to how they handle other embargoed materi-
als, librarians could provide a landing page that includes information about the source, 
and then provide the full source on the same page at the end of the embargo 
period.195

¶83 Additionally, librarians are equipped to work through the copyright issues that 
could arise with providing online access to these materials.196 Many common “on file 
with” materials present issues in terms of making them available online, such as unpub-
lished manuscripts, working papers, dissertations, and theses. The questions of whether 
something can be digitized, whether it can be posted online for broader consumption, 
and what type of controlled access or digital rights management might be needed are 
all questions that librarians are better equipped to address than individual authors and 

 192. Keele & Pearse, supra note 4, at 392–93, ¶ 30.
 193. Wu, supra note 23, at 241–42, ¶¶ 26–28.
 194. Volokh, supra note 6.
 195. Georgetown Law Library embargos S.J.D. dissertations for three years before posting them 
on its institutional repository. Prior to posting a dissertation, the library creates a landing page for the 
dissertation in the repository that includes the name of the author, the subjects covered, and the abstract 
for the dissertation. For an example of a landing page for a dissertation that was not posted at the time of 
the drafting of this article, see Andrew Jensen Kerr, Essays on Culture, Art, and Authority (2020) (S.J.D. 
dissertation, Georgetown University Law Center), http://hdl.handle.net/10822/1061131 [https://perma.cc 
/S7CC-9R94].
 196. Keele & Pearse, supra note 4, at 402–03, ¶ 47.

http://hdl.handle.net/10822/1061131
https://perma.cc
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journals. Moreover, law libraries can address situations where rights holders act through 
takedown notices.

¶84 Even though law libraries are best placed to serve in this stewardship role, one 
has to wonder how they can take it on given the complexities of managing this on top 
of what continues to be a growing list of changing expectations, new responsibilities, 
and shrinking budgets and staff.197 Providing this type of support for journals and 
authors could be a long-term growth area for law libraries. As more materials are pub-
lished online, law libraries could pivot from supporting print materials and electronic 
databases to becoming active partners in the publication process.

¶85 The question that still remains is how preserving formerly “on file with” the 
author materials would work in practice.

Model for Ensuring Long-Term Accessibility
¶86 Having libraries serve as stewards for unpublished materials previously held “on 

file with” the author is easier said than done. How this could be implemented raises 
several questions about the range of resources and expertise among academic law 
libraries. Some libraries are better suited to take on this role because of their previous 
experience with special collections, archives, and digitization. This raises the question, 
then, of whether the library of the author or the library of the journal should serve as 
the steward of these materials. Without clear guidance, libraries could end up duplicat-
ing efforts or, worse, find themselves in a situation where no one takes responsibility. 
Without a clear path forward, authors, journals, and libraries may develop their own 
standards and workflows, which could ultimately lead to materials falling through the 
cracks. To get on the same page, authors, journals, and libraries must work together.

¶87 Regardless of whose library serves in this stewardship role, authors and journals 
must commit to a new set of expectations when it comes to citing to unpublished mate-
rials. First, authors must adhere to the principle that research should be as open as pos-
sible. This requires efforts on the front end, such as communicating with interviewees 
or authors of unpublished materials, to ensure that as much information as possible can 
be captured, preserved, and made accessible prior to publication. Second, all law jour-
nals must serve as gatekeepers and enforce standards similar to those used by journals 
with articles that include empirical research data.198 Journals should engage with 
authors during the editorial process to determine what steps can be taken to make “on 
file with” materials accessible. Journals could initially discuss such issues as copyright 
and privacy with librarians at their institutions, better positioning them to provide 

 197. See generally Taylor Fitchett et al., Law Library Budgets in Hard Times, 103 Law Libr. J. 91, 
2011 Law Libr. J. 5 (discussing library budgets in the post financial crisis); Ursual Gorham & Paul T. Jaeger, 
The Law School Library or the Library at the Law School: How Lessons from Other Types of Libraries Can 
Inform the Evolution of the Academic Law Library in the Digital Age, 109 Law Libr. J. 51, 2017 Law Libr. J. 
2 (discussing the challenges that libraries face, including budget and staffing cuts); Lynne F. Maxwell, The 
Emperor’s New Law Library: The Decline and Fall of Academic Law Libraries or a New Chapter, 44 Rutgers 
L. Rec. 46 (2016–2017) (discussing library budgets, staffing, and new services).
 198. See supra notes 119–27 and accompanying text.
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authors with suitable options early in the process. Both authors and journals taking 
these steps improve the chances that materials will be available for preservation and 
made accessible prior to the publication of an article. The only remaining piece is how 
to capture and preserve these materials in a way that will lead to long-term accessibility 
by future researchers.

¶88 When determining which library will serve the stewardship role, there are clear 
advantages and disadvantages for either the library of the author or the library of the 
journal. First, the library of the author has the advantage of already working quite 
closely with the author during the research process. This would allow the library to 
engage with the author at the beginning of the process and to provide options for mak-
ing the materials accessible prior to the submission of the article for publication. 
Second, depending on the level of research support the library provides to the author, 
library staff may have already digitized the materials during the research process, short-
ening the efforts needed to post these materials online. Third, where the author writes 
on similar topics, the library has the ability to connect materials from multiple papers, 
potentially building a more useful database for researchers. Finally, if the author does 
hold onto the original unpublished materials, it would be easier for the library to engage 
with the author if for some reason duplicates or electronic versions were somehow lost 
or destroyed.

¶89 While relying on the library of the author has its advantages, it also has several 
critical disadvantages. First, given how long it takes for articles to be published, it is 
possible for an author to move during the writing of the article or the publication of it. 
This could create confusion over which library would be expected to support preserva-
tion and accessibility efforts. Second, not all journal article authors come from aca-
demic institutions that are supported by a law library. Law journal articles are written 
by a variety of authors, including practitioners and judges. Finally, as already stated, not 
all institutions possess the in-house expertise to support the authors, nor do they have 
the resources to maintain such files.

¶90 The library of the journal also presents several advantages and disadvantages. 
The first advantage is the strong relationship between the library and the journal. The 
library could provide a process by which the journal can preserve and maintain materi-
als for future reference, similar to the service offered by Harvard Law.199 Second, by 
working with its home library, an individual journal would be able to follow a consistent 
set of practices, so frequent readers of the same publication would become familiar with 
how to locate materials cited within these journals. Third, because of the close relation-
ship between the journal and its home library, the journal would be better placed to not 
only navigate content migration but also add in features to its publications such that 
readers are notified of new ways to access content previously cited in an individual 
journal article.200 Finally, if all journals adopted the same approach, then duplication 
would be limited, as the repository would be clear in every circumstance.

 199. See supra notes 93–99 and accompanying text.
 200. Similar to Volokh’s proposal to put “an author’s correction on a separate web page” to create 



128 LAW LIBRARY JOURNAL Vol. 114:2  [2022-5]

¶91 In spite of the advantages of relying on the library of the journal, there are some 
notable disadvantages. First, relying on the library of the journal could mean missing 
materials with certain restrictions because the library was not engaged at the front end 
of the research process. Second, as with library of the author, the library of the journal 
may also lack the resources and expertise to perform the necessary stewardship 
functions.

¶92 With no perfect solution in sight, what could be a possible third approach that 
would ensure that these materials are preserved without having to worry about the 
expertise and resources of the individual libraries? As already stated, authors and their 
home libraries must work together at the beginning of the research process to address 
copyright, privacy, and confidentiality issues. Moreover, journals have to serve as gate-
keepers and hold authors to a higher standard, as well as work with their home libraries 
to identify solutions that can be employed to capture unpublished materials, preserve 
them in stable platforms, and make them available to readers and researchers by includ-
ing citations that point to online formats. No matter the solutions that libraries put in 
place, the success of making these materials available hinges on the initial efforts of 
authors and journals.

¶93 For this to be successful, libraries must work together to adopt solutions and 
practices that all libraries can use, regardless of their expertise and resources. To do this, 
libraries need to either create a shared repository for posting unpublished materials or 
identify stable, nonprofit platforms that can be utilized for posting unpublished materi-
als that will appear in law journal articles. If unable to develop their own shared plat-
form, law libraries could provide financial support for existing platforms and work 
together to provide centralized training for librarians on how to best utilize these plat-
forms. Librarians could also develop a set of best practices that would include not just 
posting materials to stable platforms, like Dataverse, but also backing up these materials 
through Perma.cc. Together, this set of practices could meet the ideals that Volokh rec-
ommended when he imagined that “law reviews might put together a consortium that 
would store all the items using URLs that are sure not to change.”201 Instead of law 
reviews forming a consortium to store these materials, it would be libraries coming 
together to develop consistent practices that can be utilized across the board. With 
consistent practices in place, libraries will be able to more easily monitor resources and 
determine when steps should be taken to migrate them to new platforms.

¶94 The ultimate goal is to ensure that more underlying materials are added to 
established online repositories or platforms prior to the publication of an article so that 
consistent links are provided at the time of publication. In taking on these initiatives, 

a “pocket part”-like service for articles, student-edited journals that publish articles on a journal-hosted 
website or institutional repository could include links on the landing page to where researchers can find 
cited content that was either held on file with the author at the time of publication or migrated to a new 
platform since publication (e.g., migrated from author hosted website to Dataverse). See Volokh, supra note 
6 (section titled “Allowing Corrections or Updates of Articles”).
 201. Id.
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libraries will be able to step in and support long-term preservation for materials that 
until now were destined to be lost, misplaced or, worse, destroyed.

Conclusion

¶95 Legal scholarship’s potential impact on society requires authors, journals, and 
libraries to take steps to make articles and the underlying sources within them more 
accessible for readers and future researchers. Significant steps have been taken over the 
past decade to make articles more widely available through online repositories. 
Moreover, improvements have been made to ensure that online resources cited within 
articles are accessible through the use of web archiving tools and persistent links. The 
last step to fully unlocking legal scholarship is to make more unpublished materials that 
have been traditionally held “on file with” the author available through stable online 
platforms that are maintained by reliable stewards. To do this, authors, journals, and 
libraries must work together through all phases of the scholarship production process—
research, editing, and publication—to ensure that unpublished materials are captured, 
preserved, and made available for all who wish to learn from them. By allowing future 
researchers seamless access to these underlying sources, they will be able to test the 
author’s assessment, draw their own conclusion, and build on the work of past legal 
scholars.



130



131

LAW LIBRARY JOURNAL Vol. 114:2 [2022-6]

Restoring the Balance of Copyright:  
Antitrust, Misuse, and Other Possible Paths to  

Challenge Inequitable Licensing Practices*

Michelle M. Wu**

Libraries’ purposes of ensuring access to and preservation of information have been com-
promised as licensing increasingly replaces ownership. This article outlines various novel 
legal strategies that libraries could use to restore copyright’s intended balance, including 
antitrust, preemption, misuse, and unconscionability.

Introduction .......................................................................................................................... 131
Copyright’s Purposes, Fair Use, and Libraries ................................................................. 132
The Unbalancing of Copyright in Libraries ..................................................................... 136
Harmful Licensing Practices or Terms .............................................................................. 138
Restoring Balance ................................................................................................................. 138
Possible Legal Pathways ....................................................................................................... 140

Sale v. License ................................................................................................................... 140
Preemption ....................................................................................................................... 143
Antitrust ............................................................................................................................ 144

Tying ............................................................................................................................. 146
Unreasonable Restraint of Trade .............................................................................. 154

Misuse ............................................................................................................................... 155
Refusal to Deal ............................................................................................................ 157
Unreasonable Costs .................................................................................................... 159

Unconscionability Doctrine ........................................................................................... 162
Conclusion ............................................................................................................................ 165

Introduction

¶1 As licensing has grown as a preferred method for information delivery, the bal-
ance in copyright intended by the Founders and Congress has been upended. Licensing 
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has replaced ownership of copies of copyrighted works, circumventing many of the 
public goals intended by copyright laws. This article assumes that as publishers adopt 
increasingly restrictive license terms, some libraries will choose to challenge these 
actions, including taking positions that could result in litigation.

¶2 With that potential path in mind, this article examines the underlying purpose 
for copyright’s balance, how changes in technology have disrupted it, how actions to 
unsettle it threaten societal information stores at large, and what possible avenues 
libraries might consider to affirmatively or defensively restore it.

¶3 Each of the sections on possible paths describes briefly the proposed legal theory, 
highlights unique publisher-library license issues, analyzes how these issues might fall 
within the legal theory and, when applicable, suggests specific data-gathering initiatives 
for libraries, library organizations, and public interest–focused research organizations.

Copyright’s Purposes, Fair Use, and Libraries

[The United States Congress shall have power to] promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries.1

¶4 Copyright in the United States has always had a singular, animating purpose: to 
promote the progress of science and the useful arts. To accomplish that objective, 
Congress is empowered to establish a limited monopoly in the form of a term of protec-
tion during which the author holds certain exclusive rights, such as reproduction and 
distribution. Those two interests—that of the public and of the author—are the same 
ones that guide copyright law and practice today.

¶5 There was virtually no debate during the Constitutional Convention about the 
Copyright Clause nor any obvious recognition of how important its wording would 
become. The clause not only identifies the two primary interests of intellectual property 
law but also makes the public interest its primary purpose.2 Its phrasing makes clear 
which of those interests should win out should a conflict arise: the purpose of copyright 
is the “progress of science and the useful arts.”3 The rights attendant to copyright, there-
fore, serve that goal. The Federalist Papers hint that this calculus was indeed inten-
tional, as “[t]he public good fully coincides in [copyrights and patents] with the claims 
of individuals.”4

¶6 Despite the intended complementary positioning of the two interests, the pair 
have consistently been in conflict. The earliest disputes focused on the basics of 

 1. U.S. Const. art. I, § 8, cl. 8.
 2. Ray Patterson, Copyright in Historical Perspective 193 (1968).
 3. “Creative work is to be encouraged and rewarded, but private motivation must ultimately serve 
the cause of promoting broad public availability of literature, music, and the other arts.” Twentieth Century 
Music Corp. v. Aiken, 422 U.S. 151, 156 (1975).
 4. The Federalist No. 43 (James Madison), https://avalon.law.yale.edu/18th_century/fed43.asp 
[https://perma.cc/7LWK-6EUU].

https://avalon.law.yale.edu/18th_century/fed43.asp
https://perma.cc/7LWK-6EUU]
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copyright, such as what could be copyrighted.5 Cases questioned the copyrightability of 
photographs,6 advertisements,7 creative but functional products (e.g., lamps),8 
landscaping,9 yoga poses,10 and many other works with creative aspects. They also con-
sidered how technology played a role in copyright, such as considering whether chang-
ing a work’s format affected copyright protection.11 (It does not.)

¶7 The battle between the interests intensified as technology advances became more 
frequent, with each innovation pitting risk of damage to the author’s market against the 
public interest in exploration, expansion, and advancement. The ferocity of litigation 
and public debate has increased in proportion to how quickly and easily each new 
invention could duplicate a work. In earlier years, such inventions were relatively rare. 
While courts did struggle with newer technologies that copied works in different forms, 
like piano rolls in their playing of music,12 the question did not come up frequently.

¶8 Since the creation of photocopiers,13 though, litigation has increased markedly, 
including challenges involving audio recording devices, video recording devices,14 
computers,15 and the web.16 Actions or services made possible because of new technolo-
gies—indexing,17 database creation,18 and automated functionality,19 for example—have 
similarly come under fire.

¶9 As both private and public interests were in play, courts facing these questions 
have applied the fair use doctrine, codified at 17 U.S.C. § 107:

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, 
including such use by reproduction in copies or phonorecords or by any other means specified 
by that section, for purposes such as criticism, comment, news reporting, teaching (including 
multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. 
In determining whether the use made of a work in any particular case is a fair use the factors to 

 5. Baker v. Selden, 101 U.S. 99 (1879) (uncopyrightability of a bookkeeping system); Wheaton v. 
Peters, 33 U.S. 591 (1834) (uncopyrightability of court opinions).
 6. Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53 (1884).
 7. Bleistein v. Donaldson Lithographing Co., 188 U.S. 239 (1903).
 8. Mazer v. Stein, 347 U.S. 201 (1954).
 9. Kelley v. Chi. Park Dist., 635 F.3d 290 (7th Cir. 2011).
 10. Bikram’s Yoga Coll. of India v. Evolation Yoga, 803 F.3d 1032 (9th Cir. 2015).
 11. “[The] transfer of a work between media does not alter the character of that work for copyright 
purposes.” N.Y. Times Co. v. Tasini, 533 U.S. 483, 502 (2001).
 12. White-Smith Music Publ’g Co. v. Apollo Co., 209 U.S. 1 (1908).
 13. Williams & Wilkins Co. v. United States, 487 F.2d 1345 (Ct. Cl. 1973) (an equally divided court 
finding fair use in library photocopying); Am. Geophysical Union v. Texaco Inc., 60 F.3d 913 (2d Cir. 1994) 
(photocopying by a corporate library for its users constitutes infringement).
 14. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984) (Betamax recorder).
 15. Recording Indus. Ass’n of Am. v. Diamond Multimedia Sys., Inc., 180 F.3d 1072 (9th Cir. 1999).
 16. Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146 (9th Cir. 2007) (thumbnail images).
 17. Id.
 18. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87 (2d Cir. 2014) (digitized books as part of a larger 
database); Authors Guild v. Google, Inc., 804 F.3d 202 (2d Cir. 2015) (legality of reproduction in the form 
of snippets).
 19. Mike Masnick, Amazon Gives in to Ridiculous Authors Guild Claim: Allows Authors to Block 
Text-to-Speech, techdirt (Feb. 27, 2009), https://www.techdirt.com/articles/20090227/1759173928.shtml 
[https://perma.cc/E57E-874Y].

https://www.techdirt.com/articles/20090227/1759173928.shtml
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be considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial 
nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as 
a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is 
made upon consideration of all the above factors.

Through the courts’ analyses, fair use has been tested and fleshed out, adjusting and 
adapting to new technologies in a manner that bright line rules cannot. The public 
interest is the primary force behind fair use, the principle that, in certain circumstances, 
public benefit can justify the abridgement of an author’s right to control their work or to 
obtain payment for the use of their work. No court considering fair use has dismissed 
the public interest so far, though each court may have viewed the value of it as against 
copyright owners’ interests differently.

¶10 In addition to fair use, libraries and archives have a unique public role in copy-
right, as evidenced by §§ 108, 109, and 407 of title 17 of the United States Code. Each 
of these sections acknowledges libraries’ importance to society by extending to them 
rights that are not available to others. Section 108 protects libraries’ (and archives’) 
rights to preserve materials, to share materials with their users and other libraries, and 
to effectively ignore the last 20 years of a copyright term in certain instances. Section 
109, generally referenced as first sale, circumscribes the ability to lend, lease, or rent 
computer programs but explicitly excludes libraries and educational institutions from 
that prohibition. The deposit requirement in § 407, while not applicable to all libraries, 
ensures that the nation’s library collects copyrighted works, facilitating its purpose to 
preserve such creations for societal benefit.

¶11 Why have libraries been granted such rights? Simply put, they serve an interme-
diary function between the copyright owner and the user, and their actions advance the 
public interest in a way that neither a creator nor a user does. They act in the interests 
of both sides of copyright, increasing a work’s visibility (copyright owner’s interest) as 
well as communities’ access to information for educational or entertainment purposes 
(public interest).

¶12 A library supports the copyright owner by purchasing materials for collections 
and increasing exposure to authors’ works. It has been long known that people read 
books at libraries that they otherwise would not discover20 and that these discoveries 
can result in later sales of the book or of other works by its author. Even when a subse-
quent purchase is not made, greater exposure to an author’s works itself is a public 
interest whether viewed by governments or authors. From a nation- or worldwide 

 20. See, e.g., note 71, infra, and accompanying text.
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perspective, access to information is a necessary component of an informed citizenry. 
For authors, particularly those in academic or scientific fields, exposure is as valuable, 
if not more valuable, than compensation, as those seeking to shape practice or under-
standing need to have their publications consumed for knowledge to spread. Those who 
write primarily to entertain also benefit from greater exposure, as individuals who may 
never have discovered their writings otherwise would be so exposed, enabling the 
authors to generate business and interest through word of mouth.21 Harry Potter, for 
example, gained its following initially not through marketing but through its fans.22

¶13 On the other side of copyright’s balance, libraries benefit the public interest by 
making materials available to individuals in their communities, typically without con-
sideration to those individuals’ wealth, power, or privilege.23 In this manner, libraries 
serve a greater public interest than other entities, ensuring that access to information is 
not restricted only to those who have the ability to purchase it. They also have respon-
sibilities to preserve information so that tomorrow’s users will have access to no fewer 
resources than today’s users. No other entity has that responsibility, and this role pro-
tects the interests of researchers and society in every generation.

¶14 Since inception, libraries in the United States have been able to meet their obli-
gations to both the copyright owner and the public through ownership of their collec-
tions. Ownership is gained through either purchase or gift, ensuring that the copyright 
owner was paid for their work or otherwise voluntarily relinquished control over the 
copy. Once ownership of a copy is transferred, the rights of first sale and alienation 
apply, with the library freely able to lend its books to any user without any restrictions 
or additional payments to a copyright owner. The expense to libraries was no more than 
what the average user paid, but the benefits to society were much greater, as more 
people than just those who could buy the books had access to the materials collected.

¶15 The balance intended by copyright, then, plays a more significant role for librar-
ies and society than it does for any individual creator or purchaser.24

 21. Rachel Kramer Bussel, How Libraries Help Authors Boost Book Sales, Forbes (Apr. 12, 2019), 
https://www.forbes.com/sites/rachelkramerbussel/2019/04/12/how-libraries-boost-book-sales/ [https://
perma.cc/NM52-YVY2].
 22. Joanne Procter & Martyn Richards, Word‐of‐Mouth Marketing: Beyond Pester Power, 3 Young 
Consumers, no. 3, 2002, at 3.
 23. There are exceptions, as certain populations have been banned from libraries over the years. For 
example, Black Americans faced significant barriers to libraries. Maurice B. Wheeler, Debbie Johnson-
Houston & Billie E. Walker, A Brief History of Library Service to African Americans, 35 Am. Libr. 42, 43 
(2004).
 24. For those interested in more on the history of copyright in the United States, see Oren Bracha, 
Owning Ideas: The Intellectual Origins of American Intellectual Property, 1790–1909 (2016); 
William F. Patry, Copyright Law and Practice (1994) (ch. 1); Robert Spoo, Without Copyrights: 
Piracy, Publishing, and the Public Domain (2013).

For more on the history of libraries, see Ernestine Rose, The Public Library in American 
Life (1954); Patrick M. Valentine, A Social History of Books and Libraries from Cuneiform to 
Bytes (2012); Elizabeth W. Stone, Historical Approach to American Library Development: A 
Chronological Chart (1967).

https://www.forbes.com/sites/rachelkramerbussel/2019/04/12/how-libraries-boost-book-sales/
https://perma.cc/NM52-YVY2]
https://perma.cc/NM52-YVY2]
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The Unbalancing of Copyright in Libraries

¶16 One relatively recent development has upset the historical copyright balance, 
aiming to remove traditional copyright-based transactions from the scrutiny of the 
courts.25 That development is the use of contract to abrogate the rights that normally 
attach with acquiring a copy of a copyrighted work. By licensing a work instead of sell-
ing it, no transfer of a copy is ever made; therefore, the copyright interests formerly 
protected by ownership and the right of alienation are replaced by the rights of a renter 
against an owner. The exceptions built into the copyright code—such as reselling a 
copy—are avoided through contract.

¶17 With the stated intention of serving authors’ interests, publishers have adopted 
licensing as a primary distribution strategy, not only for users but also for libraries. The 
outcome of this movement is predictable, leading to actions that would have been 
impossible with earlier technologies. Materials have been unilaterally retracted, as they 
were when Amazon removed copies of George Orwell’s works from Kindle readers 
without notice or process.26

¶18 The restrictions on library use are even greater than on individual users. 
Publishers have set e-books to expire after a certain number of unilaterally determined 
uses, such as when HarperCollins decided that e-books licensed to libraries would 
expire after 26 uses,27 despite actual usage statistics from libraries that show materials 
lasting significantly longer than that number through standard maintenance and 
repair.28 Some materials are not for sale to libraries at all29 or are subject to differential 
pricing.30 Most of these actions have been taken in the interests of furthering private 

 25. Michelle M. Wu, The Corruption of Copyright and Returning It to Its Original Purposes, 40 Legal 
Reference Servs. Q. 113 (2021).
 26. Brad Stone, Amazon Erases Orwell Books from Kindle, N.Y. Times, July 17, 2009, https://www 
.nytimes.com/2009/07/18/technology/companies/18amazon.html [https://perma.cc/W6YN-NL27].
 27. Julie Bosman, Publisher Limits Shelf Life for Library E-Books, N.Y. Times, Mar. 14, 2011, https://
www.nytimes.com/2011/03/15/business/media/15libraries.html [https://perma.cc/B8BY-RKVA].
 28. Speaking from personal experience from the libraries where I have worked, print books can circu-
late hundreds of times without replacement (e.g., the Bluebook).
 29. Jordan Crook, Penguin Shuts Down Libraries’ Access to New E-Titles on Amazon’s Kindle, 
TechCrunch (Nov. 23, 2011), https://techcrunch.com/2011/11/23/penguin-shuts-down-libraries 
-access-to-new-e-titles-on-amazons-kindle/ [https://perma.cc/76H2-RLSY]; see also Am. Libr. Ass’n, 
Competition in Digital Markets 2 (2019), http://www.ala.org/news/sites/ala.org.news/files/content 
/mediapresscenter/CompetitionDigitalMarkets.pdf [https://perma.cc/ECJ8-WYJC] (describing Amazon’s 
recent decision to stop selling e-books to libraries).
 30. Devin Coldewey, Necessary Evil? Random House Triples Prices of Library E-Books, TechCrunch 
(Mar. 2, 2012), https://techcrunch.com/2012/03/02/necessary-evil-random-house-triples-prices-of 
-library-e-books/ [https://perma.cc/363D-5MVP]. This practice has long been in place, as differential pric-
ing was already raised as a concern during the hearings over the 1909 Act. See To Amend and Consolidate 
the Acts Respecting Copyright: Hearing on S. 6330 and H.R. 19853 Before the S. Comm. on Patents and the 
H. Comm. on Patents, conjointly, 59th Cong. 75 (1906) (testimony of William P. Cutter, Secretary, Library 
Copyright League); Copyright Law Revision, Part 1: Hearing on H.R. 2223 Before the H. Subcomm. on 
Courts, Civil Liberties, and the Administration of Justice of the Comm. on the Judiciary, 94th Cong. 190 
(1976) (testimony of Edmon Low, representing six library associations).

https://www
https://perma.cc/W6YN-NL27]
https://www.nytimes.com/2011/03/15/business/media/15libraries.html
https://www.nytimes.com/2011/03/15/business/media/15libraries.html
https://perma.cc/B8BY-RKVA]
https://techcrunch.com/2011/11/23/penguin-shuts-down-libraries
https://perma.cc/76H2-RLSY]
http://www.ala.org/news/sites/ala.org.news/files/content
https://perma.cc/ECJ8-WYJC]
https://techcrunch.com/2012/03/02/necessary-evil-random-house-triples-prices-of
https://perma.cc/363D-5MVP]
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profit, not the public interest, and publishers have not been reticent to acknowledge 
this:

The growth in our digital business gives us access to a greater number of students in any given 
classroom and generates new sources of revenue from our existing adoption customers. In con-
trast to print publications, our digital products cannot be resold or transferred. We therefore 
realize revenue from every end user.31

For example, Macmillan’s decision, now reversed, to limit the copies of e-books a library 
can license, regardless of how many patrons the library serves, was based on the belief 
that readers will buy the books if the alternative is to stand in a virtual line in the form 
of a long library waiting list.32 While this assumption is perhaps true for some readers, 
what the publisher ignores is that many readers lack the funds to purchase the item, and 
it is those readers who most heavily rely on libraries33 and will primarily suffer from 
policies such as these.

¶19 Even outside of openly profit-motivated structures, many license terms rou-
tinely restrict what libraries can do with the licensed content, undermining some of the 
rights explicitly granted to libraries in § 108 (e.g., interlibrary loan, preservation copies). 
Again, because use is governed by licenses and escapes the definition of ownership, 
§ 108 often will no longer apply. The harms caused by such terms echo throughout 
society. By limiting what can be loaned through interlibrary loan, all communities face 
an unnecessary loss of access to a wider range of m9aterials than what their local library 
can afford. By preventing preservation, there is no reliable way to ensure that the knowl-
edge of this generation will be preserved for future users. With first sale eliminated, one 
cannot donate or sell materials at lower costs to people or libraries unable to afford the 
initial price; society will only be able to retain access to works as long as they can afford 
to pay repeatedly for the same content; and there is no guarantee that any information 
available through licensing will exist beyond today.

¶20 This article argues that public, academic, and other nonprofit libraries34 are 
fundamentally different from parties in other cases; therefore, they can raise arguments 

 31. Cengage,  Cengage Learning Holdings II, Inc.: Annual Report for Fiscal Year Ended 
March 31, 2019 , at 6, https://www.cengagegroup.com/investors/quarterly-annual-reports/ [https://perma 
.cc/PCF4-HLDX].
 32. Lynn Neary, You May Have to Wait to Borrow a New E-Book from the Library, NPR (Nov. 1, 2019), 
https://www.npr.org/2019/11/01/775150979/you-may-have-to-wait-to-borrow-a-new-e-book-from-the 
-library [https://perma.cc/57RR-7A4G].
 33. Part 5: Where and How Readers Get Their Books: The Rise of E-Reading, Pew Rsch. Ctr. (Apr. 4, 
2012), https://www.pewresearch.org/internet/2012/04/04/part-5-where-and-how-readers-get-their-books/ 
[https://perma.cc/MEM6-N7WN] (“Those whose most recent book came from the library tended to be 
those in the least well-off households—those earning $30,000 or less. Non-tech owners—those who don’t 
have tablets or e-book readers or cell phones—were more likely than tech owners to have gotten their most 
recent book from the library.”); John Horrigan, Libraries at the Crossroads, Pew Rsch. Ctr. 10 (Sept. 15, 
2015), https://www.pewresearch.org/wp-content/uploads/sites/9/2015/09/2015-09-15_libraries_FINAL 
.pdf [https://perma.cc/6CGC-BRV9] (noting the disproportional effect on minorities and women).
 34. Even within these categories of libraries, the strength of the arguments will depend on the specific 
materials acquired and publishers involved, as the mission of the library may result in completely different 
types of transactions. Corporate and commercial libraries are intentionally excluded from this analysis as 

https://www.cengagegroup.com/investors/quarterly-annual-reports/
https://perma
https://www.npr.org/2019/11/01/775150979/you-may-have-to-wait-to-borrow-a-new-e-book-from-the
https://perma.cc/57RR-7A4G]
https://www.pewresearch.org/internet/2012/04/04/part-5-where-and-how-readers-get-their-books/
https://perma.cc/MEM6-N7WN]
https://www.pewresearch.org/wp-content/uploads/sites/9/2015/09/2015-09-15_libraries_FINAL
https://perma.cc/6CGC-BRV9]
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that no other entity can. Libraries’ unique standing in the copyright code as serving the 
public interest means that when they negotiate terms, they stand in the place of the 
public in a way that businesses negotiating for themselves do not. These libraries are 
nonprofit organizations acquiring materials for the public, and any license negotiated 
by these entities should take their unique purpose and relationship with copyright into 
account.

Harmful Licensing Practices or Terms

¶21 It is important to note that licenses themselves are not inherently harmful, as 
many have beneficial and unique aspects beyond what is traditionally conveyed through 
copyright. In some transactions, neither party intends a sale (e.g., aggregator database) 
or temporary access meets needs more effectively than a permanent copy would (e.g., 
extra copies during the first year a bestseller is released).

¶22 However, licensing practices for electronic materials that seek to replace a stan-
dard acquisition with a restrictive lease are harmful. They charge higher prices for the 
books while conveying fewer rights, meaning that a library is able to acquire less con-
tent for its community while simultaneously losing the ability to guarantee continued 
access. The heart of this type of transaction (i.e., library collection building) is what 
copyright was intended to protect, but through contract, the balance has shifted so that 
the private interest has completely obscured the public one.

¶23 The only licensing practices and terms that this article targets are those that seek 
to replace a purchase with a lease when the end goals for libraries and society remain 
the same as they did at the time of the nation’s founding. These terms are particularly 
offensive to the concept of balance in copyright, as they limit actions that fall within a 
library’s primary purpose (acquiring content, lending, preservation, interlibrary lend-
ing) and aim to use changing technologies (i.e., digital format) to prohibit actions that 
were legal in an analog world.

¶24 It is also important to note that although the term “publishers” is used in this 
article to describe those that publish materials that libraries acquire, publishers are not 
all the same. Some support preservation activities, such as partnership with libraries, 
LOCKSS, CLOCKSS, or other digital preservation platforms. Others include perpetual 
access in their license agreements, and still others have no objection to language that 
protects fair use. This article focuses specifically on publishers that engage in the types 
of licensing practices described above and below as harmful.

Restoring Balance

¶25 Since publishers appear to be emboldened by each unchallenged attempt to 
further expand their efforts in using contract to undermine copyright’s balance, this 

their purposes are so fundamentally different from nonprofit libraries that the reasoning in this article is 
less likely to apply.
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article proposes exploring legal strategies in anticipation of libraries taking bolder 
action. With increased action, the likelihood of litigation similarly heightens.

¶26 For public and academic libraries interested in fighting for the balance in copy-
right, an offensive approach may now seem wiser than the traditional defensive posture. 
While historically most libraries have been reluctant to go on the offense, due to fear of 
risk and cost, recent events such as the COVID-19 pandemic have demonstrated how 
fear of potential harm can cause actual harm to communities. After all, had libraries 
had ownership rights over digital books, users would have retained access during 
library building closures despite budget cuts. Or had libraries engaged in “risky” activi-
ties like controlled digital lending35 earlier, closing physical libraries would have had 
less of an impact on access to content.

¶27 Libraries that have not been afraid to challenge common assumptions about 
copyright and technology have indeed incurred notable costs,36 both in terms of money 
and time, but they have established greater protections for society in the process. For 
example, the libraries involved in the HathiTrust litigation ended up with a court ruling 
that digitizing print collections and making them available through a searchable data-
base were fair use, and that making multiple copies of the same for preservation and 
access purposes was similarly acceptable.37

¶28 Below, five potential paths to challenging licensing terms are discussed: trans-
forming a license into an effective sale, preemption, antitrust, copyright misuse, and the 
unconscionability doctrine. All of the arguments are admittedly novel and untested, but 
each warrants exploration. All have common underlying themes: libraries have a 
unique purpose when it comes to copyright, the public is poorly served by allowing 
license terms to override copyright purposes, and existing law is flexible enough to 
restore copyright’s balance. The individual remedies that follow deliberately rely heavily 
on equitable theories in law that were established even before this nation was formed, 
and equitable claims allow decision-makers to look beyond precedent, common law, 
and statutory law.

 35. Controlled digital lending (CDL) is a model that allows libraries to digitize titles that they own in 
physical form and lend the digital copy in place of the original. The library may only lend simultaneously 
the number of copies that it owns, and any digital copy circulated must have sufficient digital-rights-
management controls such that a user cannot wholesale copy and redistribute it. For more on CDL, see 
Controlled Digital Lending by Libraries, https://controlleddigitallending.org/ [https://perma.cc 
/TG4K-EEX4]; see also Dave R. Hansen & Kyle K. Courtney, A White Paper on Controlled Digital Lending 
of Library Books (2018), https://controlleddigitallending.org/whitepaper [https://perma.cc/7YS5-FU9Q].
 36. While the actual cost of the litigation is unknown, AIPLA provides insight into the average costs of 
copyright litigation. The median costs for copyright litigation, inclusive of pre- and post-trial appeal, where 
applicable, in 2019 were $500,000 (when $1M or less was at risk), $1,750,000 (when between $1–10M was 
at risk), $3,500,000 (when between $10–25M was at risk), and $6,500,000 (when more than $25M was at 
risk). Even the costs at early stages (initial case management) for low cost ($1M or less at risk) had a median 
cost of $25,000. Am. Intell. Prop. L. Ass’n, 2019 Report of the Economic Survey (2019).
 37. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87 (2d Cir. 2014).

https://controlleddigitallending.org/
https://perma.cc
https://controlleddigitallending.org/whitepaper
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Possible Legal Pathways

Sale v. License

¶29 As described above, a library’s ability to provide reliable, consistent, and equi-
table access to information relies on ownership. Licenses by their very natures deprive 
libraries of the ownership necessary to carry out their missions. Therefore, the first path 
to be explored is whether a license can be converted to a sale outright. This type of 
approach is not without precedent, as courts have noted that even when a license has 
been signed, “[i]t is well-settled that in determining whether a transaction is a sale, a 
lease, or a license, courts look to the economic realities of the exchange.”38

¶30 Two Ninth Circuit cases, Vernor v. Autodesk, Inc.39 and UMG Recordings, Inc. v. 
Augusto,40 provide the parameters under which licenses for copyrighted content should 
be evaluated. The mere existence of a license in these cases was insufficient to deter-
mine whether the transaction was a sale or lease. Instead, three questions gained promi-
nence in the assessments: (1) Were the parties to the transaction aware of the terms 
before execution? (2) Were there significant restrictions on what the licensee could do 
with the work? (3) Did the licensor show “sufficient incidents of ownership” to indicate 
a continued interest in the work? When the answer to all three questions is yes, then the 
document will be upheld as a license, but when one component is missing, the docu-
ment can be challenged and enforced as an outright sale instead.

¶31 An alternative test was articulated by Brian Carver when he argued that any 
transaction in which the seller intends for the buyer to have perpetual access at the time 
of the transaction should be considered an outright sale.41 His stance is echoed in the 
international case of UsedSoft GmbH v. Oracle International Corp., in which a license 
that granted unlimited and perpetual use was considered a sale.42

¶32 Despite the existence of the Vernor/UMG test and the alternate theories, when 
defendants have asserted that a license transaction should be considered a sale, they have 
often failed. This section discusses why these cases have failed and why libraries might 
be successful in advocating for a different test or added element when they are involved.

¶33 All past cases have been brought by for-profit organizations against commercial 
actors,43 where each entity has a profit motive. It is unsurprising, then, that the test 

 38. SoftMan Prod. Co. v. Adobe Sys., Inc., 171 F. Supp. 2d 1075, 1084 (C.D. Cal. 2001) (citing 
Microsoft Corp. v. DAK Indus., 66 F.3d 1091 (9th Cir. 1995)); see also United States v. Wise, 550 F.2d 1180 
(9th Cir. 1977).
 39. 621 F.3d 1102 (9th Cir. 2010).
 40. 628 F.3d 1175 (9th Cir. 2011).
 41. Brian W. Carver, Why License Agreements Do Not Control Copy Ownership: First Sales and Essential 
Copies, 25 Berkeley Tech. L.J. 1887, 1954 (2010).
 42. Judgment of the Court (Grand Chamber), UsedSoft GmbH v. Oracle Int’l Corp. (July 3, 2012), 
http://curia.europa.eu/juris/liste.jsf?num=C-128/11 (last visited May 22, 2022).
 43. The court in Vernor did allude to the American Library Association’s brief in favor of first sale but 
did not feel it necessary to discuss it in reaching its decision that the software was licensed. The hypotheti-
cal posed here is one in which a library would be a party to the action and the arguments raised would 
therefore have to be discussed.

http://curia.europa.eu/juris/liste.jsf?num=C-128/11
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developed seems to be based more on commercial or business principles than on copy-
right, despite copyright being a factual element of the cases. The first prong of the test 
raises a question common to contracts: the sophistication of the parties, notice, and the 
meeting of minds. There is nothing specific to copyright in the question. The second 
and third questions do relate to copyright insofar as they seem to look at what rights, in 
the bundle of rights contained within copyright, the licensor intended to keep, but dis-
cussion focuses primarily on the copyright owners’ rights with minimal consideration 
of the public interest embedded in copyright law. While first sale is considered in the 
cases, the analysis considers only whether the item can be resold for commercial pur-
poses, and that for-profit lens influences the outcome. After all, it is not coincidence 
that the statutory exceptions built into copyright are primarily for nonprofit purposes.

¶34 The main difference between libraries and all parties to earlier actions, of 
course, is that libraries are nonprofits that acquire content solely for the public interest, 
one of the two core interests underlying copyright. Their unique role warrants consid-
eration of a different test, whether in addition to the current questions or as a stand-
alone inquiry. This new test would also have three parts: (1) Historically, have these 
transactions been accomplished through sales? (2) If so, is the purpose of the license to 
avoid the alienation rights of a sale? (3) And is the public interest embedded in copy-
right still adequately served by the license?

¶35 If one looks at the intended purpose of the content and license and finds that 
both represent a transaction that, in analog form, would have been executed through 
sale, and that a sale is necessary to effect copyright’s purpose, the transaction should 
retain its historical characteristics, and the license should be deemed a sale. In such 
cases, the contrived use of a license furthers only the private interests of profit and con-
trol, and copyright owners should not be able to use technology to strip away rights that 
previously existed and were intended by Congress.

¶36 Consider how this element of the test might play out under different 
circumstances:

¶37 Print book, sold under a license. While licenses have been upheld for print 
works, the circumstances have been quite different from the types of licenses entered 
into by libraries with publishers. For instance, a license was determined to be legitimate 
in F.E.L. Publications, in which a music publisher published and licensed songs to vari-
ous parishes.44 The license terms permitted the making of copies to include in hymnals 
at a set cost per copy or a flat annual fee. This use is distinctly different from the build-
ing of a library collection, though, where a library is not seeking to make copies for 
simultaneous use but rather simply wants to acquire a resource and make it available to 
its community in the number of copies acquired. In the case of a library, buying a book 
from a bookstore or book jobber seems to be the historic transaction to reference. In 
such an instance, it seems that Bobbs-Merrill may be most relevant. In that case, the 
publisher had attempted to set a minimum resale price by printing on the copyright 
page of a book the following notice: “The price of this book at retail is $1 net. No dealer 

 44. F.E.L. Publ’ns, Ltd. v. Cath. Bishop of Chi., 754 F.2d 216 (7th Cir. 1985).
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is licensed to sell it at a less price, and a sale at a less price will be treated as an infringe-
ment of the copyright.” The court determined that the publisher had no right to dictate 
terms of resale.45 Accordingly, ownership of a print book in a regular library transaction 
would transfer to the library without restriction. The rights of alienation to a physical 
copy are not controversial, but this option is covered here to highlight how acquisition 
of books was intended to operate. If there is agreement on this point, then the next 
example should illustrate how troubling it is to treat digital equivalents differently sim-
ply because of a change in format. The purpose of use remains the same on both sides 
of the transaction; only the format and pricing model have changed.

¶38 License of an e-book, where the library intends to permanently add the book to 
its collection and the licensor has put its work into the marketplace. Traditionally, that 
marketplace would have been a bookstore, where the licensor would have had no ability 
to limit sale to a particular set of purchasers. The licensor has no substantive copyright 
objection over perpetual acquisition, as it has demonstrated willingness to allow per-
petual acquisition, just on condition of charging use or periodic fees. The purpose of 
licensing directly undercuts the type of transaction where copyright was intended to 
apply. That the licensor then restricts use through a contract should not frustrate the 
purpose, and the transaction should be considered a sale. The e-book would be fully 
alienated.

¶39 License of an aggregator database (e.g., Westlaw). In these cases, the licensee has 
no intention to purchase, largely because the purchase price for all titles is not afford-
able or because what is desired is as much the service (e.g., search engine) as the con-
tent. The analog version of this would be a subscription library or a fee-based research 
service, where neither party has any intention or interest in transferring ownership of 
the materials but instead seeks to supply or acquire temporary access or a service. 
Because neither party has any expectation of ownership transfer, these types of transac-
tions would still be considered licensed transactions.

¶40 Short-term rentals. Again, in these cases, there is no intent, on the part of either 
the licensor or the licensee, to permanently add a title to the licensee’s collection. There 
may be a short-term need for extra copies or a desire to access a copy for an immediate 
purpose. In an analog world, such arrangements (e.g., Blockbuster rental) commonly 
came with use terms (e.g., limitation on time and purpose of use). In these cases, then, 
the transaction again would be considered a license.

¶41 In terms of information that could be useful in case of a lawsuit, collection 
development and maintenance policies that describe what a library has traditionally 
collected and why would assist courts in distinguishing between materials that libraries 
buy and those that they would not add to their collections permanently.

 45. Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908). It is acknowledged that the facts before the 
Court are very different from e-book license terms, as the condition in Bobbs-Merrill sought to restrict 
the actions of the buyer even when the buyer had not received notice of or agreed to the restriction. With 
e-book licenses, the parties to the contract are aware of the terms and (at least in theory) have agreed to 
them. Nonetheless, the case illustrates courts’ reluctance to allow copyright owners to dictate downstream 
transfers.
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Preemption
First, Congress may in express terms declare its intention to preclude state regulation 
in a given area. . . . Second, in the absence of an express declaration, preemption may 
be implied when the federal law is “sufficiently comprehensive to make reasonable the 
inference that Congress ‘left no room’ for supplementing state regulation.” . . . Finally, 
state law may be preempted “to the extent that it actually conflicts with a valid federal 
statute.”46

¶42 The second path is more useful if the entire license cannot be invalidated, 
instead arguing for the nullification of license terms that interfere with the exceptions 
to copyright found in §§ 107 (fair use), 108 (preservation and interlibrary loan), and 
109 (lending) of the copyright code. This path is intended to apply only to licenses for 
materials that historically would be acquired through purchase.

¶43 In relation to copyright, the scope of preemption as outlined in 17 U.S.C. § 301 
asks whether the work(s) in dispute falls within the subject matter of copyright (§§ 102, 
103) and whether the claimed right(s) is within the rights (§ 106) that a copyright 
owner has been granted. If the answer to both questions is in the affirmative, then state 
action on that right is preempted.

¶44 This section’s premise is that (1) preemption is not confined to the terms in 
§ 301 and (2) nonstate actions can be preempted. Courts have already acknowledged 
that preemption in copyright exists beyond the plain-language boundaries of § 301, and 
while preemption is most commonly used to prevent a state from enforcing laws that 
interfere with the federal government’s powers, courts have applied preemption against 
nonstate actors. For example, Wrench v. Taco Bell noted that “a breach of contract claim 
may be preempted if the breached promise is merely a promise not to infringe the 
owner’s copyright,”47 despite the fact that a promise not to infringe does not fall within 
the rights a copyright owner has been granted. And Canal+ Image UK v. Lutvak deter-
mined that a contract cause of action for a breach of a license (i.e., continued use of a 
copyrighted work after expiration of a license) could be preempted by Congress’s setting 
of infringement as the appropriate remedy.48 In both Wrench and Lutvak, the parties 
were nonstate actors.

¶45 As applied to publisher-library licenses, preemption could be used to challenge 
clauses that limit the ability to exercise the exceptions to copyright contained in §§ 107–
109. These exceptions contain public interest rights that are as meaningful as the rights 
that have been granted to the copyright owner. Though no preemption claim has yet 
been raised specifically for circumventing copyright exceptions, the matter seems to be 
implied and has been considered in dicta.49 In Pataki, the question was whether a state 

 46. Ass’n Am. Med. Colls. v. Cuomo, 928 F.2d 519, 522 (2d Cir. 1991) (quoting Darling v. Mobil Oil 
Corp., 864 F.2d 981, 985–86 (2d Cir. 1989)).
 47. Wrench LLC v. Taco Bell Corp., 256 F.3d 446, 457–58 (6th Cir. 2001).
 48. Canal+ Image UK Ltd. v. Lutvak, 773 F. Supp. 2d 419 (S.D.N.Y. 2011).
 49. Coll. Entrance Examination Bd. v. Pataki, 889 F. Supp. 554, 564 (N.D.N.Y. 1995) (“In the present 
case, the moving plaintiffs argue that by forcing them to publish copyrighted secure tests, the STA alters 
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law’s disclosure requirements on a standardized test were preempted by copyright laws. 
In answering the question, the court considered the exceptions to copyright necessary 
to the analysis. It reaffirmed that “conflict preemption” occurs either when “compliance 
with both federal and state regulations is a physical impossibility,” . . . or when state law 
“stands as an obstacle to the accomplishment and execution of the full purposes and 
objective of Congress,”50 a principle that would apply as much to the exceptions to copy-
right as to the exclusive rights granted to the copyright owner.

¶46 How might a preemption claim work in practice? Any attempt would focus on 
specific licensing terms (i.e., those that prohibit lending, interlibrary loan, preservation, 
or fair use), address unequal bargaining power (discussed in greater detail in the sec-
tions below), and demonstrate how the terms trespass on Congress’s authority to deter-
mine copyright rights and restrictions. Congress chose to effect copyright in a particular 
way that these license terms override, and this transparent attempt to negate public 
rights should translate into the invalidity of the relevant license terms.

Antitrust
¶47 The third path is one that seeks to change the entire culture of licensing through 

use of antitrust. Even if an action is brought against a single or small number of actors, 
any determination that a licensing practice runs afoul of antitrust should result in 
immediate, wide-ranging reform of that practice.

¶48 Antitrust is grounded in the principle that competition is good for the con-
sumer and that anticompetitive behaviors such as unreasonable restraints of trade, 
monopolistic conduct, price fixing, and price discrimination are suspect. On the sur-
face, intellectual property (IP) and antitrust might appear to be inherently incompati-
ble. After all, prevention of monopolistic conduct is an explicit antitrust purpose,51 
where stopping such conduct is seen as “protect[ing] the process of competition for the 
benefit of consumers, making sure there are strong incentives for businesses to operate 
efficiently, keep prices down, and keep quality up.”52 On the other hand, copyright is by 
definition a monopoly legitimized by Congress, and as noted in a later section (see 
Misuse), courts have no expectations that these monopoly owners foster competition or 
keep costs down.

¶49 However, once one takes a look at the actual descriptions within antitrust, it 
becomes apparent that the monopolies bestowed by copyright are not the same as the 
monopolies seen as a danger to the economy. An antitrust violation often involves an 

the balance struck by Congress between the exclusive rights of copyright owners found in § 106 of the 
Copyright Act and the exceptions to those exclusive rights found in §§ 107–118 of the same Act. . . . [T]he 
moving plaintiffs assert that ‘[u]nless the forced publication compelled by the [STA] fits within an excep-
tion created by Congress—the fair use doctrine—the [STA] is necessarily at war with, and preempted by, 
the Copyright Act.’”).
 50. Id. (quoting Ass’n Am. Med. Colls., 928 F.2d at 522–23).
 51. Sherman Act § 2, 15 U.S.C. § 2.
 52. Dep’t of Justice & Fed. Trade Comm’n, 2017 Antitrust Guidelines for the Licensing 
of Intellectual Property (2017), https://www.justice.gov/atr/IPguidelines/download [https://perma 
.cc/3TKF-SM2J] [hereinafter Antitrust Guidelines].

https://www.justice.gov/atr/IPguidelines/download
https://perma
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actor abusing market power, where market power is defined as “the ability profitably to 
maintain prices above, or output below, competitive levels for a significant period of 
time.”53 It is unlikely that an individual author will ever hold market power such that 
they would run afoul of antitrust laws. Corporations that own parts of the rights within 
copyright, though, may engage in behaviors that would draw antitrust scrutiny. Thus, 
when congressional-granted monopolies would not by themselves raise antitrust con-
cerns, how those monopolies are used might.

¶50 To overcome any misapprehension that IP is immune from antitrust review or 
that IP monopolies automatically confer market power, the Department of Justice 
(DOJ) and the Federal Trade Commission (FTC) have articulated three general prin-
ciples in assessing antitrust allegations when IP licenses are involved:

(a) for the purpose of antitrust analysis, the Agencies apply the same analysis to conduct 
involving intellectual property as to conduct involving other forms of property, taking into 
account the specific characteristics of a particular property right;

(b) the Agencies do not presume that intellectual property creates market power in the anti-
trust context; and

(c) the Agencies recognize that intellectual property licensing allows firms to combine 
complementary factors of production and is generally procompetitive.54

¶51 While these principles explicitly encompass licenses for all types of IP, it is 
important to note that the examples they provide throughout describe instances in 
which both the licensor and the licensee are commercial actors interested in exploitation 
of the IP in the course of business. They lean heavily on patent and operational software, 
which have significantly different characteristics than the types of copyrighted materials 
that libraries and users license, so the document by itself does not shed a great deal of 
light on how licenses between other types of actors should be assessed. For that reason, 
this section relies as much on general antitrust principles as the DOJ/FTC document.

¶52 Libraries seeking antitrust determinations must first set forth arguments show-
ing an actor’s unreasonable restraint of trade beyond just the ownership or control of a 
copyrighted property. In the case of publisher e-book licenses with libraries, most of the 
arguments appear to fall in the categories of (1) abuse of market power where the actor 
can “force a purchaser to do something that he would not do in a competitive market”55 
or (2) “the ability of a single seller to raise price and restrict output.”56

¶53 Both SPARC and the American Library Association (ALA) have already raised 
antitrust concerns in the case of major publishers. The ALA’s Competition in Digital 
Markets outlines the following anticompetitive behaviors by book publishers: 

 l Refusal to make products available to libraries at any price (Amazon)
 l Delayed sales to libraries (Macmillan)

 53. Id. at 4.
 54. Id. at 2.
 55. Jefferson Par. Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 14 (1984).
 56. Fortner Enters., Inc. v. U.S. Steel Corp., 394 U.S. 495, 503 (1969).



146 LAW LIBRARY JOURNAL Vol. 114:2  [2022-6]

 l Abusive and discriminatory pricing (Simon & Schuster)
 l Leases for private use only (Netflix, Spotify)
 l Prohibition on preservation activities
 l Publisher consolidation leading to 45% of market power (presumptively illegal 

under Clayton Act)
 l Pricing that outstrips inflation
 l Bundling (e.g., Big Deals)
 l Unfair bargaining power due to nonsubstitutable goods
 l Using market power to breach privacy57 

SPARC, in opposing the merger between Cengage and McGraw-Hill, adds weight to 
these anticompetitive claims specifically in the textbook market and raises additional 
questions about publishers elevating prices to make up for reduced sales, suppressing 
secondary markets, engaging in unfair pricing, coordinating price increases harmful to 
consumers, and infringing on consumer privacy.58

¶54 This section suggests that there may be additional antitrust violations to con-
sider, one falling under the category of tying and the other as a general restraint of trade.

Tying
¶55 The first path involves the concept of tying, which is defined as “an arrangement 

whereby a seller sells a product to a buyer only if the buyer purchases another product 
from the seller.”59 With respect to publisher-library licenses, the assertion is that pub-
lishers have tied e-materials to delivery platforms in a manner that harms the consumer. 
The claim of tying is made here in cases in which a publisher sells a title exclusively in 
e-book format, has market power, and forces a library to use its reading application or 
delivery platform exclusively with their e-books. The tying may not come in the form 
of an explicit license requirement but might simply be executed through technological 
controls, where an e-book cannot be accessed except through the publisher platform or 
cannot be read except through a proprietary reader.

¶56 A tying claim must prove three points. First, there must be two (or more) sepa-
rate markets in which access to the tying product is conditioned on also acquiring the 
tied product(s). Second, “the seller [must have] appreciable economic power in the 
tying product market.”60 Third, the “arrangement affects a substantial volume of com-
merce in the tied market.”61 Tying’s objective is usually to use dominance in one market 
to gain market share in an unrelated one or to restrain free competition in the tied 

 57. Am. Libr. Ass’n, Competition in Digital Markets (Oct. 15, 2019), http://www.ala.org 
/news/sites/ala.org.news/files/content/mediapresscenter/CompetitionDigitalMarkets.pdf [https://perma 
.cc/89PC-SBL2].
 58. Letter from SPARC to Makan Delrahim at 17 (Aug. 4, 2019), https://sparcopen.org/wp-content 
/uploads/2019/08/DOJ_Filing_08142019830.pdf [https://perma.cc/99XB-CGWM] [hereinafter SPARC 
Letter].
 59. Tying, Black’s Law Dictionary (11th ed. 2019).
 60. Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451 (1992).
 61. Fortner Enters., supra note 56, at 503.

http://www.ala.org
https://perma
https://sparcopen.org/wp-content
https://perma.cc/99XB-CGWM]
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market. In licenses between publishers and libraries, the goal does not seem to be to 
gain dominance in the tied market but rather to use tying to accelerate price increases 
or exert control over the tying market. If the perspective of a court or an agency is that 
this objective is an essential part of the analysis, then tying would not work in the 
instance of library licenses. However, if all they require is the satisfaction of the three-
pronged test, there is a way forward.

¶57 Copyright in platforms is obviously separate from the copyright of any given 
book, as they are considered different categories of works even within the copyright 
code: computer programs in the case of platforms or reading apps, and literary, visual, 
or audio works in the case of books. Further, the market for e-books is one that meets 
readers’ demand for substantive content. Even if the market is narrowed—e-books to 
libraries, fiction e-books, academic e-books—each market is clearly one that involves 
the content of copyrighted works. Delivery platforms and reading applications are two 
different functional markets, both of which have characteristics that can be separated 
from the e-book market and both of which are used by consumers of e-books to gain 
access to their works. Delivery platforms can operate separately from e-books, as is 
demonstrated by online booksellers like Amazon or Barnes and Noble. The same can 
be said of e-readers such as Overdrive, Kindle, or Simply-E. E-books can be read inde-
pendently of any designated software, providing that the publisher provides the e-book 
in a commonly used format such as epub. Though delivery systems and reading appli-
cations clearly serve a function independent from a book and can be separated, they are 
not always available separately.

¶58 In answer to the second prong of the test, it would be difficult for major publish-
ers to deny that they have appreciable economic power in the tying product market 
(e-books). (The inquiry into independent publishers would be more complex, as they 
may hold too little of any given market to be presumed to have market power.) Major 
publishers not only serve as the only seller of the content provided by their organization 
but, due to decades of rapid consolidation, often hold 10% or more of the overall mar-
ket. An example is the postsecondary course material market, in which estimates show 
that Pearson holds approximately 40% of the market share, Cengage holds 24%, and 
McGraw-Hill holds 21%.62

¶59 The third test—substantial volume of commerce in the tied market—is the 
trickiest to prove because many publishers do not sell the platform or reading applica-
tion independently. The platforms used to access Bureau of National Affairs (BNA) 
titles, for example, are integrated such that one cannot access their titles without using 
the platforms. The only purported cost charged to the subscribing library is for the 
content, so publishers may claim that even if a delivery platform or reader is considered 
a tied product, the tying produces only benefits for the consumer, as the platform or 
reader is free. But even free products within a market where all products are free can 

 62. SPARC Letter, supra note 58, at 17.
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raise antitrust claims, as is shown by inquiries into Google (search engine)63 and 
Microsoft (browser litigation)64 over the years.

¶60 Some publishers may also claim that there is no intent to gain dominance in the 
tied markets because their products work only for their own titles. They have no overall 
applicability to e-books created by other publishers. In other words, they are not 
attempting to replace existing readers or delivery platforms with their own but are sim-
ply offering these products as a convenience to the consumer. That would be a persua-
sive response if materials in the tying market (e-books) could be purchased without the 
designated reader or platform, but it is not persuasive when that separation is not 
offered and when e-books come at much higher costs in tied markets (library licenses) 
than in untied ones (individual user licenses).

¶61 The costs of creation and production of an e-book should be no more than for 
a print book, as it requires no greater resources to write, review, or edit an electronic 
text than a printed one. Further, electronic delivery eliminates printing and delivery 
costs. The copyrighted work—the book’s content—is the same regardless, so any 
upcharge is related to something else, whether the format or these platforms. Insofar as 
the costs exceed the cost of production (which should match or be lower than the pro-
duction of the print) and are not rationally related to the commerce generated by a 
licensee’s commercial actions, extra revenues should be attributed to the tied market(s) 
and should count as “commerce” in those markets.

¶62 This is not an unreasonable conclusion as publishers have cited the need to 
update their platforms as the justification for above-inflation annual increases.65 
Publishers have also acquired nonmonetary benefits through tying—in the form of user 
data—which should also be counted in calculating how much “commerce” it does in the 
tied market.

¶63 A separate but related antitrust charge might apply using the same facts, that of 
exclusive dealing, when “a license prevents the licensee from licensing, selling, distrib-
uting, or using competing technologies.”66 In the case of e-materials and libraries, pub-
lishers implement these restrictions not only through license, but also through system 
design; the end result is the same regardless.

¶64 Should tying be found, it still may not rise to the level of an antitrust violation. 
To determine whether a violation occurred, a court can choose to find a per se violation 
or evaluate it under the more moderate rule of reason.67 Since a per se violation involves 

 63. Complaint, United States v. Google LLC, No. 1:20-cv-03010 (D.D.C. Oct. 20, 2020), https://www 
.justice.gov/opa/press-release/file/1328941/download [https://perma.cc/79SZ-YM2T].
 64. United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001).
 65. Antitrust Guidelines, supra note 52.
 66. Id. at 30.
 67. Suture Express, Inc. v. Owens & Minor Distrib., Inc., 851 F.3d 1029 (10th Cir. 2017); 1 William C. 
Holmes, Intellectual Property and Antitrust Law § 5:3 (A per se violation is defined as “practices 
as being so plainly anticompetitive and without possible redeeming competitive virtue as to be per se, or 
conclusively, unreasonable.”); Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 768 (1984) (the rule of 
reason requires courts to conduct a fact-specific assessment of “market power and market structure . . . to 
assess the [restraint]’s actual effect” on competition).

https://www
https://perma.cc/79SZ-YM2T]
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little analysis, this article assumes that a court would evaluate publisher-library licenses 
under the rule of reason, which involves weighing the procompetitive effects of an 
action as well as the anticompetitive effects.

¶65 There are not many procompetitive effects of the arrangement described, but 
based on arguments raised by licensors in past cases, it is imaginable that a publisher 
would claim the following procompetitive effects: lower prices for consumers, reduced 
piracy, and differential pricing advantageous to public interest (e.g., allows lower pric-
ing for education as opposed to commercial use). The first simply is not true if the 
library is viewed as the consumer; as detailed above, costs can be higher when the con-
tent is tied to the platform than when it is not. The last is similarly suspect, as differen-
tial pricing where libraries pay higher prices than the average user actually works 
against the public interest in these cases, making it more difficult for society—particu-
larly the poor—to access information.

¶66 The second point is one that is raised regularly, that restraining digital objects 
(e.g., by tying them to a platform) is necessary to protect against piracy that would 
reduce sales (and therefore competition), which in turn protects innovation. The theory 
here is that authors are more likely to generate new works when they do not fear that 
their works would be pirated. The underlying philosophy is reflected in reports by both 
the Copyright Office and the Patent and Trademark Office that assert that digital for-
mats require more protection as they are more vulnerable to illegal reproduction and 
distribution than physical formats.68 An ancillary claim is that library lending itself is 
harmful to copyright owners’ interests, and digital formats, which allow for more effi-
cient lending, would therefore magnify the harm. If true, then strategies to limit this 
harm would be beneficial.

¶67 The challenge for publishers is proving this last point. Existing data show that 
neither free access nor piracy necessarily reduces sales,69 and publishers (albeit mostly 
in music publishing) have already developed a track record of fabricating data because 

 68. U.S. Copyright Off., DMCA Section 104 Report (2001), https://www.copyright.gov/reports 
/studies/dmca/sec-104-report-vol-1.pdf [https://perma.cc/UMX8-ZR8X]; Dep’t of Commerce, Internet 
Policy Task Force, White Paper on Remixes, First Sale, and Statutory Damages: Copyright 
Policy, Creativity, and Innovation in the Digital Economy 58 (2016), https://www.uspto.gov/sites 
/default/files/documents/copyrightwhitepaper.pdf [https://perma.cc/2VTA-NSKB].
 69. William F. Patry, How to Fix Copyright 157–58 (2011) (artists such as Neil Gaiman and 
Monty Python found increased sales with piracy, as people who otherwise would not be exposed to their 
work saw it through those venues and were interested enough to subsequently buy the works); Paul Heald, 
How Copyright Keeps Works Disappeared, 11 J. Empirical Legal Stud. 829 (2014) (a study on public 
domain materials showed that free access actually increased sales of the works); Brett Danaher et al., 
Converting Pirates Without Cannibalizing Purchasers: The Impact of Digital Distribution on Physical Sales 
and Internet Piracy, 29 Mktg. Sci. 1138 (2010) (describing two studies, one of music on iTunes and the 
other of television programs available through NBC or Hulu, showing more unauthorized copying when 
legal access was temporarily disrupted; once the content became legally available again, unauthorized 
downloads went down, further illustrating that paid content could compete with free).

https://www.copyright.gov/reports
https://perma.cc/UMX8-ZR8X]
https://www.uspto.gov/sites
https://perma.cc/2VTA-NSKB]
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actual data is either nonexistent or fails to help them.70 Similarly, in the few cases in 
which library lending is directly attacked, the attacks have been easily rebuffed.71

¶68 The anticompetitive effects of tying manifest both in prices and efficiencies. In 
e-book markets in which users do not have to use the publisher’s platform or designated 
reader (e.g., popular e-book fiction directly to end user), the prices charged are equiva-
lent to or less than the analog equivalent. In the e-book markets in which there are tie-
ins (e.g., popular e-book fiction to libraries, textbooks to end users), the prices are 
significantly higher. SPARC provided such data with respect to the textbook market:

Over the last two decades, the cost of textbooks has far outpaced inflation, home prices, medi-
cal care, wages, and—at times—even the cost of tuition and fees, rising 184 percent since 1998, 
three times the rate of inflation. The trend is even more evident in the change in wholesale prices. 
According to the Bureau of Labor Statistics (BLS) Producer Price Index (PPI) for Textbook 
Publishing, producer prices for college textbooks have increased 742% since 1980, almost six 
times the rate of inflation for all commodities.72

¶69 Further, there are nonmonetary costs. In the non-tie-in market, the user typi-
cally has the right to read the title an unlimited number of times and retains access 
through their lifetime (subject to revocation rights). In the e-book market for libraries, 
both of these rights are lost. Depending on the publisher, the number of uses or the 
length of time of use can be circumscribed by license. In publisher-library licenses, 
users also lose their rights to privacy without even the illusion of consent. In contrast, 
when a user purchases an e-book, they may be asked to accept a license agreement that, 
in essence, says that their use will be tracked. While one could make a convincing argu-
ment that the user is completely unaware of license terms in either case,73 there remains 

 70. Ian Hargreaves, Enforcement and Disputes, in Digital Opportunity: A Review of 
Intellectual Property and Growth ¶ 8.9 (2011), https://assets.publishing.service.gov.uk/government 
/uploads/system/uploads/attachment_data/file/32563/ipreview-finalreport.pdf [https://perma.cc/MK9R 
-M7S7] (finding no evidence supporting the claims of high losses because of digital piracy); Media Piracy 
in Emerging Economies 4 (Joe Karaganis ed., 2011), https://s3.amazonaws.com/ssrc-cdn1/crmuploads 
/new_publication_3/%7BC4A69B1C-8051-E011-9A1B-001CC477EC84%7D.pdf [https://perma.cc/7B8C 
-KUUG] (noting “a serious and increasingly sophisticated industry research enterprise embedded in a lob-
bying effort with a historically very loose relationship to evidence”).
 71. As early as 1814, publishers were claiming that the “presence of books in public libraries discour-
aged members of the public from buying them. Upon further questioning . . . [the publisher] admitted that 
the presence of books in libraries acted to increase sales, because it diffused a taste for reading.” Isabella 
Alexander, Copyright Law and the Public Interest in the Nineteenth Century 49 (2010) (ref-
erencing the Minutes of Evidence Taken Before the Select Committee on the Copyright Acts of 8 Anne, c. 
19; 15 Geo. III, c. 53; 41 Geo. III, c. 107; 54 Geo. III, c. 116, at 3–6, 280 (1818)); see also Richard LeComte, 
Writers Blocked: The Debate Over Public Lending Right in the United States During the 1980s, 44 Librs. & 
Cultural Record 395 (2009); Copyright Off., Computer Software Rental Amendments Act of 
1990: The Non-Profit Library Exemption to the “Rental Right” (1994).
 72. SPARC Letter, supra note 58, at 5–6.
 73. E-book vendors, including Amazon, do not require user acknowledgment of use terms with 
every e-book transaction, and even if they did, the license explicitly says that they can change the terms 
at any time without notice, which makes any consent at the front end meaningless. Further, in a review 
of software transactions, it was found that 0.2 percent or fewer of purchasers read the license agreements. 
Yannis Bakos, Florencia Marotta-Wurgler & David R. Trossen, Does Anyone Read the Fine Print? Consumer 

https://assets.publishing.service.gov.uk/government
https://perma.cc/MK9R
https://s3.amazonaws.com/ssrc-cdn1/crmuploads
https://perma.cc/7B8C
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the fact that there is at least the appearance of consent in individual-distributor licenses, 
as the user has to assent to the license to acquire access to content. In the use of library 
materials, the user is not a party to the license at all and therefore has no opportunity 
to consent to the loss of their data, even if they are an unusually hyper-aware consumer 
who reads all applicable licenses.

¶70 Last, e-book markets with tie-ins create inefficiencies. In the markets free of 
tie-ins, users can search for titles across multiple publishers (e.g., Amazon search inter-
face). This provides an efficiency in searching that facilitates both discovery and con-
sumption. For markets with tie-ins, both users and libraries may need to use the 
publishers’ sites to find a title and, in some cases, to use the title. (Of course, some 
publishers do make their data searchable through discovery layers, but the type of data 
typically goes no further than basic bibliographic data.) This creates inefficiencies for 
the user not only in finding the works but also in using them, as they may require dif-
ferent platforms for use. To access all of their content, they would need to switch 
between platforms, and they would have no ability to search across all their licensed 
e-books for common notes. Similarly, for libraries, the tie-ins and publisher unwilling-
ness to license or sell the e-book as a stand-alone product ensure that library catalogs 
and discovery layers cannot work effectively for their communities. In their catalogs, 
libraries may not be able to link directly to a title if deep linking is not permitted; and 
in their discovery layers, the proprietary aspect of platforms means that publishers can 
restrict (and have restricted) the information that discovery layers can index.74 This 
means that even when a user believes that they are searching the library’s full holdings, 
they likely are not.

¶71 In data gathering to dispel procompetitive assumptions about libraries or licens-
ing to libraries, libraries should consider the following:

¶72 User surveys. While libraries and their proponents often describe the benefits of 
library lending, publishers and copyright owners have countered with a list of harms. 
User information should convincingly put at least one side of this debate to rest. The 
survey could be as brief as two questions: (1) Have you discovered any authors or titles 
through the library that you would not have encountered otherwise? (2) Have you ever 
purchased a title after first having been exposed to it through a library? While the pro-
portion of yes/no answers to the second question may vary depending on wealth of the 
users in the population, the answers to both questions are typically in the affirmative. 
Additional considerations include:

 l The questions focus on establishing the benefits of lending, simply because once 
those are proven, it becomes an opponent’s job to prove both that there are harms 
and that they outweigh the benefits.

Attention to Standard-Form Contracts, 43 J. Legal Stud. 1, 1 (2014).
 74. See, for example, the Modern Language Association and EBSCO’s exclusive deal for database 
indexing and hosting. Lettie Y. Conrad, Exclusive Deals in Scholarly Discovery: How They Hurt Users and 
Pose Threats to Open Scholarship, Scholarly Kitchen (Dec. 4, 2018), https://scholarlykitchen.sspnet 
.org/2018/12/04/exclusive-deals-in-scholarly-discovery-how-they-hurt-users-and-pose-threats-to-open 
-scholarship/ [https://perma.cc/K8V5-7FKL].

https://scholarlykitchen.sspnet
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 l More questions (e.g., when a book is not available through your library, do you 
purchase it?) or more detailed questions (e.g., what percentage of borrowed titles 
do you purchase?) may provide more nuanced information, but to defeat the noise 
coming from additional questions, the survey would have to be considerably longer, 
which historically has deterred response.

 l Possible library association roles
 m Model questions. While a library association (or even an external research 

organization) could coordinate a broader effort, response rates are likely to 
be higher if the questions come from an individual’s local library. But library 
associations could facilitate local surveys by producing model questions both to 
reduce duplication of effort and to encourage consistency in phrasing such that 
information from different libraries can be compared.

 m Provide a central data location where libraries can share their data and where 
the association can add search facets (e.g., small, public library) that may not be 
in the survey data but can be extrapolated from the submitting library.

¶73 Review of current technologies. Analyzing digital forms in detail may very well 
show that they are less vulnerable than legislators have generally assumed or, at least, 
that they are no more risky than the print form. There are any number of technologies 
that exist today—from blockchain to watermarking and digital footprints—that can 
either ensure a one-to-one distribution or make it easier for copyright owners to track 
unauthorized reproduction. Also, with scanner apps available on every mobile plat-
form, copying an analog book is remarkably easy. When those two facts are combined 
with current copyright adjacent laws on circumvention,75 one could argue that the digi-
tal format is more protected than the analog, as any publisher-produced digital format 
uses some form of digital rights management (DRM). Any user circumventing that 
technology would bear the civil risks of infringement as well as the criminal and civil 
penalties of circumvention,76 whereas someone scanning a print book and distributing 
the scans faces only standard infringement claims.

¶74 Review of library controls. Another common justification to prevent sales of 
e-materials is that the lack of control over copies results in more widespread piracy. 
Because it is not possible to prove a negative—that library users are not pirating e-books 
borrowed from the library—libraries instead should document how their e-content is 
controlled through DRM and demonstrate library principles that are aligned with 
maintaining this type of control. Libraries set budget allotments and collection policies 
based in part on accurate counts of copies and uses. That data is reliable only if specific 
use data on copies is available, and that type of collection is possible only when a library 
can see how many times each of its copies has circulated.

¶75 Data gathering to bolster the anticompetitive arguments. Library associations 
should:

 75. 17 U.S.C. § 1201 et seq.
 76. While one might hope that the circumvention statutes themselves would be reformed, as they 
stand now, they allow for recovery of actual or statutory damages (17 U.S.C. § 1203) as well as criminal 
penalties up to 10 years’ imprisonment (17 U.S.C. § 1204).
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 l Include in current price surveys assessments of price increases where the only 
provider is the publisher as compared with instances where multiple distribution 
channels exist.

 l Report on differences in costs when titles are available to both the individual and 
a library. Libraries may contribute by submitting such information when they find 
it to a central organization, if a portal or mechanism for such reporting is made 
available.

 l Establish a repository for information gathered by individual libraries below, 
should any be interested in sharing local data.

Individual libraries should document:

 l Requests for and responses to alternative pricing. For example, if a publisher makes 
other pricing options available, noting the difference in costs and terms may help a 
court to determine whether those costs/terms are reasonable. If they are not, then 
they will bolster any claim here (or under Misuse) that no reasonable alternative to 
an excessive pricing structure exists.

 l Requests for and responses to requests for outright purchase of e-materials (as 
opposed to licensing). Past antitrust and misuse claims in music licensing have 
been defeated on lack of evidence when the claim itself, if substantiated, would 
have survived. The documentation here is to ensure that no claim can be defeated 
for lack of information (e.g., no information on whether the product is available as 
a free-standing title, whether the e-title can be bought instead of licensed). Even if 
that information is not directly related to a specific claimant, if enough examples 
are gathered across libraries, it could serve to show a pattern or culture of practice.

¶76 If tying is found to violate antitrust laws, publishers may still create, maintain, 
and offer their platforms and readers, just as separate products. It is possible that the 
bells and whistles tied to such products will gain them legitimate business, but those 
without the budget for add-ons would at least have the option to gain access to content 
without paying for ancillary, unnecessary services.

¶77 It is possible, of course, that publishers would make the platform optional while 
charging the same prices for the content only. In that case, some of the other paths 
described in this article might serve as next steps.

Unreasonable Restraint of Trade
¶78 The second antitrust path is more unusual, as it asks courts to look beyond 

existing case law to consider the purpose of antitrust itself, described by the FTC:

Free and open markets are the foundation of a vibrant economy. Aggressive competition among 
sellers in an open marketplace gives consumers—both individuals and businesses—the benefits 
of lower prices, higher quality products and services, more choices, and greater innovation. The 
FTC’s competition mission is to enforce the rules of the competitive marketplace—the antitrust 
laws. These laws promote vigorous competition and protect consumers from anticompetitive 
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mergers and business practices.77

And:

[F]or over 100 years, the antitrust laws have had the same basic objective: to protect the process 
of competition for the benefit of consumers, making sure there are strong incentives for busi-
nesses to operate efficiently, keep prices down, and keep quality up.78

The facts to support an antitrust claim here have commonalities with tying, monopolis-
tic conduct, and unreasonable restraint of trade, but there is no truly analogous instance 
in antitrust’s history. The argument requires courts to recognize a market that is neither 
a good nor a service. The arguments made here might be easier to make under misuse 
or another equitable principle, but because the effects of the practice are anticompeti-
tive and have an impact not just on libraries but direct consumers, I have included the 
claim in this section instead.
¶79 Antitrust claims against many IP uses readily lend themselves to the usual “rule 
of reason” or “per se” tests in the field. These are the IPs that have no value without a 
specific form. For example, a computer program is usable only as code, and a sculpture 
gets its value from its physical form; they must be contained and used in very specific 
forms and therefore conform to the reasoning as goods. But for some patents and copy-
rights, the value is in the work, independent of form. An example in patent might be 
a new medical tool design, one that could be effected through any number of materi-
als—plastic, metal, glass. In copyright, the literary aspect79 of books comes under the 
same description; whether in print, online, e-book, microform, audio, it is the content 
that users are primarily seeking, not the format. While a consumer, if offered multiple 
formats, may select the one that is most convenient to them, at the end of the day, the 
content is still useful independent of the container, but the container has no value with-
out the content.

¶80 The crux of this second antitrust argument is this: major book publishers have 
used their monopolies over copyrighted works to attempt to eliminate whole markets. 
With respect to their dealings with libraries, they have eliminated the vertical relation-
ships (booksellers, jobbers) that encouraged competition and now instead control both 
production and distribution. They are eliminating secondary markets by allowing only 
rental of works instead of purchase of copies of those works. Neither market elimination 
is a natural evolution of commerce, and both are possible only through exerting market 
power gained through copyrighted works. By restricting user choice, such an actor has 
decreased competition and established an environment in which exploitative pricing 
cannot be escaped.

 77. Guide to Antitrust Laws, Fed. Trade Comm’n, https://www.ftc.gov/tips-advice/competition 
-guidance/guide-antitrust-laws [https://perma.cc/PN7B-U5KY].
 78. The Antitrust Laws, Fed. Trade Comm’n, https://www.ftc.gov/tips-advice/competition-guidance 
/guide-antitrust-laws/antitrust-laws [https://perma.cc/7TB7-HQ3S].
 79. Unlike the literary aspects, any design aspects, such as illustrations, may indeed be restricted by 
form.

https://www.ftc.gov/tips-advice/competition
https://perma.cc/PN7B-U5KY]
https://www.ftc.gov/tips-advice/competition-guidance
https://perma.cc/7TB7-HQ3S]
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¶81 The anticompetitive actions can be found in discriminatory pricing against the 
public interest, vertical licensing agreements, privacy violations, and the language of 
license agreements with libraries (e.g., confidentiality clauses). The facts supporting the 
first three allegations are the same as they were in the tying claim above. The last refers 
to instances in which the publisher refuses to grant access to content without the 
library’s agreement to clauses on confidentiality or user privacy. Confidentiality restric-
tions commonly are required and can apply to aspects of cost and rights contained in 
the license agreement itself. While public entities often can rely on state open records 
laws to reject such clauses, private libraries have no equivalent power to object to these 
types of terms. The inability to share basic information about cost means that publish-
ers’ charges for the same resource to similar entities can vary widely, with the libraries 
unable to share information that would allow them to negotiate for more competitive 
prices. Privacy clauses can be even more troubling, requiring the library to assent to the 
tracking of user data without the user’s consent and denying access to content without 
that assent.

¶82 The data that would be useful to gather in this subsection is the same that has 
been recounted in the tying subsection above. Libraries should also document negotia-
tions in which they have requested striking these clauses and have been denied. The 
request, the response, the publisher, and the title(s)/database(s) should be part of the 
data gathered.

Misuse
¶83 The fourth path looks at the doctrine of copyright misuse and aims for two 

potential outcomes: to force a publisher to license works to libraries or to render a 
license unenforceable.

¶84 The arguments contained in this section may sound very similar to antitrust 
claims of refusal to deal, unreasonable restraint of trade, or illegal monopolistic con-
duct, and it is true that the claims of each share common aspects. However, misuse has 
a lower bar than antitrust and so warrants its own discussion. It could also serve as an 
adjunct to an antitrust claim, where some actions might be determined to violate anti-
trust while others would find greater success under misuse.

¶85 Lasercomb v. Reynolds extrapolated from the patent misuse doctrine to develop 
the following description of copyright misuse:

The grant to the [author] of the special privilege of a [copyright] carries out a public policy 
adopted by the Constitution and laws of the United States, “to promote the Progress of Science 
and useful Arts, by securing for limited Times to [Authors] . . . the exclusive Right . . .” to their 
[“original” works]. United States Constitution, Art. I, § 8, cl. 8, [17 U.S.C.A. § 102]. But the public 
policy which includes [original works] within the granted monopoly excludes from it all that is 
not embraced in the [original expression]. It equally forbids the use of the [copyright] to secure 
an exclusive right or limited monopoly not granted by the [Copyright] Office and which it is 
contrary to public policy to grant.80

 80. Lasercomb Am., Inc. v. Reynolds, 911 F.2d 970, 977 (4th Cir. 1990).
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Copyright misuse is not often invoked, though each time it is (most often in software 
or music licensing cases), it is in the context of using a copyright in a manner contrary 
to the public policy interests embodied in the grant of copyright. Defendants have been 
successful in using misuse to cast doubt on infringement claims where the licensee’s 
ability to conduct business normally is compromised,81 the licensee’s price options 
are inappropriately restrained,82 the licensor has misused the judicial process,83 or the 
licensor charged fees for works in the public domain.84 Despite past successes, though, 
there are several major obstacles in misuse arguments when licenses are involved. 
Courts have generally held that

a copyright holder can legally refuse to grant a license and can also generally restrict the use of 
the licensed copyrighted material. Thus, ostensibly high licensing fees have been held insufficient 
to support the defense in and of themselves, as have limitations on television broadcasting rights 
of sporting events and the allegedly obscene nature of the copyrighted material.85

¶86 In other words, courts have fully supported a licensor’s right to refuse sale, set 
high prices, or set differential prices (e.g., educational vs. commercial use). For libraries, 
the two strongest avenues for a misuse argument are restrictions against the public 
interest and unreasonable costs, but for these to prevail, they would need to overcome 
the obstacles presented by standard licensing practices. This section examines past 
cases and outlines how libraries’ unique role in copyright might achieve success.

 81. Id. (prohibiting licensee from independently engaging in any activities in the computer-assisted 
die-making software was considered copyright misuse); DSC Commc’ns Corp. v. DGI Techs., Inc., 81 F.3d 
597 (5th Cir. 1996) (claim of infringement where competitor downloaded a copy of an operating system 
to ensure interoperability with a new microprocessor card); Alcatel USA, Inc. v. DGI Techs., Inc., 166 F.3d 
772 (5th Cir. 1999).
 82. Broad. Music, Inc. v. Hearst/ABC Viacom Ent. Servs., 746 F. Supp. 320 (S.D.N.Y. 1990) (misuse 
could be found if a program service could show that a licensing corporation had used its legal monopoly 
power to force cable program services to purchase the corporation’s blanket license at exorbitant prices); 
Coleman v. ESPN, Inc., 764 F. Supp. 290 (S.D.N.Y. 1991) (copyright misuse can be a defense if evidence 
exists that there were no reasonable alternatives available other than the blanket license offered by the 
music publishers’ organization).
 83. Alcatel USA, supra note 81, at 772 (software copyright holder sued for copyright infringement 
to restrain defendant from the use of material over which the holder had no rights, committing knowing 
misrepresentations to the court and the adverse party in order to obtain an injunction against that party).
 84. F.E.L. Publ’ns, Ltd. v. Cath. Bishop of Chi., 214 U.S.P.Q. (BNA) 409, 1982 WL 19198 (7th Cir. 1982).
 85. Michael A. Rosenhouse, Annotation, Sufficiency of Copyright Misuse Defense to Allegations of 
Copyright Infringement Pursuant to Federal Copyright Law, 185 A.L.R. Fed. 123, § 2[a] (2003); see also 
Advanced Comput. Servs. of Mich., Inc. v. MAI Sys. Corp., 845 F. Supp. 356 (E.D. Va. 1994); Broad. Music 
Inc. v. Hampton Beach Casino Ballroom Inc., 1995 Copyright L. Dec. (CCH) ¶ 27459 (D.N.H. 1995) 
(insufficient information to determine whether inappropriate use of market power); Broad. Music, Inc. 
v. Moor-Law, Inc., 527 F. Supp. 758 (D. Del. 1981) (basing costs on a percentage of the licensee’s business 
reasonable in the context of use and not an attempt to illegally extend its market power); Blendingwell 
Music, Inc. v. Moor-Law, Inc., 612 F. Supp. 474 (D. Del. 1985) (unilateral refusal to license is acceptable); 
Nat’l Cable Television Ass’n v. Broad. Music, Inc., 772 F. Supp. 614 (D.D.C. 1991) (blanket licensing illegal 
only if shown to inappropriately extend monopoly or undermine the public interest purpose of copyright).
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Refusal to Deal
¶87 This subcategory includes a publisher’s refusal to grant a license, limit on the 

number of copies acquired, or limit on the number of uses per copy, and again concen-
trates only on licenses for content that libraries would normally acquire if acquisition 
were an option.

¶88 As has been discussed, publishers like Amazon no longer license e-books to 
libraries; others, like Macmillan, have either delayed library access or have limited the 
number of copies of a book a library can license; and still others have set limits on how 
many times an e-book can be used before it has to be repurchased. If libraries are unable 
to gain effective and reasonable access, then two public purposes of copyright have been 
frustrated: access and preservation. Libraries were designed to provide equal access to 
information, and by preventing library access, publishers have essentially excluded the 
poor from access. Further, without access, content cannot be preserved for future gen-
erations, even if the license agreements otherwise would permit such action. While 
licensors typically have the right not to license or to set restrictive terms, there are two 
reasons why libraries may still be able to allege misuse.

¶89 The first is the historical background of books, where books generally were 
available to anyone or any entity that could purchase them. Neither the author nor the 
publisher could discriminate against purchasers; anyone could walk into a bookstore 
and acquire a copy of the work. The only constraints on the number of copies that could 
be bought were set by the number of copies in the store.86 Books could be used, reused, 
and repaired indefinitely without additional payments to the copyright owner. That 
publishers have taken a technological advance to create inequities and barriers that did 
not exist with earlier technologies should be seen as against the public interest and 
against copyright’s purpose.

¶90 The second distinguishing feature is use. Unlike other industries, in which con-
tent could be used in a manner to support a message (e.g., political campaign) or prod-
uct (e.g., advertisement), libraries provide public access to works for education, 
research, and basic consumption. Although it may indeed make sense to reserve to the 
copyright owner the right to withhold a license when (1) they disapprove of how their 
work might be used to advance another purpose or (2) the industry’s historical practice 
has been to selectively limit sales, one can argue that a copyright owner does not have 
the right to withhold permission for a public use that Congress intended.

¶91 How might this argument be used? Misuse has been declared by courts as a 
defense to infringement, not a vehicle for affirmative relief,87 though libraries might 
consider reopening that question here. When publishers have declined to license works 
to libraries at all, the reasoning behind the misuse doctrine seems to apply offensively. 
One needs to defeat the practice to even gain access to the work.

 86. Arguably, a bookseller could limit the number of copies that any given person could purchase, but 
then that limitation would apply across the board without a discriminatory effect. Even under such a limit, 
that bookseller could not stop a purchaser from leaving the store with the maximum number permitted, 
returning later, and again buying the maximum number permitted.
 87. Broad. Music, Inc., supra note 82.
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¶92 There are other instances in which misuse might be more necessary in its usual 
defensive posture, such as when a library obtains access to a licensed work through one 
of its staff because licenses are not available to libraries directly (e.g., the license is not 
in the library’s name but in the name of one of its employees) and uses it in a manner 
consistent with library practices but not with the license. This type of use is likely to 
make the most sense in the case of e-books where the use intended by the library is the 
same as would have been intended with a print book (i.e., access and preservation).

¶93 Data gathering. In addition to the data suggested in the tying subsection on 
lending, as well as standard statistics already gathered by libraries (e.g., interlibrary 
lending, circulation statistics), the data suggested here for libraries to collect are 
intended to inform courts of the varied impacts on the public purpose of copyright. 
Even when courts are aware of such arguments in theory, actual data provides valida-
tion for what might seem to be common knowledge to libraries but might be too 
abstract for others to fully understand without hard statistics.

¶94 Number of titles that circulated for the first time in each of the previous 20 years88 
and their years of publication. This data is useful in illustrating the importance of the 
preservation right. Many libraries acquire titles that do not circulate immediately but 
that they believe carry useful knowledge that will be necessary in future years. In a 
licensing environment, it makes no sense for a library to continually pay for a work for 
which there is no immediate need, and by the time it is needed, the title may be unavail-
able from any source. In contrast, in an ownership environment, that title remains avail-
able regardless of immediate use. This type of data may not be available through all 
integrated library systems (ILSs), so library associations are encouraged to (1) advocate 
for the saving of data that support such reporting, and (2) publicize queries for ILSs 
where the data can be gathered now (so that libraries can easily run the reports).

¶95 Number of titles that did not circulate in each of the previous 20 years. Most 
libraries will have titles that do not circulate every year, and this again illustrates the 
preservation function of libraries. The texts remain available to users at time of need, 
even if that need is not today.

¶96 What percentage of print titles are replaced in a given year, tagged with the 
reason(s) for replacement (e.g., lost, damaged) and the source for replacement (e.g., pub-
lisher, bookstore, secondhand market, copy under § 108). Underlying assertions by the 
Copyright Office and publishers that the digital form harms copyright owners are two 
assumptions: (1) that print forms deteriorate so quickly that users or libraries would be 
forced to replace them regularly, so controlling digital forms to mimic that deteriora-
tion is fair; and (2) that such replacement brings a monetary benefit to the copyright 
owner. Data showing the small percentage of titles replaced each year should address 
the first assumption, and data showing where libraries acquire replacements from 

 88. The 20 years is arbitrary and could be reduced or increased if desired. Essentially, the purpose is 
simply to capture enough information that a pattern can be detected. When a library also tracks “in library 
use,” this information should also be reported.
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secondhand stores can help to demonstrate that even where replacement is needed, the 
copyright holder is not necessarily the beneficiary of monetary gains.

¶97 Number and percentage of titles held by the library, charted by their publication 
dates and their acquisition dates. Libraries know that print does not deteriorate as 
quickly as publishers allege, as they have materials that are centuries old in their collec-
tions, and a chart showing how long they have held and how often they have used the 
books in their collections is relevant to dispelling common assumptions.

¶98 When print titles have to be replaced for damage, how many times they circulated 
before replacement; when print titles haven’t been replaced, the average number of times a 
title circulates; and when titles are popular (e.g., popular fiction), the average number of 
times a title circulates. This data can be used to attack specifically the terms that limit 
circulation to a particular number of uses before expiry. The data can show both that 
library print books survive many more uses than their offered e-equivalents and that 
many of a library’s books never circulate at high numbers. A price set on an assumption 
of a set number of circulations, then, may be seen as arbitrary and against public 
interest.

¶99 User surveys. Expand on the research already done by Pew Research Center89 to 
determine how many people would have no alternatives to information access if their 
local library ceased to exist. This data should provide information useful to assessing 
the public interest right of access to information, particularly for disadvantaged 
populations.

Unreasonable Costs
¶100 This is a much more challenging misuse argument to make simply because 

courts historically have accepted that owning IP “entitles the owner to exact royalties as 
high as he can negotiate with the leverage of that monopoly.”90 While the statement has 
been most commonly used in patent cases, it has been applied to copyright as well.

¶101 Again, though, libraries have characteristics that no other entity does. In 
reviewing existing cases in which cost was alleged as misuse, almost all fall into two 
categories. The first involves operational software91—software that was not creative but 
designed to perform a practical action—where other competing products remained on 
the market. The courts rejected the cost arguments in operational software cases 
because competing products existed (i.e., the licensee was not restricted only to work 
with the licensor) and, they reasoned, the price reflected a reasonable recoupment of 
the costs of development. For instance, in MAI Systems, a case involving diagnostic 
software, the court denied the claim that high license fees equaled misuse, instead not-
ing that it was normal and appropriate to recoup these costs through licensing fees.92

 89. Horrigan, supra note 33.
 90. Brulotte v. Thys Co., 379 U.S. 29, 33 (1964).
 91. In re Indep. Serv. Orgs. Antitrust Litig., 910 F. Supp. 1537 (D. Kan. 1995) (diagnostic software); 
Advanced Comput. Servs. of Mich., Inc. v. MAI Sys. Corp., 845 F. Supp. 356 (E.D. Va. 1994) (diagnostic 
software).
 92. Advanced Comput. Servs. of Mich., supra note 91, at 367.



160 LAW LIBRARY JOURNAL Vol. 114:2  [2022-6]

¶102 The second group of cases involves blanket music licenses where the licensees 
(e.g., cable operators) acquired the rights to programs without owning the rights to the 
music contained in the programs. The industry practice was for licensees to acquire the 
rights to programming without reviewing background music and then to acquire a 
separate license that would account for any music use.93 Public performance organiza-
tions like ASCAP and BMI provided such blanket music licenses to organizations, giv-
ing them broad access to a wide range of musical works for a set fee (e.g., a percentage 
of revenues). Blanket licenses provided an efficient and convenient way to get coverage 
without individual negotiations with each artist.94 When licensees attempted to use cost 
as an argument to invalidate the licensing practices under the misuse doctrine, they 
invariably lost. The three relevant factors were insufficient evidence,95 proof that realis-
tic alternatives existed,96 and undisputed evidence that blanket licenses reduced trans-
action costs that would otherwise be prohibitive (i.e., that the procompetitive effect was 
greater than the anticompetitive effect).97

¶103 Taking libraries’ unique characteristics into account, the decisions in past cases 
regarding costs seem inapplicable. Investment in authors and publishing is substantially 
less than in software development,98 as a book (regardless of format) requires no 
upkeep. The text of a work does not change unless edits are made in reprinting, and 
even then, the costs are no different than they would be in print. One might argue that 
they are even less costly in digital format as reprinting and physical redistribution are 
unnecessary.

¶104 Books are distinctly different from software in that there is no head-to-head 
competition. In other fields, there may be dozens of competitors (e.g., word processing 
programs) to achieve the same purpose, but one cannot substitute one author’s works 
for another (e.g., if Lord of the Flies is assigned for an English class, no other book can 
be used to replace it). And unlike the cases in which courts have supported IP owners’ 
rights to extract as much profit as possible from their monopolies, the parties involved 
here are not two commercial entities. Libraries do not have a profit motive where their 
actions can be assessed in light of how licenses further (or hinder) their commercial 
businesses or industries. Where the library is a party, there is now a different purpose 
that courts have not yet judged.

 93. The agreements typically denied the rights of the operator to replace the music, so that was not an 
alternative option for the licensees.
 94. Nat’l Cable Television Ass’n, supra note 85, at 644 (“Another procompetitive effect is the tremen-
dous efficiency of the blanket license, which, ultimately, reduces costs to buyers and maximizes output. 
This beneficial economic effect arises from the elimination of potentially thousands of transactions that 
would otherwise have to occur, in negotiating licenses, monitoring of use, sales, and enforcement of copy-
rights.”).
 95. Broad. Music, Inc. v. Moor-Law, Inc., supra note 85, at 773 (alleging abuse of monopoly power but 
providing no factual documentation).
 96. Coleman, supra note 82, at 295.
 97. Nat’l Cable Television Ass’n, supra note 85.
 98. There are costs in platform development, but as noted in the earlier section on antitrust, platforms 
involve a different copyrighted work than a book.
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¶105 Libraries are also distinctly different from the entities that use blanket music 
licenses. Cable providers use blanket licenses because they do not know what music 
their programs will use; by contracting to have immediate access to a broad range of 
music, they can use their programs without delay and without independent negotiation 
for the music rights. Collection development policies at libraries show a culture of selec-
tion and curation. It is diametrically opposed to the situation that cable stations find 
themselves in; librarians evaluate and select resources to add to their collections perma-
nently. (Even when a library has created a profile with a jobber, predetermining where 
books in certain topics should be automatically sent to them, the profile is subject to 
considerable thought, and any books delivered are still subject to approval.) Unlike 
blanket licenses that are designed to accommodate current use when selection is not 
part of the normal enterprise, libraries can show that Big Deals99—when there are no 
options for ownership or access to individual titles—are a misuse of market power to 
consolidate and extend that power.

¶106 Big Deals—a large bundle of journals, less costly together than the individual 
titles would be—have taken up an increasing percentage of library budgets.100 They 
contain works that a library has no interest in as well as essential titles. They were, at 
least in earlier pricing models, the types of aggregator databases described at the outset. 
At lower costs, some libraries were willing partners in the bargain being struck—much 
greater access to titles than they could afford through ownership for much lower costs. 
But as costs have exceeded inflation and the option to acquire individual titles has dis-
appeared, libraries no longer have a meaningful choice. They cannot choose to select a 
single title and, should their budgets be cut, they would lose access to all titles. How 
might this be seen as inappropriately extending market power? Since the necessary 
titles cannot be obtained without licensing the other titles, publishers are receiving 
added payment for materials that the library does not need.

¶107 Data gathering. A library should document when it has asked to purchase the 
electronic text instead of licensing it. The library should record not just the question but 
also the response. This documentation would serve to ensure that there is sufficient 
data on alternatives that a court cannot dismiss a suit for lack of data.

 99. Kenneth Frazier, What’s the Big Deal?, 48 Serials Libr. 49, 50 (2005) (“A Big Deal is a compre-
hensive licensing agreement in which a library or library consortium agrees to buy electronic access to all 
or a large portion of a publisher’s journals for a cost based on expenditures for journals already subscribed 
to by the institution(s) plus an access fee. Multi-year Big Deal agreements typically limit the ability of the 
library to eliminate subscriptions or reduce expenditures to the publisher while specifying an annual price 
increase that is less than the price increases that would apply if the library continued to purchase the indi-
vidual journals.”).
 100. Stephen Bosch, Barbara Albee & Sion Romaine, Deal or No Deal: Periodicals Price Survey 
2019, Libr. J. (Apr. 4, 2019), https://www.libraryjournal.com/?detailStory=Deal-or-No-Deal-Periodicals 
-Price-Survey-2019 [https://perma.cc/6LEM-HYRP]; see also Cornell University Library and the Big Deals 
2019, Cornell Univ. Libr. (n.d.), https://www.library.cornell.edu/about/collections/licensing-electronics 
-resources/big-deal-faq [https://perma.cc/MA4R-98EW].

https://www.libraryjournal.com/?detailStory=Deal-or-No-Deal-Periodicals
https://perma.cc/6LEM-HYRP]
https://www.library.cornell.edu/about/collections/licensing-electronics
https://perma.cc/MA4R-98EW]
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Unconscionability Doctrine
It is, of course, far too late in the day to seriously suggest that the law has not made 
substantial inroads into such freedom of private contracts. There exists an unavoid-
able tension between the concept of freedom to contract, which has long been basic 
to our socioeconomic system, and the equally fundamental belief that an enlightened 
society must to some extent protect its members from the potentially harsh effects of 
an unchecked free market system . . . . [T]he law has developed the concept of uncon-
scionability so as to prevent the unjust enforcement of onerous contractual terms 
which one party is able to impose under the other because of a significant disparity in 
bargaining power.101

¶108 The last path described for libraries is to neutralize e-book license terms that 
limit any of the rights enumerated in §§ 107 (fair use), 108 (preservation, interlibrary 
loan), and 109 (first sale) through the unconscionability doctrine. This again would 
apply only to e-book licenses when the library would purchase the book for its perma-
nent collection if such a purchase were possible.

¶109 Generally, when terms are considered unconscionable, the remedy is to render 
the contract or the unconscionable terms as unenforceable or to reform the terms of the 
contract to be reasonable.

The determination that a contract or term is or is not unconscionable is made in the light of its 
setting, purpose and effect. Relevant factors include weaknesses in the contracting process like 
those involved in more specific rules as to contractual capacity, fraud, and other invalidating 
causes; the policy also overlaps with rules which render particular bargains or terms unenforce-
able on grounds of public policy.102

Though unconscionability is an equitable principle, it was largely undefined and dif-
ficult for courts to apply until the Uniform Commercial Code replaced the general 
principle with § 2-302:

(1) If the court as a matter of law finds the contract or any clause of the contract to have been 
unconscionable at the time it was made the court may refuse to enforce the contract, or it may 
enforce the remainder of the contract without the unconscionable clause, or it may so limit the 
application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may 
be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as 
to its commercial setting, purpose and effect to aid the court in making the determination.103

¶110 Williams v. Walker-Thomas subsequently provided a two-part test for uncon-
scionability: (1) unfairness in the formation of the contract (procedural unconsciona-
bility), and (2) excessively disproportionate power or terms (substantive 
unconscionability).104 Despite recognition that the UCC does not mandate both 

 101. Rowe v. Great Atl. & Pac. Tea Co., 46 N.Y.2d 62, 68, 385 N.E.2d 566, 569 (1978).
 102. Restatement (Second) of Contracts § 208 (Am. L. Inst. 1981).
 103. U.C.C. § 2-302 (Am. L. Inst. & Unif. L. Comm’n 1977).
 104. Williams v. Walker-Thomas Furniture Co., 350 F.2d 445, 449 (D.C. Cir. 1965). The 
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substantive and procedural unconscionability to be found, most courts have been reluc-
tant to find unconscionability except when both queries are answered in the affirmative. 
When there is ample evidence of one, less evidence is necessary in the other. Empirical 
research found that the few cases where courts were willing to find unconscionability 
without affirmative answers to both questions were when great substantive unconscio-
nability was found.105

¶111 That same research identified three patterns relevant to the current inquiry. 
First, courts are more comfortable in analyzing and finding procedural misconduct, as 
those claims are grounded in traditional contract law (e.g., age and expertise of parties, 
meeting of the minds), than they are in determining substantive unconscionability. 
Second, it is very rare in merchant-consumer contracts for a finding of unconscionabil-
ity to go against the consumer; it is much more likely that a merchant would be deter-
mined to have acted in an unconscionable manner. Courts are much less likely to 
interfere in a commercial contract, though they do recognize that even between mer-
chants, a wide difference in sophistication could lead to a successful charge of uncon-
scionability. Third, unconscionability was unlikely to be found when both parties were 
represented by counsel.

¶112 Using this test, in cases in which publisher-library licenses replace the standard 
book purchase, the premise for substantive unconscionability echoes the arguments in 
the preceding sections. Any or all of the following can be used to support the premise 
of unequal bargaining power: Each book is unique and therefore has no competition 
and publishers each have a monopoly over their titles. The character of books is such 
that there are no equivalents; if a faculty member recommends a particular book to 
read, for instance, no substitute can take its place. And while copyright is a legislatively 
granted monopoly, in a normal book market, a consumer (or library) could still find 
competition (e.g., among bookstores) and have alternative methods of acquisition (e.g., 
used bookstores). In the case of licensing e-books, alternative streams or competitive 
pressures for pricing have been eliminated in a manner that dictates unequal power.

¶113 In addition, there are data points that can support an assertion of unequal 
terms. These would include cost comparisons between past purchases and current 
licensing, cost comparisons between what consumers and libraries pay, data showing 
that cost increases dramatically outpace inflation, and restrictive licensing terms that do 
not reflect historic use. The comparison between past purchases and the cost of licenses 
will demonstrate that for the same type and quantity of content, intended for the same 
use, libraries face much higher costs in licensing than can be justified by the cost of 
creating and publishing the work. Despite the higher costs, they often also get fewer 
rights, such as no rights of preservation. Cost comparisons between what consumers 
and libraries pay for the same content can be presented as evidence of discriminatory 
pricing against the public interest. After all, with higher costs to libraries than to the 

shorthand terms of procedural and substantive unconscionability were developed by Arthur Allen Leff, 
Unconscionability and the Code—The Emperor’s New Clause, 115 U. Pa. L. Rev. 485 (1967).
 105. Larry A. DiMatteo & Bruce Louis Rich, A Consent Theory of Unconscionability: An 
Empirical Study of Law in Action, 33 Fla. St. U. L. Rev. 1067 (2006).
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average user, a library is able to acquire less content for its community for the same 
amount of money. Inflationary rates, whether compared to print prices or the Consumer 
Price Index, can demonstrate that the rates are not rationally tied to the costs of produc-
ing and publishing the copyrighted work. Last, many libraries will have data in their 
ILSs that show that a print book can be used dozens if not hundreds of times before its 
condition fails such that it has to be replaced. In contrast, the licenses that limit use of 
titles to a set number of uses (e.g., Harper & Row’s 26-use rule) force repurchase of 
content when its analog equivalent would have lasted far beyond that number, illustrat-
ing an abuse of copyright through format.

¶114 Procedural unconscionability may be more problematic, mostly because it is 
impossible to know how courts view libraries in an environment where disputes typi-
cally have involved only two types of players: commercial and consumer. Arguments 
could be made to treat a library as a commercial actor or as a consumer, though neither 
role fits very well. Factually, the library is not a commercial actor, does not have profit 
as a goal, and therefore bargains very differently than a commercial actor would. 
Libraries also do not have the same bargaining power as commercial entities have, as 
they do not engage directly in the types of sales that publishers seek. At the same time, 
they are not wholly unsophisticated actors and therefore do not share the same charac-
teristics as the average consumer. They may be represented by counsel, but those attor-
neys may not participate at all in negotiation. For example, in academia, counsel 
represents the entire university, and library operations are unfamiliar enough that most 
license negotiations happen at the library level.

¶115 The better approach may be to advocate for recognition of a status different 
from a consumer or a commercial entity. In a license between a publisher and a library, 
the library serves as a proxy for the public, and the license should be seen as one 
between a merchant and the public at large. The purpose of the contract should include 
the two purposes of the copyright act—the author’s and the public’s—whether or not 
these interests are stated in the contract itself. When a contract is crafted to avoid the 
application of copyright law and, in particular, its public interest protections, that 
should be deemed unconscionable.

¶116 The copyright owners’ interest is apparent in such licenses, but the public pur-
pose has been undermined, as has been demonstrated through the loss of rights when 
formats changed from analog to digital. There may not be agreement, then, on the 
license terms but simply the exercise of unequal power by the copyright owner onto the 
public.

¶117 If unconscionability were to succeed as a claim, the license itself could be 
invalidated, as all parts, from costs to limitations, come from unequal negotiations. It is 
far more likely, though, that any success would be on narrower terms, ones that man-
date a library price equivalent to what users pay or that strike any provisions that limit 
preservation, interlibrary loan, or resale activities.106

 106. Since this article was first submitted for publication (November 2020), there has been a 
movement among the states to adopt legislation to force publishers to provide more reasonable e-book 
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¶118 Data gathering. In addition to the use and replacement statistics mentioned in 
earlier sections, libraries should gather:

 l Cost comparisons between past purchases and current licensing. When a title exists 
in multiple forms, document the difference in price. When a title exists now only in 
digital form, document the change in costs while it was in print as well as the costs 
in the current format (while building in inflation, so as to keep the analyses fair).

 l Cost comparisons between what consumers and libraries pay. Document the differ-
ences in costs for the same title to different users. When there is only a single for-
mat, this data can support a discriminatory pricing claim against the public interest 
when it is shown that until the new format, all users were able to access the work 
equally and at the same cost.

 l Data showing that cost increases dramatically outpace inflation. Some of this work 
has already been done by ALA or other library organizations, so collecting this 
information simply entails identifying what already exists and filling in gaps as 
needed.

Conclusion

¶119 In setting out possible paths to restore the balance of copyright, this article 
does not seek to eliminate the right to contract or negotiate. If the balance of copyright 
can be maintained through negotiation or if a contract appropriately balances the 
rights, then there can be no objection to either action. Thus far, though, the unequal 
power during negotiation has not produced equitable results. Without some action by 
libraries, users, or other public-facing organizations, the balance of copyright will con-
tinue to tip toward copyright owners exclusively.

¶120 The paths explored above are not the only possible ones, and admittedly each 
one by itself does not address the multitude of problems that libraries face with licens-
ing. They may not even be the best paths after deeper analysis and information gather-
ing. But the purpose of raising them is to push libraries to consider that the battle for 
balance in copyright will be lost if society continues to allow powerful copyright owners 
to dictate the terms of copyright’s future. If libraries have a role in that fight, it is to 
safeguard the public’s interests. How they choose to do so may vary from library to 
library, but it is not inconceivable that some libraries will recognize that taking mea-
sured legal risks now will ultimately be less risky to the public good than allowing the 
status quo to continue.

pricing to libraries, occasionally referring to the consumer price in comparison. As of July 29, 2022, there 
were eight states with such legislation (Illinois, Maryland, Massachusetts, Missouri, New York, Ohio, 
Rhode Island, Tennessee), one of which has been successfully challenged in courts (Maryland). The states 
with other bills, as well as states that are working on bills, have adjusted their language accordingly. While 
unconscionability is not explicitly named in the bills, it is an undercurrent of the language used in several 
of the acts.
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¶121 The most complete solutions to any problem are not those developed under 
the stress of a lawsuit. In those instances, the field of vision is narrowed to respond to 
the suit, not to choose approaches that make sense in a more holistic manner. By devel-
oping reasonable copyright models prior to challenge, libraries can use space and time 
to consider all possible paths, evaluate the strengths and weaknesses of each, gather 
information they think will be relevant to any challenges, and thereby place libraries in 
the best position necessary should defense be required.

¶122 The suggestions for data gathering and documentation contained in this article 
are aimed at providing useful data stores to libraries as they challenge common assump-
tions. The information collected can serve to educate ourselves, copyright owners, leg-
islators, and courts, as well as to illustrate patterns of practice that may not be common 
enough outside libraries to be understood without statistics.

¶123 It is hoped that the balance of copyright will return without need for any of the 
described paths, but given where copyright stands today, it seems unlikely that balance 
will be regained without visible and continuous efforts to defend libraries’ public mis-
sions of providing access to and preservation of knowledge for present and future 
generations.
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Precedential Power Policies*

David C. Walker**

This article explores the development of stare decisis and the doctrinal divisions that exist 
in judicial approaches to precedent as binding authority. It points out ambiguities in poli-
cies concerning precedent and provides a simple approach for courts to better clarify which 
of their decisions count as law.
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Introduction

¶1 Judicial precedent is the bedrock of the American legal system. Precedent itself, 
however, has no power over any person except the parties to a lawsuit.1 Precedent might 
be thought of as merely the opinion of one person seated on a bench wearing a robe 
explaining the rationale for a decision. Precedent can wield considerable power, how-
ever, but only through the application of the doctrine of stare decisis. Without stare 
decisis the power of precedent is limited. Stare decisis has the power to turn precedent 
into binding precedent.2 Commonly referred to merely as “stare decisis,” the doctrine of 
stare decisis et non quieta movere (“stand by the thing decided and do not disturb the 

 * © David C. Walker, 2022.
 ** Director, Schaffer Law Library, and Associate Professor, Albany Law School, Albany, New York. I 
would like to thank Claire Burke and Erin V. Wallin for their invaluable research assistance (there are so 
many rules).
 1. See, e.g., 11th Cir. R. 36-2; 3d Cir. I.O.P. 5.3.
 2. Compare Precedent with Binding Precedent, Black’s Law Dictionary (11th ed. 2019).
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calm”)3 is the oldest  practice under the  “American Rule of Recognition.”4 Stare decisis 
refers generally to the practice of courts deferring to certain precedent decisions of 
other courts,5 and it serves a number of functions in the American common law tradi-
tion. It is the doctrine that gives power to some judicial opinions, so much so that in 
some cases the failure to cite certain judicial precedents6 (or even the failure not to cite 
certain cases)7 constitutes professional malpractice. Stare decisis has been referred to as 
“the foundation of the rule of law” and is said to ensure that legal rules develop “in a 
principled and intelligible fashion.”8 “It represents an element of continuity in law, and 
is rooted in the psychological need to satisfy reasonable expectations.”9 It helps in pro-
moting stability, consistency, and predictability of legal outcomes.10

¶2 As important as it is in the American legal tradition, however, the ways in which 
the doctrine is applied vary from jurisdiction to jurisdiction, and in some jurisdictions 
the polices underlying its practices are unclear. This article sheds light on the numerous 
ways in which the doctrine of stare decisis operates throughout the United States. It 
begins with the history of the doctrine’s development in the Anglo-American tradition, 
compares characteristics of the doctrine in different jurisdictions, explains the problem 
with the normative development of the doctrine and, finally, provides a positive 
approach for establishing the power of precedent in a given jurisdiction.

A Brief History of Stare Decisis

¶3 Stare decisis is not an American invention, though it might operate in a unique 
manner in the United States. Scholars disagree as to the doctrine’s origins. Some date 
the doctrine to early Roman law, others to ancient Greece, and still others to ancient 
Egypt.11 Whatever its true origin, the use of the doctrine as a rule, as opposed to a mere 

 3. Thomas G. Field III, The Role of Stare Decisis in the Federal Circuit, 9 Fed. Cir. B.J. 203, 204–05 
(1999).
 4. According to H.L.A. Hart, rules of recognition are rules for determining what counts as law; see 
Timothy P. Terrell, Introduction: Violence, Human Rights, and the Rule of Law, 32 Emory L.J. 383, 399 
(1983).
 5. Joseph W. Mead, Stare Decisis in the Inferior Courts of the United States, 12 Nev. L.J. 787, 789–90 
(2012).
 6. Model Rules of Pro. Conduct r. 3.3(a)(2) (Am. Bar Ass’n 1983); see also Nachbaur v. Am. 
Transit Ins. Co., 752 N.Y.S.2d 605, 607 (App. Div. 2002).
 7. See Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001).
 8. Vasquez v. Hillery, 474 U.S. 254, 256 (1986).
 9. Helvering v. Hallock, 309 U.S. 106, 119 (1940).
 10. State v. S.S., 162 A.3d 1058, 1070 (N.J. 2017).
 11. See generally Hayden C. Covington, The American Doctrine of Stare Decisis, 24 Tex. L. Rev. 190 
(1946); Samuel Damren, Stare Decisis: Maker of Customs, 35 New Eng. L. Rev. 1 (2000); Thomas Healy, 
Stare Decisis as a Constitutional Requirement, 104 W. Va. L. Rev. 43, 54–55 (2001) (“In ancient Greece, 
judges relied on past cases to settle commercial disputes, while early Egyptian judges prepared a rudimen-
tary system of law reports to help guide their decisions. Roman judges also displayed a tendency to follow 
the example of their predecessors, especially in procedural matters. Though courts in Greece, Egypt, or 
Rome may have consulted past decisions for guidance, they were never bound, even presumptively, by 
those decisions, and they did not view precedent as a restraint on their power.”).
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convention, developed in England during the reign of King Henry II.12 At that time, the 
doctrine was used primarily as a mechanism to create adjudicatory uniformity. Henry 
II’s courts gradually assumed the duties of local courts, whose legal customs were varied 
and, thus, inconsistent.13 In applying the doctrine of stare decisis, the King’s courts 
would adopt a local custom, making that custom uniform throughout the nation.14 
While this use of stare decisis in the creation of a uniform set of laws was conceptually 
beneficial, its practice was hindered by its temporal nature; that is, because there was no 
recording of the rules adopted by the courts, the uniform application of a given rule was 
limited to the memory of the bench and bar.15 Because knowledge of the rules existed 
only in the mind of the knower, the knowledge could not persist.16 The solution to the 
indeterminate lifespan of such knowledge would be introduced just decades after 
Henry II’s reign.

¶4 In the 11th century, Henri de Bracton, an English judge and priest, took it upon 
himself to write a treatise to explain the principles and procedures of English common 
law by chronicling decisions of approximately 500 cases.17 Bracton’s practice of record-
ing precedent decisions was adopted by law student predecessors, leading to the cre-
ation of the Year Books, a digest of court cases published between the late 13th century 
and mid-16th centuries.18 Though the Year Books contained precedents, those prece-
dents were not necessarily treated as binding.19 Bracton himself did not find precedent 
cases to be authoritative sources of law but rather examples of the application of legal 
principles.20

¶5 It was not until a century after the end of the publication of the Year Books that 
the idea of precedent cases as having some binding authority took hold.21 Such a notion 
on precedent, established by Sir Edward Coke (chief justice of the King’s Bench, 1613–
1616), did not quite mirror the modern understanding of the binding nature of prece-
dent, however;22 but through Coke was born the idea that a rule previously enunciated 
in precedent cases by common law courts was authoritative.23

 12. Field, supra note 3, at 204.
 13. Id.
 14. Id.
 15. Id.; see also Jordan Wilder Connors, Treating Like Subdecisions Alike: The Scope of Stare Decisis as 
Applied to Judicial Methodology, 108 Colum. L. Rev. 681 (2008).
 16. Field, supra note 3, at 204.
 17. Id.
 18. Healy, supra note 11, at 56–58.
 19. Id. at 57.
 20. Harold J. Berman & Charles J. Reid, Jr., The Transformation of English Legal Science: From Hale to 
Blackstone, 45 Emory L.J. 437, 445 (1996).
 21. Id. at 446.
 22. Id. at 447.
 23. Id. Those precedents were not recorded by the judges themselves, however, but by the likes of Coke 
and, as such, added an extra layer of gloss on the meaning of the rules. Coke’s Reports was an example of 
an early nominative reporter. Robert C. Berring, Legal Research and Legal Concepts: Where Form Molds 
Substance, 75 Calif. L. Rev. 15, 16 (1987) (“Nominative case reporters were individually compiled by a 
member of the bar who would gather notes of the courts’ decisions either as recorded by himself, from 
other lawyers or, perhaps, from the notes of the judges. These compilations were then published as 
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¶6 By the time Mathew Hale served as chief justice of the King’s Bench (1671–1676), 
Coke’s notion of precedent began to gain some acceptance. Hale, however, did not 
wholly adopt Coke’s approach that merely because a single precedent decision stood for 
a proposition of law did that precedent serve as a binding authority; rather, Hale 
believed that “a line of judicial decisions consistently applying a legal principle or legal 
rule to various analogous fact-situations is ‘evidence’ . . . of the existence and validity of 
such principle or rule.”24 For Hale, the consistency of a rule’s adoption served as proof 
that the rule was a scientific truth and “hence, a source of its binding force.”25

¶7 After the death of Coke, Sir William Blackstone breathed life into the common 
law, which provided the underlying justification for judicial precedent to serve as bind-
ing authority. Made possible by natural law jurisprudence, Blackstone organized the 
common law into a logical framework, “a coherent and rational system.” As Robert 
Berring puts it: 

Blackstone’s concept of a coherent system also relied upon natural law beliefs in the existence 
of ultimate and universal systems of norms. Natural law provided the assurance that there was 
a structure, an absolute foundation, upon which to build the rational system. Indeed, all eigh-
teenth and most nineteenth century legal text writers prefaced their analyses by acknowledging 
the underpinning of natural law, which allowed for an ultimate sanctioning authority, and lent 
credence and coherence to the analysis that followed. Once this universal truth was established 
by a commentator, the primary authorities, largely in the form of case reports, could be used as 
indicia of the larger structure and could be analyzed and parsed as a means to mapping out the 
system. The written reports of judicial decisions were the embodiment of the common law.26

¶8 While natural law may have provided the justification for the adoption of the 
doctrine of stare decisis, both the doctrine and its justification have been under attack 
since Jeremy Bentham.27 The most notable attacks on the doctrine came from the legal 
realists in the early 19th century who took exception to the notion that rules of law are 
absolute truths discoverable by reason and that judges could actually discern a correct 
answer to a given legal problem. For the realists, judicial decisions were political deci-
sions—the product of personal biases, subjective and mutable, not impersonal or 
mechanistic.28 Justification for their aversion to the natural law ideal of precedent was 
due in part to the observation that a judge could easily decide to fail to apply a prece-
dent case, claiming that the precedent case is distinguishable from the case at bar. 
Realists like Oliver Wendell Holmes were “frustrated by the degree to which the inertia 
of past decisions can inhibit present day shifts in course.”29 They believed that stare 
decisis is too limiting of a doctrine to slavishly apply decisions of the past to new situa-

illustrations of the way past matters had been adjudicated. Because there was no official written record of 
decisions of the court, these unofficial compilations were vital repositories.”).
 24. Berman & Reid, supra note 20, at 448.
 25. Id.
 26. Berring, supra note 23, at 16–17.
 27. Id. See generally Jeremy Bentham, A Fragment on Government (1776).
 28. Brian Z. Tamanaha, Understanding Legal Realism, 87 Tex. L. Rev. 731, 732 (2009); see also 
Frederick Schauer, Legal Realism Untamed, 91 Tex. L. Rev. 749 (2013).
 29. Damren, supra note 11, at 3.
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tions that arise in an ever-changing society; their view was that as society evolves, so too 
should the law. The realists, however, were not necessarily opposed to precedent, as long 
as the legal rules adopted in precedent cases could be changed when past decisions 
proved to be unwise or ineffective in light of changing circumstances.30 Both the natural 
law and legal realist perspectives on horizontal stare decisis are embodied in the prac-
tice of the doctrine by both federal and states courts in the United States. 

The Varieties of Precedential Power Policies

¶9 Under the modern U.S. concept of stare decisis, however, deference is not 
accorded to a judicial precedent merely because a court declared something. Instead, a 
judicial precedent must meet certain conditions for the doctrine of stare decisis to 
apply. Two considerations must be evaluated for a judicial precedent for the doctrine to 
apply: (1) the hierarchical standing of the court within the given jurisdiction that 
decided the case; and (2) the publication status of the court’s precedent opinion.

¶10 Moreover, some of these considerations are embodied in the two different forms 
of stare decisis: (1) vertical stare decisis and (2) horizontal stare decisis. Vertical stare 
decisis is the practice of a lower court adhering to the decisions of a higher court.31 
Horizontal stare decisis is the practice of a court deferring to its own decisions.32 While 
the rules concerning vertical stare decisis are generally uniform throughout all jurisdic-
tions within the United States, the rules concerning horizontal stare decisis, while 
more-or-less consistent at the federal level, differ among the states. The differences 
between the approaches to stare decisis are centered around the dichotomy between 
hard and soft stare decisis, which refers to the extent to which a precedent decision has 
the power to bind a future court.33 When stare decisis is soft, a rule laid down by a court 
authorized to declare what the law is easily changes.34 When stare decisis is hard, once 
a rule is laid down by a court, in some cases, that same court lacks the power to alter 
the rule—yet in other hard stare decisis cases, a court may be quite reticent to alter the 
previously established rule.35 The dichotomy between hard and soft stare decisis is 
rooted in the long history of the doctrine of stare decisis, and modern courts’ applica-
tion of stare decisis tends to reflect particular stages of the doctrine’s development.

¶11 Federalism, like so many things in the American legal tradition, allows for the 
doctrine of stare decisis to be richly diverse as the several states have great latitude in 
determining their own laws36 and, in turn, in determining what counts as law. With a 

 30. Field, supra note 3, at 207–08.
 31. Mead, supra note 5, at 789–90.
 32. Id.
 33. Amy E. Sloan, The Dog That Didn’t Bark: Stealth Procedures and the Erosion of Stare Decisis in the 
Federal Courts of Appeals, 78 Fordham L. Rev. 713, 719 (2009).
 34. Id. at 720.
 35. Id.
 36. The American legal system operates under a system of federalism; powers not specifically enumer-
ated to the federal government are reserved to the governments of the states. U.S. Const. amend. X.
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few exceptions, the way in which stare decisis operates at the federal level, with courts 
divided into various circuits and districts,37 is consistent. However, the way in which 
stare decisis operates among the states is quite divergent, especially as it concerns hori-
zontal stare decisis at the intermediate appellate court level. The one constant regarding 
stare decisis, whether at the federal or state level, whether vertical or horizontal, is that 
the holdings of unpublished opinions (e.g., the holdings of opinions not approved for 
publication by the court) are never binding on any court.38

Stare Decisis in Federal Courts
¶12 Article III, Section 1, of the U.S. Constitution provides, “The judicial power of 

the United States, shall be vested in one supreme court, and in such inferior Courts as 
Congress may from time to time ordain and establish.” Under Article III, the Supreme 
Court of the United States (the Court) serves as the “one supreme court” of the United 
States, the federal government’s court of last resort.39 Also vested with judicial power, 

 37. See 28 U.S.C. §§ 41, 81–131.
 38. Ang v. Gonzales, 430 F.3d 50, 58 (1st Cir. 2005); United States v. Ryan, 806 F.3d 691, 694 n.4 (2d 
Cir. 2015); VICI Racing, LLC v. T-Mobile USA, Inc., 763 F.3d 273, 287 n.9 (3d Cir. 2014); United States v. 
Ruhe, 191 F.3d 376, 392 (4th Cir. 1999); United States v. Escalante, 933 F.3d 395, 402 n.9 (5th Cir. 2019); 
Planned Parenthood Sw. Ohio Region v. DeWine, 931 F.3d 530, 544 (6th Cir. 2019); White v. Nat’l Football 
League, 756 F.3d 585, 595 (8th Cir. 2014); Reynolds Metals Co. v. Ellis, 202 F.3d 1246, 1249 (9th Cir. 2000); 
United States v. Engles, 779 F.3d 1161, 1162 n.1 (10th Cir. 2015); United States v. Riley, 706 F. App’x 956, 
963 (11th Cir. 2017); Slinger Drainage, Inc. v. EPA, 244 F.3d 967, 968 (D.C. Cir. 2001); State v. Lewis, 340 
P.3d 415, 420 (Ariz. Ct. App. 2014); Vandiver v. Banks, 962 S.W.2d 349, 352 (Ark. 1998); Ferra v. Loews 
Hollywood Hotel, LLC, 253 Cal. Rptr. 3d 798, 805 (Cal. Ct. App. 2019); People v. Small, 962 P.2d 258, 260 
n.1 (Colo. 1998); Walker v. Resource Dev. Co., 791 A.2d 799, 814 n.52 (Del. Ch. 2000); In re Shorter, 570 
A.2d 760, 771 (D.C. 1990); Baskerville v. Sec’y, Dep’t of Vet. Aff., 377 F. Supp. 3d 1331, 1336 (M.D. Fla. 
2019); Arakaki v. Cayetano, 299 F. Supp. 2d 1090, 1094 n.3 (D. Haw. 2002); Staff of Idaho Real Est. Comm’n 
v. Nordling, 22 P.3d 105, 109 (Idaho 2001); Sexton v. Brach, 464 N.E.2d 284, 286 (Ill. App. Ct. 1984); State 
v. Hancock, 65 N.E.3d 585, 590 n.6 (Ind. 2016); Goodwin v. Iowa Dist. Ct., Davis Cty., 936 N.W.2d 634, 
650 (Iowa 2019) (McDonald, J., concurring); Riverside Drainage Dist., Sedgwick Cty. v. Hunt, 99 P.3d 
1135, 1140 (Kan. Ct. App. 2004); Beaumont v. Zeru, 460 S.W.3d 904, 909 (Ky. 2015); Lane v. Wal-Mart 
Stores E., Inc., 69 F. Supp. 2d 749, 756 n.1 (D. Md. 1999); In re Wadsworth’s Case, 935 N.E.2d 333, 337 n.4 
(Mass. App. Ct. 2010); Cox v. Hartman, 911 N.W.2d 219, 228 (Mich. Ct. App. 2017); Minneapolis Grand, 
LLC v. Galt Funding LLC, 791 N.W.2d 549, 556 (Minn. Ct. App. 2010); Exec. Bd., Mo. Baptist Convention 
v. Windermere Baptist Conf. Ctr., 280 S.W.3d 678, 691 n.11 (Mo. Ct. App. 2009); Progressive Direct Ins. 
Co. v. Stuvienga, 276 P.3d 867, 882 n.5 (Mont. 2012); Baxter v. Dignity Health, 357 P.3d 927, 931 n.5 (Nev. 
2015); Morella v. Grand Union/N.J. Self-Insurers Guar. Ass’n, 917 A.2d 826, 831 n.4 (N.J. Super. Ct. App. 
Div. 2007); State v. Stevenson, 455 P.3d 890, 900 (N.M. Ct. App. 2019); State v. Waycaster, 818 S.E.2d 189, 
194 (N.C. Ct. App. 2018); Adrovet v. Brunswick City Sch. Dist. Bd. of Educ., 735 N.E.2d 995, 998 (Ohio Ct. 
Com. Pl. 1999); State ex rel. Prater v. Dist. Ct., Okla. Cty., 188 P.3d 1281, 1283 n.6 (Okla. Crim. App. 2008); 
DeGrossi v. Commw., Dep’t of Transp., Bureau of Driver Licensing, 174 A.3d 1187, 1191 (Pa. Commw. Ct. 
2017); Shakespeare Co. v. Silstar Corp. of Am., Inc., 906 F. Supp. 997, 1008 n.12 (D.S.C. 1995); Fortune v. 
Unum Life Ins. Co. of Am., 360 S.W.3d 390, 398 (Tenn. Ct. App. 2010); Tex. Vital Care v. State, 323 S.W.3d 
609, 611 n.5 (Tex. App. 2010); Essential Botanical Farms, LC v. Kay, 270 P.3d 430, 436 (Utah 2011); In 
re Benoit, 237 A.3d 1243, 1247 n.4 (Vt. 2020); Jones v. Commonwealth, 836 S.E.2d 710, 713 n.2 (Va. Ct. 
App. 2019); Karanjah v. Dep’t of Soc. & Health Servs., 401 P.3d 381, 388 (Wash. Ct. App. 2017); City of 
Sheboygan v. Nytsch, 750 N.W.2d 475, 476 n.2 (Wis. 2008).
 39. U.S. Const. art. III, § 1; Knight v. Carter Oil Co., 23 F.2d 481, 484 (8th Cir. 1927).
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per federal statute, are 13 U.S. courts of appeal40 (intermediate appellate courts), and 94 
U.S. district courts41 (trial courts).42

¶13 Each of the inferior Article III courts is bound to the decisions of the Supreme 
Court by means of vertical stare decisis, which is to say that once the Court determines 
the answer to a question of federal law, no other state or lower federal court can decide 
a matter contrary to the Court’s prior decision;43 and while it is not necessarily bound 
to its former decisions, the Court will reverse prior decisions only in narrow circum-
stances.44 However, because of the Supreme Court’s use of discretionary review, the 
majority of novel questions of law are decided by the courts of appeals. Typically, only 
when the circuits are split on questions of federal law will the Supreme Court grant a 
petition for certiorari to review and resolve the issue.45

¶14 Under the doctrine commonly referred to as “the law of the circuit,” the district 
courts are bound to the decisions of the courts of appeals under whose geographic or 
subject-matter jurisdiction they fall.46 So, as a general rule, if a district court is subservi-
ent to a particular court of appeals—that is, if the district court falls under the jurisdic-
tion of particular court of appeals—that district court cannot rule in a manner contrary 
to the decisions of that court of appeals. However, under the law of the circuit, the mere 
issuance of an opinion by the circuit court does not bind the district courts under their 
jurisdiction; the opinion must also have been approved for publication.47 So even 

 40. 28 U.S.C. § 41.
 41. 28 U.S.C. §§ 81–131.
 42. Eleven of the courts of appeals’ jurisdictions are defined geographically. 28 U.S.C. § 41. The juris-
diction of the United States Court of Appeals for the Federal Circuit is based purely on subject matter, while 
the United States Court of Appeals for the District of Columbia’s jurisdiction is defined by a combination of 
both geography and subject matter. The jurisdiction of all 94 U.S. district courts is also defined geographi-
cally. 28 U.S.C. §§ 81–131. Additionally, however, pursuant to Article I, Congress created two other federal 
trial courts, the United States Court of International Trade, 28 U.S.C. § 251, and the United States Court of 
Federal Claims, 28 U.S.C. § 171, each of whose jurisdiction is based on specific subject matter.
 43. Rivers v. Roadway Express, Inc., 511 U.S. 298, 312 (1994).
 44. Payne v. Tennessee, 501 U.S. 808, 827–28 (1991).
 45. See 3d Cir. R. 5.3; 4th Cir. R. 32.1; 5th Cir. R. 47.5.4; 7th Cir. R. 32.1; 8th Cir. R. 32.1A; 9th 
Cir. R. 36-3; 10th Cir. R. 32.1(A); 11th Cir. R. 36-2.
 46. Hood v. United States, 342 F.3d 861, 864 (8th Cir. 2003); Hart v. Massanari, 266 F.3d 1155, 1174 
(9th Cir. 2001); Nat’l Org. of Vet. Advocates, Inc. v. Sec’y of Vet. Aff., 260 F.3d 1365, 1373 (Fed. Cir. 2001); 
Levin v. Madigan, 41 F. Supp. 3d 701, 704 (N.D. Ill. 2014); Condon v. Haley, 21 F. Supp. 3d 572, 586–87 
(D.S.C. 2014); Panayoty v. Annucci, 898 F. Supp. 2d 469, 479–80 (N.D.N.Y. 2012); Nat’l Franchisee Ass’n v. 
Burger King Corp., 715 F. Supp. 2d 1232, 1242–43 (S.D. Fla. 2010); Amgen, Inc. v. F. Hoffmann-La Roche 
Ltd., 494 F. Supp. 2d 54, 60 (D. Mass. 2007); B.T. ex rel. G.T. v. Santa Fe Pub. Schs., 506 F. Supp. 2d 718, 
724–25 (D.N.M. 2007); Bradford v. Metro. Life Ins. Co., 514 F. Supp. 2d 1024, 1028 (E.D. Tenn. 2007); Does 
1-7 v. Round Rock Indep. Sch. Dist., 540 F. Supp. 2d 735, 749 (W.D. Tex. 2007); In re Bayside Prison Litig., 
190 F. Supp. 2d 755, 763 (D.N.J. 2002); Anselmo v. King, 902 F. Supp. 273, 276 n.3 (D.D.C. 1995).
 47. Danny J. Boggs & Brian P. Brooks, Unpublished Opinions & the Nature of Precedent, 4 Green Bag 
2d 17, 18 (2000) (“While an unpublished opinion of a circuit panel resolves the particular dispute at issue, 
it is not exactly part of a circuit’s case law because—at least under most local circuit rules—it may not be 
cited as precedent in later cases. The unpublished opinion is tolerated for reasons involving such pedes-
trian considerations as efficiency in judicial administration. Unpublished opinions are usually regarded as 
helpful by overburdened judges and as a minor issue by lawyers who occasionally discover that a perfectly 
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though a vast number of cases are decided by the courts of appeals each year, only those 
cases whose opinions are approved for publication are binding precedent.

¶15 Pursuant to principles of vertical stare decisis adopted by the federal courts, the 
decisions of the district courts have no binding authority (with one exception),48 mainly 
because, as a practical matter, the district courts are at the first rung of the Article III 
hierarchy. Moreover, the district courts have no binding authority by means of horizon-
tal stare decisis either, though published opinions of district courts are typically cited as 
persuasive authority.49 So while district court judges may choose to do so, they need not 
adhere to the precedent cases of their brethren in the same district. Thus, even if the 
same district court were to decide two cases involving the same question of law under 
a similar set of facts, the court could reach different results in each case involving the 
same issue despite the publication status of either of the decisions.

¶16 In most cases where horizontal stare decisis applies at the federal intermediate 
appellate level, however, a subsequent panel of a court of appeals is bound to the deci-
sions of a prior panel of the same court.50 There are, however, two generally accepted 

analogous case cannot be cited as authority.”).
 48. In Bryant v. Smith, 165 B.R. 176, 180 (W.D. Va. 1994), the court stated, “Although the bankruptcy 
court is bound to follow the opinions of the district judges of this district so long as those opinions are not 
in conflict, the district judges are not bound by each others’ opinions.” However, the majority position of 
other federal courts seems to be that U.S. district court decisions are not binding on federal bankruptcy 
courts. See In re McBrearty, 335 B.R. 513, 517 (Bankr. E.D.N.Y. 2005) (quoting In re KAR Dev. Assocs., 
180 B.R. 629, 640 (D. Kan. 1995)) (“The better view, the one which reflects an understanding of the court 
structure and the nature of stare decisis, is that because district court bankruptcy decisions do not bind 
other district judges within the same district, they are not binding on bankruptcy courts either.”); In re 
Carrozella & Richardson, 255 B.R. 267, 272 (D. Conn. 2000) (“[A] judge of the bankruptcy court—a unit 
of the district court, 28 U.S.C. s.151—is not bound by the decision of a single district court judge.”); In re 
Raphael, 238 B.R. 69, 77 (D.N.J. 1999) (“[T]he decision of a district court is not binding on a bankruptcy 
court.”); In re Phipps, 217 B.R. 427, 430 (W.D.N.Y. 1998) (“. . . (1) bankruptcy judges exercise jurisdiction 
of the district court in bankruptcy matters; and (2) the bankruptcy courts, consequently, are not inferior 
courts for the purpose of stare decisis analysis; and therefore (3) a bankruptcy judge is as free to differ 
with an earlier decision of a district court judge as would be a different district judge of the district.”); In re 
Shattuc Cable Corp., 138 B.R. 557, 567 (Bankr. N.D. Ill. 1992) (“In the interests of comity and uniformity, 
this Court strongly believes that the bankruptcy courts should give deference to and seek to follow the deci-
sions of the district court judges, but it is not absolutely bound to do so when it feels that the result reached 
therein is contrary to the intended scope of the Bankruptcy Code.”); see also In re Gen. Motors Corp., 407 
B.R. 463, 487 (Bankr. S.D.N.Y. 2009), aff ’d sub nom. In re Motors Liquidation Co., 428 B.R. 43 (S.D.N.Y. 
2010), and aff ’d sub nom. In re Motors Liquidation Co., 430 B.R. 65 (S.D.N.Y.), and enforcement den. In re 
Motors Liquidation Co., 529 B.R. 510 (Bankr. S.D.N.Y. 2015), and aff ’d in part, vacated in part, rev’d in part 
590 B.R. 39, 43 (S.D.N.Y. 2018), aff ’d, 943 F.3d 125 (2d Cir. 2019) (“While an opinion of one bankruptcy 
judge in this District is not, strictly speaking, binding on another, it is the practice of this Court to grant 
great respect to the earlier bankruptcy court precedents in this District, particularly since they frequently 
address issues that have not been addressed at the Circuit level.”).
 49. Mead, supra note 5, at 800.
 50. Gonzalez-Mesias v. Mukasey, 529 F.3d 62, 65 (1st Cir. 2008) (“We are bound by the law of the 
circuit doctrine. That doctrine ‘holds a prior panel decision inviolate absent either the occurrence of a 
controlling intervening event (e.g., a Supreme Court opinion on the point; a ruling of the circuit, sitting en 
banc; or a statutory overruling) or, in extremely rare circumstances, where non-controlling but persuasive 
case law suggests such a course.’”); Ithaca Coll. v. NLRB, 623 F.2d 224, 228 (2d Cir. 1980) (“As the Third 
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exceptions to that rule: (1) the Supreme Court reverses the precedent decision,51 or (2) 
the court of appeals hearing the case en banc decides to resolve the question of law dif-
ferently than the panel did.52 That being said, were the Supreme Court to decide a 

Circuit has recently stated: A decision by this court, not overruled by the United States Supreme Court, is 
a decision of the court of last resort in this federal judicial district. Thus our judgments . . . are binding on 
all inferior courts and litigants in the Third Judicial District, and also on administrative agencies when they 
deal with matters pertaining thereto . . . .”); United States v. Savani, 733 F.3d 56, 62 (3d Cir. 2013) (citing 
Reich v. D.M. Sabia Co., 90 F.3d 854, 858 (3d Cir. 1992)) (“Although we, as a three-judge panel, are gener-
ally bound by prior decisions of this Court, we ‘may reevaluate a precedent in light of intervening authority 
and amendments to statutes or regulations.’”); Williams v. Taylor, 163 F.3d 860, 866 (4th Cir. 1998) (quoting 
Smith v. Moore, 137 F.3d 808, 821 (4th Cir. 1998)) (“It is well established that a decision of this Court is 
binding on other panels unless it is overruled by a subsequent en banc opinion of the Court or an interven-
ing decision of the United States Supreme Court.”); United States v. Zuniga-Salinas, 945 F.2d 1302, 1305–06 
(5th Cir. 1991) (“[W]e cannot overrule the decision of a prior panel unless such overruling is unequivocally 
directed by controlling Supreme Court precedent.”); Salmi v. Sec’y of Health & Human Servs., 774 F.2d 
685, 689 (6th Cir. 1985) (“A panel of this Court cannot overrule the decision of another panel. The prior 
decision remains controlling authority unless an inconsistent decision of the United States Supreme Court 
requires modification of the decision or this Court sitting en banc overrules the prior decision.”); De Leon 
Castellanos v. Holder, 652 F.3d 762, 765 (7th Cir. 2011) (“Accordingly, it would take compelling circum-
stances, or an intervening on-point Supreme Court decision, to disturb [two previous 7th circuit cases].”); 
Hood, supra note 46, at 864 (“The District Court, however, is bound, as are we, to apply the precedent of 
this Circuit.”); Hart, supra note 46, at 1174 (“If a court must decide an issue governed by a prior opinion 
that constitutes binding authority, the later court is bound to reach the same result, even if it considers the 
rule unwise or incorrect. Binding authority must be followed unless and until overruled by a body com-
petent to do so.”); In re Troff, 329 B.R. 85, 100 (D. Utah 2005), aff ’d, 479 F.3d 1213, withdrawn from bound 
volume amended and superseded on reh’g, 488 F.3d 1237, and aff ’d, 488 F.3d 1237 (10th Cir. 2007) (“As a 
general rule, under the doctrine of stare decisis, inferior courts are obligated to apply the law as decided by 
courts to which they owe obedience, and in particular, ‘[a]ll other American courts, state and federal, owe 
obedience to the decisions of the Supreme Court of the United States on questions of federal law, and a 
judgment of the Supreme Court provides the rule to be followed in all such courts until the Supreme Court 
sees fit to reexamine it.’”); United States v. Kim, 364 F.3d 1235, 1241 (11th Cir. 2004); Brewster v. Comm’r, 
607 F.2d 1369, 1373–74 (D.C. Cir. 1979) (“Stare decisis demands that we abide by a recent decision of one 
panel of this court unless the panel has withdrawn the opinion or the court En banc has overruled it.”); 
Vas-Cath Inc. v. Mahurkar, 935 F.2d 1555, 1563 (Fed. Cir. 1991) (“[W]e note that decisions of a three-judge 
panel of this court cannot overturn prior precedential decisions.”).
 51. Ramos v. Louisiana, 140 S. Ct. 1390, 1416 n.5 (2020) (“To be clear, the stare decisis issue in this 
case is one of horizontal stare decisis—that is, the respect that this Court owes to its own precedents and the 
circumstances under which this Court may appropriately overrule a precedent. By contrast, vertical stare 
decisis is absolute, as it must be in a hierarchical system with “one supreme Court.” U. S. Const., Art III, § 
1. In other words, the state courts and the other federal courts have a constitutional obligation to follow 
a precedent of this Court unless and until it is overruled by this Court.”); see also Rodriguez de Quijas v. 
Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989) (“If a precedent of this Court has direct application in 
a case, yet appears to rest on reasons rejected in some other line of decisions, the Court of Appeals should 
follow the case which directly controls, leaving to this Court the prerogative of overruling its own deci-
sions.”).
 52. Igartua v. United States, 626 F.3d 592, 603 (1st Cir. 2010) (“This circuit has recognized two 
exceptions to the rule of stare decisis. First, the rule does not apply when ‘[a]n existing panel decision [is] 
undermined by controlling authority, subsequently announced, such as an opinion of the Supreme Court, 
an en banc opinion of the circuit court, or a statutory overruling.’”); In re Arab Bank, PLC Alien Tort Statute 
Litig., 808 F.3d 144, 154 (2d Cir. 2015), as amended (Dec. 17, 2015), aff ’d sub nom. Jesner v. Arab Bank, 
PLC, 138 S. Ct. 1386 (2018) (“Generally speaking, “this panel is bound by prior decisions of this court 
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matter of law, all subservient federal courts would be bound to the Court’s decision.53 

unless and until the precedents established therein are reversed en banc or by the Supreme Court.”); Karns 
v. Shanahan, 879 F.3d 504, 515 (3d Cir. 2018) (“Our respect for the uniformity of decisions within this 
Court therefore must succumb when a prior holding of our Court—even an en banc decision—conflicts 
with a subsequent Supreme Court holding.”); United States v. Collins, 415 F.3d 304, 311 (4th Cir. 2005) 
(quoting Etheridge v. Norfolk & W. Ry. Co., 9 F.3d 1087, 1090 (4th Cir. 1993)) (“A decision of a panel of this 
court becomes the law of the circuit and is binding on other panels unless it is overruled by a subsequent 
en banc opinion of this court or a superseding contrary decision of the Supreme Court.”); Jacobs v. Nat’l 
Drug Intel. Ctr., 548 F.3d 375, 378 (5th Cir. 2008) (“It is a well-settled Fifth Circuit rule of orderliness that 
one panel of our court may not overturn another panel’s decision, absent an intervening change in the law, 
such as by a statutory amendment, or the Supreme Court, or our en banc court.”); Wright v. Spaulding, 
939 F.3d 695, 700 (6th Cir. 2019) (“Like most circuits, this circuit follows the rule that the holding of a 
published panel opinion binds all later panels unless overruled or abrogated en banc or by the Supreme 
Court.”); Fed. Trade Comm’n v. Credit Bureau Ctr., LLC, 937 F.3d 764, 776 (7th Cir. 2019), cert. granted, 
141 S. Ct. 194, vacated, 141 S. Ct. 810, cert. denied, 141 S. Ct. 195 (2020), and cert. denied sub nom. FTC v. 
Credit Bureau Ctr., No. 19-825, 2021 WL 1725275 (U.S. May 3, 2021) (quoting Russ v. Watts, 414 F.3d 783, 
788 (7th Cir. 2005)) (“‘Although we must give considerable weight to our prior decisions, we are not bound 
by them absolutely and may overturn circuit precedent for compelling reasons.’ An intervening Supreme 
Court decision that displaces the rationale of our precedent is one such reason.”); Dean v. Searcey, 893 F.3d 
504, 511 (8th Cir. 2018) (citing Bryan A. Garner et al., The Law of Judicial Precedent 38 (2016)) 
(“Hence, we would only re-examine the decision if it were ‘repudiated or undermined by later author-
ity, such as a statute, an intervening Supreme Court decision, or en banc decision.’”); E. Bay Sanctuary 
Covenant v. Trump, 950 F.3d 1242, 1261 (9th Cir. 2020) (citing Gonzalez v. Arizona, 677 F.3d 383, 389 n.4 
(9th Cir. 2012) (en banc)) (“Published decisions of this court become law of the circuit, which is binding 
authority that we and district courts must follow until overruled. Controlling, overruling authority includes 
only intervening statutes or Supreme Court opinions that create ‘clearly irreconcilable’ conflicts with our 
caselaw.”); Barnes v. United States, 776 F.3d 1134, 1147 (10th Cir. 2015) (quoting In re Smith, 10 F.3d 723, 
724 (10th Cir. 1993)) (“However, ‘[w]e are bound by the precedent of prior panels absent en banc reconsid-
eration or a superseding contrary decision by the Supreme Court.’”); Granda v. United States, 990 F.3d 1272, 
1283 (11th Cir. 2021) (“As this Court held en banc in United States v. Johnson, ‘when “a precedent of the 
Supreme Court has direct application,” we must follow it.’”); Allegheny Def. Project v. Fed. Energy Regul. 
Comm’n, 964 F.3d 1, 18 (D.C. Cir. 2020) (“We also may depart from circuit precedent when ‘intervening 
development[s]’ in the law—such as Supreme Court decisions—‘ha[ve] removed or weakened the concep-
tual underpinnings from the prior decision[.]’”); Deckers Corp. v. United States, 752 F.3d 949, 959 (Fed. Cir. 
2014) (“In this Circuit, a later panel is bound by the determinations of a prior panel, unless relieved of that 
obligation by an en banc order of the court or a decision of the Supreme Court.”); Bankers Tr. N.Y. Corp. v. 
United States, 225 F.3d 1368, 1375 (Fed. Cir. 2000) (“Indeed, perhaps stare decisis should be viewed as even 
stronger at the court of appeals level, since erroneous interpretations of statutes are correctable not only by 
Congress, but also by the court itself sitting en banc, as well as by the Supreme Court.”).
 53. United States v. Rodriguez-Pacheco, 475 F.3d 434, 441 (1st Cir. 2007) (“In this circuit, we have 
recognized two exceptions to this stare decisis rule. The first exception applies when ‘[a]n existing panel 
decision [is] undermined by controlling authority, subsequently announced, such as . . . an en banc opinion 
of the circuit court.’”); United States v. Walker, 974 F.3d 193, 201 (2d Cir. 2020) (quoting United States v. 
Moore, 949 F.2d 68, 71 (2d Cir. 1991)) (“[P]rior opinions of a panel of this court are binding upon us in 
the absence of a change in the law by higher authority or our own in banc proceeding (or its equivalent.)”); 
Karns, supra note 52, at 514 (“We are therefore generally obligated to follow our precedent absent en banc 
reconsideration.”); Doe v. Charleston Area Med. Ctr., Inc., 529 F.2d 638, 642 (4th Cir. 1975) (“Such a deci-
sion is binding, not only upon the district court, but also upon another panel of this court—unless and 
until it is reconsidered en banc.”); Planned Parenthood of Greater Tex. Fam. Plan. & Preventative Health 
Servs., Inc. v. Kauffman, 981 F.3d 347, 369 (5th Cir. 2020) (“An opinion of a panel does not bind the en 
banc court.”); In re HNRC Dissolution Co., 761 F. App’x 553, 562 (6th Cir. 2019) (“First and foremost, 
Lowenbraun remains controlling because it has not been overruled by an en banc decision of this court 
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Likewise, to the extent that an en banc court were to rehear a case, regardless of its 
decision, all subsequent panels of that court would be bound to the holding(s) of the en 
banc court.54

¶17 Quite interesting, though, is the divergent manner by which circuit courts that 
were once part of another circuit handle precedent cases from their former circuit. In 
1929, Congress divided the Eighth Circuit into the Eighth and Tenth Circuits.55 Later, in 
1981, Congress divided the Fifth Circuit into the Fifth and Eleventh Circuits.56 In 1981, 
after the split, the Eleventh Circuit adopted the rule that decisions of the Fifth Circuit 
that were submitted for decision on or before October 1, 1981, would be binding prec-
edent on the Eleventh Circuit.57 However, in 2001, as a matter of first impression, when 
the Tenth Circuit was presented with the almost identical issue (this time involving 
Eighth Circuit precedent), the Tenth Circuit decided that it would not be bound to the 
pre-Tenth Circuit era decisions of the Eight Circuit.58 While the Tenth Circuit was aware 
of the Eleventh’s Circuit precedent in that matter, it chose to ignore it.

¶18 So while the various federal courts have developed positive law regarding the 
manner in which they treat precedent cases, such positive law typically stems not from 
the branches of higher authorities but rather are the fruit of their own gardens. Thus, at 
the federal court of appeals level, stare decisis does not act as an impenetrable barrier 
for changes in law by the same circuit, but it creates a high hurdle for change, indicating 

and Stern is not an inconsistent decision of the United States Supreme Court that would require modifica-
tion of Lowenbraun.”); In re Bentz Metal Prod. Co., 253 F.3d 283, 285 (7th Cir. 2001) (“It is well-established 
that on rehearing en banc, the full court may, and sometimes does, overrule a decision reached earlier 
by a three-judge panel in a separate case.”); United States v. Manning, 786 F.3d 684, 686 (8th Cir. 2015) 
(quoting United States v. Wright, 22 F.3d 787, 788 (8th Cir. 1994)) (“A panel of this Court is bound by a 
prior Eighth Circuit decision unless that case is overruled by the Court sitting en banc.”); Silva v. Garland, 
993 F.3d 705, 717 (9th Cir. 2021) (“In our circuit, a three-judge panel must apply binding precedent even 
when it is clearly wrong because (for example) it failed to recognize an intervening change in the law. . . . 
Only an en banc court has the power to fix these errors.”); United States v. Lira-Ramirez, 951 F.3d 1258, 
1260 (10th Cir.), cert. denied, 141 S. Ct. 830 (2020) (“We must generally follow our precedents absent en 
banc consideration.”); United States v. Dixon, 901 F.3d 1322, 1347 (11th Cir. 2018) (quoting United States 
v. Dailey, 24 F.3d 1323, 1327 (11th Cir. 1994)) (“[T]he earliest panel opinion resolving the issue in question 
binds this circuit until the [C]ourt resolves the issue en banc.”); Erwin-Simpson v. AirAsia Berhad, 985 F.3d 
883, 891 n.2 (D.C. Cir. 2021) (“Generally, a panel decision can be overruled only through en banc review.”); 
Teva Pharms. USA, Inc. v. Novartis Pharms. Corp., 482 F.3d 1330, 1338 (Fed. Cir. 2007) (quoting Tex. Am. 
Oil Co. v. U.S. Dep’t of Energy, 44 F.3d 1557, 1561 (Fed. Cir. 1995) (en banc)) (“This court respects the 
principle of stare decisis and follows its own precedential decisions unless the decisions are ‘overruled by 
the court en banc.’”).
 54. The only U.S. court of appeals to provide for a different avenue for change of law by means of the 
court is that of the Seventh Circuit. Pursuant to its local rules, “A proposed opinion approved by a panel 
of [the] court adopting a position which would overrule a prior decision of [the] court” may be published 
if it is “circulated among the active members of the court and a majority of them do not vote to rehear en 
banc the issue of whether the position should be adopted.” 7th Cir. R. 40(e).
 55. Estate of McMorris v. Comm’r, 243 F.3d 1254, 1258 (10th Cir. 2001).
 56. Id.
 57. Bonner v. City of Prichard, Ala., 661 F.2d 1206, 1209 (11th Cir. 1981).
 58. Estate of McMorris. supra note 55, at 1258.
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a practice of utilizing a very hard stare decisis rule. The same cannot necessarily be said 
for the courts of the several states.

Stare Decisis in State Courts
¶19 While there is great unanimity overall in the rules of recognition concerning 

precedent opinions employed by federal courts, the same cannot be said for state courts 
save two exceptions. First, in every state, the decisions from the courts of last resort are 
binding on the lower courts within that same state.59

¶20 Second, the decisions of state intermediate courts are binding on those courts 
lower than them in the judicial hierarchy60—though that has not always been the case. 

 59. See Frederick v. Frederick, 92 So. 3d 792, 795 (Ala. Civ. App. 2012); Sweezey v. State, 167 P.3d 79, 80 
(Alaska Ct. App. 2007); Sell v. Gama, 295 P.3d 421, 428 (Ariz. 2013); Ferguson v. Ferguson, 334 S.W.3d 425, 
430 (Ark. Ct. App. 2009); People v. Johnson, 267 P.3d 1125, 1131 (Cal. 2012); Heafer v. Denver-Boulder Bus 
Co., 489 P.2d 315, 316 (Colo. 1971); State v. Johnson, 70 A.3d 168, 174 (Conn. App. Ct. 2013); McGonigal 
v. Ward Baking Co., 67 A.2d 61, 64 (Del. Super. Ct. 1949); Carrithers v. Cornett’s Spirit of Suwannee, Inc., 
93 So. 3d 1240, 1242 (Fla. Dist. Ct. App. 2012); Whorton v. State, 741 S.E.2d 653, 658 (Ga. Ct. App. 2013); 
State v. Jim, 97 P.3d 395, 407 (Haw. Ct. App. 2004); Peoria & P.U. Ry. Co. v. U.S. Rolling Stock Co., 28 Ill. 
App. 79, 91 (Ill. App. Ct. 1888); Cont’l Ins. Co. v. Wheelabrator Tech., Inc., 960 N.E.2d 157, 162 (Ind. Ct. 
App. 2011); Figley v. W.S. Indus., 801 N.W.2d 602, 608 (Iowa Ct. App. 2011); Snider v. Am. Family Mut. Ins. 
Co., 298 P.3d 1120, 1128 (Kan. 2013); Gill v. Burress, 382 S.W.3d 57, 65 (Ky. Ct. App. 2012); Arrington v. 
ER Physician Grp., Inc., 110 So. 3d 193, 197 (La. Ct. App. 2013); Martinez ex rel. Fielding v. Johns Hopkins 
Hosp., 70 A.3d 397, 409 (Md. Ct. Spec. App. 2013); Commonwealth v. Sanchez, 944 N.E.2d 625, 629 (Mass. 
App. Ct. 2011); People v. Mitchell, 408 N.W.2d 798 (Mich. 1987); Bevis v. Linkous Const. Co., 856 So. 
2d 535, 541 (Miss. Ct. App. 2003); City of Branson v. Hotels.com, LP, 396 S.W.3d 378, 384 (Mo. Ct. App. 
2013); Demontiney v. Mont. Twelfth Jud. Dist. Court, 51 P.3d 476, 479 (Mont. 2002); State v. Hausmann, 
758 N.W.2d 54, 59 (Neb. Ct. App. 2008), rev’d on other grounds, 765 N.W.2d 219 (Neb. 2009); Kass v. Brown 
Boveri Corp., 488 A.2d 242, 248 (N.J. Super. Ct. App. Div. 1985); McNeill v. Burlington Res. Oil & Gas Co., 
153 P.3d 46, 52 (N.M. Ct. App. 2006); Warnock v. Duello, 816 N.Y.S.2d 595, 596 (App. Div. 2006); Strickland 
v. City of Raleigh, 693 S.E.2d 214, 217 (N.C. Ct. App. 2010); State v. Lawson, 984 N.E.2d 1126 (Ohio Ct. 
App. 2013); Bays Expl., Inc. v. Jones, 230 P.3d 907, 910 (Okla. Civ. App. 2010); Zauflik v. Pennsbury Sch. 
Dist., 72 A.3d 773, 783 (Pa. Commw. Ct. 2013); Univ. of R.I. v. Dep’t of Emp. & Training, 691 A.2d 552, 
555 (R.I. 1997); State v. Cheeks, 733 S.E.2d 611, 618 (S.C. Ct. App. 2012); Webb v. Nashville Area Habitat 
for Humanity, Inc., 346 S.W.3d 422, 430 (Tenn. 2011); Lubbock Cty., Tex. v. Trammel’s Lubbock Bail 
Bonds, 80 S.W.3d 580, 585 (Tex. 2002); State v. Tenorio, 156 P.3d 854, 857 (Utah Ct. App. 2007); Roadcap 
v. Commonwealth, 653 S.E.2d 620, 625 (Va. Ct. App. 2007); Green v. Normandy Park, 151 P.3d 1038, 1051 
(Wash. Ct. App. 2007); Estate of Kriefall v. Sizzler USA Franchise, Inc., 801 N.W.2d 781, 816 (Wis. Ct. App. 
2011).
 60. Ala. R. App. Proc. 15; Joseph v. State, 293 P.3d 488, 492 (Alaska Ct. App. 2012); Castillo v. Indus. 
Comm’n, 520 P.2d 1142, 1148 (Ariz. Ct. App. 1974); Williams v. State, 91 S.W.3d 54, 61 (Ark. 2002); State 
ex rel. Weiser v. Castle L. Grp., LLC, 457 P.3d 699, 708 (Colo. Ct. App. 2019); McGauley v. Goldstein, 653 
So. 2d 1108, 1109 (Fla. Dist. Ct. App. 1995); 6 Ga. Proc. Post-Trial Motions and Appeals § 3:177 
(2013); Jenkins v. Cades Schutte Fleming & Wright, 869 P.2d 1334, 1337 (Haw. 1994); Klosterman v. Rogers, 
973 P.2d 161, 163 (Idaho Ct. App. 1999); In re Dominique F., 583 N.E.2d 555, 561 (Ill. 1991); Atchison v. 
Shaffer, 2016 WL 5929999, at *2 (Iowa Ct. App. Oct. 12, 2016); State v. Thomas, 237 So. 3d 1201, 1203 (La. 
Ct. App. 2018); Holloway v. State, 157 A.3d 356, 360 (Md. Ct. Spec. App. 2017); Commonwealth. v. Dube, 
796 N.E.2d 859, 867 (Mass. Ct. App. 2003); People v. Giovannini, 722 N.W.2d 237, 240 (Mich. Ct. App. 
2006); People v. Qualls, 421 N.W.2d 248, 251 (Mich. Ct. App. 1988); State v. Morales-Mulato, 744 N.W.2d 
679, 688 (Minn. Ct. App. 2008); In re Guardianship of Duckett, 991 So. 2d 1165, 1181 (Miss. 2008); Severns 
v. Concord Chem. Co., 861 A.2d 243, 247 (N.J. Super. Ct. Law Div. 2004); State v. McKinney, 609 N.E.2d 
613, 616 (Ohio Ct. App. 1992); Pledger v. Janssen Pharms., Inc., 198 A.3d 1126, 1148 (Pa. Super. Ct. 2018); 



Vol. 114:2  [2022-7] PRECEDENTIAL POWER POLICIES 179

For example, Nebraska struggled with this issue within the last three decades. Prior to 
1991, Nebraska courts operated on a two-tier system but, in 1991, the Nebraska Court 
of Appeals was created by constitutional amendment as an intermediate appellate court. 
In 1996, the Nebraska Supreme Court held that the published decisions of the Nebraska 
Court of Appeals were not binding authority and would be treated as “dicta at best,” 
reasoning, in part:

Real and certain risks are associated with the grant of precedential authority to an intermediate 
appellate court. If binding authority were to be granted to published Court of Appeals deci-
sions, then lower courts would be forced to follow a decision even though they were not certain 
whether this court might ultimately rule similarly (internal citations omitted).61

That holding was subsequently reversed via court rule, which adopted vertical stare 
decisis for the court of appeals’ precedential opinions to bring efficiency and order 
to the Nebraska judicial system,”62 and this was recognized in State v. Nelson63 by the 
Supreme Court of Nebraska.

¶21 The real difference among the states concerns the stare decisis practices where 
the opinion of one three-judge panel of an intermediate appellate court speaks on behalf 
of the court as a whole. When it comes to horizontal stare decisis of intermediate appel-
late courts, the state practices are mixed. While a rule has not necessarily been articu-
lated by all states, it appears that the rule followed by the federal courts—all subsequent 
intermediate appellate panels are bound to precedent cases approved for publication—
is not closely followed by the state intermediate appellate courts. While Alabama, 
Kansas, Kentucky, North Carolina, Oklahoma, Tennessee, Texas, Virginia, and 
Wisconsin have strong horizontal stare decisis rules similar to that of the federal courts 
of appeal—subsequent panels of the intermediate court of appeal are bound to the prior 
precedents of the same court64—Alaska, Arizona, Connecticut, Florida, Idaho, Illinois, 

Holder v. Tenn. Jud. Selection Comm’n, 937 S.W.2d 877, 881 (Tenn. 1996); Owen v. Jim Allee Imports, Inc., 
380 S.W.3d 276, 284 (Tex. App. 2012).
 61. Metro Renovation, Inc. v. State Dep’t of Labor, 543 N.W.2d 715, 721–22 (Neb. 1996), disapproved 
of by State v. Nelson, 739 N.W.2d 199 (Neb. 2007).
 62. State v. Nichols, 600 N.W.2d 484, 487 (Neb. Ct. App. 1999).
 63. 739 N.W.2d 199, 204 (Neb. 2007).
 64. Ala. R. App. Proc. 15 (“No former adjudication of the courts shall be overruled or materially 
modified except upon consultation of the court as a whole.”); In re Cray, 867 P.2d 291, 297 (Kan. 1994) (“We 
know of no authority for one panel of the Court of Appeals to disapprove or overrule a decision of another 
panel of the same court. Any such action should be done, at a minimum, by an en banc review and decision 
of the Court of Appeals.”); Ky. R. Sup. Ct. 1.030(d) (“The decision of a majority of the judges of a panel shall 
constitute the decision of the Court of Appeals. If prior to the time the decision of a panel is announced it 
appears that the proposed decision is in conflict with the decision of another panel on the same question, 
the chief judge may reassign the case to the entire court. If a panel is unable to reach a decision on a case 
under consideration by it, the chief judge may reassign the case to a larger or different panel or to the entire 
court.); Strickland, supra note 59, at 217 (“Antiquity has never been a reason for this Court to overrule its 
own prior case law or that of the North Carolina Supreme Court, indeed, this Court does not have the 
authority to do so.”); Bays Expl., supra note 59, at 910–11 (“We are also prevented by statute and rule from 
reexamining prior decisions of the Court of Civil Appeals.”); Owen, supra note 59, at 284 (Tex. App. 2012) 
(“This Court is bound by decisions of the United States Supreme Court, the Texas Supreme Court, and 
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Indiana, Louisiana, Maryland, Massachusetts, Missouri, New Jersey, Ohio, Oregon, 
Utah, and Washington allow for their intermediate courts of appeal to reverse their 
prior decisions on their own.65 Moreover, among the states whose horizontal stare deci-
sis practices are softer than that of the federal practice, there are considerable 
differences in the level of deference afforded precedent cases. At one end of the 

prior decisions of this Court.”); Collins v. Commonwealth, 517 S.E.2d 277, 280 (Va. Ct. App. 1999) (citing 
Commonwealth v. Burns, 395 S.E.2d 456, 457 (Va. 1990)) (“We are not at liberty to ignore the decision of 
a previous panel.”); City of Sheboygan, supra note 38, at 476 (“It is well settled that the court of appeals may 
not overrule, modify or withdraw language from a previously published decision of the court of appeals.”).
 65. Joseph, supra note 60, at 492 (“We will overrule a prior decision only if we are ‘clearly convinced 
that the [precedent] was originally erroneous or is no longer sound because of changed conditions’ and that 
‘more good than harm would result from a departure from precedent.’”); Castillo, supra note 60, at 1148 
(“We consider decisions of coordinate courts as highly persuasive and binding, unless we are convinced 
that the prior decisions are based upon clearly erroneous principles, or conditions have changed so as to 
render these prior decisions inapplicable.”); State v. Thompson, 839 A.2d 622, 641 (Conn. App. Ct. 2004) 
(“The doctrine [of stare decisis] requires a clear showing that an established rule is incorrect and harmful 
before it is abandoned . . . and counsels that a court should not overrule its earlier decisions unless the most 
cogent reasons and inescapable logic require it.”); Durham v. Palm Ct., Inc., 558 So. 2d 59, 62 (Fla. Dist. 
Ct. App. 1990) (“[T]he trial court was bound by the First District’s Gordon case because of the holding in 
State v. Hayes, 333 So.2d 51 (Fla. 4th DCA 1976)”); Klosterman, supra note 60, at 163 (“This Court in the 
proper performance of its judicial function is required to examine its prior precedents. When precedent is 
examined in the light of modern reality and it is evident that the reason for the precedent no longer exists, 
the abandonment of the precedent is not a destruction of stare decisis but rather a fulfillment of its proper 
function.”); People v. Ward, 548 N.E.2d 1120, 1127 (Ill. App. Ct. 1989) (“One district of the appellate court 
is not in all instances bound to follow the decisions of other districts of the appellate court.”); Leatherwood 
v. State, 880 N.E.2d 315, 319 (Ind. Ct. App. 2008) (“We may only revisit earlier determinations to ‘correct 
error’ or in ‘extraordinary circumstances such as where the initial decision was clearly erroneous and would 
work manifest injustice.’”); Orillion v. Allstate Ins. Co., 690 So. 2d 846, 849 (La. Ct. App. 1997) (“While deci-
sions of our sister circuits are not binding on us, they can certainly be persuasive authority.”); Montgomery 
Cty. Career Fire Fighters Ass’n v. Montgomery Cty., 62 A.3d 287, 306 (Md. Ct. Spec. App. 2013) (“The 
Court . . . may overrule its own precedent when a decision is ‘clearly wrong and contrary to established 
principles’ or ‘when there is a showing that the precedent has been superseded by significant changes 
in the law or facts.’”); Chickel v. Mass. Bay Transp. Auth., 2001 Mass. App. Div. 241, 2001 WL 1558784 
(Nov. 30, 2001) (“The principle of Stare Decisis is not applicable among the several Appellate Division 
Districts.”); State v. Byers, 396 S.W.3d 366, 369 (Mo. Ct. App. 2012) (in considering whether to overrule 
a governing decision, the Supreme Court of Missouri has considered whether a decision has remained 
unchanged for many years); First Bank v. Fischer & Frichtel, Inc., 364 S.W.3d 216, 224 (Mo. 2012) (whether 
it is clearly erroneous and manifestly wrong); Novak v. Kan. City Transit, Inc., 365 S.W.2d 539, 546 (Mo. 
1963) (whether it violates a constitutional right); David v. Gov’t Empls. Ins. Co., 821 A.2d 564, 572 (N.J. 
Super. Ct. App. Div. 2003) (“We decide cases by panels, not en banc, and the decisions of one panel of the 
Appellate Division are not binding upon the remaining panels.”); State v. George, 362 N.E.2d 1223, 1231 
(Ohio Ct. App. 1975) (“[A]s a matter of practice, a court of appeals, or any panel of judges sitting therein, 
is not unalterably bound to follow the precedent of a rule previously announced or followed by such court, 
whether published or unpublished.”); State v. Roberts, 172 P.3d 651, 654 (Or. Ct. App. 2007) (“We gener-
ally adhere to the doctrine of stare decisis in considering an issue of statutory construction that we have 
previously resolved, ‘unless error is plainly shown to exist.’”); State v. Tenorio, supra note 59, at 857 (“While 
a court will overrule its own precedent in the limited circumstances where it is ‘clearly convinced that the 
rule was originally erroneous or is no longer sound because of changing conditions and that more good 
than harm will come by departing from precedent.’”); Geise v. Lee, 519 P.2d 1005, 1008 (Wash. Ct. App. 
1974) (“Appellate courts, no doubt, have discretionary power to change or abandon prior legal doctrine 
and, to the extent necessary, to overrule prior decisions.”).
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spectrum, some state courts give little deference to precedent opinions from coordinate 
courts. For example, the California Court of Appeals remarked in People v. Gourley, 
“The opinion of another appellate division constitutes, at most, persuasive authority,” 
thus suggesting that some prior opinions need not be afforded any deference.66 The 
Massachusetts Appeals Court stated in Chickel v. Massachusetts Bay Transportation 
Authority, “The principle of Stare Decisis is not applicable among the several Appellate 
Division Districts.”67 At the other end of the spectrum, courts like Wisconsin’s take this 
position: “It is well settled that the court of appeals may not overrule, modify or with-
draw language from a previously published decision of the court of appeals.”68 However, 
there appears to be a myriad of ways in which courts treat prior intermediate appellate 
court opinions, while at other times, the position of the courts remains somewhat 
unclear. This may be due to different states having potentially vastly different court 
structures.

¶22 Many of the states that do not find intermediate appellate courts bound to prior 
decisions appear to be quite reserved in overruling prior precedents. In some cases, like 
in Idaho, the courts caution against disregarding stare decisis unless there is a need to 
alter the law based on changing circumstances in society69 or, as in the case of Oregon, 
the precedent is found to be plainly wrong.70 As the Idaho Court of Appeals views 
adherence to stare decisis, “When precedent is examined in the light of modern reality 
and it is evident that the reason for the precedent no longer exists, the abandonment of 
the precedent is not a destruction of stare decisis but rather a fulfillment of its proper 
function.”71 Some courts, on the other hand, articulate specific conditions where devia-
tion from precedent is warranted. Missouri has articulated the following test to deter-
mine whether deviation from precedent is warranted: “In considering whether to 
overrule a governing decision, the Supreme Court of Missouri has considered whether 
a decision has remained unchanged for many years, whether it is clearly erroneous and 
manifestly wrong and whether it violates a constitutional right.”72 Likewise, Ohio has 
adopted a different test to determine whether deviation from precedent is warranted. In 
Ohio, the court of appeals may overrule a “prior decision when (1) the decision was 
wrongly decided at that time, or changes in circumstances no longer justify continued 
adherence to the decision; (2) the decision defies practical workability; and (3) aban-
doning the precedent would not create an undue hardship for those who have relied 
upon it.”73 So even where stare decisis practices are soft, there are different layers of 
elasticity the courts place on the doctrine, some more pliable than others.

 66. 130 Cal. Rptr. 3d 181, 186 (App. Dep’t Super. Ct. 2011) (citing People v. Gokcek, 42 Cal. Rptr. 3d 
405 (App. Dep’t Super. Ct. 2006)) (emphasis added).
 67. 2001 Mass. App. Div. 241, 2001 WL 1558784, at *2 (Nov. 30, 2001) (emphasis added).
 68. City of Sheboygan, supra note 39, at 476.
 69. Klosterman, supra note 60, at 163.
 70. Hostetter v. Bd. of Parole & Post-Prison Supervision, 296 P.3d 664, 666 (Or. Ct. App. 2013) (citing 
Aguilar v. Washington Cty., 120 P.3d 514, 518 (Or. Ct. App. 2005)).
 71. Klosterman, supra note 60, at 163.
 72. State v. Byers, supra note 65, at 369 (internal citations omitted).
 73. Bouher v. Aramark Servs., Inc., 910 N.E.2d 40, 45 (Ohio Ct. App. 2009).
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State Court Treatment of Federal Court Decisions
¶23 In addition to stare decisis practices involving a court’s own precedent is the 

question as to how states handle precedent from the lower federal courts concerning 
matters of federal law. The states are split as to whether they are bound to the decisions 
of the lower federal courts (i.e., the courts of appeals and the district courts) on matters 
of federal law. Four states’ courts—Maine, Nebraska, New Hampshire, and South 
Dakota74—take the position that they are bound to the decisions of the lower federal 
courts on matters of federal law. The remaining 46 states’ courts do not consider them-
selves bound to the decisions of the lower federal courts on matters of federal law.75 
Instead, concerning matters of federal law—both statutory and constitutional—in the 
absence of a decision by the U.S. Supreme Court, the vast majority of the states find that 
they are free to interpret federal statutes and the U.S. Constitution as they so choose. 
That is not to say, however, that the rule is free from exceptions. For example, the 
Supreme Court of Tennessee has said, “This Court is not bound by federal court deci-
sions other than those of the United States Supreme Court.” However, in the context of 
Fourth Amendment jurisprudence, the court carved out an exception to the rule, 

 74. Littlefield v. State, Dep’t of Hum. Servs., 480 A.2d 731, 737 (Me. 1984); Anderson v. HMO Neb., 
Inc., 2 Neb. C.A. 794, 1993 WL 61839 (Neb. Ct. App. Mar. 9, 1993); Desmarais v. Joy Mfg. Co., 538 A.2d 
1218, 1220 (N.H. 1988); Cloud v. Leapley, 521 N.W.2d 118, 122 (S.D. 1994).
 75. Dolgencorp, Inc. v. Taylor, 28 So. 3d 737, 744 n.5 (Ala. 2009); Peterson v. State, Dep’t of Nat. Res., 
236 P.3d 355, 363 (Alaska 2010); Skydive Ariz., Inc. v. Hogue, 360 P.3d 153, 161 (Ariz. Ct. App. 2015); Larry 
Hobbs Farm Equip., Inc. v. CNH Am., LLC, 291 S.W.3d 190, 195 (Ark. 2009); Castaneda v. Dep’t of Corr. & 
Rehab., 151 Cal. Rptr. 3d 648, 666 (Ct. App. 2013); Carter v. Brighton Ford, Inc., 251 P.3d 1179, 1182 (Colo. 
Ct. App. 2010); State v. Dyous, 53 A.3d 165 (Conn. 2012); Beals v. Wash. Int’l, Inc., 386 A.2d 1156, 1158 
(Del. Ch. 1978); Maestas v. State, 76 So. 3d 991, 994 (Fla. Dist. Ct. App. 2011); Hix v. Hertz Corp., 705 S.E.2d 
219, 222–23 (Ga. Ct. App. 2010); AlohaCare v. Ito, 271 P.3d 621, 644 n.40 (Haw. 2012); Dan Wiebold Ford, 
Inc. v. Universal Comput. Consulting Holding, Inc., 127 P.3d 138, 143 (Idaho 2005); State Bank of Cherry v. 
CGB Enters., Inc., 984 N.E.2d 449, 458–59 (Ill. 2013); Mitchell v. 10th & the Bypass, LLC, 973 N.E.2d 606, 
611 (Ind. Ct. App. 2012); State v. Jones, 280 P.3d 824, 833 (Kan. Ct. App. 2012); Commw. Nat. Res. & Env’t 
Prot. Cabinet v. Kentec Coal Co., 177 S.W.3d 718, 725 (Ky. 2005); FIA Card Servs., N.A. v. Weaver, 62 So. 3d 
709, 714 (La. 2011); French v. Hines, 957 A.2d 1000, 1035 n.21 (Md. Ct. Spec. App. 2008); Commonwealth 
v. McGowan, 982 N.E.2d 495, 500 n.6 (Mass. 2013); Spohn v. Van Dyke Pub. Schs., 822 N.W.2d 239, 247 
n.12 (Mich. Ct. App. 2012); Midland Credit Mgmt. v. Chatman, 796 N.W.2d 534, 536 n.3 (Minn. Ct. App. 
2011); Fulgham v. State, 47 So. 3d 698, 701 (Miss. 2010); McGuire v. Kenoma, LLC, 375 S.W.3d 157, 167 
n.9 (Mo. Ct. App. 2012); Davis v. State, 187 P.3d 654, 657 (Mont. 2008); Custom Cabinet Factory of N.Y., 
Inc. v. 8th Jud. Dist. Ct. ex rel. Cty. of Clark, 62 P.3d 741, 742 (Nev. 2003); Dewey v. R.J. Reynolds Tobacco 
Co., 577 A.2d 1239, 1243–44 (N.J. 1990); Howse v. Roswell Indep. Sch. Dist., 188 P.3d 1253, 1260 (N.M. Ct. 
App. 2008); Summit Constr. Servs. Grp., Inc. v. ACT Abatement, LLC, 935 N.Y.S.2d 499, 505 (N.Y. Sup. Ct. 
2011); In re Fifth Third Bank, N.A., 716 S.E.2d 850, 855 (N.C. Ct. App. 2011); Scheer v. Altru Health Sys., 
734 N.W.2d 778, 783 (N.D. 2007); Stammco, L.L.C. v. United Tel. Co. of Ohio, 994 N.E.2d 408, 413 (Ohio 
2013); Howard v. Nitro Lift Techs., 273 P.3d 20, 23 n.3 (Okla. 2011); Miller v. Pac. Trawlers, Inc., 131 P.3d 
821, 837–38 (Or. Ct. App. 2006); Mendel v. Williams, 53 A.3d 810, 822 n.6 (Pa. Super. 2012); Doe ex rel. 
Doe v. E. Greenwich Sch. Dep’t, 899 A.2d 1258, 1265 (R.I. 2006); Unisun Ins. v. Hawkins, 537 S.E.2d 559, 
561–62 (S.C. Ct. App. 2000); Terry v. State, 46 S.W.3d 147, 160 (Tenn. 2001); Guzman v. State, 85 S.W.3d 
242, 249 n.24 (Tex. Crim. App. 2002); State v. Austin, 685 A.2d 1076, 1079–80 (Vt. 1996); Feis v. King Cty. 
Sheriff ’s Dep’t, 267 P.3d 1022, 1034 (Wash. Ct. App. 2011); Ratliff v. Norfolk S. Ry. Co., 680 S.E.2d 28, 34 
n.17 (W. Va. 2009); State v. Felton, 824 N.W.2d 871, 874 n.3 (Wis. Ct. App. 2012); First Wyo. Bank, N.A., 
Rawlins v. Trans Mountain Sales & Leasing, Inc., 602 P.2d 1219, 1225 (Wyo. 1979).
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stating, “Since guarantees of the Fourth Amendment of the Federal Constitution against 
unreasonable searches and seizures now apply to states through the due process clause, 
and this is the supervening law of the land, federal cases on search and seizure must be 
abided by.”76 While at first this practice may seem counterintuitive, in some sense it 
demonstrates the prominent place that federalism plays in the structure of government 
in the United States.

Problems in the Promulgation of Stare Decisis Doctrinal Rules

¶24 There is no problem with the state courts taking different approaches to stare 
decisis. The problem, or potential problem, in many cases is the failure of courts to 
adequately communicate their policies on precedent. Stare decisis practices in the 
courts are not without confusion. This is likely because there is, in most cases, no rule 
of law as to whether a court is bound to the decisions of another court. There might be 
practices, policies, and precedents for the use of precedent, but they typically do not 
take the form of clear law but just precedent itself.

¶25 One who conducts legal research presumably does so to find out what the law 
is in a particular jurisdiction, but to do that one needs to know “what counts as law” or, 
as H.L.A Hart put it, to know the applicable practice under the rule of recognition. 
Should one stumble upon a case declaring a rule of law, but it turns out that the case is 
“not good law”—because, for example, it has not been approved for publication, it is 
from a different intermediate court of appeals in a jurisdiction whose intermediate 
appellate courts need not follow one another, or even it was decided by the Nebraska 
Court of Appeals sometime between 1996 and 2007—the rule is no rule at all, but 
merely a declaration from a jurist sitting on a bench, wearing a robe.

¶26 It is true, and it has been shown, even in this article, that the courts often do 
declare policies regarding precedent. Some policies, like the notion that the decisions of 
the courts of last resort bind all their subservient courts in their decision-making pro-
cesses, are widely stated and easy to find by searching relevant judicial opinions. 
However, other rules are unclear in many states, and even when they are stated they can 
be hard to find. There are cases from the courts of less than 20 states opining as to 
whether the intermediate appellate courts can declare what the law is in absence of a 
court of last resort decision. Moreover, it is even difficult to discern from the statements 
made by some of those courts whether those courts are necessarily speaking on behalf 
of the intermediate appellate court as a whole or just a panel or part.77 In some states, 
either the rules concerning the authoritativeness of an intermediate court of appeals 

 76. Sneed v. State, 423 S.W.2d 857, 860 (Tenn. 1968) (internal citations omitted).
 77. Compare People v. Ward, supra note 65, at 1127 (“One district of the appellate court is not in all 
instances bound to follow the decisions of other districts of the appellate court.”) with In re Cray, supra note 
64, at 297 (“We know of no authority for one panel of the Court of Appeals to disapprove or overrule a 
decision of another panel of the same court. Any such action should be done, at a minimum, by an en banc 
review and decision of the Court of Appeals.”) and Collins, supra note 64, at 280 (citing Commonwealth v. 
Burns, 395 S.E.2d 456, 457 (Va. 1990)) (“We are not at liberty to ignore the decision of a previous panel.”).
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decision have not been clearly established or the courts seem to not know what the rules 
are.

¶27 In Tennessee, an appellate panel in Morgan v. City of Memphis Hospitals raised 
the same issue without deciding it when it wrote, “Whether or not we are bound by a 
decision of the Eastern Section of this Court where permission to appeal has been 
denied by our supreme court, we apply the holding and rationale of Buckner to this case 
as we find Buckner highly persuasive.”78 In Morgan, one of the parties contended that 
the Western Section was not bound to a published Eastern Section decision. While the 
court did not deem it necessary to resolve that question, the same question persisted. In 
a number of unpublished cases, however, the Tennessee Court of Appeals has suggested 
that one panel is not bound to the decisions of another panel of the Tennessee Court of 
Appeals.79 This is contrary to the position taken by the Tennessee Court of Criminal 
Appeals in Brown v. State: “We are, of course, bound by the former opinions of this 
Court unless and until they are reversed by higher authority.”80 Part of the apparent 
conflict might just be poor wording on the part of the courts that have suggested sub-
sequent panels are not bound to the published opinions of prior panels of the Tennessee 
Court of Appeals. Poor wording does not, however, make it any easier for the researcher 
trying to discern what the law at a given time is in the state of Tennessee.

¶28 New York offers a novel issue as well. New York’s intermediate appellate courts 
consist of four judicial departments.81 The First, Second, and Third Departments have 
decided that in cases where there is no court precedent on point in the jurisdiction in 
which a trial court falls, the trial court must follow precedent decisions of the other 
departments should any happen to exist.82 While three judicial departments have spo-
ken, the Fourth Department remains silent on the matter. While there may be some 
internal understanding in the Fourth Department that trial courts must follow deci-
sions of the other departments, no such understanding has been communicated to the 
outside world. Moreover, legal authority in New York is silent as to what a trial court is 
to do when there is no court precedent on point in the jurisdiction in which a trial court 
falls, but there is contradictory authority in two other judicial departments.

 78. Morgan v. City of Memphis Hosps., 1987 WL 4530, at *2 (Tenn. Ct. App. Feb. 25, 1987).
 79. See Johnson v. Floyd, No. W2012-00207-COA-R3CV, 2012 WL 2500900, at *11 (Tenn. Ct. App. 
June 29, 2012) (citing Ezell v. Cockrell, No. 01A01-9304-CV-00192, 1994 WL 8295, at *8 (Tenn. Ct. App. 
Jan. 12, 1994), aff ’d, 902 S.W.2d 394 (Tenn. 1995)) (where the court properly declined to follow an unpub-
lished Tennessee Court of Appeals decision and purported, “While appellate courts are bound to follow 
the decisions of the Supreme Court as binding precedent, appellate courts may decline to follow decisions 
by other sections of the Court of Appeals,” citing the dissent of another unpublished Tennessee Court of 
Appeals opinion).
 80. Brown v. State, 466 S.W.2d 527, 528 (Tenn. Crim. App. 1971). Tennessee has an interesting court 
structure as it has two intermediate appellate courts, the Tennessee Court of Appeals and the Tennessee 
Criminal Court of Appeals. Neither is higher in authority than the other; each just has its own jurisdic-
tion—criminal or not criminal appeals.
 81. Mountain View Coach Lines, Inc. v. Storms, 476 N.Y.S.2d 918, 919 (App. Div. 1984).
 82. Nachbaur v. Am. Transit Ins. Co., 752 N.Y.S.2d 605, 607 (App. Div. 2002) (1st Dep’t); Mountain 
View Coach Lines, supra note 81, at 920 (2d Dep’t); Shoback v. Broome Obstetrics & Gynecology, P.C., 126 
N.Y.S.3d 212, 213 (App. Div. 2020) (3d Dep’t).
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¶29 New Jersey also raises the question of who decides which cases are binding and 
which are not. A New Jersey Appellate Division court stated in an opinion, “We decide 
cases by panels, not en banc, and the decisions of one panel of the Appellate Division 
are not binding upon the remaining panels.”83 The question remains: from where was 
this rule established? There appears to be no higher authority approving of this one 
court’s opinion. So, might other panels be free to disagree? In fact, this very proposition 
was raised by the New Jersey Supreme Court in State v. McKinney, where the court said, 
“According to the State, one appellate panel is permitted to disagree with the legal or 
factual conclusions of another, as the Appellate Division is bound only by the decisions 
of this Court.”84 While the court in McKinney raised the state’s assertion, it never actu-
ally addressed whether the one appellate panel is binding on another. The fact that the 
court was sure to point out that the proposition was just the state’s assertion suggests 
that there is not in fact a rule to which the court could point. What is more problematic, 
or may seem so at least, is that that very court of last resort did not address the issue. As 
such, there still seems to be a question as to whether Appellate Division decisions bind 
other Appellate Divisions in the state of New Jersey. This problem is not one so much 
for the Appellate Division judges, as they can freely decide that matter (and all matters) 
in light of a lack of rulemaking from the court of last resort, but rather, the problem is 
for the researcher, who needs guidance as to what the law is.

¶30 Clearly there are gaps in the doctrine of stare decisis. Even in states where rules 
are stated, questions still abound. Legal researchers need clarity regarding stare decisis 
especially if, as the Court put it, stare decisis is “the foundation of the rule of law.”85

Setting Policies, Establishing Rules

¶31 What needs to happen is for the courts to adopt clear rules governing the stare 
decisis effect of the distinct types of opinions rendered. However, formal rulemaking 
regarding stare decisis is lacking in most state courts. There are a few exceptions. One 
is found in Alabama. Alabama’s rules of appellate procedure state, “No former adjudica-
tion of the court shall be overruled or materially modified except upon consultation of 
the court as a whole.”86 Another example of rulemaking regarding stare decisis can be 
found in Kentucky, where Supreme Court Rule 1.030(d) states:

The decision of a majority of the judges of a panel shall constitute the decision of the Court of 
Appeals. If prior to the time the decision of a panel is announced it appears that the proposed 
decision is in conflict with the decision of another panel on the same question, the chief judge 
may reassign the case to the entire court. If a panel is unable to reach a decision on a case under 
consideration by it, the chief judge may reassign the case to a larger or different panel or to the 
entire court.

 83. David, supra note 65, at 572.
 84. State v. McKinney, 126 A.3d 1200, 1209 (N.J. 2015) (emphasis added).
 85. Vasquez, supra note 8, at 256.
 86. Ala. R. App. P. 15.
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¶32 But, in most cases, it is the intermediate appellate courts themselves, acting 
through precedent, that decide who determines the precedential power of their prece-
dents. In some cases, these decisions seem arbitrary. Recall the opposite “rules” adopted 
by the Tenth and Eleventh Circuits. While the Eleventh Circuit decided that it would be 
bound to Fifth Circuit decisions decided prior to the birth of the Eleventh Circuit,87 the 
Tenth Circuit took the opposite approach by declaring that it would not be bound to the 
pre-Tenth Circuit era decisions of the Eight Circuit.88

¶33 Assuming that clear stare decisis rues were to be established, who should do it 
and through what vehicle? Judicial opinions may seem like the obvious choice. That 
seems to be where most of the articulated stare decisis policies can be found. However, 
there are problems with the piecemeal common law approach to developing a solid 
stare decisis doctrine. The most obvious is that the issue would somehow have to come 
up in a case, that is, a court would have to be confronted with the question, “Which 
cases are binding?” And courts have certainly answered that, but it seems to always be 
the court deciding for itself—and perhaps for everyone else. Why should the First 
Department decide that its cases are binding on the Fourth Department? Why should 
one Appellate Division panel decide for all others—or even just for itself?

¶34 And even in a case where it was a higher court deciding whether the intermedi-
ate courts of appeals are or are not bound to their own decisions, it is questionable 
whether a judicial opinion is the appropriate vehicle to do so. For it to be a rule of law 
from a judicial opinion, it would have to come in the form of a holding, and there can 
certainly be a lot of disputes over whether a statement in a judicial opinion constitutes 
the case’s ratio decidendi or its obiter dicta.89

¶35 Another option for establishing clear and consistent rules regarding the authori-
tativeness of judicial precedent is through the legislative process. Legislatures could 
very well decide these types of issues. They are, after all, the branch all governments 
expect to make rules. The problem with that approach, however, is that it might present 
a separation of powers issue. And the courts are probably in a better position to deter-
mine how stare decisis ought to operate in their states as they seem to have developed 
the doctrine to date—and would be the ones bound to the decisions.

¶36 The best approach, however, might just be to follow Kentucky’s and Alabama’s 
approach in declaring their policies on the power of precedent through court rules. The 
U.S. courts of appeals have acted in a comparable manner.90 Each state would need to 
fashion its own rules to fit them within the framework of its court structures, but there 
should be plenty of guidance in the form of precedent to resolve those questions. Most 
important, the policies concerning precedential power must be clear, communicated, 
and easily accessible. In doing so, the problems with precedent are minimized for the 

 87. Bonner, supra note 57, at 1209.
 88. Estate of McMorris, supra note 55, at 1258.
 89. See generally Andrew C. Michaels, The Holding-Dictum Spectrum, 70 Ark. L. Rev. 661 (2017).
 90. See 3d Cir. R. 5.3; 4th Cir. R. 32.1; 5th Cir. R. 47.5.4; 7th Cir. R. 32.1; 8th Cir. R. 32.1A; 9th 
Cir. R. 36-3; 10th Cir. R. 32.1(A); 11th Cir. R. 36-2.
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legal researcher, and lawyers are then free to try to resolve ambiguities in the law, not 
whether a case stands for a proposition of law.
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Introduction

¶1  Hints of New York State’s commitment to universal access to justice appeared as 
long ago as the early 1800s, when selected law libraries in the state made themselves 
accessible to all. But as significant as this early disregard for patrons’ gender, race, citi-
zenship, or other personal characteristic was, opening the physical doors to the library 
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did not translate to providing welcoming or meaningful use for all who needed it. This 
deficit remains true today, despite the valuable contributions made by existing access to 
justice programs and services. 

¶2 Before examining how well New York State provides its residents with access to 
justice through its public law libraries, three essential terms should be defined: “public 
library,” “access to justice,” and “social action.” “Public” refers both to all people and to 
matters that affect the general populace as a common undertaking.1 A “public place,” 
then, is an area open to all people,2 while the “public domain” is owned by the United 
States for the use and benefit of all people.3 Public libraries are charitable, general col-
lections used by the populace.4 A law library or court library can be a public library if 
it functions as a repository of law-oriented books and materials owned by the library 
and accessible by the public.

¶3 Is a digital library also a public library? While such a collection, solely accessed 
and used by Internet connectable devices, need not be maintained on the Internet, an 
electronic library provides digital materials in either a physical environment or website 
with online access. Notably, the legal dictionary definitions for the Internet and the 
World Wide Web detail the technical platforms and means of communication, but not 
the use or accessibility implied by the terms.5 Everything together, however, suggests 
that open access digital resources published, developed, or mediated by a public agency 
and maintained on the Internet are a form of public library.

¶4 “Access to justice” lacks a precise legal definition since it can be implemented or 
applied in multiple ways.6 The American Association of Law Libraries (AALL), how-
ever, gives a carefully thought-out definition of the term in its 2014 report Law Libraries 
and Access to Justice:

The primary goal of the “Access to Justice” movement is to improve the quality of participation 
in the justice system by all. It also envisions an even “. . . playing field for the disadvantaged by 
removing barriers to access, such as income, literacy, mobility and language, for those individuals 
with civil legal needs. The movement is a multifaceted one, consisting of a variety of institutions 
. . . seek[ing] to discern unmet legal needs, devise and implement services to address them.7

Access to justice includes affordable legal services, readily available legal information 
and forms, the ability to bring a case to trial without hiring an attorney, the unbundling 
of legal services, fair treatment and equality in the justice system regardless of social 

 1. Public, Wolters Kluwer Bouvier Law Dictionary (Desk ed. 2012).
 2. Public Place, Ballentine’s Law Dictionary (3d ed. 2010).
 3. Supra note 1, at Public Domain.
 4. Id. at Public Libraries.
 5. See Internet, Black’s Law Dictionary (11th ed. 2019).
 6. See, e.g., Mark G. Harmon et al., Remaking the Public Law Library into a Twenty-First Century Legal 
Resource Center, 110 Law Libr. J. 115, 124–25, 2018 Law Libr. J. 5, ¶¶ 26–33; see also Paul McLaughlin, 
Jr., Leveraging Academic Law Libraries to Expand Access to Justice, 109 Law Libr. J. 445, 445–49, 2017 Law 
Libr. J. 22, ¶¶ 1–6.
 7. AALL, Spec. Comm. on Access to Just., Law Libraries and Access to Justice 3,  
https://www.aallnet.org/wp-content/uploads/2018/01/AccessToJusticeSpecialCommittee2014Law 
LibrariesAndAccessToJustice.pdf [https://perma.cc/XU87-VYSV].

https://www.aallnet.org/wp-content/uploads/2018/01/AccessToJusticeSpecialCommittee2014Law
https://perma.cc/XU87-VYSV]
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standing, and confidence that the outcome will be fair and just. It is all these things and 
more.8

¶5 Pursuant to AALL’s definition, access to justice is a broader concept than legal 
aid, which requires that the focus be on providing access to the legal system to the poor, 
not the general public.9 It is also a broader concept than the constitutional right to 
access the courts because it concerns a person’s equal right to and use of the law to 
address noncriminal cases.10 Herein, access to justice concerns programs designed to 
alleviate discriminatory barriers impeding the public’s use of civil laws. 

¶6 Lastly, “social action” is “an organized program of socioeconomic reform specifi-
cally: activity on the part of an interested group directed toward some particular insti-
tutional change.”11 When a library or librarian deliberately provides a service or 
implements a program to alleviate barriers preventing portions of the public from 
accessing justice, such efforts are social action. “Much of the overall value of the library 
lies in the ability of the librarian to make information accessible for all library users.”12 

¶7 Bringing together these key terms gives us our starting point: public libraries that 
enable the public to use legal resources to resolve their civil legal problems are engaging 
in social action by providing access to justice.

National Access to Justice: Development

Government Printing Office and Federal Depository Library Program

¶8 The creation of law libraries is a precursor to using them to further a social 
action like access to justice. However, before there can be library collections devoted to 
the law, the law needs to be established and printed. Fortunately, in the first session of 
the first Congress of the United States, a congressman proposed having the laws and 
proceedings of Congress printed.13 Since the start of our government, providing public 
access to information has been a central value.14 Although there were publishing 
requirements established by 1813, the Government Printing Office (GPO) was not 

 8. Id. at 5.
 9. See Alan Houseman & Linda E. Pearle, Securing Equal Justice for All: A Brief History 
of Civil Legal Assistance in the United States (2018), https://www.clasp.org/sites/default/files/pub 
lications/2018/05/2018_securingequaljustice.pdf [https://perma.cc/3MXF-YP7U].
 10. Supra note 1, at Access to justice; Access to the courts.
 11. Social action, Merriam-Webster.com, https://www.merriam-webster.com/dictionary/social%20
action [https://perma.cc/7T3T-W2S6].
 12. Yolanda Patrice Jones, Bringing the Law to the Library: The Importance of Librarian Mediation in 
Access to Justice Services, 37 Legal Reference Servs. Q. 11, 36 (2018).
 13. R. W. Kerr, History of the Government Printing Office (at Washington D.C.) with a 
Brief Record of the Public Printing for a Century, 1789–1881, at 15–17 (1881).
 14. See, e.g., Tammy R. Pettinato, Legal Information, the Informed Citizen, and the FDLP: The Role of 
Academic Law Librarians in Promoting Democracy, 99 Law Libr. J. 695, 2007 Law Libr. J. 44.

https://www.clasp.org/sites/default/files/pub
https://perma.cc/3MXF-YP7U]
https://www.merriam-webster.com/dictionary/social%20
https://perma.cc/7T3T-W2S6]
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operational until 1861.15 Now, the GPO is responsible for preparing, publishing, distrib-
uting, and preserving official federal government publications.16 

¶9 In 1895, the year the Buffalo and Erie County Public Library gained the “selective 
depository library” designation,17 the GPO established the Federal Depository Library 
Program (FDLP) to distribute a copy of federal documents to 420 specific libraries.18 To 
participate in the program, each library agreed the depository materials would be freely 
available to the public.19 In the 1970s, laws governing the GPO changed so (1) each 
state’s highest appellate court and (2) all libraries of accredited law schools could join 
the FDLP.20 As technology evolved, the GPO’s publication mediums grew to include 
digital resources, so that by 2009, 97 percent of new government documents were digi-
tal.21 In 2016, the GPO reiterated its determination to provide “broad public access” to 
nonclassified government documents having equivalent integrity and legitimacy for 
both print and digital materials and change to a content-centric operation.22 Plus, FDLP 
libraries were required to “have Government information subject matter experts on 
staff to assist patrons with finding and using Government publications and information 
products.”23 The resource dissemination continues to grow, so by July 2020, there were 
1,115 FDLP libraries, FDLP.gov had 147,449 user sessions, and the 150 FDLP LibGuides 
had more than 41,264 views.24 Significantly for access to justice services, the basic FDLP 
collection, which must be immediately available to the public free of charge at all 
depository libraries, includes the Code of Federal Regulations, the United States Code, 
United States Reports, United States Statutes at Large, and many other information 
resources.25

Uniform Electronic Legal Material Act
¶10 By developing and ensuring free, open print and electronic publication of fed-

eral government law and information resources, GPO paved the way for modern law 

 15. History: A Legacy of Service to the Nation Since 1861, Gov’t Publ’g Off., https://www.gpo.gov 
/who-we-are/our-agency/history [https://perma.cc/QR7D-P3WV].
 16. Mission, Vision, and Values, Gov’t Publ’g Off., https://www.gpo.gov/who-we-are/our-agency 
/mission-vision-and-values [https://perma.cc/X4ZF-UYXM].
 17. Buffalo and Erie County Public Library, Gov’t Publ’g Off., https://ask.gpo.gov/s/account 
/001t000000T9GgJAAV/central-library (last visited June 14, 2022).
 18. 44 U.S.C. § 19; A Brief History of the FDLP, Fed. Depository Libr. Program (Nov. 12, 2021), 
https://www.fdlp.gov/about/mission/a-brief-history-of-the-fdlp [https://perma.cc/2NUF-NA6M].
 19. Brief History of the FDLP, supra note 18.
 20. Id.
 21. Roger C. Schonfeld & Ross Housewright, Documents for a Digital Democracy: A Model for 
the Federal Depository Library Program in the 21st Century 3 (2009), https://www.arl.org/wp-content 
/uploads/2009/12/documents-for-a-digital-democracy.pdf [https://perma.cc/56RX-29PB].
 22. Gov’t Publ’g Off., National Plan for Access to U.S. Government Information 3, 6, 9 
(2016), https://www.fdlp.gov/sites/default/files/fdlp-projects/02-2016-national-plan.pdf [https://perma.cc 
/X4CC-SHHV].
 23. Id. at 8.
 24. Mission, Vision, and Values, supra note 16.
 25. FDLP Content: About the FDLP Basic Collection, Fed. Depository Libr. Program, LibGuides, 
(June 15, 2022), https://libguides.fdlp.gov/c.php?g=777621&p=6881940 [https://perma.cc/65Q7-CUUS].

https://www.gpo.gov
https://perma.cc/QR7D-P3WV]
https://www.gpo.gov/who-we-are/our-agency
https://perma.cc/X4ZF-UYXM]
https://ask.gpo.gov/s/account
https://www.fdlp.gov/about/mission/a-brief-history-of-the-fdlp
https://perma.cc/2NUF-NA6M]
https://www.arl.org/wp-content
https://perma.cc/56RX-29PB]
https://www.fdlp.gov/sites/default/files/fdlp-projects/02-2016-national-plan.pdf
https://perma.cc
https://libguides.fdlp.gov/c.php?g=777621&p=6881940
https://perma.cc/65Q7-CUUS]
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libraries to provide resources that keep Americans informed and more able to partici-
pate in their communities.26 As the digital world has expanded, the public with access 
to the Internet prefers to gather legal information from digital resources over searching 
through the print materials.27 Yet, if the amassed legal information does not come from 
trustworthy sources, unrepresented litigants are in a more precarious position in terms 
of asserting and defending their rights.28 Fortunately for the GPO’s managed legal 
resources, the authenticity and veracity of the published materials is secure.29 Such 
standards helped lead the way to AALL successfully advocating for the Uniform 
Electronic Legal Material Act (UELMA). This legislation creates uniform standards for 
states’ electronic publication of their legal resources, with 21 states (plus the District of 
Columbia and the Virgin Islands) having adopted the law by 2022.30 Thus, those law 
librarians effectively supported access to justice “by ensuring that there is a ‘place’ on 
the Internet where citizens could find accurate and trustworthy representations of state 
law.”31

Gideon v. Wainwright
¶11 A seminal precursor to the current access to justice notion was the 1963 U.S. 

Supreme Court decision Gideon v. Wainwright.32 The Court held that collectively the 
Sixth and Fourteenth Amendments of the Constitution give all criminal defendants a 
fundamental right to counsel.33 In providing a constitutional right to counsel for crimi-
nal matters, Gideon inspired the access to justice movement to push for a constitutional 
right to counsel for civil matters, now often termed “Civil Gideon.”34

 26. See Ginevra Peruginelli, Law Belongs to the People: Access to Law and Justice, 16 Legal Info. 
Mgmt. 107, 107 (2016) (“Law is the operating system of society”); Phil Parvin, Democracy Without 
Participation: A New Politics for a Disengaged Era, 24 Res Publica 31, 34 (2018) (“Broadly speaking, the 
more socially and economically unequal a society is, the less politically engaged is its citizen body, and the 
poorer one is relative to others in society, the less one will participate.”).
 27. Anna L. Endter, Authentication of Online State Primary Legal Resources as a Social Justice Issue: The 
Uniform Electronic Legal Material Act and How It Can Benefit Pro Se Litigants, 31 Legal Reference Servs. 
Q. 293, 303 (2012).
 28. Id. at 304.
 29. Authentication, Gov’t Publ’g Off., https://www.govinfo.gov/about/authentication [https://perma 
.cc/L7R9-SGSS].
 30. Endter, supra note 27; Uniform Electronic Legal Material Act: State Legislation, Nat’l Conf. of 
State Legislatures (Jan. 31, 2022), https://www.ncsl.org/research/about-state-legislatures/uniform-elec 
tronic-legal-material-legislation.aspx [https://perma.cc/T7QG-MDYN] (includes state legislative updates 
for each year back to 2012).
 31. Endter, supra note 27, at 307.
 32. 372 U.S. 335 (1963).
 33. Id.
 34. Russell Engler, Connecting Self-Representation to Civil Gideon: What Existing Data Reveal about 
When Counsel Is Most Needed, 37 Fordham Urb. L.J. 37 (2010).

https://www.govinfo.gov/about/authentication
https://perma
https://www.ncsl.org/research/about-state-legislatures/uniform-elec
https://perma.cc/T7QG-MDYN]
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Legal Services Corporation
¶12 Another substantial step in advancing access to justice was President Nixon and 

Congress authorizing the Legal Services Corporation (LSC) in 1974.35 LSC’s mission is 
“[t]o promote equal access to justice in our Nation and to provide high quality civil legal 
assistance to low-income persons.”36 Similarly, other national programs, such as Justice 
for All (JFA), an organization working with both the National Center for State Courts 
and the Self-Represented Litigation Network (SRLN), collaborate with numerous enti-
ties and jurisdictions as they seek to provide full access to civil justice.37

¶13 Still, LSC led the charge to remove or condense the justice gap, namely the dif-
ference between low-income Americans’ civil legal needs and the means to satisfy such 
needs.38 As a national leader in establishing civil legal services for the poor, LSC sup-
ports more than securing counsel for a lawsuit; it assists the public with providing 
access to the whole of civil law and thus includes preventative and prelitigation 
issues.39

¶14 In 2000 LSC, through congressional funding, established the Technology 
Initiative Grants (TIG) program.40 By 2018, TIG had funded over 700 technology proj-
ects nationwide for more than $68 million.41 In 2012 and 2013, LSC held the Summit 
on the Use of Technology to Expand Access to Justice to focus on methods “to provide 
all Americans some form of effective assistance with essential civil legal needs.”42 The 
2013 Summit report detailed five elements necessary to create “A Vision of an Integrated 
Service-Delivery System”: 

1. Creating in each state a unified “legal portal” which, by an automated triage 
process, directs persons needing legal assistance to the most appropriate form of 
assistance and guides self-represented litigants through the entire legal process

2. Deploying sophisticated document assembly applications to support the creation 
of legal documents by service providers and by litigants themselves and linking 
the document creation process to the delivery of legal information and limited 
scope legal representation

3. Taking advantage of mobile technologies to reach more persons more effectively

 35. Who We Are, Legal Servs. Corp., https://www.lsc.gov/about-lsc/who-we-are [https://perma.cc 
/3JUK-ZV9F]; see Houseman & Pearle, supra note 9.
 36. Id.
 37. About, Nat’l Ctr. for State Cts., Just. for All, https://www.ncsc.org/jfa/about [https://perma 
.cc/P58N-4CV8].
 38. Legal Servs. Corp., The Justice Gap: Measuring the Unmet Civil Legal Needs of Low-
Income Americans (2017), https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf 
[https://perma.cc/A76D-T8HL].
 39. James J. Sandman, The Role of the Legal Services Corporation in Improving Access to Justice, 148 
Daedalus 113 (2019).
 40. Technology Initiative Grant Program, Legal Servs. Corp., https://www.lsc.gov/grants-grantee 
-resources/our-grant-programs/tig [https://perma.cc/4LU5-KGJC].
 41. Houseman & Pearle, supra note 9.
 42. Legal Servs. Corp., Report of the Summit on the Use of Technology to Expand Access 
to Justice, https://www.lsc.gov/our-impact/publications/other-publications-and-reports/report-summit 
-use-technology-expand-access [https://perma.cc/4L9X-EB68].

https://www.lsc.gov/about-lsc/who-we-are
https://perma.cc
https://www.ncsc.org/jfa/about
https://perma
https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf
https://perma.cc/A76D-T8HL]
https://www.lsc.gov/grants-grantee
https://perma.cc/4LU5-KGJC]
https://www.lsc.gov/our-impact/publications/other-publications-and-reports/report-summit
https://perma.cc/4L9X-EB68]
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4. Applying business process/analysis to all access-to-justice activities to make 
them as efficient as practicable

5. Developing “expert systems” to assist lawyers and other services providers.43

¶15 To fulfill its mandate, LSC pairs with entities in many states to both establish 
and promote national standards for the delivery of legal services, as well as to develop 
and implement innovative services and programs.44 For example, leading up to its pro-
vision of interactive court forms on LawHelp.org, the LSC technology summit had 
prioritized establishing a process to help the self-represented complete legal forms.45 
Toward that effort, LSC supported Illinois’s A2J Author project, which created guided 
interviews to help the self-represented complete legal forms.46 LSC then promoted the 
New York Courts Access to Justice Program and the Document Assembly Programs Best 
Practices Guide.47 The Guide serves as a roadmap for other states to develop document 
assembly programs because the New York Courts document assembly initiative is a 
national leader for service delivery and use by the public.48

¶16 LSC’s investment in technology to aid access to justice also led to the develop-
ment of LawHelp.org. LawHelp.org is an open access website hosted by Pro Bono Net, 
with the support of LSC, that provides a website library with free legal information and 
forms.49 LawHelp.org includes LawHelp Interactive, a document assembly function to 
help unrepresented parties complete online legal forms.50 In 2016, LSC, Pro Bono Net, 
and Microsoft partnered to improve access to justice and reduce the justice gap nation-
wide by developing state-specific legal portals that direct the public to the appropriate 
civil legal information and resources.51 LawHelp.org is, collectively, an electronic public 
law library; it provides the public with a wide array of civil legal information and 
resources, including state-specific self-help information on housing, family, immigra-
tion, and other matters, as well as providing interactive, fillable court forms, attorney 
referrals, and live help through a chat feature.52

 43. Id. at 2.
 44. Sandman, supra note 39.
 45. Houseman & Pearle, supra note 9, at 49.
 46. History of A2J Author, A2J Author, https://www.a2jauthor.org/content/history-a2j-author 
[https://perma.cc/6ZFB-XECG].
 47. Resources, Legal Servs. Corp., https://www.lsc.gov/grants-grantee-resources/resources-topic 
-type/resources [https://perma.cc/V5NR-WSY2].
 48. N.Y. State Cts., Access to Just., Document Assembly Programs Best Practices Guide for Court 
System Development and Implementation Using A2J Author (3d ed. 2017), http://www.nycourts.gov 
/LegacyPDFS/ip/nya2j/pdfs/BestPractices_courtsystemdocument_assemblyprograms.pdf [https://perma 
.cc/9KNH-R2RX].
 49. LawHelp.org, https://www.lawhelp.org/ [https://perma.cc/3U6H-7S2N].
 50. LawHelp Interactive Res. Ctr., https://www.probono.net/dasupport/ [https://perma.cc/AH8Q 
-ZXNY].
 51. Press Release, Legal Servs. Corp., The Legal Services Corporation Launches Pilot Program to 
Increase Access to Justice (Apr. 19, 2016), https://www.lsc.gov/media-center/press-releases/2016/legal 
-services-corporation-launches-pilot-program-increase-access-0 [https://perma.cc/8SCZ-RB79].
 52. About Us, LawHelp.org, https://www.lawhelp.org/about-us [https://perma.cc/EX9D-9RW6].

https://www.a2jauthor.org/content/history-a2j-author
https://perma.cc/6ZFB-XECG]
https://www.lsc.gov/grants-grantee-resources/resources-topic
https://perma.cc/V5NR-WSY2]
http://www.nycourts.gov
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https://www.lawhelp.org/
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https://www.probono.net/dasupport/
https://perma.cc/AH8Q
https://www.lsc.gov/media-center/press-releases/2016/legal
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Libraries, Librarians, and Access to Justice in New York State

¶17 Libraries are vital to the public’s ability to access justice by collecting print and 
digital materials, making them available to all patrons, and guiding individuals to the 
best resources to resolve their civil legal matters.53 In addition, a public library may 
house print resources on a variety of subjects, offer community programs on legal top-
ics, and provide a neutral location for meeting with legal or intake professionals. Most 
important of all, they have librarians.54 

¶18 Public libraries and their librarians have a long history in New York State, which 
we turn to next. Understanding how and when public libraries have supported New 
York residents’ need for access to justice allows librarians and legal practitioners to push 
forward toward further improvements. To that end, we next review some law library 
history.

Brief History of Public Law Libraries
¶19 When the New York State Library was established in 1818 and opened in 1819, 

it was open to all.55 However, since the library was both situated in the capitol and only 
open during legislative sessions, in practice it existed for the benefit of the legislature 
and the courts. Its 669 volumes and nine maps could not be taken out by patrons, 
although by 1825, legislators had permission to borrow the library’s books.56 The funds 
spent on early acquisitions were primarily for legal materials, although the library 
received donations of a breadth of works.57 In 1932, the library’s hours increased to 
daily and year-round, Sundays excepted, to improve the public’s benefit from the 
library.58 In 1844, the state librarian was no longer personally responsible for lost 
resources “so long as the books were on open shelves and the library open to all 
comers.”59 In addition, when the New York judiciary moved their Chancellor’s Law 
Library to Rochester to be the Appellate Division library, the Fourth Department 
Appellate Division Library had free, public access to those resources.60

 53. Sara Galligan & Joan Bellistri, Open to the Public: How Law Libraries Are Serving Self-Represented 
Litigants Across the Country, July 2019, https://srln.maps.arcgis.com/apps/MapSeries/index.html?appid=5
983e5775fbc4dca9443457ad12559ca [https://perma.cc/G9JR-S3SN].
 54. Libraries, Self-Represented Litig. Network, https://www.srln.org/taxonomy/term/226 
[https://perma.cc/3TTM-K4TP].
 55. Cecil R. Roseberry, For the Government and People of This State: A History of the 
New York State Library 5-6 (1970), https://nysl.ptfs.com/data/Library1/110099.PDF [https://perma.cc 
/N9BY-3SZU]. New York was the third state to establish a state library. The impetus for state library cre-
ation was, in part, the 1813 federal decision to send a copy of  “all its laws journals, and documents to every 
state.” Id. at 2.
 56. Id. at 5-9.
 57. Id.
 58. Id. at 12.
 59. Id. at 17.
 60. See Fred E. Rosbrook, A History of the Appellate Division Law Library, Rochester NY, 95 Law Libr. 
J. 561 (2003).

https://srln.maps.arcgis.com/apps/MapSeries/index.html?appid=5
https://perma.cc/G9JR-S3SN]
https://www.srln.org/taxonomy/term/226
https://perma.cc/3TTM-K4TP]
https://nysl.ptfs.com/data/Library1/110099.PDF
https://perma.cc
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¶20 New York’s public libraries, on the whole, are regulated and managed by the 
University of the State of New York, primarily under the Education Laws.61 (One nota-
ble exception is discussed below in the section titled “New York’s Unified Court 
System.”) Significantly, the compilation Public Library Law in New York State,62 which 
details the various laws of New York affecting public libraries, does not mention or 
allude to the collection or provision of legal materials or the establishment of law librar-
ies.63 The laws, however, confirm that public libraries are subject to New York’s Civil 
Rights Law § 40 and thus must provide all people in the state “full and equal accom-
modations, . . . and privileges . . . subject only to the conditions and limitations estab-
lished by law and applicable alike to all persons.”64 Tables 1a-1c provide details about 
the different types of law libraries New Yorkers can access, in accordance with § 40. 
Regardless of the nature or details of the collection, New York public libraries may not 
engage in for-profit activities and must provide all resources to the public free of 
charge.65 

Table 1a

Library Internet New York State 
Library

New York [City] 
Public Library

New York [City] 
Public Library - 
Business Center

Law Library? Varied Law collection, not 
a dedicated law 
library

No No; some legal 
materials

NY Educ. Dep’t or 
Court Mgmt. / Year 
Founded & Purpose

Not a public library 
per NYS laws / 
start date varies 
per site

NYS Educ. Dep’t 
& NYS laws / 
established 1818 
primarily as law & 
reference collection 

NY Educ. Dep’t & 
NYS laws / 1895 
from combined 
semi-public Astor & 
Lenox Libraries

NY Educ. Dep’t 
& NYS laws / fall 
2020 schedule 
delayed due to 
COVID

Law Collection 
Quality

Varied quality; site 
dependent 

High quality, 
includes archives 
from 17th–19th 
century; full U.S. 
depository library

Basic - 
Intermediate qual-
ity & breadth

Biased toward 
business 
resources; offers 
some online & gen-
eral law resources

Librarian 
Mediation

Rare; site depen-
dent

Law librarian General librarian General librarian

Physical Access None Albany Bronx, Manhattan, 
& Staten Island; 
approximately 92 
locations with 4 
research centers 

Manhattan

 61. See James D. Folts, History of the University of the State of New York and the State 
Education Department 1784–1996 (1996), https://files.eric.ed.gov/fulltext/ED413839.pdf [https://
perma.cc/HZB6-42ZN].
 62. Robert Allan Carter, Public Library Law in New York State (1999, rev’d 2006), https://
www.nyla.org/images/nyla/files/Public_Library_Law.pdf [https://perma.cc/AY49-SP2Y].
 63. Id.
 64. N.Y. Civ. Rights Law § 40.
 65. Carter, supra note 62, at 58.

https://files.eric.ed.gov/fulltext/ED413839.pdf
https://perma.cc/HZB6-42ZN]
https://perma.cc/HZB6-42ZN]
https://www.nyla.org/images/nyla/files/Public_Library_Law.pdf
https://www.nyla.org/images/nyla/files/Public_Library_Law.pdf
https://perma.cc/AY49-SP2Y]
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Use & Access: 
Restrictions

Public; varied Public; free Public; free Public; free

Use & Access: 
Skills & 
Requirements

Internet connec-
tion; computer/ 
device; operating 
knowledge

Proximity or 
Internet access & 
device; library card 
based on NYS resi-
dency; searching 
knowledge 

Proximity or 
Internet access & 
device; library card 
based on NYS resi-
dency; searching 
knowledge 

Proximity or 
Internet access 
& device; library 
card based on NYS 
residency; search-
ing knowledge or 
librarian mediation 

Use & Access: 
Lawyer

Equal High Equal Equal

Use & Access: 
Public

Equal Intermediate NYS; 
basic general 
public

Equal Equal

Use & Access: 
Internet

Equal High lawyer; 
Intermediate NYS 
public; basic gen-
eral public

Equal Equal

Strengths Unparalleled 
breadth of informa-
tion

Serves any 
NYS resident; 
Interlibrary loan for 
high-access users; 
high quality legal 
collection includes 
full depository 
library for GPO  

All NYS residents 
can obtain a library 
card; strives to pro-
vide equal access; 
equal COVID 
impact; business 
center; librarian 
mediation & assis-
tance; links to legal 
resources; links to 
legal databases 

Dedicated busi-
ness center & adult 
learning center; 
services for small 
& startup busi-
nesses; all NY resi-
dents can obtain a 
library card; strong 
selection online 
databases & access

Weaknesses Variable quality & 
reliability of infor-
mation; requires 
high level of infor-
mation literacy 

Lawyers, physi-
cians, municipal 
historians have 
more access to 
information & bor-
rowing 

Difficult to locate 
information about 
the legal materials 
online; Brooklyn 
& Queens have 
their own library 
systems; legal 
resources page 
dated 2009

Closed due to 
COVID; legal 
resources low-
intermediate; 
business-focused 
mediation; 
Brooklyn & Queens 
not part of NYPL 
system 

Table 1b

Library Monroe County 
Library System

Buffalo & Erie 
County Library

Appellate Division 
Law Library, 4th 
Department

Supreme [Trial] 
Court Law Library- 
Help Center- 7th 
Judicial District, 
Rochester Hall of 
Justice

Law Library? No; few legal mate-
rials

No; some legal 
materials

Yes Yes
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NY Educ. Dep’t or 
Court Mgmt. / Year 
Founded & Purpose

NY Educ. Dept & 
NYS laws / 1954

SUNY & NYS laws UCS funding & 
rules; Rochester, 
1849

UCS funding & 
rules; Rochester, 
2006

Law Collection 
Quality

Low basic legal 
resources

Intermediate to 
high quality & 
breadth; selective 
depository

High quality & 
breadth

High quality & 
breadth; NY prac-
tice focus

Librarian 
Mediation

General librarian General librarian Law librarian Law librarian

Physical Access Varied locations, 
Monroe County

Varied locations, 
Eric County

Rochester Rochester

Use & Access: 
Restrictions

Public; free Public; free Public; free Public; free

Use & Access: 
Skills & 
Requirements

Proximity or 
Internet access 
& device; library 
card based on NYS 
residency; search-
ing knowledge or 
librarian mediation 

Proximity or 
Internet access 
& device; library 
card based on NYS 
residency; search-
ing knowledge or 
librarian mediation 

Proximity or 
Internet access & 
device; library card 
based on NYS legal 
license; requires 
librarian media-
tion or searching 
knowledge & profi-
ciency with English 
& legal terms 

Proximity; library 
card issued if 
licensed NY 
attorney or UCS 
employee; requires 
librarian media-
tion or searching 
knowledge & profi-
ciency with English 
& legal terms

Use & Access: 
Lawyer

Equal Equal High High 

Use & Access: 
Public

Equal Equal Intermediate Intermediate to 
high

Use & Access: 
Internet

Equal Equal Cardmembers have 
higher privileges 
than public

None specific to 
this library

Strengths Cards for any 
Monroe County 
resident; interli-
brary loan with NY 
public libraries; 
strong digitized 
history collections; 
loans devices & 
computer use train-
ing programs; tax 
services; outreach 
services for elderly 
& reentry; health 
insurance naviga-
tor services; free 
Internet access; 
equal COVID 
impact

Defined, indexed 
legal collection 
(print & electronic); 
more legal data-
bases & more 
searchable layout 
than Monroe Co. 
system; Interlibrary 
loan; defined 
resources for 
immigrants; free 
Internet access; 
equal COVID 
impact

Librarian participa-
tion in Ask a Law 
Librarian program; 
A2J guide by head 
librarian; online 
card catalog; online 
Guide to Legal 
Resources for the 
community; online 
links to referrals & 
legal information 
resources

Good collection of 
NY laws & practice 
reference guides; 
A2J practice & 
resource guides; 
online catalog; 
referral links; 
librarian media-
tion & instruction 
for legal research; 
links for online 
legal research; 
plain English; 
email document 
delivery services; 
Ask a Law Librarian 
program (email) 
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Weaknesses No links to UCS; no 
legal subject areas 
or collections; 
no dedicated A2J 
services; no refer-
ences to local pub-
lic law libraries

Nonlegal media-
tion; scope of col-
lection

Touts law librarians 
are not lawyers; 
traditional law 
library portrayal 
not actively wel-
coming to public; 
service bias for 
legal professionals; 
disparate COVID 
impact; histories 
focus on librar-
ians & judges, not 
the law or history 
of the collection; 
Information about 
the management 
now & historical 
inaccessible 

Limited hours of 
operation; acces-
sible only in Hall 
of Justice; unequal 
use rights for gen-
eral public

Table 1c

Library New York County Public 
Access Library [NY 
Supreme Court]

University at Buffalo, 
Charles B. Sears Law 
Library

LawHelpNY

Law Library? Yes Yes Yes

NY Educ. Dep’t or 
Court Mgmt. / Year 
Founded & Purpose

UCS funding & internal 
rules

SUNY & NYS laws Not a public library per 
NYS laws; site funded & 
maintained by LSC (grant-
ees)

Law Collection 
Quality

High quality; NY law prac-
tice focus; >15,000 vol.; 
multiple databases 

High quality & breadth High quality & breadth 
for A2J

Librarian 
Mediation

Law librarian Law librarian None

Physical Access Select court buildings 
throughout NYS / 80 
Centre St., NY, NY 10013

University at Buffalo, 
Amherst Campus

None

Use & Access: 
Restrictions

Public; free Public; free Public; free

Use & Access: 
Skills & 
Requirements

Proximity; library card 
issued if licensed NY 
attorney or UCS employee; 
requires librarian media-
tion or searching knowl-
edge & proficiency with 
English & legal terms

Proximity; full services 
only for law students & 
law faculty; requires librar-
ian mediation or searching 
knowledge & proficiency 
with English & legal terms

Internet connection; com-
puter/device; operating 
knowledge

Use & Access: 
Lawyer

High Intermediate to basic Equal

Use & Access: 
Public

Intermediate Intermediate to basic Equal
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Use & Access: 
Internet

Intermediate Low Equal

Strengths Good collection of NY 
laws & practice reference 
guides; A2J practice & 
resource guides; online 
catalog; referral links; 
librarian mediation & 
instruction for legal 
research; links for online 
legal research; plain 
English; email document 
delivery services; Ask a 
Law Librarian program 
(email) 

Excellent collection; 
librarian mediation; “only 
research level law library 
in W. NY”; good quick links 
resources; strong research 
help section

Interactive document 
assembly; current & medi-
ated; guides & resources 
specifically for A2J issues 
& parties; multilingual; 
provides referrals; 
expected expansion to 
electronic intake func-
tions; equal COVID impact

Weaknesses Librarians will not perform 
legal research for patrons; 
library use restricted to 
use of library materials & 
equipment; limited hours 
of operation; website last 
updated 2012

Exclusive, exclusionary, 
not fully accessible to 
nonlaw school members; 
physical access restric-
tions; electronic access 
restrictions; disparate 
COVID impact

Mediation is prospective, 
not interactive

¶21 Overall, the histories of the various public law libraries of New York provide no 
evidence that the general public was either encouraged to, or explicitly discouraged 
from, using the public law libraries in New York in the 19th and 20th centuries.66 In 
addition, of the four appellate divisions in New York, only Rochester’s, the Fourth 
Department law library, is accessible to the public.67

Role of Librarians
¶22 The role a librarian plays in providing access to justice varies depending upon 

the type of library being accessed and the complexity of the user’s need. However, all 
librarians engage in the social action of access to justice whenever they connect public 
patrons with legal resources.68 For example, a general librarian could point a client to 
the AALL’s free digital resource, How to Research a Legal Problem: A Guide for Non-
Lawyers, which “help[s] a person with a legal problem find legal rules that can resolve 
or prevent conflict,” guides a reader “through the steps and sources” relevant to the 
problem, and explains each step to take to find the answer to a legal question.69 

 66. New York’s Board of Regents governed public libraries are not required to include legal resources. 
Moreover, none of a public library’s resources are required to be comprehensible to the public; see Carter, 
supra note 62.
 67. See Library Information – History of the Library, App. Div. 4th Dep’t L. Libr., https://nycourts 
.gov/library/ad4/library_information/hist.shtml [https://perma.cc/6C7V-J9AP].
 68. See Joseph D. Lawson, Promoting Access to Justice with Your Local Public Library: Collaborating 
with the Public Library System on Legal Resource Programs for Public Librarians, AALL Spectrum, May 
2013, at 37.
 69. AALL, How to Research a Legal Problem: A Guide for Non-Lawyers [i], 1–5 (2014), 
https://www.aallnet.org/wp-content/uploads/2018/01/HowToResearchLegalProblemFinal_2014.pdf 

https://nycourts
https://perma.cc/6C7V-J9AP]
https://www.aallnet.org/wp-content/uploads/2018/01/HowToResearchLegalProblemFinal_2014.pdf
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Additionally, most public law libraries provide guidance with reference questions, 
research materials, and online access to legal forms, including instructions for comple-
tion, and may provide referrals or specialized legal guides.70

¶23 Nonetheless, a librarian, especially a law librarian providing reference services 
to a nonlegal professional, needs to be aware of the legal stricture against performing 
“unauthorized practice of law” (UPL), as the consequences of such practices can pro-
mote distrust of the library and librarians, harm the patron and resolution of their legal 
matter, and even generate lawsuits.71 UPL was such a strong concern in the 1970s that 
law librarians were urged to avoid, and even deny, reference services to such “secondary 
users,” namely the general public.72 Fortunately, with the rise of awareness of the need 
for access to justice, states like New York are suggesting eased enforcement of the pro-
hibitions surrounding UPL.73

¶24 Notwithstanding the UPL laws, many unrepresented library patrons need 
librarian mediation to complete legal research and discern the necessary information to 
successfully resolve their legal concerns.74 Effective librarian-mediated access to justice 
services often require identifying one or more legal issues on the patron’s behalf and 
then guiding the patron to apply the appropriate resources.75 This fine line between 
“being a librarian” and “practicing law” is often a difficult one to tread. While under-
standing that patrons employ varied language and technological proficiencies resulting 
in differing needs of assistance, librarians providing access to justice still need to avoid 
UPL, even if the patron becomes frustrated, rejects the proffered resources, and instead 
demands “the answer” amid accusations of a refusal to “help” or deliberate withholding 
of information.76

21st Century Developments
¶25 Even in the 21st century, New York’s public law libraries may appear conflicted 

about perceiving themselves as a public resource, as shown by Andrew Kloc’s 2017 
slideshow for the Fourth Department Appellate Division law library.77 In his presenta-
tion materials, Kloc first identifies “Who We Serve” as court staff, the private legal 

[https://perma.cc/WW8S-EBL6].
 70. Galligan & Bellistri, supra note 53; see also, e.g., Univ. Buff. Law Libr., Racial Justice Toolkit, 
https://research.lib.buffalo.edu/racial-justice-toolkit [https://perma.cc/HM87-367P].
 71. See, e.g., Robin K. Mills, Reference Service vs. Legal Advice: Is It Possible to Draw the Line?, 72 Law 
Libr. J. 179 (1979).
 72. Id. at 180 n.3.
 73. See Permanent Comm’n on Access to Just., Report to the Chief Judge of the State 
of New York 30–32 (2016), http://ww2.nycourts.gov/sites/default/files/document/files/2018-03/2016 
_Access_to_Justice-Report.pdf [https://perma.cc/VTP3-Q7JX].
 74. See generally Jones, supra note 12.
 75. Id.
 76. Id.
 77. Andrew Kloc, A Guide to Legal Resources Including an Overview of the Court 
System (2017), https://nycourts.gov/library/ad4/datas/Legal_Resources_RRLC.pdf [https://perma.cc 
/MRD9-5CDY].

https://perma.cc/WW8S-EBL6]
https://research.lib.buffalo.edu/racial-justice-toolkit
https://perma.cc/HM87-367P]
http://ww2.nycourts.gov/sites/default/files/document/files/2018-03/2016
https://perma.cc/VTP3-Q7JX]
https://nycourts.gov/library/ad4/datas/Legal_Resources_RRLC.pdf
https://perma.cc
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community, and other governmental officials.78 On a separate slide, Kloc identifies pro 
se patrons while immediately raising the issue of UPL and issuing disclaimers of their 
helpfulness to self-represented litigants.79 The presentation materials do not reference 
serving or assisting any other members of the public with legal questions or informa-
tion gathering.80

¶26 It is notable, however, that in the latter part of the 20th century, the framework 
for change was laid with the start and exponential rise of a digital age that transformed 
how information can be stored and communicated.81 The revolutionary technology 
developments enabled significant changes to how the public obtains information and 
knowledge.82 Especially with the TIG grants, LSC was instrumental in furthering the 
development and use of technology and resources to assist access to justice initiatives.83 
Combining technological changes with the ideological, it is notable that during the 
dawn of the 21st century, while electronic libraries developed and became increasingly 
available to legal professionals and the public alike, concerns about providing all people 
with meaningful access to the legal system also continued to grow. Thus, in the first 
quarter of the 21st century, New Yorkers with the requisite tools and training to use 
electronic libraries can access and take advantage of the extensive legal information 
resources at publicly funded websites like NYCourtHelp.gov and LawHelpNY.org.

New York’s Unified Court System: 21st Century Access to Justice and Libraries

¶27 In New York, the Unified Court System (UCS) manages the state’s access to 
justice policies and programs. It also operates, regulates, and funds the public law librar-
ies established under its umbrella. The UCS emerged as a mandated, separate judicial 
entity of the New York constitution in 1962, and it was tasked with developing and 
implementing a nonparochial, effective court management system.84 By 1978, the state 
passed the Unified Court Budget Act, providing state funds for judicial administration 
instead of each locality having a separate tax structure for “their” justice system.85 Then, 
in 1986, the UCS was further consolidated and streamlined by merging all trial courts 
into the State’s Supreme Court.86 Further efficiencies and consolidations were imple-
mented throughout the remainder of the 20th century.

 78. Id. at 5.
 79. Id. at 6.
 80. Id.
 81. Brenda Battleson White, A Brief History of Communication Media Through the Ages 66–69 (lecture 
slides, 2020) (on file with author).
 82. Id.; see Denis Gračanin et al., Mixed Library — Bridging Real and Virtual Libraries, in VAMR 2017: 
Virtual, Augmented and Mixed Reality 227 (Stephanie Lackey & Jessie Chen eds., 2017).
 83. Technology Initiative Grant Program, supra note 40.
 84. See Marc Bloustein, A Short History of the New York State Court System (1987), 
http://www.nycourts.gov/history/legal-history-new-york/documents/History_Short-History-NY-Courts 
.pdf [https://perma.cc/L35P-NM5L].
 85. Id. at 10–11.
 86. Id. at 14.

http://www.nycourts.gov/history/legal-history-new-york/documents/History_Short-History-NY-Courts
https://perma.cc/L35P-NM5L]
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¶28 Around the turn of the 21st century, UCS began to study and track the particu-
lar needs of, and programs and services offered to, unrepresented parties.87 Following 
multiple surveys, informational hearings, and reports, the UCS created the Task Force 
to Expand Access to Civil Legal Services in New York in 2010.88 The Task Force became 
the Permanent Commission on Access to Justice in 2015.89

¶29 Understanding that UCS’s responsibilities include oversight of the legal profes-
sion and judicial system in New York, it is notable that it sets the standards for the 
delivery of legal services supporting access to justice. The primary goal of UCS’s promo-
tion of access to justice is to “expand access to civil legal services and the improvement 
of access to justice generally.”90 Through its sole permanent commission and its Access 
to Justice Program, UCS provides funds for access to justice agencies for their New York 
operations.91

¶30 With the establishment of the Permanent Commission, the UCS continues to 
hold annual public hearings on the status of state access to justice programs and ser-
vices. By 2011, the Permanent Commission was pushing forward its initiative to “stan-
dardize and simplify all forms and procedures to improve predictability and uniformity 
for litigants.”92 Concurrently, it was beginning the process to improve New York court 
websites by collaborating between agencies, court offices, and jurisdictions to improve 
uniformity of the information presented on the Internet including standardizing web-
site formats to improve navigability.93 The 2012 Report to the Chief Judge included both 
the intention to develop more standardized guides to civil legal processes and the estab-
lishment of the Access to Justice Help Center in the Rochester Hall of Justice court 
complex.94 The Rochester Help Center, located in the Seventh Judicial District Law 
Library, assists unrepresented litigants with completing forms, using computer kiosks 
with Internet access, and finding legal information resources.95 By 2014, UCS had, by 
statute and in courts, established a right to counsel for the indigent with select civil legal 
matters.96 The courts were continuing to simplify and standardize legal forms and, to 

 87. See Off. Deputy Chief Admin. Judge for Just. Initiatives, Self-Represented Litigants: 
Characteristics, Needs, Services: The Results of Two Surveys (2005), http://ww2.nycourts.gov/sites/default 
/files/document/files/2018-06/AJJI_SelfRep06.pdf [https://perma.cc/59MQ-2R6E].
 88. Overview, N.Y. State Unified Ct. Sys., Permanent Comm’n on Access to Just., http://ww2 
.nycourts.gov/accesstojusticecommission/index.shtml [https://perma.cc/4QN5-MMBY].
 89. Id.
 90. Id.
 91. See, e.g., Public Librarians’ Program, N.Y. State Unified Ct. Sys., Access to Just. Program, 
http://ww2.nycourts.gov/ip/nya2j/Courts_Community_Center/publiclibrarians.shtml [https://perma 
.cc/2ZNE-HURB].
 92. The Task Force to Expand Access to Civil Legal Servs. in N.Y., Report to the Chief 
Judge of the State of New York, App’x 16, at 2 (2011), http://ww2.nycourts.gov/sites/default/files/docu 
ment/files/2018-04/CLS-2011_Appendices.pdf [https://perma.cc/324K-27HV].
 93. Id. at 5.
 94. The Task Force to Expand Access to Civil Legal Servs. in N.Y., Report to the Chief 
Judge of the State of New York 12–17 (2012), http://ww2.nycourts.gov/sites/default/files/document 
/files/2018-04/CLS-TaskForceREPORT_Nov-2012.pdf [https://perma.cc/ZE8S-QV9Y].
 95. Id. at 42.
 96. The Task Force to Expand Access to Civil Legal Servs. in N.Y., Report to the Chief 
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limit the jeopardy of UPL, allowing circumstances for limited scope representation and 
“unbundled” assistance with portions of a legal matter.97

¶31 The 2015 Report to the Chief Judge stated that “[p]ublic libraries play a valuable 
role in providing direct services to the public, serving as ‘an information hub for the 
community.’ The public routinely turns to local libraries for assistance with legal ques-
tions . . . .”98 The UCS and LawHelpNY collaboratively developed a training program 
for public library staff focused on guiding the public to online and print resources.99 
The Annual Report to the Chief Judge for 2017 recommended further expansion of the 
training program for public librarians to enable them to connect the public with infor-
mation about “the courts, the legal system and available resources.”100

¶32 The 2019 Report included information detailing a collaboration of multiple 
legal service providers and both the Middle Country Library System and the Brentwood 
Public Library.101 The pilot program has an on-site attorney once a week for limited 
representation services and a full-time program coordinator to triage calls and direct 
the public to appropriate services and programs.102 They are also developing a method 
to eventually allow litigants to prepare and file court documents from such libraries.103 
Furthermore, the UCS website has a dedicated Public Librarians’ Program page that 
provides online access to the different judicial districts’ legal reference information.104

¶33 In addition to operating a number of public law libraries, the UCS has estab-
lished a comprehensive electronic law library named Court Help.105 Court Help pro-
vides information about a wide range of civil and criminal matters, as well as court 
locators, quick links, and referral links.106 Within the quick links is a link titled 
“LawHelp,” which takes users to the LSC-enabled website LawHelpNY.org.107 Another 
quick link is to “DIY Forms,” which lists available forms in English or Spanish and pro-
vides computer program assistance to incorporate users’ information, which they can 

Judge of the State of New York 26–29, 36–39 (2014), http://ww2.nycourts.gov/sites/default/files/docu 
ment/files/2018-05/CLS%20TaskForce%20Report%202014.pdf [https://perma.cc/8N4C-HSYY].
 97. Id. at 38.
 98. Permanent Comm’n on Access to Just., Report to the Chief Judge of the State of 
New York 34 (2015), http://ww2.nycourts.gov/sites/default/files/document/files/2018-04/2015_Access_to 
_Justice-Report-V5.pdf [https://perma.cc/G746-PDMR].
 99. Id. at 34–35.
 100. Permanent Comm’n on Access to Just., Report to the Chief Judge of the State 
of New York 3 (2017), http://ww2.nycourts.gov/sites/default/files/document/files/2018-03/2017-ATJ 
-Commission-Report.pdf [https://perma.cc/Q4W5-7ERQ].
 101. Permanent Comm’n on Access to Just., 10th Anniversary Report to the Chief 
Judge of the State of New York 32 (2019), https://www.nycourts.gov/LegacyPDFS/19_ATJ-Comission 
_Report.pdf [https://perma.cc/H2TK-YWDP].
 102. Id.
 103. Id.
 104. Public Librarians’ Program, supra note 91.
 105. Court Help, N.Y. State Unified Ct. Sys., https://www.nycourts.gov/courthelp/ [https://
perma.cc/YU6X-PTEN].
 106. Id.
 107. Id.
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then print and bring to court.108 A needed next step would be to make these forms 
e-fileable. The UCS also provides state residents with Court Self-Help Centers and 
library access at both the Supreme Court and Appellate Divisions. Yet the USC does not 
require LSC-supported entity sites, such as LawNY.org, to include document prepara-
tion assistance services or links to such services provided on probono.net or 
LawHelpNY.109

¶34 Finally, to enrich the UCS law librarian’s ability to support access to justice pro-
grams, in early 2020 the UCS implemented its “Ask a Law Librarian” program.110 This 
program allows the public to email reference questions to law librarians and receive a 
response within a day or two. The law librarians do not, and legally may not, provide 
legal advice; they only provide legal information references and advice about legal 
resources. This program proved to be exceptionally well timed in that it began just 
before the state was overwhelmed with COVID-19-related issues. However, a July 2020 
report from the Access to Justice Office within the UCS focused on the disruptions of 
the COVID-19 pandemic on access to justice programs.111 Unfortunately, the report 
fails to mention any library services or collaborations with respect to the pandemic’s 
impact or with moving forward with providing social justice.112

Considerations: Now and for the Future

¶35 Simply allowing people to enter a law library to use its resources, to whatever 
extent they are able, is not enough to ensure actual access to justice. Law libraries and 
law librarians need to enable social justice by being active in this process. Public law 
libraries in New York, for example, need to expand their near-exclusive focus on the 
needs of judicial members and licensed attorneys to include a mandate to make legal 
information services functionally available to the public.

¶36 By aiding the public with finding appropriate, helpful legal resources, law librar-
ians support a patron’s ability to resolve both pre- and post-litigation concerns.113 
Moreover, meaningful access helps more than the indigent, as a large section of the 
population cannot afford to hire an attorney to fully meet their legal needs.114 Yet, 
“while many libraries provide legal information services to the public, only some access 
to justice programs have seen the benefits of a comprehensive program that includes 
self-help technologies, librarian assistance, and cooperation with the courts and local 

 108. Id.
 109. See Legal Assistance of W. N.Y., https://www.lawny.org/ [https://perma.cc/V2YS-HCQP].
 110. Ask a Law Librarian, N.Y. State Unified Ct. Sys., https://askalawlibrarian.nycourts.gov/ 
[https://perma.cc/Q9M2-J5KC].
 111. N.Y. State Unified Ct. Sys., Off. for Just. Initiatives, Ensuring Access to Justice for 
Unrepresented Court Users in the Virtual Court Era – and Beyond (2020), https://www.nycourts.gov 
/LegacyPDFS/ip/nya2j/pdfs/Unrepresented-Court-Users-Report-July1-2020.pdf [https://perma.cc/VK4D 
-LAM2].
 112. Id.
 113. See Galligan & Bellistri, supra note 53.
 114. Id.
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attorneys.”115 Accordingly, in 2019, an AALL survey found the United States had only 
seven law libraries, all in major metropolitan areas, that provide advanced access to 
justice services to the public.116 

¶37 The survey results categorized libraries by level of service: basic, intermediate, 
or advanced. Basic services included a professional law librarian, court forms, and pub-
lic computers with Internet access, among other criteria. The intermediate category 
added to the basic services such items as guides, and pathfinders, self-help centers, 
interpreters, e-filing, and training opportunities for public librarians. Finally, the 
advanced services included additions such as fully integrated self-help centers and an 
on-staff lawyer.117

¶38 Notably, none of the law libraries offering advanced services to self-represented 
litigants were in New York State. Nonetheless, before COVID-19 forced the closure of 
many state programs and services, each county had at least one public access law library 
providing some intermediate services. Yet even pre-COVID-19, there were significant 
deficiencies with the individual library websites. Some, for example, carried conflicting 
program and resource information on the NYCourts.gov access to justice listings, did 
not provide interpreters or resources for those with limited English proficiency, or had 
no working partnerships with legal services providers. One reason for these extensive 
deficits could be the fact that none of the working or standing commissions for access 
to justice include a law library representative or law librarian. 

¶39 Solutions to some of these service gaps include resuming pilot programs that 
place a lawyer in the library once a week and providing intake services at local libraries. 
Programs like these could benefit many more citizens by becoming statewide programs. 
In addition, the working process should be improved by including law libraries and 
librarians in the resource development undertaking. 

¶40 Another method by which law librarians could support access to justice would 
be to invite MLIS students interested in law librarianship to participate in New York’s 
law school clinic programs or help legal service providers in their communities. MLIS 
student participation could start with supporting the law students or local legal service 
providers with research and practice needs, later expanding into supplying outreach 
services at public libraries. Such experiences could not only instill both sets of students 
with a stronger appreciation for the complexities and needs for supplying access to jus-
tice services, but also prove that librarians and lawyers can have effective, symbiotic 
partnerships and provide high-demand, high-value services to the public.

¶41 Finally, for more rural or hard to access communities, consideration should be 
given to creating a traveling law librarian program. Funding a librarian to supply regu-
larly scheduled, comprehensive legal information and reference services to populations 
who do not need a full-time program could provide a significant and efficient boost to 
such communities’ access to justice. Many New York State judges in rural areas are not 

 115. Jones, supra note 12, at 16.
 116. Galligan & Bellistri, supra note 53, under tab “Level of Service to Self-Represented Litigants” 
(four of the “advanced” law libraries were in California, two in Texas, and one in Minnesota).
 117. The full list of category criteria is available in Galligan & Bellistri, id.
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required to be trained or certified legal professionals. Such areas would be well served 
by having a legal information professional available to assist all participants in the jus-
tice system with reliable and relevant information on legal questions and procedures.

Conclusion

¶42 Although New York has long opened its state-operated law libraries to the pub-
lic, it has not always devoted enough attention or resources to ensure that such mea-
sures provided meaningful access to justice. Until the 21st century, for example, public 
librarians were neither trained nor equipped with specialized or tailored resources to 
guide patrons toward understanding their legal information needs.

¶43 Improvements, especially since the turn of this century, have certainly been 
made. The state judiciary annually explores the reach and effectiveness of existing 
access to justice programs while inquiring about what else could ease the justice gap. 
The UCS has developed materials and resources to help explain the legal system and 
how to perform legal research, has standardized forms and revised them using plain 
language, helped develop technology for document assembly, and established and 
maintained electronic law library and librarian resources. All of these efforts have con-
tributed to making legal issues and procedures comprehensible to the public.

¶44 Nonetheless, the state needs to strengthen and expand its public library–based 
programs and services. It needs to establish additional collaborations between legal 
providers and libraries. It needs to continue innovative practices, such as using onsite 
lawyers. It is incumbent on librarians too, especially law librarians, to join the access to 
justice discussions; provide suggestions for effective, meaningful programs; and imple-
ment the same for the benefit of all New Yorkers seeking universal access to justice.
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Anderson, Carol. The Second: Race and Guns in a Fatally Unequal America. New York: 
Bloomsbury, 2021. 272p. $28.

Reviewed by Franklin L. Runge*

¶1 In the neighborhood where I grew up in Louisville, Kentucky, is a house on Alta 
Avenue with a sign that reads, “The Constitution that protects you is the same one that 
was supposed to protect Breonna Taylor.” My heart has known what that sign means. It 
was not until I finished reading The Second: Race and Guns in a Fatally Unequal 
America that my head understood the message.

¶2 This concise book (165 pages sans endnotes) steps the reader through America’s 
relationship to gun ownership, Black citizenry, militias, and the Second Amendment 
from the colonial era to present. A broad sweep of history is challenging for any author; 
fortunately, the reader is in the hands of a master. Carol Anderson educates her readers 
through contextualization, comparison, and tone. She builds a framework that allows a 

 * © Franklin L. Runge, 2022. Head of User Services, Washington and Lee University School of Law, 
Lexington, Virginia.
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reader to access and comprehend a Black citizen’s perspective of gun ownership, mili-
tias, political violence, and self-defense. Her conclusions are as crystalline as they are 
brutal: the Second Amendment is rooted in a fear of Black people, it has been imple-
mented in a manner that denies Black citizens’ rights, and it has kept them from expe-
riencing liberty.

¶3 Two elements in particular make The Second stand out: the content is revelatory, 
and the author’s keen ability to compare historical events shines a light on America’s 
hypocrisy. I have read about the U.S. Constitutional Convention since grade school, but 
apparently my education skipped over drafting and debating the Second Amendment. 
Anderson transports her readers to the Constitutional Convention, the battle over the 
Bill of Rights, and the negotiations that used guns as a bargaining chip to appease 
southern states. The Second Amendment was not some “hallowed ground” in our legal 
canon but rather a “bribe” to appease Virginia’s fear of slave revolts (p.32). The book 
details how pathetic colonial militias were when it came to fighting off foreign invaders. 
By contrast, militias excelled as slave patrols that terrorized the Black populace. When 
it comes to how Black people have been brutalized in our country—both past and pres-
ent—Anderson does not shield the reader’s eyes, nor should she.

¶4 From the introduction through the epilogue, Anderson carefully weaves her 
historical analysis with contrasting threads to establish that the Second Amendment is 
“lethal” and “steeped in anti-Blackness” (p.165). Few things are more enraging than 
America’s hypocritical rights landscape, underscored as Anderson highlights how white 
and Black individuals navigate their relationship to guns, violence, state action, and self-
defense. In chapter 2, which focuses on the early Republic, Anderson describes the 
Whiskey Rebellion of 1794 and how a domestic tax on distilled alcohol disproportion-
ately affected poor white farmers in Pennsylvania. These farmers resisted the tax, 
attacked federal agents, and formed a 600-man militia that assaulted a federal facility. 
In response, George Washington amassed troops from several states and led them into 
battle, but there was no battle to be had. When Washington’s forces arrived, the resis-
tance faded quickly; only a handful of insurgents were tried in court. All the convicted 
farmers eventually received presidential pardons. Anderson asks us to compare the 
Whiskey Rebellion with a Virginia slave uprising that occurred in 1800, where hun-
dreds of enslaved individuals plotted to create a “multiracial, multireligious, multieth-
nic republic” (p.55). Terrible weather and a key desertion foiled these plans. In contrast 
to the government’s treatment of the rebellious Pennsylvanian farmers, these enslaved 
men were hung in small groups, week after week, in Richmond’s town square as an 
example to deter the Black population from dreaming of liberty.

¶5 Anderson’s examples of America’s Second Amendment hypocrisy do not rest 
only in a distant past. The reader is asked to consider the plight of Kyle Rittenhouse, a 
17-year-old white individual who acquired an AR-15 and joined an effort to stifle pro-
tests over police violence in Kenosha, Wisconsin. Rittenhouse killed two people and 
severely wounded a third. He successfully argued that he acted in self-defense. In con-
trast, Second Amendment rights were not made available to individuals like Tamir Rice, 
a 12-year-old Black child who was gunned down by police in Cleveland, Ohio, while 
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possessing a toy gun, or John Crawford III, a 22-year-old Black man who was shot and 
killed by police in a Walmart while holding a BB gun and talking on his cell phone in 
Dayton, Ohio. 

¶6 It is hard for me to imagine that serious scholars or practitioners will be able to 
discuss the Second Amendment from this point forward without citing this book. In my 
mind, that is as good a recommendation that a reviewer in Law Library Journal can 
provide a new title. The Second would be an appropriate addition for any court, firm, or 
academic library.

Fierberg, James H. A Civility-Based Model for New Lawyers: Understanding Your Moral 
Compass, Interpersonal Skills, and Ethical Inventory Before Practicing Law. Chicago: 
American Bar Association, 2021. 210p. $59.95.

Reviewed by Sarah E. Kammer*

¶7 Published in early 2021, James Fierberg’s A Civility-Based Model for New Lawyers 
arrived at a moment when civility was top-of-mind for many Americans, including 
attorneys, future attorneys, and legal educators, all of whom are the book’s target audi-
ence. In essence, however, this title is a timeless compilation of observations, advice, 
and wise guidance from an experienced mentor and accomplished attorney and educa-
tor. Designed to aid lawyers as they enter the profession, this lively read emphasizes the 
importance of mentorship and encourages new attorneys to reengage with their ethical 
grounding—something they may not have focused on during law school. Deftly weav-
ing entertaining anecdotes, personal observations, rules of professional responsibility, 
and other sources, the 12 core chapters challenge new attorneys to practice introspec-
tion and assess their strengths and weaknesses. Throughout the book, Fierberg conveys 
the importance of keeping a close watch on one’s moral compass in building a successful 
legal career. Each chapter presents an important lesson in practicing law successfully, 
including protecting one’s reputation, contributing to one’s community, listening 
actively, examining one’s own bias and ego, and respecting the important tenets of con-
fidentiality and honesty. Together, these chapters invoke the feeling of having a series of 
relaxed conversations with a personal mentor.

¶8 The last chapter of the book, “Finding Civility in this Strange New World,” is 
Fierberg’s attempt to connect the enduring lessons of the previous chapters to the cur-
rent historical moment. At the outset of this chapter, he presents the concept of each 
person’s “stew,” which is the worldview and preconceptions resulting from their unique 
experiences (p.157). Recognizing what constitutes one’s own stew and setting it aside in 
pursuit of the lessons of the previous chapters is, according to Fierberg, an important 
first step toward achieving civility. In the remaining pages of the chapter, Fierberg 
places his own stew on center stage. Despite his statement that this text was “not meant 
to be a political book” (p.159), Fierberg chooses to use his last pages to highlight what 
he believes to be examples of incivility in our current society. In so doing, he reveals his 

 * © Sarah E. Kammer, 2022. Head of Public, Faculty and Student Services, McKusick Law Library, 
University of South Dakota Knudson School of Law, Vermillion, South Dakota.
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own political viewpoints and preconceptions. The examples of incivility he presents 
include Women’s March organizers canceling events because of an anticipated lack of 
racial diversity, lawyer and law student activism in the Black Lives Matter movement, 
and the “purposeful destruction of . . . reputation” and “sorry” scene of the Justice 
Kavanaugh confirmation hearings (p.184). In this last instance, he claims, the “absence 
of civility was on full display for the entire nation to see” (p.184). What is perhaps most 
problematic to the reader here is that Fierberg’s limited definition of civility as “polite 
behavior” (p.157) does not allow for principled action and vocal resistance, regardless 
of one’s place on the political ideology spectrum. Many people would likely find these 
examples to portray quite civil actions by individuals if civility is defined to include fol-
lowing one’s own moral compass, a theme highlighted elsewhere in the book.

¶9 In the best light, the last chapter presents a final exercise and challenge to readers 
in setting aside their stew. If that challenge is successfully met, the lessons of the prior 
chapters will be enhanced by listening to Fierberg’s claims about incivility in society, 
evaluating them, and challenging one’s own preconceptions. However, by employing 
politicized examples, Fierberg missed more straightforward (and less polarizing) 
opportunities to connect clearly to the essential lessons of successful lawyering previ-
ously discussed.

¶10 Readers will note a parallel agenda that is presented in the final chapter and at 
other points in the book—a critique of the academy and legal education. In the final 
chapter, Fierberg assumes that recent law school graduates will have political views very 
different from his own, due in part to the “indoctrination” and “victim-based” orienta-
tion of the current educational system (p.167). The solutions he presents to these per-
ceived problems include teaching the primary fundamentals of Western civilization and 
challenging the practice of historical “revisionism” (p.167). Fierberg joins an interesting 
conversation here, but it is one that has been—and is better—raised in other forums. 
Appearing at the end of the book, his comments feel like editorial afterthoughts and are 
counterproductive to the education of new attorneys, which is the primary aim of the 
book. New lawyers must necessarily value and apply the formal education they received 
in college and in law school, and criticisms of the system may be impractical if not det-
rimental to those applying their legal education for the first time in practice.

¶11 Perhaps the most relevant critique of legal education is the one that Fierberg sets 
out when describing the goal of the book in the prologue: to develop “well-trained, 
holistic practitioners” and to offer them a “clear pathway to finding civility” (p.xxix), a 
task he claims “law schools are seeming institutionally inept at achieving” (p.xxviii). 
Those of us working in legal education should take note of this sentiment, as Fierberg 
is likely not alone in perceiving a failing on the part of law schools. Perhaps law schools 
can and should do more to provide civility training to law students, whether under a 
broad or narrow definition of the term. A thorough discussion of this topic might 
examine the role of academic libraries and librarians in doing so. Regardless of this 
claim’s merits, we should be grateful for Fierberg’s commitment to the education of new 
lawyers, as presented in the lessons of this book, and in raising this important 
question. 
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¶12 On the whole, I recommend this title for new attorneys, law students, and those 
interested in serving as a mentor to legal professionals. However, libraries serving these 
groups should be aware that the rhetoric used, especially in the final chapter, may be 
off-putting to some readers.

Hessick, Carissa Byrne. Punishment Without Trial: Why Plea Bargaining Is a Bad Deal. 
New York: Abrams Press, 2021. 288p. $27.

Reviewed by Therese A. Clark Arado*

¶13 When I mentioned to a colleague in the criminal law field that I was reviewing 
Carissa Byrne Hessick’s Punishment Without Trial: Why Plea Bargaining Is a Bad Deal, 
that person responded that without plea bargains, the court system would collapse 
under the sheer volume of cases. I generally agree with that assessment. This book, 
however, is not advocating for the end of plea bargains; it is providing us with a better 
understanding of the plea bargain, how it came to be, the many issues surrounding its 
use, and how reducing its use can make for a better criminal justice system.

¶14 Hessick details the evolution of the plea bargain over hundreds of years. Plea 
bargaining was not always a part of the U.S. justice system. In colonial times, it was 
rarely used. Juries were seen as a protection against unfair outcomes and were even 
known to refuse to enforce laws they deemed unjust. As time progressed, a shift hap-
pened. Judges began to treat those who pled guilty with more leniency than they might 
get at trial, perhaps due to the notion that it is good to accept responsibility for one’s 
actions. Other changes in the system affected the use of pleas, such as harsher sentenc-
ing legislation, mandatory sentences for certain crimes, and other factors that influence 
a defendant’s decision to accept a plea. Hessick explains how, for some defendants, the 
decision to plead guilty to a crime they did not commit became the lesser of the pre-
sented evils.

¶15 Several chapters offer an honest assessment of the plea-bargaining process. 
Particularly interesting is the comparison between a plea bargain and a contract nego-
tiation in the chapter entitled “It’s a Business Decision.” Spoiler alert: the two are not the 
same. Nonetheless, many people involved in the plea-bargaining process treat it like a 
business decision despite the reality that the choice will have a tremendous impact on 
an individual’s life and freedom. Approaching plea bargains with this transactional lens 
takes away some of the personal impact which, not surprisingly, can lead to desensitiza-
tion about the process and its effects.

¶16 Throughout Punishment Without Trial, as the plea bargain is discussed, so too 
are many other challenges within the criminal justice system. The challenges come from 
all directions and include funding for both defenders and prosecutors; local, state, and 
national conversations about being tough on crime; public perceptions; and the need 
for closure for both victim and accused. As Hessick acknowledges, the complexities of 
the criminal justice system along with the evolution of the plea bargain and related 
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challenges over the past several hundred years cannot be reduced to a single assertion 
that eliminating the plea bargain will fix the system. Hessick investigates these com-
plexities and helps readers understand the challenges of changing the system, yet she 
still provides a sense of hope that positive change is possible. For example, in the chap-
ter on “Possibilities for Change,” Hessick discusses the Salt Lake County Justice Court 
in Utah, which offers options to defendants beyond the typical all-or-nothing plea 
bargain; going to trial in this court is not the risk it is elsewhere.

¶17 Each chapter of Punishment Without Trial includes several stories. Many of 
these stories are of individuals who pled guilty to crimes they did not commit. Others 
are about former prosecutors who became judges and had a change of perspective on 
plea bargaining over the course of their careers. Some stories describe people who are 
working to change the system, and there is hope in these stories. Hessick acknowledges 
that this book is really about the criminal justice system writ large and that race and 
equity must be part of the discussion. Reading it with the author’s acknowledgment of 
that helps place the reader in the right frame of mind for immersing into the stories 
presented. Anyone from a novice to the most seasoned defense attorney can learn from 
the stories.

¶18 This title will enhance any library collection. Whether readers agree with the 
author’s position or not, we gain insight into the plea-bargaining process and its effects. 
Hessick provides ample research-based support for her stories and assertions through 
extensive notes. A detailed index helps the reader locate information quickly. Law firm 
collections in firms that deal with criminal law, academic libraries, and public and court 
libraries are all candidates for purchasing this work. This would also be an excellent 
pre-law school read for people interested in working in the criminal justice system.

Kapur, Geeta N. To Drink from the Well: The Struggle for Racial Equality at the Nation’s 
Oldest Public University. Durham, N.C.: Blair, 2021. 429p. $19.95.

Reviewed by Donna L. Nixon*

¶19 We are in a time of reckoning. In 2020, a police officer’s slow asphyxiation of 
George Floyd, an unarmed African American, sharpened a lens on America’s racial his-
tory. Racial oppression and bias affect every state in the Union. To Drink from the Well: 
The Struggle for Racial Equality at the Nation’s Oldest Public University, a quintessential 
story of racial oppression in American higher education, should be included in every 
law and academic library’s collection.

¶20 In To Drink from the Well, law professor and civil rights lawyer Geeta Kapur 
paints a rich portrait of many of North Carolina’s most lauded leaders and their long-
standing commitment to perpetuating racial segregation and exploitation at the 
University of North Carolina at Chapel Hill (UNC) and nationwide. The book chroni-
cles UNC’s deep and persistent ties to racial oppression from slavery to Jim Crow, his-
torically Black colleges and universities, and Confederate monuments. It details how 
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leaders within the state and the nation colluded, supported, and advised one another on 
strategies to maintain racial segregation and exploitation. Just as important, it tells the 
story of the numerous African Americans who resisted in small and large ways and 
struggled to maintain their dignity in perilous circumstances. It also reveals the little-
known ties between the lawsuits that forced the desegregation of UNC and the block-
buster case Brown v. Board of Education.

¶21 Throughout the book, Kapur exposes decades of close and overlapping control 
of state industry and governmental power held by a small group of white men tied to 
slavery and the former Confederacy. Powerful men often simultaneously held a mixture 
of appointments to legislative, executive, and judicial positions within North Carolina 
and nationally. Those same men were the pool from which UNC boards of governors 
and trustees were consistently appointed.

¶22 Kapur humanizes the leaders in this book, those on opposite sides of the strug-
gle and those who attempted to walk a fine line between. The book is a richly detailed 
and carefully researched study that explodes the myth of UNC and North Carolina as 
models of racial harmony and progressiveness. In a small irony, the book is heavily 
informed by Kapur’s 11 years of research in the UNC campus’s extensive archives of 
university and state historic documents. Her long experience researching underscores 
the valuable role university and state libraries play as documenters of local, state, and 
national history. 

¶23 The book starts with a foreword by civil rights activist Rev. William J. Barber II, 
who notes:

For anyone who was shocked by Charlottesville or surprised by the Capitol riot on January 6, 
2021, this book should be required reading. But even for those who already know something 
about the deep connections in American history between memory, myth, and movements, this 
book is a gift. By paying attention to the particular history of America’s oldest public university, 
Kapur illuminates how the struggle for white supremacy that sometimes erupts violently in our 
society has been maintained and reinforced by the stories we tell ourselves. To become the mul-
tiethnic democracy we have never yet been, we must embrace a better story. (p.xi)

The book takes a roughly chronological approach, beginning with UNC’s exploitation 
of enslaved people “rented” from university and state leaders, as well as from local 
slaveholders. Many of these enslaved people literally formed the foundation of the uni-
versity, performing backbreaking labor in oppressive heat. Kapur profiles Wilson Swain 
Caldwell, who was enslaved by UNC’s president. After emancipation, Caldwell became 
a justice of the peace, school principal, and leader in the community, yet a tribute at 
his segregated UNC gravesite enthusiastically celebrates only his many years of uncom-
plaining and demeaning service to the all-white, all-male student body. The story of 
Wilson Swain Caldwell is just one of numerous personal stories Kapur uses to elaborate 
on the ties between UNC’s history and the accumulation and consolidation of wealth 
and power by North Carolina landowners and industrialists.

¶24 Building on this background, Kapur begins in earnest to tell the story of the 
long legal fight to allow Black students to attend UNC, starting during the Great 
Depression. She discusses the difficult conversations and decisions leaders in the Black 
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community faced about whether and how to support a legal fight to integrate the uni-
versity. She also examines Pauli Murray’s fight for gender equity within the greater civil 
rights battles. Murray, who grew up in Durham and graduated first in her class at 
Howard University Law School, did work instrumental to the NAACP’s successful legal 
strategies, but the NAACP did not accept her as a plaintiff in their lawsuits against 
UNC.

¶25 Subsequent chapters chronicle the legal fights and setbacks, the toll the litiga-
tion took on the people involved, and further battles the litigants and the Black com-
munity endured. The book illuminates how white leaders chose to fight costly battles 
against racial equity at every juncture and on the flimsiest of legal claims.

¶26 Lest readers get the impression that these issues are ancient history, Kapur ends 
by tying history to current fights—to diversify the UNC student body and faculty, to 
build an African American Studies curriculum, to eliminate names of racist leaders 
from campus structures, and to permanently expel the now-toppled-and-in-storage 
Confederate monument called “Silent Sam.” These ongoing battles are a microcosm of 
larger struggles for racial equity in the United States. Indeed, echoes of the story are 
reverberating from all corners of the country. 

Keena, Alex, Michael Latner, Anthony J. McGann, and Charles Anthony Smith. 
Gerrymandering the States: Partisanship, Race, and the Transformation of American 
Federalism. New York: Cambridge University Press, 2021. 250p. $84.99 (hard-
bound), $29.99 (paperback).

Reviewed by Christopher M. Galeczka*

¶27 Gerrymandering the States: Partisanship, Race, and the Transformation of 
American Federalism begins with a brief review of research that, historically, viewed 
partisan gerrymandering as risky, insignificant to electoral competitiveness, and “not a 
particularly urgent problem” (p.3). According to the authors, this view changed signifi-
cantly with the redistricting of seats in the U.S. House of Representatives in 2011, which 
allowed the Republicans in 2016 to achieve a 46-seat majority in the House, signifi-
cantly beyond their less than 2 percent advantage in the popular vote. Conversely, when 
the Democrats secured a House majority two years later, their 36-seat majority was 
significantly short of their share of the popular vote that year. The authors seek to 
answer what happened in 2011 and why, what the consequences of this phenomenon 
have been, and if partisan gerrymandering can be prevented.

¶28 To answer the first question, Keena and colleagues use data and statistical analy-
sis to conclude that in 2011, Republicans used their majority control of state legisla-
tures—or in states where politician-staffed commissions draw district lines, their 
majority control of those commissions—to draw highly skewed gerrymanders for their 
own state legislative districts as well as their states’ U.S. congressional districts. The 
authors focus on a measure they refer to as “partisan symmetry” (p.20). A state’s 
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districting scheme is considered politically symmetrical if a percentage shift of the state-
wide vote of a given magnitude toward one party or the other in a two-party system 
results in a gain of the same number of seats. A scheme is considered politically asym-
metrical if a shift toward one party results in that party gaining a greater number of seats 
than a shift of the same magnitude toward the other party would net for that other 
party.

¶29 Keena and his colleagues conclude that the state legislative districts maps drawn 
for 95 state legislative chambers in 2011 resulted in a 9 percent bias for the Republican 
Party, meaning that for a given level of support, Republicans would win approximately 
9 percent more seats in a state legislature than Democrats would for that same amount 
of support. The authors attribute this bias to maps drawn by Republicans in states where 
they controlled the district-drawing body.

¶30 In contrast, the authors found minimal pro-Democrat bias in states where dis-
tricts were drawn by Democrat-dominated bodies or independent commissions. They 
attribute this, in part, to the phenomenon of Democrat-leaning voters concentrating in 
urban areas, making it more difficult to draw districting schemes with similar pro-
Democrat bias and, indeed, facilitating the drawing of districting schemes that skewed 
Republican but without a visibly irregular appearance. They authors maintain, however, 
that this was nevertheless a choice of Republican mapmakers, as states where districts 
were drawn by Democrats or independents were able to achieve a greater degree of 
political symmetry despite the concentration of Democrats in urban areas. They con-
cede, however, that this may have been done at the expense of district “compactness” 
(p.92).

¶31 Keena and his colleagues also examine the role of state and federal courts in 
districting, placing some blame for the current situation on recent U.S. Supreme Court 
decisions that have resulted in partisan gerrymandering being permissible to a degree 
that racial gerrymandering is not. The authors find that federal courts can and do play 
a positive role in preventing racial gerrymandering, and that state courts have done so 
in states where the courts can rely on state constitutional provisions to limit partisan 
gerrymandering. They also find that districting schemes drawn by courts are relatively 
free of bias, but that courts’ preference for incremental and minimal changes to status 
quo practices limits their ability to provide a comprehensive solution.

¶32 In addition to generalized problems of noncompetitiveness and nonresponsive-
ness, the authors identify as consequences of pro-Republican gerrymandering a num-
ber of actions taken by Republican-dominated state legislatures, including the passage 
of restrictions on voting, opposition to implementing the Affordable Care Act, and 
inaction with regard to the COVID-19 pandemic. As a solution to all the problems that 
arise from gerrymandering, Keena and his colleagues promote placing districting 
authority in the hands of independent, nonpartisan citizens’ commissions not staffed by 
politicians, finding these bodies the most likely to enact districting schemes with the 
greatest degree of political symmetry.

¶33 Overall, this book is a compelling look at the controversies surrounding the 
drawing of electoral districts in the United States, and the authors back their theses up 
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with a great deal of data and forthright explanation of their analysis. Statistics enthusi-
asts may embrace this joyfully, but for those not so inclined, this material can get 
tedious at times. Similarly, those who lean progressive will cheer the authors’ criticisms 
of Republican Party policies, but others may see this as partisan advocacy that detracts 
from the objectivity of the work. This book would be a welcome addition to any law, 
political science, or social science collection.

Laitos, Jan G. Rethinking Environmental Law: Why Environmental Laws Should Conform 
to the Laws of Nature. Northampton, Mass.: Edward Elgar, 2021. 264p. $125.

Reviewed by Alisha Hennen*

¶34 Jan Laitos’s Rethinking Environmental Law, part of the larger Rethinking Law 
series published by Edward Elgar, aims to expose the weaknesses of current environ-
mental law frameworks and to propose a new policy paradigm consistent with the three 
fundamental “Laws of Nature”: connection, economy, and symmetry. While this book 
is filled with a mixture of legal and scientific jargon that can sometimes be confusing, 
Laitos brings it all together in the end and makes some persuasive arguments.

¶35 The book is divided into five parts that build on one another. The book lays a 
foundation by reviewing the history of environmental law, including its reliance on 
“utilitarian science” (p.10), or science that focuses on describing what is happening in 
nature without reference to policy, and noting that many assumptions in our current 
framework are rooted in notions of separateness. This idea of separateness recurs 
throughout the text and is, according to Laitos, what defines both past and current 
relationships between humans and nature as well as between humans and humans. 
Laitos then examines the current state of our environment and illustrates how what we 
are doing now just isn’t working. The picture is bleak, and it wasn’t until this point that 
I was truly invested in the book. While it is no secret that climate change, global warm-
ing, and the vast array of other environmental issues plaguing our Earth are out of 
control, the book does a good job of driving home our current crises and makes the 
reader anxious to find solutions.

¶36 Thankfully, you don’t have to wait long to be introduced to new ideas in envi-
ronmental law, including “explanatory science” (p.80), or science that incorporates 
human responses to environmental policy, and the need to change our assumptions so 
they are rooted in entanglement instead of separation. Laitos says entanglement “should 
be the default presumption for understanding the workings of humans, nature, humans 
in nature, as well as humans and their environmental laws” (p.80). The last few sections 
of the book focus deeply on the need for a different kind of law. Reworking the current 
law will not be enough, according to Laitos, so he proposes instead solutions that 
emphasize ties to the Laws of Nature, particularly symmetry.

¶37 Highlights include chapters 6 (“The reckoning”) and 10 (“The paralysis paradox 
and the untapped role of explanatory science in solving ‘big’ environmental problems”). 
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Chapter 6 details the current situation on Earth and how well it is going (or rather not 
going) within the current legal framework. If you are thinking of doing any piecemeal 
reading of the text for a class, this is where I would start. In chapter 10, Laitos opens 
with, “This is a chapter about big problems, particularly big environmental problems” 
(p.125). If you are not aware of the issues surrounding abandoned mines and aban-
doned mine lands (AMLs) in the United States, read this chapter. Saying you will be 
unsettled is an understatement. Laitos also provides an excellent discussion of the 
“paralysis paradox” (p.125) in this chapter, noting that simple approaches are often 
what is needed to start dealing with big environmental problems.

¶38 While this is no light read, I recommend Rethinking Environmental Law for law 
schools that offer environmental law or environmental policy courses, or for law firms 
with an environmental law or legislative practice.

Marcum, Deanna, and Roger C. Schonfeld. Along Came Google: A History of Library 
Digitization. Princeton, N.J.: Princeton University Press, 2021. 232p. $29.95.

Reviewed by Laura Gach Ross*

¶39 Along Came Google tells the ill-fated story of Google’s book digitization project, 
comparing it to a modern day Great Library of Alexandria. Google’s pursuit of a centu-
ries-old utopian dream of a comprehensive global library, with the added value of uni-
versal access, was never fully realized due to lawsuits brought by authors and publishers. 
This book begins with a deep dive into the history of book digitization and ends with 
the lasting impact of Google’s project on the future of book digitization.

¶40 This book was particularly interesting to me because the lawsuit brought against 
Google’s book digitization project was the topic of my final paper for my Introduction 
to Library and Information Science course in 2007. Fifteen years later, it was fascinating 
to view the project through the lens of an experienced librarian and digital archivist.

¶41 Authors Deanna Marcum and Roger Schonfeld begin with the predigital history 
of library collection and collaboration efforts, focusing on interlibrary loan. They detail 
how developments in technology allowed for greater discoverability and access, noting 
the Library of Congress’s adoption of MARC and the formation of OCLC. The chronol-
ogy continues with the first attempts at digitization, beginning more than a decade 
prior to Google’s project. Early efforts include the Million Book Digital Library Project, 
the Internet Archive, the American Memory Project, and JSTOR.

¶42 Then came Google’s disruption. Google collaborated with academic libraries to 
scan their collections. Google’s original partner library was the University of Michigan, 
followed by Stanford, Harvard, New York Public Library, and Oxford. Dozens more fol-
lowed. Google had the financial resources and the technological expertise to move 
quickly. Google’s approach was to scan everything and ask permission later. The plan 
was to provide full access to works in the public domain. Copyrighted works would be 
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fully searchable, but only “snippets” could be accessed, with the option to purchase the 
book from a retailer or find the book in a library.

¶43 Publishers were upset by the project’s “opt out” framework because it shifted the 
burden to copyright holders, who worried they would lose sales because too much of 
the book would be available online. There was also the conundrum of orphan works: 
out-of-print books still protected by copyright that were difficult to “discover.” 
Publishers were ambivalent. They valued discovery of these works, but determining 
ownership of these books to “opt out” was difficult.

¶44 Ultimately, concern about intellectual property rights prevailed, and the 
Author’s Guild brought a class action lawsuit against Google. The parties agreed to a 
comprehensive, mutually beneficial settlement, which the district court rejected on the 
recommendation of the Justice Department due to antitrust concerns. A more narrowly 
crafted settlement agreement resulted, but Google’s digitization efforts eventually lost 
steam because the original vision was too compromised.

¶45 After the Google lawsuit, academic libraries made many attempts to collaborate 
to create a comprehensive digital library. Most attempts failed due to differences in 
opinion as to goals, compounded by library governance issues. Libraries disagreed 
about the value of the Google project from the start. Some libraries viewed it as a threat 
to their careful curation, classification systems, and standards and practices. Still other 
concerns included privacy rights and security. Even Google’s partner libraries had dif-
ferent goals than Google. The libraries’ main focus was preservation whereas Google’s 
was comprehensiveness.

¶46 HathiTrust is the most successful post-Google attempt, spearheaded by Google’s 
original library partner, the University of Michigan. Indiana University joined, followed 
by other Google partner libraries. The leaders at Michigan had the forethought to 
retain, as part of their original agreement with Google, a complete digital copy of their 
entire scanned collection, now the foundation of the HathiTrust collection. Another 
secret to their success is full collaboration with other member schools, including gov-
ernance and ownership.

¶47 Although Google failed to realize its utopian vision of the universal comprehen-
sive library, it scanned millions of books from the collections of dozens of academic 
libraries. While there is still not full open access, Google’s book digitization project has 
enabled researchers, librarians, and the public at large to discover many works through 
full-text keyword search. The pandemic has increased the impact of the work Google 
started and HathiTrust has carried on. The authors end the book with a brief discussion 
of the changing roles of libraries postpandemic. The epilogue focuses on the impor-
tance of technology during the pandemic to allow work, school, and research to con-
tinue virtually.

¶48 The journalistic style of this well-researched book, reminiscent of Susan 
Orlean’s The Library Book, made the quantity of information easy to digest. However, it 
would benefit from a glossary of key players and stakeholders. As a librarian in an aca-
demic institution, I was already familiar with many of the players and organizations, but 
others without that background knowledge would likely need to flip back and forth 
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between chapters to orient themselves to some of the lingo and players. While the 
authors regularly refer the reader to other chapters to find more information about the 
people and organizations mentioned, it would be helpful to be able to go to one place 
to find all of that information. Although I hope a glossary will be added to future edi-
tions, I recommend Along Came Google to all libraries, but especially those in academia, 
for its interesting and comprehensive history and analysis of the Google era in book 
digitization history.

Sklansky, David Alan. A Pattern of Violence: How the Law Classifies Crimes and What It 
Means for Justice. Cambridge, Mass.: Belknap Press, 2021. 336p. $29.95.

Reviewed by Tamara Carson*

¶49 David Sklansky’s A Pattern of Violence: How the Law Classifies Crimes and What 
It Means for Justice provides a fascinating view of violence in the United States. The 
book starts by explaining that one of the fundamental problems with discussions of 
violence in the United States is that there is no consistent definition of what violence 
actually is, not even within the legal community. A traditional definition of violence is 
“the use of force to cause death or serious bodily injury” (p.15). The difficulty lies in the 
fact that people perceive violence differently. Does violence require actual bodily harm? 
Is the threat of bodily harm enough to be violent? Can words be violent?

¶50 Also, is violent crime the most egregious type of crime? Sklansky, a law profes-
sor and former prosecutor, shows that although our society now accepts that violence 
is the worst crime, the notion is a new one. Historically, crimes of deceit, such as fraud, 
were considered the worst offenses because they were crimes intentionally planned in 
secret. Violent crime, on the other hand, can often arise out of the heat of passion. Not 
until the mid-nineteenth century did violent crime begin rising to the level of concern 
that it causes today. Sklansky postulates that it might have been people’s reaction to 
societal upheaval manifesting itself in violence, such as World War II, the use of horrible 
violence by Nazi Germany and Stalin in Russia, assassinations in the United States, the 
Vietnam War, the Charles Manson murders, and other events, that caused the American 
people to change their views on violent crime.

¶51 In addition, the new societal revulsion to violence occurred when violent crime 
was rising, especially in urban areas with significant populations of people of color. 
Sklansky believes that because much of the violent crime occurred in cities, race played 
a large role in the proliferation of new criminal laws. Many of these laws were enacted 
in response to the increase and awareness of violence, especially in large cities. Sklansky 
argues that because of this lens, much of our criminal justice system was instituted to 
control African Americans, especially African American men.

¶52 Politics played an enormous role in the shaping of our criminal justice system. 
President Nixon won election as the law-and-order candidate, and presidents since have 
had to be seen as tough on crime to be elected. The Democratic Party learned its lesson 
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when Michael Dukakis was its candidate. He campaigned on criminal justice reform 
and lost easily to George H.W. Bush. To institute prison and police reforms yet still be 
seen as tough on crime, presidents began to make a stark distinction between violent 
and nonviolent offenders. Being “tough on crime” came to mean being tough on crimes 
classified as violent because of society’s perception that violent offenders deserve the 
punishment and treatment they receive.

¶53 A Pattern of Violence shows that inconsistent definitions of violence in criminal 
laws and inconsistent application of these laws have caused mass incarceration. It has 
also stymied police reform because the law allows police to respond differently to vio-
lent offenders than to nonviolent offenders. Having no clear definition of violence has 
also constrained police responses to domestic violence and sexual abuse. The different 
classification of crimes as nonviolent or violent has pushed minors who commit violent 
offenses into adult prisons because minors who commit violent offenses are more likely 
to be charged as adults. Prison violence and the continuous use of the First and Second 
Amendments to defend gun ownership also suffer from a nebulous and inconsistent 
definition of violence. Reforming a legal definition of violence and the equal application 
of that definition are vital to our society’s ability to move toward justice.

¶54 The book is highly readable and not so burdened with legalese as to limit its 
audience. I recommend this book to libraries in general. It would be a good addition to 
law libraries, but as violence has caused so many societal problems and touches on a 
number of disciplines, it could be of benefit to patrons of non-law libraries as well.

Sourdin, Tania. Judges, Technology and Artificial Intelligence: The Artificial Judge. 
Cheltenham, UK: Edward Elgar, 2021. 320p. $140.

Reviewed by Rebecca Fordon*

¶55 Tania Sourdin’s Judges, Technology and Artificial Intelligence provides a wide-
ranging survey of challenges and opportunities for technology that can assist, replace, 
or disrupt judicial functions. The technologies at issue range from existing “supportive 
technologies,” such as case management software or video conference software, to 
speculative “replacement technologies,” such as judicial opinion authoring software or 
outcome prediction software (p.2).

¶56 Many of the challenges Sourdin discusses will be familiar to enthusiasts of legal 
technology generally. Algorithmic bias, the need for transparency in algorithms, and 
the difficulty in coding laws that are constantly changing and often discretionary are a 
few examples. Sourdin covers these topics well but also adds a host of issues unique to 
judicial technology, such as the need to preserve an independent judiciary, the legiti-
macy that a human adjudicator may bring to the judicial system, and the need for an 
ethical framework to guide technology adoption. These portions of the book, including 
chapter 7 (“Judges, technology, and judicial independence”) and chapter 9 (“Ethical 
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issues in Judge AI and judicial technology use”), cover the most new ground and were 
the most engaging chapters for this reader.

¶57 Although the work appears to be directed at academics, others, such as those 
involved in designing or evaluating legal technology for judges and courts, will benefit 
from it as well. A large body of academic literature interrogating the application of arti-
ficial intelligence to the judiciary already exists and is discussed throughout the book. 
In addition, numerous popular press books discuss legal technology generally, espe-
cially as marketed to lawyers. However, works that attempt to make the topic of judicial 
technology accessible to an audience outside of academia are few and far between. 
Sourdin skillfully plumbs the academic waters while providing takeaways that tech-
nologists and judges alike can use in designing and evaluating technology.

¶58 Readers looking for concrete applications of judicial technology will find some 
examples scattered throughout the book, but they were fewer than this reader antici-
pated. The innovations becoming ingrained in the legal field—predictive analytics, 
document assembly, natural language processing, machine learning—have apparently 
been slower to infiltrate the courts. The examples that did appear in the book, however, 
were jurisdictionally diverse, were engaging to read, and provided multiple jumping-off 
points for the themes explored in the book.

¶59 A real strength of the book is its international focus. Sourdin is a professor of 
law and the dean of Newcastle Law School in Australia, and she writes frequently on 
international adoption of judicial technology. She draws on this experience here, dis-
cussing examples of technologies from around the world as well as varying societal 
circumstances and judicial culture that may affect adoption in different jurisdictions.

¶60 Perhaps in part due to the breadth of the subject matter, this is a difficult book 
to browse or dip into. The book is divided into 10 chapters loosely organized around 
types of possible technologies and issues that may arise. The chapters are subdivided, 
but the subdivisions do not appear in the table of contents. A reader who wanted, say, 
to learn about the issues surrounding judicial opinion authoring technology may not 
know which chapter to consult (“Judges and technology” or “Judge vs. robot or judge 
and cobot?” or “Judge AI”). The book does have an index, but it proved more useful for 
finding a remembered passage than exploring the book afresh.

¶61 Sourdin has meticulously sourced the book, and the footnotes provide an edu-
cation in themselves. The book could even function as an annotated bibliography, as 
Sourdin collects, summarizes, and discusses dozens of academic articles in each chap-
ter. Given the volume of footnotes, a works-cited section could have been helpful as a 
jumping-off point but, even so, the footnotes are useful for additional reading.

¶62 Academic law libraries are the obvious market for this book, and it is recom-
mended for them. It is also recommended for court libraries. Sourdin makes a convinc-
ing case that judges should be engaged in exploring and designing technology for their 
own needs, and perhaps this book can be a step in that direction.
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Sutton, Jeffrey S. Who Decides? States as Laboratories of Constitutional Experimentation. 
New York: Oxford University Press, 2022. 478p. $29.95.

Reviewed by Sandra B. Placzek*

¶63 “The conviction of this book is that American constitutional structure cannot 
be understood without appreciating how the national and state governments handle it. 
The hope of this book is that a greater appreciation of American federalism offers ways 
to improve the functioning of each side” (p.367).

¶64 State constitutions are an underexplored, rich area of American history gener-
ally and American legal history specifically. Most Americans know of the U.S. 
Constitution and can probably list a number of constitutionally guaranteed rights, if not 
the specific language of the document. Fewer know about their state constitution, or 
understand the differences between the U.S. Constitution and state constitutions. They 
are unaware of the role state constitutions played in the development of the U.S. 
Constitution, the ways in which state constitutions change and evolve, the differing 
approaches to the usual branches of government, and the seemingly constant see-saw 
between the branches to determine which has the authority to decide important legal 
issues. In Who Decides?, author Jeffrey Sutton, Chief Judge of the U.S. Court of Appeals 
for the Sixth Circuit, masterfully tackles those issues. Using state constitutions as his 
springboard, he examines, educates, enlightens, challenges, and even entertains readers 
with historical “stories” (predominately federal and state cases) illustrating the develop-
ment of such constitutionally related issues as gerrymandering, judicial review, and the 
growth of the plural executive in many states while showing how the issues raised in 
historical cases remain relevant today.

¶65 While the book focuses primarily on state constitutions, governments arising 
from those constitutions, and how the U.S. Constitution and state constitutions interact, 
there are two underlying themes that run consistently throughout, which I dub The 
People and Power. The history of American constitutional law is the history of The 
People: a representative government of, for, and by. And the role of The People is central 
in this book. Who ratified the federal and state constitutions? The People. Why was the 
right to trial by jury enshrined in early state constitutions? Because juries were demo-
cratic and representative of The People.

¶66 As for Power, one example of this theme cropping up is in chapter 7, where 
Sutton uses three seemingly mundane issues to demonstrate the reining in of legislative 
abuses: the clear-title rule (the title of any legislative bill must plainly express the sub-
ject), the single-subject requirement (each legislative enactment must contain only one 
subject), and the public-purpose requirement (public funds must be spent only for 
public purposes). He spends a large part of the chapter discussing how each of these 
three issues arose, why they were important, and how different states addressed them. 
In many states, these issues resulted in constitutional amendments to curb legislative 
abuses (Power) and often subsequent litigation to test the application of those 
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amendments (more Power). These few examples show how The People and Power are 
interwoven, sometimes overtly, sometimes subtly, throughout the book.

¶67 What makes this book work? Sutton’s approach is straightforward, focusing on 
basic concepts: constitutions and how they create branches of government, the duties 
inherent in those branches, separation-of-powers struggles, individual rights, and the 
ways in which the U.S. Constitution and state constitutions interact. It seems simple 
enough until one considers that these 51 documents with the same basic structure con-
stantly evolve in different and nuanced ways. There is an elegance to Sutton’s organiza-
tion, the topics he focuses on, and his writing. He introduces an issue then uses federal 
and state cases, constitutions, or other documents to illustrate the history of the issue 
and guide the reader through the issue’s evolution. He explains the reasoning of the 
court in illustrative cases, cutting through legalese and sometimes archaic language, 
discussing difficult-to-understand concepts in a clear, engaging fashion. He helps the 
reader understand not only the court’s opinion (or constitutional provision or refer-
enced document) but also related questions worth contemplating, demonstrating why 
these issues are so important and what tangential issues might arise. He closes the chap-
ters by summarizing the salient points, posing additional questions with suggested 
responses, and expanding on the concepts presented, all to make the reader think. 
Finally, the book includes an excellent appendix and extensive notes for readers desiring 
to delve further into the topics discussed.

¶68 A law school education is not necessary to appreciate this book; it is a gem for 
anyone interested in learning about state and federal governments through the prism of 
constitutions. Highly recommended not only for law libraries but academic and public 
libraries as well.

Terry, Kelly, Gerald Hess, Emily Grant, and Sandra Simpson. Assessment of Teaching 
and Learning: A Comprehensive Guidebook for Law Schools. Durham, N.C.: 
Carolina Academic Press, 2021. 269p. $38.

Reviewed by Taryn Marks*

¶69 Assessment of Teaching and Learning: A Comprehensive Guidebook for Law 
Schools has quite a lofty goal: to “describe[] the process of articulating and assessing 
student learning outcomes at the institutional, programmatic, and course levels” 
(p.179). For those thinking that sounds like a lot for a single, 269-page book, there is 
even more—an entire, additional section on how to assess the instructors teaching 
those student learning outcomes, including an attempt to “define effective teaching” 
(p.178). And while the book makes a monumental effort, I finished the book wanting 
significantly more—and significantly less.

¶70 If you are a reader with no knowledge of the theory and language of assessing 
teaching and learning outcomes, you will likely walk away from the book feeling con-
fused due to the lack of introductory material and assumptions made about what the 
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reader will already know about teaching and learning outcomes assessment. At the 
same time, the more knowledgeable reader who picks up this book hoping to dive 
deeply into the nitty gritty of creating learning outcomes, gathering data, and assessing 
whether students achieved those outcomes will also be disappointed since the book flies 
through those topics without providing significant depth. Likewise, the three chapters 
devoted to assessing teaching provide a high-level overview of how to assess an instruc-
tor using summative and formative methods that leaves both the novice and the expert 
instructor wanting more.

¶71 Indeed, many of the chapters could easily have been an entire book by them-
selves; and at the very least, creating one book that focused on assessment of student 
learning and another book that focused on assessment of teaching would have signifi-
cantly alleviated the feeling of a madcap dash. The book’s audience appears to vary by 
chapter and is so disparate—including deans, law school administrators, clinics, jour-
nals, individual instructors, the curriculum committee, even alumni and career ser-
vices—that the authors, in trying to create something useful to all of these groups, end 
up serving none.

¶72 Despite these drawbacks, when I stepped back to consider the book’s usefulness 
to an audience of law librarians, certain benefits came to mind. The book’s structure 
easily lends itself to cherry-picking chapters or sections most applicable to the reader’s 
interest. The book is also heavily repetitive, using the same format and suggestions in 
several different chapters. While annoying when reading straight through, this aspect 
would be quite helpful to the reader interested in perusing only the sections of the book 
most applicable to their current interests or projects. Working on an individual course? 
Read chapters 3 and 4 on writing learning objectives and how to apply the general prin-
ciples to an individual course, with a smattering of chapters 10 and 11 to bolster your 
teaching skills. Working on a program, center, or concentration? Read chapter 8, using 
the basic foundation presented in chapter 5 as your structure. Working to create a 
teaching assessment program? Read chapters 11 and 12 to see what and how teaching 
should be assessed.

¶73 Additionally, the book has many hidden gems, especially for the individual 
instructor or program coordinator. Several of the chapters include examples of student 
learning outcomes, rubrics, and assessment timelines across a wide variety of topics and 
law schools, providing great fodder to use as models to develop or revisit your own 
efforts. The appendix includes two full examples of individual law schools’ assessment 
plans. Each chapter is also heavily footnoted and sourced, making it easy to find addi-
tional, more in-depth sources to flesh out the authors’ points.

¶74 I don’t envy the authors—all of whom are well recognized in the field of great 
law teaching—the task they took on with this book. And despite the challenges of scope 
and disparate audiences, they managed to create a book that offers some good informa-
tion. Overall, I recommend that academic librarians will want to have it in their collec-
tions: it will be useful in assessing their own teaching and can be recommended to a 
dean, law school administrator, program coordinator, clinician, or student organization 
leader considering or undertaking assessment. Law firm and government librarians 
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may find the discussions of creating and assessing learning outcomes for programs or 
concentrations useful, and those who run workshops or trainings for summer or junior 
associates or the public may also find the general discussion of formative assessment of 
teaching helpful.

¶75 In sum, appreciate the gems of information and sources provided by the authors 
of this book and recognize that any resource that attempts to provide a guide to assess-
ing teaching and learning in less than 300 pages can accomplish only so much.
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